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127  April  Term,  191S.     Pending 197 

Watson  vs.  Monongahela  Coal  Company — Appeal  to  Supreme  Court  at 

No.   130  October  Term,   1914.     Affirmed 602 

I  Supreme 
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IVitls Legacies Payment    out    of    mortgage Interest    on 

To  whom  payable. 

A  ^vlll  provided  tar  the  payment  of  certain  UKacles  out  of  certa. 
Krhen  the  nrKTrtgageii  were  paid,  with  the  proviso  that  If  the  mortsai 
before  the  deaith  of  the  testator  these  leKBcles  were  to  he  paid  out  < 
estate.  The  martgaeea  were  not  paid  until  a  considerable  time  after 
death.  Held,  That  the  legHclea  were  demonatratlve  and  not  speclllc,  and  that  they 
were  not  due  until  the  mortgaKea  were  paid  and  that  any  interest  accruing 
on  the  mortgagres  In  the  meantime  went  Into  the  residuary  estate  and  not  to  th« 
legatees  aa  interest  on  their  legacies. 

Decedent's  estate,    Na  32  November  Term,  1913.    O.  C.  Allegheny  County. 

CImtfant  &  Over,  for  accountant. 

Chauncey  Lobingier  and  G.  J.  I.tsklenheld,  for  exceptants. 

Miller,  J„  December  23,  1913.— The  main  question  '\a  whether  under 
the  language  of  testator's  will  directing  the  payment  of  legacies  out  of 
certain  mortgages,  when  the  same  are  paid,  carries  with  it  interest  on  these 
legacies,  pending  final  payment,  or  whether  the  interest  belongs  to  the 
residtiarj  estate. 

THE  FACTS. 

Testator  had  two  mortgages  aggregating  $50,000;  by  the  terms  thereof, 
and  the  act  of  the  parties,  time  for  payment  of  these  mortgages  is  extended 
to  September  3rd,  1917. 

The  principal  of  these  mortgages  he  devises  as  follows:  $15,000  in  trust 
for  a  grandson,  Robert  Fritz,  from  the  income  of  which  the  executors  were 
to  pay  the  grandson  $200.00  per  year  until  he  was  eiehteen;  after  that  time 
until  he  was  twenty-five,  the  whole  income  on  said  sum,  and  at  the  required 
age,  the  principal  to  be  paid.  This  grandson  is  seventeen  years  of  age,  and 
will  be  twenty-five,  if  living,  in  1921 ;  $5,000  to  seven  nephews  and  nieces, 
the  children  of  hia  son  John;  $300.00  to  another  nephew  John  F.  Fimdis; 
$4,?00.00  to  five  nephews  and  nieces,  children  of  his  brother  Daniel;  and 
$25,000  to  his  four  children,  who  are  also  his  residuary  legatees.  The  direc- 
tion for  payment  of  the  foregoing  legacies  is  in  the  seventh  paragraph,  as 
follows: 

"The  foregoing  legacies  aggregating  $50,000,  are  to  be  paid  out  of  the 
mortgage  which  I  hold  on  property  on  Penn  Avenue,  City  of  Pittsburgh, 
and  with  the  exception  of  the  allowance  which  is  to  be  paid  to  my  grand- 
son, are  not  to  be  paid  until  said  mortgage  is  paid.  In  case  said  mortgage 
is  paid  before  my  decease,  the  said  legacies  are  to  be  paid  out  of  my  gen- 
eral estate." 

In  addition  he  devised  a  few  other  general  legacies,  without  designating 
the  fnnd  front  which  they  should  be  paid. 

The  will  was  made  June  3rd,  1908,  By  codicil  made  February  8th,  1910, 
testator,  after  reciting  the  depreciation  in  the  value  of  real  estate,  proceeds: 

"I  will  reduce  the  bequest  made  by  me  in  my  last  will  to  ray  nephews, 
children  of  my  brother  John  Fundis,  to  the  amount  of  $300.00  to  each  and 
every  one  of  them,  which  amounts  shall  he  paid  to  them  out  of  those  two 
mortgages  of  $25,000  each  when  said  mortgages  are  paid  in  full.  Also  my 
nephews,  children  of  my  brother  Daniel  Fundis,  to  each  and  every  one  of 
tbem  shall  be  paid  the  sum  of  flOO.OO  out  of  those  two  mortgages,  when 
said  mortgages  are  paid  in  full,  less  the  inheritance  tax." 

He  thus  reduces  the  principal  to  be  paid  out  of  the  mortgages  men- 
tioned in  the  aggregate  from  $9,700.00  to  $2,600.00.  The  interest  on  these 
mortgages  has  been  collected  by  the  executors  and  distributed  to  the  four 
children  of  decedent,  the  residuary  legatees. 
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The  residuary  clause  in  his  will  is  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate,  real,  personal  and 
mixed,  including  the  Grove  and  Cosgrove  property  at  Murryaville,  West- 
moreland County,  and  my  property  on  Rowan  Avenue,  Twenty-first  Ward, 
Pittsburgh,  and  all  money  in  bank,  I  give,  devise  and  bequeath  unto  my 
four  children,  John  L.  Fundis,  Katherine  Wilkinson,  Emma  Jene  Richards 
and  Sophia  Rebecca  Watson,  share  and  share  alike." 

THE  LAW. 

If  these  be  specific  legacies,  then  the  interest  which  the  mortgage 
earned  is  a  part  of  the  devise  and  is  payable  to  the  lesatces  from  the  time 
of  testator's  death. 

A  specific  legacy  is  a  bequest  of  a  particular  thing  in  kind,  distinguished 
from  all  others  of  the  same  kind;  the  test  is,  that  if  the  testator  intended  it 
to  be  impossible  to  get  the  particular  thing  or  money  described,  the  legatee 
shall  not  get  its  equivalent  in  any  other  money  or  something  else;  Sponsler's 
Appeal,  107  Pa.,  95.  But  if  made  payable  out  of  a  specified  fond  it  is  demon- 
strative and  falls  within  the  class  of  general  legacies;  Smith's  Appeal,  103 
Pa.,  559. 

It  will  be  observed  that  testator  does  not  bequeath  the  mortgage  itself 
to  these  legatees;  he  makes  it  the  source  of  payment;  he  provides  that  if 
paid  to  him  in  his  lifetime  his  general  estate  shall  be  liable  for  the  legacies; 
thus  negativing  the  doctrine  of  ademption  as  applied  to  specific  legacies; 
he  certainly  does  not  declare  the  legacies  void  if  the  mortgage  is  not  col- 
lectible. 

It  is  clear,  therefore,  that  the  legacies  are  not  specific;  testator  did  not 
intend  to  limit  the  payment  of  the  legacies  to  the  mortgage;  they  are 
specific  in  the  sense  that  they  are  pecuniary  as  given  out  of  a  particular 
fund,  but  they  are  not  specific  to  the  extent  of  a  gift  of  the  fund  itself  or 
of  any  aliquot  part  thereof;  the  mention  of  the  fund  being  considered  rather 
by  way  of  demonstration  than  the  condition;  Wall  vs.  Stewart,  16  Pa.,  275. 

The  payment  of  interest  upon  these  legacies  must  be  governed  by  the 
intent  of  the  testator;  the  language  of  his  will  is  the  law  of  the  case;  Leech's 
Appeal,  44  Pa.,  140;  it  is  silent  on  the  subject  of  interest  so  far  as  these 
excepting  legatees  are  concerned;  it  is  not  silent  with  respect  to  the  income 
or  interest  On  the  $15,000  legacy  for  the  benefit  of  the  grandson;  the  fact 
that  he  stipulated  that  the  income  on  this  aliquot  part  of  the  mortgage 
should  be  presently  applied  for  the  benefit  of  the  grandson  is  persuasive 
of  his  intention  not  to  include  interest  on  the  legacies  pending  payment  of 
tfie  principal. 

The  time  of  payment  fixes  the  period  when  interest  begins;  Gunning's 
Estate,  234  Pa.,  148.  Here,  as  in  Kerr  vs.  Bosler,  62  Pa.,  183,  although  the 
legacies  are  vested  the  time  of  payment  is  deferred  and  the  well  settled  rule 
as  to  the  allowance  of  interest  follows. 

It  is  immaterial  that  the  mortgage,  the  primary  source  of  payment 
bears  interest;  the  testator  fixed  the  period  for  payment  of  principal  and 
as  interest  is  only  compensation  for  delay  in  payment,  McGoflin  rs.  Patton, 
4  Rawle,  119,  it  follows  that  this  compensation  cannot  begin  until  after  the 
date  of  payment  matures. 

In  the  absence  of  any  expressed  or  implied  intent  on  the  part  of  the 
testator  to  compensate  these  legatees  with  interest  pending  the  time  when 
the  legacies  were  payable,  the  general  principal  underlying  the  payment  of 
legacies  when  or  upon  arriving  at  a  particular  age,  is  applicable;  this  lan- 
guage alone  never  carries  with  it  interest  until  the  period  for  payment  ar- 
rives; Dewart's  Appeal,  70  Pa..  403;  Page's  Appeal,  71  Pa.,  402. 
„-  As  to  the  exception  charging  the  accountants  with  wrongfully  paying 
he  September  taxes  that  had  accrued  at  the  time  of  testator's  death,  it 
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seems  clear  that  this  was  a  debt  due  at  that  time;  the  taxes  were  levied 
and  assessed  as  of  the  beginning  of  the  year;  it  is  immaterial  that  they  are 
paid  upon  property  specifically  devised;  so  far  as  the  creditor  is  concerned 
they  are  a  claim  against  the  general  estate,  and  a.s  a  debt,  must  be  paid 
before  the  devisees  ire  entitled  to  share  in  any  surplus. 

It  is  apparent  from  the  foregoing  discussion  that  ihe  income  or  interest 
on  the  outstanding  mortgage,  except  to  the  extent  that  the  income  on 
$15,000  thereof  is  specifically  appropriattd  and  must  be  used  for  the  benefit 
of  the  grandson,  that  the  remaining  interest  is  not  disposed  of  and  would 
seem  to  be  part  of  the  residuary  estate;  the  payment  of  part  thereof  to 
the  residuary  legatees  and  claiming  credit  therefor  without  the  payment  of 
the  general  legacies  mentioned  in  the  will  other  than  those  within  the  class 
of  the  exceptants  is  error.  The  accountants  must  pay  the  other  general 
legacies  and  charges  before  further  distribution  to  the  residuary  IcEatee*. 


Maizland  vb.  Baltimore  &  Ohio  Railroad  Companjr. 

Negligence Railroad  crossing Presumption  of  care Witnesses Weight 

of  evidence ^top,  look  and  listen. 

A  perBOn  drlvlnB  a.  team  of  horses  waa  killed  wfille  paBslng  over  a  country 
railroad  crossing.  No  one  saw  the  accident  hut  there  was  testimony  that  the 
bell  at  the  croBslne  which  had  been  used  regularly  for  over  two  years  did  not 
ring-  upoQ  the  approach  of  the  train  and  It  waa  teatlfled  that  the  engine  did  not 
Boand  Its  approach.  For  a  distance  of  over  seventy  feet  along  the  road  that  the 
deceased  had  approached  the  craaalns  a  view  could  be  obCaJned  of  the  track  upon 
which  the  train  approached  for  over  seven  hundred  feet  and  Ave  nltneeses  whose 
testimony  was  uncontradicted  testltled  that  the  deceased  did  not  stop,  look  or 
listen.  The  Jury  having  disagreed  It  was  Held,  That  evidence  of  the  defendant's 
negligence  having  beisn  suhmltted  the  case  must  be  retried  regardless  of  th« 
weight  of  the  evidence  and  r^gardleaa  of  the  questloT      *  "       '       -      ■ 

could  have  seen  the  train  In  time  to  avoid  the  collision, 

Sur  motion  by  defendant  for  judgment  upon  the  whole  record.  No.  13  July 
Term,  1908.    C.  P.  Allegheny  County. 


HavuakEI^  J.,  November  19,  1913.— This  action  was  brought  by  the  plaintiff 
to  recover  damages  caused  by  the  death  of  her  husband.  On  the  trial  we 
lefused  a  point  put  by  defendant  requesting  binding  instructions.  The  jury 
disagreed  and  was  discharged.  The  defendant  now  moves  the  Court  for 
judgment  upon  the  whole  record,  as  provided  by  the  Act  of  April  20th,  1911, 
P.  L.  70. 

That  Act  made  no  more  change  in  the  relative  functions  of  Court  and 
Jury  than  did  the  Act  of  April  22.  1905.  P.  L.  286.  authorizing  the  Court 
to  enter  judgment  non  obstante  veredicto,  but  it  enlarges  the  power  of 
the  Court  and  authorizes  it,  when  a  point  for  binding  instructions  was  pre- 
sented and  refused,  to  enter  such  judgment,  on  disagreement  by  the  jury, 
as  should  have  been  entered  on  the  evidence  at  the  time  of  trial.  The 
piaintifl  contends  that  the  case  should  be  retried,  because  it  involves  ques- 
tions of  fact  to  he  decided  by  a  jury,  while  the  defendant  claims  that  under 
the  evidence  we  are  justified  in  holding,  as  a  matter  of  law,  that  there  can 
be   no  recovery. 

The  negligence  of  which  plaintiff  complains  in  her  statement  filed,  was 
that  when  defendant's  train  wag  approaching  a  public  crossing  "no  bHI 
was  rung,  no  whistle  was  blown,  no  warning  was  given,  and  the  electric 
bell  at  the  crossing  was  defective  and  out  of  oriler." 
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The  plaintiff's  husband,  63  years  of  age.  was  killed  April  9,  1907,  by- 
defendant's  engine  hauling  a  passenger  train  that  was  then  running  froip 
Allegheny  City  to  the  town  of  Butler,  over  the  Pittsburgh  &  Western 
Railroad,  operated  by  the  defendant  company,  and  at  or  near  the  Mt.  Royal 
Station,  located  a  fraction  over  eight  miles  north  of  Allegheny  City.  The 
two  tracks,  for  a  considerable  distance  on  each  side  of  the  point  of  accident, 
run  practically  north  and  south.  The  Butler  Plank  Road,  on  which  the 
deceased  was  traveling  when  killed,  runs  for  some  distance  on  each  side  of 
the  crossing,  practically  northeast  and  southwest,  and  crosses  the  railroad 
tracks  diagonally.  The  railroad  crosses  Pine  Creek  about  400  feet  south 
of  the  point  where  the  Plank  Road  crosses  the  railroad.  The  Plank  Road 
crosses  the  same  creek  about  350  feet  west  of  the  railroad  and  about  675 
feet  southwest  of  the  point  at  which  it  crosses  the  railroad;  so  it  will  be 
seen  that  when  a  train  of  cars  is  approaching  the  public  crossing  from 
Pine  Creek  it  will  be  travelling  north,  while  a  person  approaching  the 
same  crossing  from  Pine  Creek  along  the  Plank  Road  will  travel  north- 
easterly. South  of  Pine  Creek.the  railroad  curves  1o  the  left  so  that,  by 
the  testimony  of  plaintifTs  civil  engineer,  a  person  standing  on  the  Plank 
Road  thirty  feet  southwest  of  the  crossing  could  see  a  train  coming  from 
the  south  a  distance  of  700  feet.  By  the  testimony  of  the  defendant's  civil 
engineer  a  person,  standing  at  the  crossing  and  on  the  westbound  track, 
had  an  unobstructed  view  along  the  railroad  a  distance  of  720  feet,  and 
likewise  from  any  point  on  the  Plank  Road,  along  which  plaintiff  had 
traveled  within  a  distance  of  seventy  feet  from  the  railroad. 

The  deceased  was  killed  at  7:23  o'clock  in  the  morning,  while'  cross- 
ing the  defendant's  tracks.  He  was  driving  two  large,  heavy,  and  quiet 
draft  or  farm  horses,  one  of  which  was  within  one  month  of  foaling  time. 
The  horses  were  hitched  to  the  wagon,  on  which  were  empty  hay  ladders, 
and  the  deceased  was  sitting  about  midway  between  the  front  and  rear  of 
the  wagon  and  was  then  on  his  way  to  his  home,  driving  northeasterly,  and 
was  killed  while  on  what  has  beer  called  the  westbound  track,  but  taking 
the  directions  of  the  track  at  that  point  to  be  due  north  and  south,  it  would 
be,  more  properly  speaking,  the  northbound  track.  He  had  passed  over 
the  east-,  or  southbound,  track.  The  horses  bad  evidently  cleared  the  track. 
as  they  were  unhurt,  but  the  wagon  was  completely  demolished.  The  engine, 
by  which  he  was  instantly  killed,  was  hauling  a  passenger  train  consisting 
of  a  baggage  car  and  two  coaches,  was  due  at  Mt.  Royal  Station  at  7:23  A. 
M.,  and  was  on  time.  Mt.  Royal  Station  was  a  flag  stop,  and  was  so  close 
to  the  Butler  Plank  Road  crossing  that  when  that  train  was  traveling  north- 
wardly, and  stopped  there,  ordinarily  it  stood  on  the  crossing  with  ihe 
engine  and  baggage  car  beyond  that  point.  For  a  number  of  years  prior 
to,  and  at  the  time  of  the  accident  there  was  an  electric  bell  at  that  station 
that  was  set  ofE  by  trains  at  a  certain  distance  before  they  reached  the 
Station,  as  a  warning  to  persons  of  the  approach  of  that  train.  Pl  curve  in 
the  tracks  and  a  cut.  with  embankments  about  forty  feet  high,  south  of  the 
public  crossing,  limited  the  vision  of  persons  about  to  cross  the  tracks  to 
about  nn  feet. 

The  plaintiff  called  no  witness  that  saw  the  deceased  as  he  approached 
the  crossing,  but  stood  on  the  legal  presumption  that  he  did  his  duty  jud 
stopped,  looked  and  listened  a1  a  proper  place  before  entering  upon  the 
defendant's  tracks.  The  plaintiff  called  a  witness  that  lived  north  of  Mt. 
Royal  Station,  at  Bakerstown,  and  who  traveled  on  the  defendant's  trains 
trom  Bakerstown  to  Allegheny  and  return  every  morning  and  evening  for 
some  time  prior  to  the  latter  part  of  May,  1907.  He  testified  that  when 
the  electric  bell  was  in  order  it  continued  to  ring  while  the  train  was  stand- 
ing at  the  station;  that  he  believed  he  boarded  a  train  for  Allegheny  City 
at  Bakerstown  on  the  morning  of  the  accident  about  seven  o'clock;   that 
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when  he  arrived  at  Mt.  Royal  Station  he  saw  evidence  of  the  accident,  such 
as  broken  portions  of  the  wagon;  that  his  train  stood  there  an  unusoal 
length  of  time;  thM  the  deceased  was  placed  in  the  baggage  car  of  his 
train,  and  that  the  electric  bell  was  not  ringing.  It  appeared  from  certain 
evidence  of  the  defendant  that  as  soon  as  the  accident  occurred  a  trainman 
was  hurriedly  sent  out  to  flag  a  passenger  train  coming  the  other  way,  and 
then  about  due,  owing  to  the  tact  that  parts  of  the  wagon  were  upon  that 
track,  and  that  the  deceased  was  put  in  the  baggage  car  of  that  train  and 
brought  to  the  city.  Another  witness,  that  caught  the  horses  of  the  de- 
ceased a  short  distance  from  the  crossing  and  brought  them  back  to  the 
Station,  where  the  train  that  killed  the  deceased  was  still  standing,  testified 
that  the  electric  bell  was  not  then  ringing.  This  witness  also  testified  that 
the  engine  did  not  whistle  for  the  station,  or  crossing. 

Had  there  been  no  other  testimony  in  the  case,  the  legal  presumption 
that  the  deceased  did  his  duty,  with  the  evidence  that  the  electric  hell  had 
given  him  no  warning  and  no  whistle  was  blown  tor  the  crossing,  was  suf- 
ficient to  send  the  case  to  the  jury  on  the  question  of  the  defendant's  neg- 
ligence, unless  it  had  plainly  appeared  that  by  stopping,  looking  and  listen- 
ing the  deceased  could  have  seen  the  train  for  a  distance  sufficiently  great 
as  to  enable  us  to  say  as  a  matter  of  law  that  he  was  guilty  of  contributory 
negligence.  The  defense  contends  that  the  evidence  produced  by  it  that 
the  deceased  did  not  stop,  look  and  listen,  was  so  clear  and  positive  that 
the  plaintiff  cannot  recover  as  a  matter  of  law.  Five  witnesses  testified 
that  they  saw  the  deceased  approach  the  crossing  and  that  he  did  not  stop 
before  going  onto  the  tracks.  Three  of  these  were  employees  of  the  de- 
fendant company  at  the  time  of  the  accident  and  were  such  at  the  time  of 
the  trial.  One  of  the  five  was  an  employee  at  the  time  of  the  occurrence, 
but  was  not  at  the  time  of  testifying,  and  one  was  in  no  way  interested  in 
the  company.  The  defense  called  a  number  of  witnesses  who  testified  that 
when  the  train  in  question-  had  stopped  the  electric  bell  was  ringing;  that 
the  usual  signals  from  the  engine  for  a  stop  and  for  the  crossing,  consisting 
of  a  variety  of  blasts  or  whistles,  were  given  at  such  a  distance  from  the 
crossing  that  had  the  deceased  listened,  before  reaching  the  track,  he  could 
have  heard  the  on-coming  train.  The  evidence  was  uncontradicted  that 
passengers  were  on  that  train  to  be  discharged  at  Mt.  Royal  Station  and 
that  the  train  intended  to  make  a  stop  there.  The  plaintiff  contends  that 
some  of  the  witnesses  for  the  defense  placed  the  deceased  so  far  away  from 
the  crossing  when  they  first  saw  him  that  he  could  not  have  reached  the 
crossing  in  time  to  be  struck,  considering  the  relative  speed  at  which  the 
deceased  and  the  train  were  then  traveling,  and  therefore  that  their  testi- 
mony was  unreliable  when  they  said  that  thf  deceased  did  not  stop,  look 
and  listen.  The  plaintiff  also  contended  that  the  deceased  might  have  stopped 
at  a  proper  place  and  still  have  been  overtaken  by  the  engine,  when  you 
consider  the  distance  of  the  crossing  from  the  curve  beyond  which  the  de- 
ceased could  not  have  seen,  the  speed  at  which  the  train  travelled  after 
foming  in  sight,  the  distance  the  deceased  had  to  travel  after  stopping,  the 
Rpeed  of  the  horses,  and  the  width  of  the  crossing,  in  order  to  get  beyond 
'he  northbound  track. 

In  disposing  of  the  defendant's  motion  for  judgment  we  are  not  called 
on  to  determine  the  weight  of  the  evidence  on  each  side,  the  credibility  of 
the  respective  witnesses,  the  probabilities  of  the  case,  or  what,  in  the  judg- 
ment of  the  Trial  Judge,  would  be  a  proper  verdict  under  the  evidence. 

The  defendant  claims  that  the  presumption  that  the  deceased  did  his 
duty  before  driving  on  the  tracks  was  rebutted  by  evidence  so  clear,  posi- 
tive, credible  and  uncontradicted  as  to  justify  us  in  holding  as  a  matter  of 
law  that  the  plaintiff  cannot  recover,  and  cites  Patterson  vs.  P.,  C,  C.  & 
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Mkliluid  VB.  Baltimore  &  Ohio  RaJlroaa  Company. 

Si.  L.  Ry.,  210  Pa.,  47;  Kreamer  vs.  Perkiomen  Ry.  Co.,  214  Pa.,  219.  and 
Wade  vs.  W.  U.  Ry.  Co.,  220  Pa.,  57a    In  the  first  case  cited  it  was  said: 

"The  plaintiff  was  entitled  to  go  to  the  jury  on  Hie  presumption  that 
the  deceased  did  his  duty  to  stop,  look  and  listen,  before  drivint:'  on  the 
tracks.  Whether  that  presumption  was  rebutted  was  for  the  jury,  unless 
the  evidence  to  the  contrary  was  clear,  positive,  credible  and  either  uncon- 
tradicted or  so  indisputable  in  weight  and  amount  as  to  justify  the  Court 
in  holding  that  a  verdict  ag:ainst  it  must  be  set  aside  as  a  matter  of  law." 

In  the  second  case  the  same  principle  is  supported,  but  the  case,  as  was 
held,  properly  went  to  the  jury  on  facts  and  circumstances  in  many  respects 
similar  to  those  of  the  case  we  are  now  considering.  In  the  last  case  cited 
by  plaintiff  the  deceased  had  a  clear  view  of  the  track  for  a  quarter  of  a 
mile,  and  no  facts  appear  in  the  case  to  show  the  slightest  similarity  between 
it  and  the  case  in  hand.  That  case  did  not  involve  any  question  of  warning 
to  the  deceased  and  doubtless  that,  with  a  clear  view  of  the  track  for  a 
third  of  a  mile,  would  justify  the  Court  in  saying; 

"As  but  one  inference  could  have  been  drawn  from  the  evidence  on 
the  question  of  the  contributory  negligence  of  the  deceased,  it  was  the  duty 
of  tbe  Conrt  to  dnw  IL" 

In  Reel  vs.  Elder,  62  Pa.,  308,  it  was  said: 

"However  clear  and  indisputable  may  be  the  proof  when  it  depends 
upon  oral  testimony,  it  is  nevertheless  the  province  of  the  jury  to  decide, 
under  instructions  from  the  Court  as  to  the  law  applicable  to  the  facts,  and 
subject  to  the  salutory  power  of  the  Court  to  award  a  new  trial  if  they 
shoiiM  deem  the  verdict  contrary  1o  the  weight  of  the  eTidence." 

It  was  said  in  P.  R.  R.  Co.  vs.  Weiss,  87  Pa.,  447: 

"The  presumption  of  a  fact  in  law.  which  carries  a  case  to  a  jury,  nec- 
essarily leaves  them  in  possession  of  the  case.  True  the  evidence  to  rebut 
the  presumption  may  be  very  stronp.  yet  it  is  a  matter  for  the  jury  and 
not  for  the  Court.  The  force  of  the  evidence  may  or  may  not  he  sufficient 
to  convince  them  that  the  natural  presumption  arising  from  human  instinct 
Is  repelled.  But  before  they  can  come  to  this  conclusion  they  must  consider 
the  circumstances  under  which  the  repelling  witnesses  testify.  They  may 
be  such  as  not  to  convince  a  rational  mind  that  the  deceased  heedlessly 
rushed  into  danger;  or  the  character  of  the  witnesses,  and  their  appearance 
before  the  jury,  may  render  them  unworthy  of  belief.  Consequently  the 
Jury  only  can  determine  the  fact  put  in  issue  by  the  presumption  of  law." 

In  Devlin  vs.  Beacon  Light  Company.  198  Pa..  583,  the  defense  asked 
for  binding  instructions  on  the  ground  that  it  had  been  shown  by  evidence 
neither  contradicted  not  discredited  that  it  had  not  been  guilty  of  negli- 
gence.   The  Court  said: 

"•  •  *  If  the  testimony  produced  by  it  was  credited,  it  amounted  to 
a  demonstration  that  there  was  no  cause  of  action.  But  whether  the  wit- 
nesse.s  were  entitled  to  belief  was  necessarily  a  question  for  the  jury."   *   •   • 

The  Court  said  in  Dinan  vs.  S.  C.  of  the  C.  M.  B.  A.,  210  Pa..  456: 

"Whatever  the  weight  of  the  evidence  may  be,  and  whatever  the  action 
of  the  Trial  Judge  might  be  upon  a  motion  for  a  new  trial,  if  there  be  a 
substantial  controversy  as  to  the  tacts,  and  if  its  determination  depends 
upon  the  credibih'ty  of  witnesses,  the  question  of  appellee's  liability  became 
one  for  the  jury."    *    ♦    • 

In  Rauch  vs.  Smedley,  208  Pa.,  17S,  the  Court  said: 

"The  cases  are  exceptional  in  which  the  Court  may  direct  a  verdict  for 
the  defendant  on  the  strength  of  testimony  presented  by  him.  They  never 
arise  where  there  is  a  real  controversy  as  to  the  facts,  or  doubts  as  to  the 
inferences  to  be  drawn  from  them.  The  remedy  for  the  wilful  or  capricious 
disregard  of  testimony  is  the  granting  of  a  new  trial.  Where  the  testimony 
offered  by  the  plaintiff  makes  out  a  prima  facie  case  by  showing  the  ex- 
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Maliland  vs.  Balllmore  ft  Oblo  Rallro&d  Company. 

istcnce  of  facts  from  which  an  inference  of  negligence  arises,  the-  case  is 
necessarily  for  the  jury,  notwithsUnding  the  great  preponderance  of  the 
testimony  is  with  the  defendant.  An  inference  of  negligence  having  once 
arisen  remains  until  overcome  by  countervailing  proof,  and  whether  it  is 
80  overcome  is  a  question  for  the  jury.  *  *  •  The  defendant's  witnesses 
presented  the  occurrence  in  an  entirely  different  light  and  in  one  that 
wholly  relieved. the  driver  from  blame.  As  these  witnesses  were  without 
interest  in  the  result  of  the  trial  and  had  the  best  opportunity  to  observe 
what  took  place,  their  testimony  should  have  great  weight  with  the  juryt 
but  its  only  effect  was  to  raise  a  controversy  as  to  the  facts,  which  the  jury 
altme  could  decide." 

We  might  cite  the  cases  of  Bickel  vs.  Pa.  R.  R.  Co..  217  Pa.,  456.  and 
Rotund  vs.  Pa.  R.  R.  Co.,  225  Pa.,  410.  The  plaintiff  argues  that  the  testi- 
mony of  all  the  witnesses  for  the  defense,  excepting  Mr.  Hackett,  that  the 
deceased  did  not  stop,  look  and  listen,  is  open  to  the  criticism  that  they 
located  the  deceased,  when  they  first  saw  him,  at  a  distance  varying  from 
WO  to  16S  feet  from  the  crossing,  which  if  true  made  it  impossible  for  him 
at  the  rate  of  speed  he  was  traveling,  to  collide  with  the  train  at  the  rate 
of  speed  at  which  it  was  going,  and  therefore  that  their  evidence  is  not 
to  be  relied  on,  and  that  the  others,  with  the  same  exception,  did  not  see 
the  deceased  until  he  was  entering  on  the  first  track,  and  that  therefore  they 
were  unable  to  say  whether  he  had  stopped  before  that  time.  I'laintiff 
argues,  too,  that  defendant's  witnesses,  excepting  Hackett.  on  the  same 
question,  were,  or  had  been,  employees  of  the  defendant.  We  are  not  to 
be  understood  as  even  intimating  that  such  being  the  case  they  were  not 
to  be  believed;  but  we  do  say  it  was  within  the  bounds  of  legitimate  argu- 
ment, and  calls  for  a  decision  of  the  jury.  The  plaintiff  having  called  wit- 
nesses to  prove  that  the  electric  signal  bell  was  not  in  operation  at  the 
time  of  the  accident;  that  the  same  had  been  in  operation  for  several  years 
prior  to  that  time;  that  the  deceased  used  that  road  and  made  the  crossing 
frequently,  and  having  called  a  witness  who  testified  that  no  alarm  was 
given  by  the  engine  on  the  approach  to  the  crossing,  the  question  of  de- 
fendant's negligence  and  the  contributory  negligence  of  the  deceased  were 
matters  proper  to  be  determined  by  a  jury,  without  regard  to  the  weight 
of  the  evidence  to  the  contrary.  Doubtless  the  weight  of  the  evidence  was 
greatly  in  favor  of  the  defense,  but  we  are  not  disposed  .to  invade  the 
province  of  the  jury  unless  in  very  exceptional  cases. 

Therefore  the  motion  of  the  defendant  is  overruled,  and  we  are  of 
opinion  that  the  case  should  be  retried. 
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Wer«  et  ux.  vs.  Breimemait. 

—Exltnsio*  of T^rftf-— Variation  of 

Defendant  was  tbe  asalKnee  of  an  oil  and  ga^  lease  made  March  SSrd,  IfllO, 
wblob  provldea  "la  case  no  well  shall  be  commenced  on  the  above  described  prem- 
Jses  within  one  year  from  the  data  hereof  this  lease  shall  become  null  and  void 
and  without  any  effect  whatever  unleas  the  lessee  shall  pay  tor  the  further  delay 
at  the  rate  of  26  cents  per  acre  per  year."  No  well  was  drilled  and  for  the 
year  ending  March  3grd.  ISII,  defendant  paid  at  the  rate  of  25  cents  per  acre. 
In  January,  1912,  defendant  wrote  the  plalntift.  who  was  the  lessor,  that  he  waa 
willlngr  to  my  160  far  the  rent  for  another  year,  which  was  much  leas  than  the 
stipulated  rate  of  3E  cents  per  acre,  and  enclosed  a  chock  for  that  amount  with 
the  Btatement  that  if  It  was  not  aatlafactory  defendant  would  surrender  the 
lease.  The  plaintiff  secured  the  money  on  the  check  and  shortly  thereafter  wrote 
for  the  balance.  Latrr  defendant  demanded  a  return  of  the  money  paid  and  sur- 
rendered the  lease.  The  plalnttS  then  sued  to  recover  the  difference  between 
the  amount  paid  at  the  rental  at  2E  cents  an  acre.  BeJd.  that  the  acceptance  of 
the  check  with  the  letter  of  the  defendant,  explaining  the  terms  upon  which  it 
was  eent,  amounted  to  a  waiver  of  the  terms  of  the  lease  and  a  conlinuance  of 
the  lease  for  one  year  on  the  terms  contained  In  the  letter. 

Case  stated.    No.  2324  October  Term,  1913.    C  P.  Allegheny  County. 

/.  J.  Cosgrovf,  for  plaintiffs. 
Eugene  Mackey,  for  defendant. 

Fhazer,  p.  J.,  October  28,  1913.~In  substance  the  facts  agreed  upon  and  set 
forth  in  the  case  stated  are:  that  plaintiffs,  being  the  owners  of  600  acres 
of  land  situate  in  Harrison  County,  Texas,  on  March  23rd,  1910,  leased  the 
fame,  for  oil  and  gas  purposes,  to  K.  W.  Ingham  "for  the  term  of  ten 
years,  and  as  long  thereafter  as  oil  and  gas  is  found  Jn  paying  quantities." 
On  the  10th  of  May,  1910,  the  lease  was  assigned  by  Ingham  to  defendant, 
who  has  since  that  time  been  in  possession  of  the  property.  The  lease  in 
question  is  in  the  usual  form,  provides  for  a  royalty  of  one-eighth  of  all 
the  oil  produced  and  saved  from  the  premises,  and  the  payment  of  $50  per' 
year  for  each  well  from  which  gas  taken  therefrom  is  sold,  and  it  is  further 
provided  therein  as  follows:  "In  case  no  well  shall  be  commenced  on  the 
above  described  premiss  within  one  year  from  the  date  hereof,  this  lea.se 
■hall  become  null  and  void  and  without  any  effect  whatever,  unless  the 
lessee  shall  pay  for  further  delay  at  the  rate  of  twenty-five  cents  per  acre 
per  year,  on  or  before  the  end  of  each  year  thereafter  until  a  well  shall 
be  commenced;  and  it  is  agreed  that  the  completion  of  such  well  shall  be 
and  operate  as  a  full  liquidation  of  all  rental  under  this  provision  during 
the  remainder  of  the  term  of  this  lease.  Alt  payments  shall  be  made  by 
check  mailed  to  Baldwin,  Harrison  County,  Texas."  No  well  has  been 
commenced  upon  the  premises  by  either  lessee  or  defendant,  but  on  March 
23,  1911,  defendant  paid  to  plaintiffs  the  sum  of  $ISO.O0,  being  one  year's 
rental  at  twenty-five  cents  per  acre.  On  January  30th,  1912,  defendant 
wrote  plaintiffs  at  Baldwin,  Harrison  County,  Texas,  stating  that  an  annual 
rental  would  be  due  on  March  23,  1912,  in  order  to  extend  the  lease  for  one 
year,  and  further  stating  that  as  the  property  appears  to  be  undesirable  for 
either  oil  or  gas  purposes,  that  he  was  willing  to  pay  $60  for  an  extension 
of  the  lease  for  one  year  if  the  plaintiffs  were  willing  to  accept  the  same. 
If  not,  defendant  said  he  would  cancel  the  lease.  Enclosed  with  this  letter 
was  a  check  for  the  sum  of  $60  and  a  receipt,  with  the  request  that  plaintiffs 
sign  same,  and  that  "if  you  don't  desire  to  accept  this  reduced  rental  I  will 
allow  the  lease  to  terminate  at  the  expiration  of  the  current  year,"  The 
letter  and  check  were  received  by  plaintiffs,  and  the  check  accepted  and 
endorsed  by  them  and  was  subsequently  paid  by  the  bank  upon  which  it 
vras  drawn.    On  February  18,  1912,  W.  T.  Were,  one  of  the  plaintiffs,  wrote 
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Were  et  uz.  ve.  Brennemui. 

defendant  requesting  that  he  send  the  balance  of  $90  for  the  coming  year's 
rent,  and  saying  "I  «aii't  accept  the  $60  in  full  paymeiit  for  jlSa.OO."  In 
leply  to  that  letter  defendant  wrote  plaintiffs  on  February  27,  191Z,  saying: 
"If  you  don't  want  to  comply  with  my  letter  of  January  30,  1912,  you  return 
the  cheek  *  *  *  ^nd  I  will  return  the  lease  to  you,  as  I  don't  want  your 
land  unless  you  are  willing  to  comply  with  my  letter."  The  matter  re- 
mained in  status  quo  until  March  Ist,  1913,  when  defendant  wrote  plaintiffs, 
surrendering  and  enclosing  the  lease  held  by  him  upon  the  premises. 

To  continue  the  lease  in  question,  after  the  expiration  of  one  year,  de- 
fendant was  bound  under  its  provisions  to  either  commence  a  well  within 
one  year  from  the  date  of  the  instrument  or,  before  the  expiration  of  the 
year,  pay  to  plaintiffs  the  sum  of  twenty-five  cents  per  acre.  If  the  well 
was  commenced  within  the  year  the  lease  continued  in  full  force;  if  a  well 
was  not  begun  within  the  year  then  the  lease  became  null  and  void,  unless 
defendant  paid  to  plaintiffs  the  rental  of  twenty-five  cents  per  acre.  If 
that  amount  was  paid  on  or  before  the  expiration  of  the  year  the  lease 
was  continued  in  force  thereby  for  another  year.  In  other  words,  defend- 
ant must  either  drill  a  well  within  one  year  or,  tA  extend  the  term  for  an- 
other year,  he  must  pay  the  sum  of  $150.  No  well  having  been  commenced 
within  a  year  after  the  execution  of  the  lease  it  became  the  duty  of  defend- 
ant to  pay  $15a  on  or  before  March  23,  1911.  That  payment  was  made, 
which  in  our  opinion,  and  that  seems  to  have  been  the  opinion  of  the  parties 
to  the  agreement,  extended  the  lease  until  March  23,  1912;  and  on  March 
23,  1912.  another  year's  rental  became  due.  That  rental  was  not  paid;  but 
previous  to  that  date  defendant  mailed  to  plaintiffs  a  check  fur  $60,  stating 
that  he  would  not  pay  more  than  that  amount  for  an  extension  of  the 
lease  for  another  year  and  requesting  plaintiffs  to  either  return  the  check 
and  receive  a  surrender  of  the  lease  or  retain  the  check  and  grant  the  ex- 
tension. The  check  was  not  returned,  but  was  retained  by  plaintiffs.  Whether 
that  action  upon  the  part  of  plaintiffs  operated  as  an  extension  of  the  lease 
for  the  vear  beginning  March  23,  1912,  is  the  question  in  this  case.  In  our 
opinion  it  did.  The  letter  of  defendant  clearly  conveyed  to  plaintiffs  his 
intention  to  surrender  the  lease  unless  they  accepted  the  $60  as  the  rental 
for  the  coming  year.  Having  received  the  check  and  accepted  the  cash 
for  the  coming  year.  Having  received  the  check  and  accepted  the  cash  upon  it  that 
action  upon  the  part  of  plaintiffs  was  a  modification  of  that  portion  of  the  lease 
requiring  the  payment  of  a  rental  at  the  rate  of  twenty-five  cents  per  acre  per  year. 
This  plaintiffs  undoubtedly  had  a  right  to  do.  It  was  their  duty  to  return  de- 
fendant's check  unless  they  were  willing  to  extend  the  lease  for  another 
year  upon  payment  of  that  sum.  Not  having  done  so  they  are  now  estopped 
from  claiming  the  difference  between  that  amount  and  a  rental  of  twenty- 
five  cents  per  acre  for  the  year  beginning  March  23,  1912.  The  lease  havjng 
been  surrendered  previous  to  March  23,  1913,  there  is  no  rental  due  for  the 
year  beginning  upon  that  date.  Upon  the  facts  set  forth  in  the  case  stated 
we  are  of  opinion  that  defendant  is  not  indebted  to  plaintiffs  in  any  amount, 
and  we  therefore  direct  that  judgment  be  entered  in  favor  of  defendant,  with 
costs  of  suit. 
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Crooka  v«.  Ward  et  aL 

Patents Agreement  to  assign  an  interest— 

A,  B  and  C  were  woPklne  to  perfect  and  exploit  a  patent,  and  A  agreed  M 
assign  to  B  a  one-third  Intereal  In  the  InTontlon  In  consideration  of  aervlces  and 
money  advanced.  Tbe  parties  continued  work  on  the  device  and  on  B's  requestlnc 
that  A  make  the  assignment  of  a,  one-third  Interest  to  him,  A  refused  and  made  a 
transfer  to  D  who  had  knowledge  of  the  aKreement  but  was  Informed  by  A  that 


Bill  for  injunction.     No.  2435  .\pril  Term,  1913.     C.  P.  Allegheny  County. 

/.  S.  Christy,  for  plaintiff. 

/.  E.  Little  and  George  R.   Wallace,  for  defendants. 

Frazeb,  p.  J.,  July  17,  1913,— The  purpose  of  this  bill  was  to  prevent  the 
defendant  Frederick  G.  Ward,  by  injunction,  from  assigning,  transferring 
or  encumbering  a  one-third  interest  in  a  patent  invention  for  improvements 
in  non-skidding  tires;  and  also  to  have  declared  invalid  and  made  void  an 
assignment  of  that  interest  to  Clarence  B.  Byrnes;  and  further,  th.it  Frcd- 
orick  G.  Ward  be  required  to  assign  the  interest  to  plaintiff.  From  the 
bill,  answer  and  proofs  we  find  the  following  facts : 

FINDINGS  OF  FACT. 

First.     Plaintiff  and  defendants  are  residents  of  Allegheny  County. 

Second.  Defendant  Frederick  G.  Ward  on  April  19.  1907,  at  Serial 
Number  369,140,  made  application  to  the  Commissioner  of  Patents  of  the 
United  States  for  letters  patent  for  an  invention  relative  to  an  improvement 
in  non-skidding  tires  for  vehicles. 

Third.  By  agreement  in  writing  (Exhibit  A  of  plaintiffs  bill)  dated 
August  27,  1906,  and  recorded  in  the  United  States  Patent  Office  December 
24,  1908.  in  Liber  J-80,  page  336,  of  Transfers  of  Patents,  entered  into  be- 
tween Frederick  G.  Ward,  James  B.  Crooks  and  Harry  Davis,  whereby 
Frederick  G.  Ward  agreed  to  assign  and  transfer  a  one-third  interest  in 
the  invention  for  non-skid  tires  referred  to  in  the  preceding  Find'ng  o( 
Facta,  to  each  James  B.  Crooks  and  Harry  Davis,  the  transfer  to  plaintiff 
of  a  one-tbird  interest  to  be  in  consideration  of  the  sums  of  money  advanced 
by  plaintiff  to  Frederick  G,  Ward;  the  consideration  tor  the  transter  of  the 
one-third  interest  to  Harry  Davis  being  $3,000.00,  of  which  amount  $J,000.00 
was  to  be  used  to  exploit  and  manufacture  the  device,  and  the  remaining 
$1,000,00  to  be  paid  to  Ward  and  Crooks  in  equal  amounts. 

Fourth.  Owing  to  a  claim  that  the  invention  of  Frederick  3.  Ward 
interferred  with  another  invention  for  the  same  purpose  considerable  litiga- 
tion followed  and  necessarily  delayed  action  upon  the  application  of  Fred- 
erick G.  Ward  until  March  26,  1912,  when  letters  patent  were  granted,  num- 
bered 1,021,177,  to  Frederick  G.  Ward  as  the  owner  of  two-thirds  of  the 
invention   and   Harry  Davis  as  the   owner  of  one-third  thereof. 

Fifth.  From  September  1,  1908.  to  May  1st,  1909,  Frederick  G.  Ward 
was  employed  in  a  shop  furnished  by  Harry  Davis  in  perfecting  .lis  inven- 
tion and  the  method  of  its  manufacture.  During  this  time  Harry  Davis 
paid  to  Frederick  G.  Ward  the  sum  of  $15  per  week.  Ward  valuing  bis  serv- 
ices at  $S0  per  week  and  contributing  the  amount  in  excess  of  the  $15  per 
week  received  by  him  from  Harry  Davis. 

Sixth.  On  December  3,  1909.  plaintiff  in  writing  notified  Frederick  G. 
Ward  that  he  had  agreed  to  sell  and  transfer  his  interest  in  the  non-skid 
ire  invention  ol  Ward  to  Harry  Davis,  and  requested  Ward  to  transfer 
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Orooi™  T«.  Wsri  et  al. 

and  assign  to  pl^ntifF  a  one-third  interest  in  the  inTention,  in  accordance 
wit*  the  terms  o!  the  agreement  of  Angiist  27,  1908,  in  order  that  plaintiff 
could  carry  out  his  agreement  with  Harry  Davis.  An  assignment  of  the 
interest  as  requested  by  plaintiff  was  not  made  by  Ward.  This  demand  has 
been  from  time  to  time  repeated  and  refused,  the  last  time  of  such  demand 
being  in  the  month  of  April,  1912. 

Seventh.  On  February  2S,  1913,  Frederick  G.  Ward  assigned  to  Clarence 
B.  Byrnes  the  former's  equitable  interest  in  the  invention  in  controversy. 
At  the  time  of  such  assignment  Clarence  B.  Byrnes  had  actual  notice  of 
the  agreement  between  Ward,  Crooks  and  Davis,  dated  August  27,  1909, 
and  consequently  was  aware  of  the  interest  of  James  B.  Crooks  in  the 
invention. 

CONCLUSIONS  OF  LAW. 

First.  We  arc  unable  to  see  why  defendant  Frederick  G.  Ward  should 
not  assign  to  plaintiff  a  one-third  interest  in  the  non-skid  tire  palenr  as  he 
bound  himself  to  do  in  the  agreement  of  August  27,  1908.  The  testimony 
^hows  that,  previous  to  entering  into  this  agreement  plaintiff  and  defendant 
Ward  had  been  engaged  in  endeavoring  to  perfect  Ward's  tire  devic:;,  Ward 
doing  the  work  and  plaintiff  furnishing  the  money;  and  it  further  appears 
that  the  sum  invested  by  plaintiff  up  to  that  time  was  about  $1,800.00.  .\t 
that  time  Mr.  Davis  was  induced  to  furnish  funds  to  further  exploit  the 
invention,  and  for  the  purpose  of  protecting  all  parties  and  defining  their 
n'^ts  therein  the  agreement  of  August  22,  1908,  was  entered  into  b>  them 
and  duly  recorded  in  the  Patent  Office  at  Washington.  In  that  agreement 
it  is  set  forth  that  "in  consideration  of  the  sums  of  money  advanced"  Fred- 
erick G,  Ward  explicitly  "covenants  and  agrees  to  assign,  transfer  and  set 
over  unto  said  James  B.  Crooks,  his  heirs  and  assigns,  the  undivided  one- 
third  (1-31  interest  in  the  .^aid  invention  relating  to  improvements  in  non- 
skidding  tires  for  vehicles,  and  in  future  improvements."  This  agreement 
to  transfer  is  not  I'n  con^deration  of  what  plaintiff  might  do  in  the  future, 
but  for  what  he  had  done  in  the  past.  The  one-third  interest  in  the  inven- 
tion which  Ward  agreed  to  assign  to  him  was  in  payment  of  money  pre- 
viously advanced  in  perfecting  the  device.  Plaintiff's  interest  therein  im- 
mediately became  fiiced,  at  least  so  far  as  Ward  was  concerned,  and  he 
was  not  obliged  to  either  advance  further  money  or  exert  himself  in  ex- 
ploiting the  invention.  That  t^is  was  Ward's  understanding  is  fairly  inferrable 
from  his  testimony  wherein  he  admitted  his  willingness  to  assign  the  interest 
to  plaintiff  provided  plaintiff  would  divide  with  him  the  money  he  was  to 
receive  from  Davis  for  the  interest.  This  plaintiff  was  not  required  to  do. 
Second.  The  right  of  defendant  Clarence  B.  Byrnes  in  the  one-third 
interest  claimed  by  plaintiff  rises  no  higher  than  that  of  his  co-defendant 
Ward.  Mr.  Byrnes  testified  that  he  was  aware  of  the  agreement  of  .\iigust  ■ 
22,  1908,  at  the  time  of  the  assignment  to  him;  consequently  he  acted  with 
foil  knowledge  of  plaintiff's  claim.  The  fact  that  Frederick  G.  Ward  in- 
formed him  that  plaintiff  was  not  entitled  to  an  interest  under  the  agree- 
ment is  not  sufficient  to  affect  plaintiff's  title.  It  was  Mr.  Byrnes'  duty  to 
make  inquiry  of  plaintiff  and  ascertain  from  him  whether  or  not  he  claimed 
an  interest  in  the  invention,  and  having  failed  to  do  so  he  is  bound  by 
plaintiS's  right,  especially  as  he  knew  the  terms  of  the  agreement,  and 
from  the  further  fact  that  the  agreement  was  on  record  in  the  Patent  Office 
at  Washington. 

-  Third.  In  accordance  with  the  Findings  of  Fact  and  Conclusions  of 
Law  above  reached  the  assignment  made  by  Frederick  G.  Ward  to  Clarence 
B.  Byrnes  of  his  equitable  interest  in  Letters  Patent  No,  1,021,177  is  declared 
to  be  invalid  and  void  to  the  extent  that  it  applies  to  one-third  of  the  inven- 
fion,  and  Frederick  G.  Ward  is  hereby  enjoined  from  encumbering  the  said 
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one-third  interest  thereof  in  any  respect  whatever;  and  he  should  further 
by  a  proper  and  legal  assignment  transfer  a  one-third  interest  in  the  inven> 
tidn  covered  by  the  Letters  Patent  above  referred  to  forthwith'  t6  plaintiff. 
Let  a  decree  be  dravn  accordingly-     ■ 


Borough  of  ReynoldavUle  vg.  Reynoldaville  Water  Company  et  aL 

IVater  companies- — Boroughs- — Right  of  borough   to  acquire  water  plant  after 

twenty  years Act  of  April  29,  1874.  P.  L.  73,  Act  of  June  2.  1887,  P.  /,.  310, 

Act  of  May  31,  1907,  P.  L.  355,  Act  of  April  22,  1909,  P.  L.  U^—Bquity 

Mandamus  to  compel  production  of  detailed  and  itemised  statement,  showing 

net  cost  of  erecting  and  maintaining  works,  etc. Demurrer Motion   ta 

certify  into  Common  Pleas Act  of  June  8,  1893,  P.  L.  345. 

Unfler  th»  Act  of  April  29.  1874,  P.  L.  73.  a.  borough  maj-  acquire  the  plant  of 
a  water  company.  Incorporated  In  1888,  after  twenty  years  from  the  tnlroductlon 
of  water  Into  salil  borough,  by  paying  therefor  the  net  cost  of  erection  and  main- 
tenance, with  Interest  thereon  at  the  rate  of  ten  per  centum  per  annum,  deduct- 
ing from  the  Intereat  all  dlvldenda  theretofore  declared.  This-  right  was  not 
affected  by  the  Act  of  May  31,  ISOT,  P.  L,  366,  aa  amended  by  the  Act  of  April 
33,  1908,  P.  L.  136,  neither  of  which  acta  repealed  the  Act  of  April  39,  lg7i,  P.  L.,73. 

A  bill  In  equity  praylnjr  for  a  mandamus  to  compel  the  production  by  a  water 
company  of  a  detailed  ajid  Itomlied  statement  showing  the  nert  coat  of  erecting 
and  maintaining  Its  plant,  will,  on  motion  of  the  plaintiff,  be  certined  Into  the 
Common  Pleaa.  where  the  Isaues  of  fact  and  law  will  be  heard  and  deWrmlned. 
and  the  plaintiff's  right  to  a  peremptory  mandamus  ascertained. 

Demurrer  to  Bill  in  Equity  praying  for  Mandamus.  No.  1  of  August  Term, 
1913.    C,  P,  Jefferson  County. 

S.  M.  MeCreight  and  W.  N.  Conrad,  for  plaintiff. 

Af.  Af .  Davis.  H.  H.  Mercer,  W.  B.  Adams  and  G.  M.  McDonald,  for  defendant 

Reeo,  p.  J.,  September  8,  1913.— It  is  conceded  by  the  plaintiff  that  the 
right  sought  to  be  enforced  by  this  bill  should  be  asserted  by  a  writ  of 
mandamus,  and  it  therefore  moves  that  the  cause  be  certified  to  the  law 
side  of  the  Court  where  it  may  be  heard  as  on  an  application  for  such  writ. 
This  is  resisted  by  the  defendant  on  the  ground  that  the  plaintiff,  is  not  en- 
titled to  a  writ  of  mandamus  since  clause  7,  Section  34,  of  the  Act  of  April 
29,  1874.  P.  L.  73,  upon  which  it  bases  its  right  thereto,  has  been  repeated 
by  the  Act  of  May  31,  1907,  P.  L.  355.  as  amended  by  the  Act  of  April  22, 
1909.  P.  L.  135.  The  Act  of  J907  provides  a  new  method  whereby  a  munici- 
pality may  acquire  the  plant  of  a  water  company,  and  repeals  all  acts  or 
parts  of  acts,  whether  local,   special  or  general,   inconsistent  therewith. 

The  defendant  company  was  incorporated  in  1888,  under  the  Act  of 
1874,  and  therefore  did  not  acquire  under  the  law  existing  at  the  time  of 
its  incorporation,  an  exclusive  franchise  or  privilejie  to  furnish  the  plaintiff 
municipality  with  water.  But  the  Act  of  June  2,  1887,  P.  L.  310,  depriving 
water  companies,  incorporated  after  its  passage,  of  such  exclusive  privilege, 
does  not  purport  to  repeal  clause  7,  section  34,  of  the  Act  of  1874,  giving 
a  municipality  the  right,  after  twenty  years  from. the  introduction  of  water 
into  the  district,  to  become  the  owner  of  the  plant,  by  paying  therefor,  the 
net  cost  of  erecting  and  maintaining  the  same,  with  interest  thereon  at  the 
rate  of  ten  per  centum  per  annum,  deducting  from  said  interest  all  dividends 
theretofore  declared.  The  defendant  company  took  its  charter  subject  to 
the  right  of  the  plaintiff  municipality  to  acquire  its  plant,  after  twenty  years, 
upon  payment  of  the  net  cost  of  erecting  and  maintaining  the  same,  with 
interest  thereon,  less  dividends.    This  implied  contract  between  the  plaintiff 
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Borough  of  ReynoldarlUe  vs.   BcynoIdsTllle  Water  Company  et  al. 

and  defendant  was  beyond  the  power  of  the  Legislature  to  nullify  by  the 
Act  of  1907.  The  manner  of  ascertaining  a^d  arriving  at  ihfi.  value  of  a 
water  cooipany's  plant  under  the  Act  of  1907,  is  entirely  different  from 
that  provided  in  the  Act  of  1874.  The  Act  of  1907  contemplates  a  valua- 
tion that  takes  into  consideration  the  value  of  the  company's  franchise, 
whereas  the  Act  of  1874  expressly  excludes  this  uncertain  element  in  the 
valuation  of  the  plant,  and  provides  for  a  fixed  value  that  can  be  arrived 
at  by  computation.  Under  the  Act  of  1907,  the  company's  plant  may  be 
acquired  at  any  time  by  the  municipality,  with  the  consent  of  the  company, 
by  paying'  therefor,  its  appraised  value,  presumably  the  approximate  market 
value  of  its  stock.  But  the  right  of  a  municipality  to  acquire  a  water  plant- 
under  the  Act  of  1874,  does  not  accrue  until  twenty  years  after  the  water 
hag  been  introduced  by  the  company  into  the  district. 

It  is  not  entirely  clear  what  the  Legislature  had  in  view  when  it  passed 
the  Act  of  1907.  The  Act  leaves  it  optional  with  the  water  company  whethsr 
it  will  sell  and  convey  its  plant  at  the  valuation  fixed, .and  the  wnrst  that 
can  happen  if  it  refuses  to  do  so,  is  the  loss  of  its  exclusive  franchise  or 
privilege,  if  it  possesses  one.  Possibly  the  Legislature  had  in  view  that 
certain  municipalities  had  exhausted  the  power  to  supply  themselves  or  the 
citizens  thereof  with  water,  and  intended  by  this  enactment  to  re-invest' 
them  with  such  power  where  the  water  company  refused  to  sell  and  convey 
its  plant  at  a  valuation  fixed  by  the  Court  upon  the  report  of  appraisers 
appointed  to  value  the  same.  Whether  the  Legislature  had  the  power  to 
do  this,  it  is  not  now  necessary  to  consider,  Perhaps  its  only  purpose  was 
to  provide  a  method  whereby  the  municipality  and  the  water  company 
might  amicably  effect  a  sale  and  purchase  of  the  company's  plant.  But  it 
is  not  material  in  the  determination  of  the  question  now  before  the  Court 
what  was  the  purpose  or  intent  of  the  Legislature  in  the  passng:e  of  this 
Act,  for  it  was  beyond  its  power  to  take  from  the  plaintiff  the  right  to 
acquire  the  defendant's  plant  under  the  Act  of  1874,  or  to  take  from  the 
defendant  the  right  to  have  the  amount  to  be  paid  therefor  determined  m 
the  manner  provided  in  said  Act'  Manheim  Borough  vs.  Manheim  Wat^r 
Company,  229  Pa.,  177,  If  the  defendant's  contention  were  sustained,  there 
would  be  no  law  in  existence  whereby  a  municipality,  at  the  expiration  of 
twenty  years  or  any  other  time,  could  acquEre  the  plant  of  a  water  com- 
pany without  its  consent.  If  it  be  conceded  that  the  .\ct  of  1907  is  a  valid 
piece  of  legislation,  there  is  no  reason  why  the  method  therein  provided, 
and  the  method  provided  in  the  Act  of  1874,  for  acquiring  the  plant  of  a  water 
Company  may  not  co- exist 

And  now,  September  8,  1913,  for  the  reasons  stated  in  the  foregoing 
opinion,  the  demurrer  is  sustained,  and  the  rule  heretofore  gr^inted  to  show 
cause  why  the  Court  should  not  certify  the  cause  to  the  law  side  of  the  . 
Court,  at  the  costs  of  the  plaintiff,  is  made  absolute,  and  the  cause  is  hereby 
so  certified.  The  pleadings  to  consist  of  the  plaintiff's  bill,  which  is  to 
jitand  as  a  petition  for  a  writ  of  mandamus,  with  leave  to  the  plaintiif 
to  file  within  ten  days  from  this  date,  any  amendments  thereto  deemed 
necessary;  the  defendant  to  file  within  twenty  days  from  this  date,  its  re- 
turn or  answer  to  said  petition,  as  amended,  as  to  a  writ  of  mandamus  issued 
in  the  alternative  form,  and  thereupon  issue  is  to  be  joined  thereon  as  di- 
rected in  the  Act  of  June  8,  1893,  P.  L.  345.  The  issues  of  fact  and  law 
thus  raised  to  be  heard  and  determined  according  to  law  and  the  plaintiffs 
right  to  a  peremptory  mandamus,  as  prayed  for,  thereby  ascertained. 

(RaymoDd  B.  Brown,  Brookvllle.  Pa.) 
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In  re  Powers  and  Dades  of  State  Fire  Marshal  and  Fees  of  As^EtantK 

Stale  Fire  Marshal Powers  and  duties Assistants Fees Act  of  June 

3rd,  1911. 

Undpr  the  Acl  of  June  Srd,  1911,  relating  to  a  Htate  (Ire  marahBl,  any  aealBtant 
not  recetvfns'  a.  salary  Irom  the  slate  for  the  performance  of  the  duties  Incident 
to  the  office.  \a  entitled  to  the  fees  provided  by  the  act  upon  the  performance  of 
the  dutlee  for  which  fees  are  payable.  Although  aaalstante.  who  are  not  regular 
Htate  appointees,  cannot  be  compelled  to  perform  their  duties;  other  Individuals 
may  be  appointed  as  aeslstants. 

The  act  Is  not  In  force  In  any  county  where  by  existing  law  the  position  and 
dutlea  of  a  Are  marshal  are  provided  for  and  as  auch  a  law  Is  In  force  for  Allo- 
Bheny  County  the  reports  of  Are  Iobb  cannot  be  required,  although  the  compensa- 
tion flied  by  the  act  Is  properly  payable  when  such  reports  are  made. 

The  state  Are  marshal  has  no  authority  for  the  making-  of  repairs  to  or  for 
the  demolition  of  dilapidated  buildings.  Such  buildings,  however.  In  certain  con- 
tingencies may  be  ordered  removed. 

Only  such  companies  as  are  enumerated  In  Class  A  of  the  Act  of  June  lat, 
1911,  relating  to  the  Incorporation  of  Are  and  marine  Insurance  companies,  are 
required  to  report  to  the  state  Are  marshal.  ■ 

October  22,  1913. 
Hon.  Joseph  L-  Baldwin, 

State  Fire  Marshal, 
Harrisbufg,  Pa. 
Sir: 

This  department  is  in  receipt  of  your  communications  of  July  8th,  Sep- 
tember 5th  and  September  Uth,  1913,  asking  to  be  advised: 

First.  Whether  the  fees  specified  in  Section  12  of  the  Act  of  June  3. 
1911,  P.  L.  6S8,  are  payable  to  all  assistants  of  the  State  Fire  Marshal,  render- 
ing services  under  said  act,  except  those  receiving  a  regular  salary  from 
the  sUte. 

Second.  What,  if  anything,  can  be  done  where  assistants  to  the  State 
Fire  Marshal,  other  than  regular  State  appointees  or  employees,  neglect  to 
perform  their  duties. 

Third.  Whether  chiefs  of  fire  departments,  burgesses  and  presidents 
or  chairmen  of  boards  of  supervisors  in  Allegheny  County,  reporting  fire*. 
are  entitled  to  the  compensation  specified  in  the  twelfth  section  of  said  act. 

Fourth.  Whether  you  have  authority  to  proceed  with  the  removal  or 
repair  of  dilapidated  buildings  reported  to  your  office,  and  upon  investiga- 
tion found  to  be  especially  liable  to  fire,  and  a  menace  to  other  property, 
and  to  pay  for  said  removals  or  repairs  out  of  the  contingent  fund  appro- 
priated to  your  department  in  the  General  Appropriation  Bill  of  July  16, 
1913,  P.  L.  — . 

Fifth.    Whether  marine  insurance  companies  doing  business  within  the 
Commonwealth  of  Pennsylvania  arc  subject  to  the  provisions  of  the  Act 
■  of  June  12th,  1913,  P.  L.  —  (No.  331),  requiring  insurance  companies  to 
report  fires,  and  the  amount  of  fire  losses  to  you,  etc. 

In  reply  to  your  first  inquiry  you  are  advised  that  under  the  Act  of 
June  3,  1911,  P.  L.  658,  establishing  the  office  of  Fire  Marshal,  etc.,  a  de- 
partmental force  consisting  of  yourself,  your  chief  assistant  fire  marshal, 
and  first  and  second  deputy  fire  marshals,  stenographers  and  such  other 
clerks  and  assistants  as  may  be  needed,  is  provided  for,  and  the  moneys 
necessary  to  pay  the  salaries  of  the  members  of  said  departmental  force 
are  specifically  appropriated  in  the  general  appropriation  bill. 

It  is  provided  in  said  Act  that  the  chief  of  the  fire  department  in  any 
county,  city,  borough,  township,  school  district  or  other  municipality  or 
incorporated  districts  where  such  fire  department  is  established,  or  where 
no  such  fire  department  exists,  then  the  burgess  of  any  horourrh  or  presi- 
dent or  chairman  of  the  board  of  supervisors  of  any  township  or  other 
municipality,    or   incorporated  district,    shall,   by  virtue   of  the   ortice  held 
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by  them,  be  assistants  to  you,  and  subject  to  the  duties  and  obligations 
imposed  by  the  Act,  and  subject  to  your  directions  in  the  execution  of  its 
provisions. 

The  chief  duties  imposed  by  the  Act  upon  these  assistants  to  you  .15 
State  Fire  Marshal  relate  to  the  reporting  of  fires,  and  the  making  of  nec- 
essary investigations.  These  assistants  are  not  paid  a  regular  salary  or 
compensation  as  arc  all  the  members  of  your  departmental  force,  but  by 
the  twelfth  section  of  the  Act  it  is  provided  that: 

"The  assistants  of  the  State  Fire  Marshall  not  receiving  a  salary  for  the 
performance  of  public  duties  shall  receive  upon  the  audit  of  the  Stale  Fire 
Marshal  fifty  cents  for  each  report  of  each  separate  (ire,  etc." 

In  the  opinion  of  this  department  these  fees  are  payable  to  any  assistant 
not  receiving  a  salary  frora  the  State  for  the  performance  of  public  duties. 

Replying  to  your  second  question,  you  are  advised  that  where  the  assist- 
ants herein  referred  to  neglect  to  perform  their  duties  you  have  no  authority 
to  compel  performance  by  them,  but  under  the  third  section  of  the  Act 
you  may  appoint  individual  (titizens  as  assistants,  who  shall  be  subject  to 
the  same  duties  and  obligations,  and  of  course  entitled  to  receive  the  same 
compensation,  as  assistants  who  are  such  by  virtue  of  other  offices  held  by 
them. 

With  reference  to  your  third  inquiry  you  are  advised  that  it  is  provided 
in  the  fourteenth  section  of  the  Act  in  question  that  said  Act  "shall  not 
be  construed  to  repeal  an  Act  of  the  general  assembly  entitled  'an  act  to 
provide  for  the  appointment  of  a  fire  marshal  for  Allegheny  cniinty,'  ap- 
proved, etc.  *  •  •  it  is  further  hereby  declared  to  be  the  :rue  intention 
and  meaning  of  this  act  that  the  same  shall  not  apply  or  be  operative  in 
any  city  or  county  of  this  commonwealth  where  under  existing  la\(s,  whether 
special  or  general,  the  position  and  duties  of  a  fire  marshal  irc  provided 
for." 

Allegheny  county,  and  any  other  city  or  county  where  under  existing 
laws  a  fife  marshal  is  provided  for,  are  exempt  from  the  operation  of  the 
Act,  and  chiefs  of  (ire  departments,  etc.,  in  such  exempt  portion^:  of  the 
State  are  not  required  to  make  reports  to  you.  One  of  the  purposes  of 
the  Act  is  the  securing  of  accurate  data  with  reference  to  fires  and  fire 
losses,  and  if  the  chiefs  of  the  fire  departments  in  the  above  described 
exempt  portions  of  the  State  see  fit  to  make,  for  their  territories,  the  reports 
required  from  other 'portions  of  the  State,  it  would  be  within  the  spirit  and 
scope  of  the  Act  to  pay  the  compensation  fixed  therein  for  such  reports. 

In  response  to  your  fourth  inquiry  you  are  advised  that  although  thii 
contingent  fund  appropriated  to  your  department  is,  according  to  the  gen- 
eral appropriation  bill,  appropriated  for  the  purposes,  inter  alia,  of  "the 
demolition  and  removal  of  old  and  dilapidated  buildings,  etc.,"  there  is  no 
anthority  in  said  Act  for  the  making  of  repairs  to,  or  the  demolition  of, 
dilapidated  buildings  by  you  and  your  deputies  and  assistants. 

By  the  fifth  section  you  and  your  deputies  and  assistants  are  authorized 
to  inspect  buildings  and  premises,  and  whenever  any  building  or  structure 
is  found  to  be  especially  liable  to  fire  for  want  of  repairs  thereto,  or  by 
reason  of  age  or  its  dilapidated  condition,  and  is  so  dangerous  ar,  to  en- 
danger other  property,  you  or  your  assistants  have  authority  to  order  the 
same  to  be  removed  or  repaired,  if  reasonably  practicable;  and  whenever 
combustibles  or  explosive  matters,  or  inflammable  conditions  are  found  in 
any  bntlding,  yon  and  your  assistants  are  authorized  to  order  the  same 
removed. 

When  any  such  order  is  made  by  one  of  your  assistants  a  method  of 
appeal  therefrom  to  you  is  provided,  and  a  method  of  appeal  from  your 
final  order  to  the  Court  of  Common  Pleas  of  the  proper  county  is  likewise 
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provided.  The  penalty,  however,  for  failure  to  comply  with  an  order  made 
under  said  section  is  liability  to  an  action  for  a  penalty  of  twenty-five 
($25.00)  dollars  for  each  day's  negrlect  of  the  order.  The  penalties  provided 
in  the  Act  are  to  be  recovered  as  debts  are  by  law  collected  in  any  courts 
having  jurisdiction  of  the  parties.  The  action  is  to  be  brought,  under  your 
direction,  in  the  name  of  the  Commonwealth,  and  by  the  Attorney  General 
or  any  district  attorney,  etc. 

Turning  now  to  your  fifth  inquiry,  namely,  whether  marine  insurance 
companies  doing  business  within  the  Commonwealth  of  Pennsylvania  arc 
subject  to  the  provisions  of  the  Act  of  June  12,  1913,  P.  L.  —  (Act  No.  351), 
requiring  insurance  companies  to  report  all  fires,  and  the  amount  of  fire 
losses  on  property  within  this  State,  you  are  advised  that  under  the  Act 
of  June  1st,  1911,  P.  L.  559,  entitled: 

"An  Act  to  provide  for  the  incorporation  o£  fire  and  marine  insurance 
companies;  and  for  the  regulation  of  home  and  foreign  hre  and  marine 
insurance  companies," 

the  incorporation  of  three  different  classes  of  insurance  companies  is  pro- 
vided for: 

(a)  Companies  for  the  purpose  of  making  insurances  on  dwelling 
houses,  stores,  and  all  kinds  of  buildings  and  household  furniture,  and  other 
property  against  loss  or  damage  hy  fire,  lightning,  etc.,  which  are  ordinarily 
and  popularly  referred  to  as  fire  insurance  companies. 

(b)  For  making  insurances  upon  vessels,  boats,  cargoes,  goods,  mer- 
chandise, freight  and  other  property  against  loss  or  damage  by  all  or  anv 
of  the  risks  of  lake,  river,  canal,  and  inland  navigation  and  transportation, 
etc,  ordinarily  known  as  inland  marine  insurance  companies,  and 

(c)  For  making  insurance  upon  vessels,  freight,  goods,  wares,  mer- 
chandise, specie,  bullion,  jewels,  profits,  commissions,  bank  notes,  bills  of 
exchange,  and  other  evidence  of  debt,  bottomry  and  respondentia  interests, 
and  every  insurance  appertaining  to  or  connected  with  marine  risks,  and 
risks  of  transportation  and  navigation,  commonly  known  as  ocean  marine 
insurance  companies. 

The  Act  of  June  12,  1913,  requiring  reports  of  fires  and  the  amount  of 
fire  losses  is  confined  in  its  operation  to  "every  corporation  or  association, 
whether  domestic  or  foreign,  incorporated  or  authorized  to  transact  the 
business  of  fire  Insurance  within  the  Commonwealth  of  Pennsylvania." 

You  are  accordingly  advised  that  only  such  companies  as  are  included 
in  the  first  class  (a)  of  insurance  companies  above  mentioned  are  required 
to  make  reports  to  you  under  said  Act. 


Very  truly  yours, 


J.   E.  B.  CUNNINGHAM, 
First  Deputy  Attorney  General. 
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Barton  vs.  Thaw. 
Rule  againsl  ferfetuities Fcrpeiual  option  to  pur-chase  real  estate. 

In  a.  deed  for  the  ooal  underlying  certain  tracts  of  land  there  was  the  follow* 
Inc  ol&UBe:  "And  In  oaM  th«  sakl  partlea  of  the  Reciind  part,  their  hclra  or  ae- 
Eicntk  HtMuId  at  aajT  future  time  wh«.tHoever  dcaire  to  purchaae  any  ot  aald  land 
In  lee  slinple,  then  the  saitd  partlea  ai  the  first  part,  for  thernselvea,  their  helrv 
or  asBlKna.  herehy  covenant  and  agree  to  sell  and  convey  the  same  to  the  aald 
parties  of  the  seoond  part,  their  heira  or  assigns,  at  a  price  not  GXceedinK  one 
hunted  dollam  per  acre."  iJeld,  that  aald  option  or  right  to  purchase,  beloE 
without  limit  of  time  within  which  its  terms  should  be  accepted  an^  the  riKhts 
attempted  to  be  xl^ao  thereby  should  be  exercised,  was  null  and  void  as  aKsinst 
the  land,  being  In  ylolatlon  of  the  rule  against  perpetuities,  end  had  been  so  from 
!h«  time  of  its  exeCQtIon. 

The  rule  against  perpetuities  Is  not  a  rule  of  construction,  but  a  peremptory 
commaDd  of  law.  It  is  not.  like  a  rule  of  cons  I  ruction,  a  test,  more  d>'  toes  arti- 
ficial, to  determine  intentioe.  Its  object  Is  to  defeat  IntentlDD.  Therefore  every 
provlBlon  of  aadi  an  optica  or  right  to  purohase  is  to  be  construed  aa  If  the  rule 
"1  not  exist,  and  then  to  the  provision  so  construed  the  rule  Is   to  be  appUed 


In  order  that  such  an  option  may  have  a  blndlnit  effect  upon  the  land,  having 
bepn  made  without  reference  to  lives  In  being,  an  acceptance  of  It  must  be  required 
by  ItB  terms  within  a  period  of  twenty-one  years  from  the  date  of  Its  creation, 
otherwise  H  Is  void  ab  Initio. 

Such  an  option  or  licht  to  purchase  constitutes  a  cloud  upon  tltlt  that  will 
be  removed  by  c&ncallatlon. 

Bill  to  remove  cloud  from  title.    In  Equity,  No.  673.    C.  P.  Fayetts  County. 

W.  Russell  Carr,  of  Carr  &  Carr,  for  plaintifls, 

R.  W.  Playford  and  Dalstil,  Fisktr  &  Hawkins,  for  defendants. 

Van  Sweawnoem.  J..  July  22,  1913.— This  is  a  bill  in  equity  to  remove 
a  cloud  from  title.  The  land  in  question  is  subject  to  an  outstanding  optioii 
to  purchase,  which,  it  is  alleged,  is  of  no  binding  effect  on  the  knd,  being 
in  violation  of  the  rule  against  perpetuities.  We  are  asked  to  adjudge  and 
decree  that  this  option  or  right  to  purchase  is  null  and  void,  .and  to  direct 
a  cancellation  thereof,  and  to  have  a  memorandum  of  the  decree  entered 
upon  the  margin  of  the  record  of  the  deeds  wherein  said  optior  is  con- 
tained. The  case  has  been  submitted  for  the  decision  of  the  ccurt  upon 
bill  and  answer.    From  the  pleadings  we  find  the  facts  to  be  as  follows: 

1.  The  plaintiffs,  William  Barton,  Priscitla  King  and  Harri-;t  Coffman, 
are  the  children  and  heirs  at  law  of  Joseph  Barton,  who  died  intestate  in 
South  Union  Township,  Fayette  County,  on  October  7,  1910.  The  defend- 
ants, Benjamin  Thaw,  Thomas  Chalmers  Darsie  and  William  Clyde  Wil- 
kins,  are  the  trustees  of  a  certain  "Coke  Trust"  under  the  last  will  and 
testament  of  William  Thaw,  late  of  Pittsburgh,  Allegheny  County,  who 
died  on  August  17,  1889. 

2.  On  May  4,  1881,  Joseph  Barton,  being  then  (he  owner  of  three  certain 
tracts  of  land  ia  South  Union  Township,  Fayette  County,  aggregating  about 
140  acres,  conveyed  all  the  coal,  and  all  the  minerals  under  the  coal,  within 
and  nnderlying  said  land,  with  mining  rights  and  privileges,  except  three 
acres  under  the  buildings,  to  Jasper  M.  Thompson  and  John  K.  Ewing, 
the  deed  for  which  contained  the  following  additional  clause :  "And  in  case 
the  said  partiea  of  the  second  part,  their  heirs  or  assigns,  should  at  any 
future  time  whatsoever  desire  to  purchase  any  of  said  land  in  fee  simple, 
then  (he  said  parties  of  the  first  part,  for  themselves,  their  heirs  or  assigns, 
hereby  covenant  and  agree  to  sell  and  convey  the  same  to  the  said  parties 
of  the  second  ]>«Tt,  their  hoirs  or  assigns,  at  a  price  not  exceeding  one 
hundred  dollars  per  acre," 

3.  On  June  4,  1881,  Jaipor  M.  Thompson  and  John  K.  Ewing  conveytd 
raid  coal  and  minerals,  and  mining  rights  and  privileges,  to  William  Thaw, 
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his.^heirs  or  .assigns,  "with  the.  right  at  *ny  future  time .  whatsoever  to, 
purchase  in  fee  simple. any  of  said  Jand  at  a  price  not  exceedtug  one  hun:^ 
dred  dollars  per  acre." 

4.  By  deed  of  release  dated  September  7,  18B7,  reciting  the  deed  from 
Joseph  Barton  to  Jasper  M.  Thompson  and  John  K.  Ewing,  and  the  deed 
from  Jasper  M.  Thompson  and  John  K.  Ewing  to  William  Thaw,  the  said 
William  Thaw,  at  the  request  of  the  said  Joseph  Barton,  and  for  a  valuable 
consideration  paid  by  him,  remised,  released  and  quit-claimed  unto  the  said 
Joseph  Barton,  his  heirs  and  assigns,  the  said  right  to  purchase,  in  so  far 
as  it  related  to  thirty  acres  of  said  land  described  in  said  deed  of  release, 
which  was  accepted  by  the  said  Joseph  Barton  for  the  purpose  of  enabling 
him  to  make  sale  of  said  thirty  acres  freed  and  discharged  of  said  right  to 
purchase,  and  which  he  afterwards  conveyed  to  William  D.  Johnson,  by  deed 
dated  March  13,  1888. 

5.  Upon  the  death  of  Joseph  Barton,  the  said  land,  subject  to  the  con- 
veyances mentioned,  descended  under  the  intestate  laws  to  the  plaintiffs 
who  now  are  the  owners  thereof  in  possession. 

6.  At  the  time  of  his  death  William  Thaw  was  seized  of  this  and  other 
large  areas  of  coal  in  the  Connellsville  coking  cob!  field  or  bas^n,  ii,  Fayette 
and  Westmoreland  Counties,  and  in  and  by  his  last  will  and  testament, 
dated  July  S,  1889,  he  devised  the  same  to  trustees,  for  the  uses  and  pur- 
poses in  said  will  set  forth,  which  he  designated  as  the  "Coke  Trust,"  The 
will  contained  also  the  following  provision:  "And  in  case  at  the  time  of 
my  death  I  shall  hold  options  to  purchase  any  such  coal  or  coal'  lands,  or 
shall  have  the  right  under  previous  conveyances  or  agreements  to  purchase 
coal  or  land  or  estates  or  interests  connected  with  or  pertaining  thereto 
which  have  not  been  purchased  or  conveyed,  and  in  the  judgment  of  the 
trustees  hereinafter  mentioned  it  would  be  for  the  benefit  and  advantage  of 
my  estate  to  purchase  the  same,  or  any  part  thereof,  under  said  options, 
conveyances  or  agreements,  1  hereby  authorize  and  empower  the  said  trustees 
to  purchase  the  same,  or  any  part  thereof,  upon  the  best  terms  prBcticable." 

7.  The  "Coke  Trust"  created  by  the  Thaw  will  was  to  continue  for 
a  long  period  of  years,  among  the  clauses  of  the  will  pertaining  thereto 
being  the  following;  "It  is  my  will  that  the  leases  and  contracts  for  the 
mining  or  the  mining  and  coking  of  said  coal  shall  be  made  pursuant  to 
a  general  plan  whereby  the  entire  coal  property  shall  be  made  lo  yield  the 
best  revenues  in  the  end  from  a  gradual  disposition  of  the  whole  upon 
rents,  royalties  or  fixed  prices  for  a  ton,  bushel  or  other  unit  of  measure- 
ment of  the  coal  or  coke;  and  as  this  involves  the  gradual  exhaustion  of 
the  property,  I  counsel  care  and  the  avoidance  of  any  hasty  efforts  of  en- 
gagements for  the  rapid  mining  of  the  coal,  my  belief  being  that  it  will  com- 
mand higher  rent,  royalty  or  price  twenty  years  hence  than  now;  and  I 
further  counsel  said  trustees  to  exercise  great  care  in  the  ma.iagement  of 
the  trust  to  see  that  the  leases  or  contracts  made  do  not  permit  the  early 
mining  of  the  readily  accessible  coal  to  the  exclusion  of  that  which  lies 
more  remote  from  available  points  for  mine  openings.  I  direct  that  the 
most  exact  maps  and  plans  tor  the  entire  trust  property  in  fuli  detail  be 
maintained  in  such  form  as  will  clearly  and  graphically  show  the  coal  as 
changed  by  the  mining  from  year  to  year,  and  that  competent  and  trust- 
worthy employees  of  the  trustees  shall  maintain  a  vigilant  supervision  of 
the  work  and  mining  of  the  coal  held  in  said  trust.  It  is  my  will  that  none 
of  said  coal  shall  be  sold  in  bulk,  that  is,  otherwise  than  by  leases  or  con- 
tracts, as  hereinbefore  mentioned  for  the  mining  thereof  at  a  fixed  price 
per  ton,  bushel  or  other  unit  of  measurement,  before  the  first  day  of  Jan- 
uary, A.  D.  1900,  nor  thereafter,  unless  it  be  found  clearly  tor  the  best 
interests  of  the  trust  that  certain  portions  of  the  coal  should  be  disposed 
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of  by  sale  in  bulkin^tead  ot  oa  lea9«  as  afofesaid.  It  is  my  will  that  the 
coke  trust  hereby  created  shall  conttriUe  dnrirlK  the  tiataral  liv«  oi  all  my 
children,  grandchildren  and  great-grandchildren,  if  any,  who  shall  be  living 
at  the  date  of  my  death,  and  of  the  survivors  or  survivor  of  all  ■said  children, 
grandchildren  and  great-grandchildren,  and  fnr  and  during  the  further  period  6f 
twenty-one  years  ncKt  ensuing  after  the  death  of  iht  survivor  of  all  said  children, 
grandch-ldren  and  great-grandchildren,  unless  said  coal  shall  have  been  sooner 
exhausted." 

8.  The  said  option  or  right  to  purchase,  contained  in  the  deed  from 
Joseph  Barton  to  Jasper  M.  Thompson  and  John  K.  Ewing,  and  in  the' 
deed  from  the  latter  to  William  Thaw,  never  has  been  exerciaad,  either  by 
William  Thaw,  in  his  lifetime,  or  by  his  trustees,  since  his  death. 

It  is  conceded  -by  counsel  that  the  case  presents  for  the  first  time  to 
the  Courts  of  Pennsylvania  the  question  whether  an  option  or  right  to  pur- 
chase land,  unlimited  in  point  of  time,  violates  the  rule  against  [  rrp  etui  ties, 
and  therefore  is  void  and  inoperative  as  against  the  land.  As  commonly 
understood,  althougli  not  technically  enact,  a  perpetuity  is  someth'ng  which 
may  last  forever,  and  the  rule  against  perpetuities  is  a  rule  that  prevents 
certain  existing  conditions  from  continuing  for  an  indefinite  period.  The 
!egal  significance  thereof  will  appear  more  fully  as  we  proceed.  The  rule 
it.  aimed  at  the  suspension  of  alienation  of  property,  compelling  Evch  a  lim- 
itation of  future  interests  as  will  require  them  to  vest,  if.  at  all,  within,  a 
certain  time.  The  rule  promotes  alienability  by  destroying  futiu-  interests. 
Alienability  is  its  object,  the  destruction  of  future  interests  is  the  means  of 
obtaining  that  object.  Public  policy  is  against  the  tying  up  at  property, 
and  it  uses  the  rule  against  perpetuities  as  a  knife  to  cut  out  the  limitations, 
which,  if  they  were  allowed  to  take  effect,  would  produce  the  coraequences 
which  are  to  be  avoided.  The  rule  against  perpetuities  first  took  form  in 
England  in  the  discussion  of  cases  arising  on  executory  devises  of  chattels 
real,  and  first  was  suggested  at  bar  in  1616,  although  the  word  "perpetuity" 
had  appeared  in  the  English  reports  as  early  as  1S9S.  At  first  the  validity 
of  contingent  interests  depended  on  the  nature  of  the  contingtncy  upon 
which  they  were  limited  to  take  effect,  and  no  question  as  to  the  remote- 
ness of  a  limitation  of  a  freehold  estate  arose  until  1664.  Lord  Chancellor 
Nottingham,  in  1681,  in  the  Duke  of  Norfolk's  case,  3  Ch.  Cas.,  1,  estab- 
lished the  points  (1)  that  th-e  validity  or  invalidity  of  the  future  interest 
depended  on  its  remoteness,  and  not  on  the  nature  of  the  contingency,  and 
(2)  that  the  contingency  was  required  to  occur  within  a  life  or  lives  in 
being.  Subsequently  the  limits  within  which  the  contirigency  must  occur 
were  extended  (1)  to  cover  the  time  necessary  for  the  birth  of  a  posthumous 
child,  where  gestation  actually  occurs,  as  every  life  is  to  be  considered  as 
beginning  at  the  time  of  conception,  then  (2)  twenty-one  years  were  added 
to  provide  for  the  minority  of  children  in  esse  at  the  expiration  of  the  life 
estate.  I^ter  the  consideration  of  minority  was  lost  sight  of.  and  the 
period  of  twenty-one  years  was  allowed  in  gross,  without  reference  to  an 
existing  minority.  The  rule  was  developed  entirely  at  commf^n  law.  It 
was  brought  to  Ajnerica  as  part  of  tlie  common  law  of  England,  and  is 
imbedded  in  the  common  law  of  Pennsylvania.  Foulke  on  Rule  against 
Perpetuities,  Chap.  IS:  Ownership  of  property  does  not  carry  with  it  the 
right  to  dispose  of  that  property  to  any  person  and  upon  any  contingency 
that  the  owner  may  desire  to  name.  The  law,  for  reasons  of  public  policy, 
still  imposes  some  restraints  upon  the  right  to  dispose  of  property.  The 
rule  against  perpetuities  is  by  far  the  most  important  restraint  which  the 
law  places  upon  the  right  to  create  future  interests.  It  is  fundamental  that 
the  rule  deals  only  with  future  estates.  No  present  interest,  whether  alien- 
able or  not,  is  objectionable  under  the  rule  against  pet-petuitfen,   although' 
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restraints  upon  the  alienation  ot  present  interests  may  he  prohibited  by 
otber  rules  of  law.  30  Cyc,  1466.  The  remoteness  against  wh:ch  the  rule 
is  directed  is  remoteness  in  the  commencement  or  first  taking  effect  of  lim- 
itations, and  not  in  the  cesser  or  determination  of  them.  Lewis  on  Perpetui- 
ties, 144;  Bender  vs.  Bender,  225  Pa.,  434. 

In  recent  years  some  features  of  the  rule  against  perpetuities  have 
been  regulated  by  .statute,  but  in  no  manner  affecting  this  case.  "Apart 
from  statutory  changes  the  rule  is  that  no  future  interest  in  property  shall 
he  created  which  must  not  necessarily  vest  within  twenty-one  years,  ex- 
clusive of  periods  of  gestation,  after  lives  in  being.  The  evolution  of  the 
rule  was  probably  due  primarily  to  the  desire  of  the  courts  to  prevent  prop- 
erty from  being  inalienable.  If  future  interests  in  property  may  be  created 
in  favor  of  persons  not  in  being,  a  title  to  the  property  cannot  be  made; 
it  is  taken  out  of  commerce:  the  rule  therefore  restrains,  within  limits,  the 
creation  of  such  interests."  30  Cyc,  1467.  "It  is  not  enough  that  the  future 
interest  may,  or  even  that  it  will  in  all  probability,  vest  within  the  limits. 
It  must  necessarily  so  vest."  30  Cyc,  1483.  "It  was  the  indestiuctihUity, 
not  only  of  springing  and  shifting  uses,  and  of  executory  devisea.  but  also 
of  future  trusts,  which  forced  upon  the  judges  the  rule  against  perpetuities, 
in  order  to  set  bounds  to  the  remoteness  of  not  only  legal  but  equitable 
litn Stations;  and  it  acts  upon  perpetuities  wherever  they  appear,  except  in 
conveyances  in  mortmain,  or  to  charitable  uses.  A  perfect  definition  of 
a  perpetuity  has  not  been  given,  and  the  nearest  approach  to  it  is  found  in 
Lewis  on  Perpetuities,  ch.  12,  where  it  is  said  to  be  a  future  limitation, 
wliether  executory  or  by  way  of  remainder,  and  of  real  or  personal  prop- 
erty, which  is  not  to  vest  till  after  the  expiration  of,  or  which  will  not 
necessarily  vest  within,  the  period  prescribed  by  law  for  the  creation  of 
future  estates,  and  which  fs  not  destructible  by  the  person  for  the  time 
being  entitled  to  the  property  subject  to  the  future  limitation,  except  with 
the  concurrence  of  the  person  interested  in  the  contingent  event."  Hillyard 
vs.  Miller.  10  Pa.,  326;  Mifflin's  Appeal,  121  Pa..  205.  "A  perpetuity  may 
be  defined  to  be  a  future  limitation,  restraining  the  owner  of  the  estate 
from  aliening  lite  fee  simple  of  the  property  discharged  of  such  future  use 
or  estate  before  the  event  is  determined  or  the  period  is  arrived  when  such 
future  use  or  estate  is  to  arise."  1  Sanders  on  Uses  and  Trusts,  196.  "Per- 
petuities are  grants  of  property  wherein  the  vesting  of  an  estate  or  interest 
is  unlawfully  postponed;  and  they  are  called  perpetuities  not  because  the 
grant,  as  written,  would  actually  make  them  perpetual,  but  because  they 
transgress  the  limits  which  the  law  has  set  in  restraint  of  grants  that  tend 
to  a  perpetual  suspense  ot  the  title,  or  of  its  vesting.  The  law  allows  the 
-zesting  of  an  estate  or  interest,  or  the  power  of  alienation,  to  be  postponed 
tor  the  period  of  lives  in  being,  and  twenty-one  years  and  nine  months 
thereafter;  and  all  restraints  upon  the  vesting  that  may  suspend  it  beyond 
tliat  period  are  treated  as  perpetual  restraints,  and  therefore  as  void,  and 
consequently  the  estates  or  interests  dependent  upon  them  are  void,  and 
nothing  is  denounced  by  the  law  as  a  perpetuity  that  does  not  transgress 
this  rule."  Philadelphia  vs.  Girard,  45  Pa.,  9;  Johnston's  Estates,  I8S  Pa., 
179;  Gerber'a  Estate,  196  Pa.,  366.  "Every  executory  estate  which  might. 
in  any  event,  transgress  this  limit,  will  from  its  commencement  be  abso- 
lutely void.  When  a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 
the  prescribed  limit,  it  is  at  once  and  altogether  void,  both  at  lew  and  in 
equity."  Williams  on  Real  Property  (6th  Am.  ed.).  319.  "A  limitation 
wWch  transgresses  the  rule  igainst  perpetuities  is  void  aUogeih'ir,  differing 
tfi  ihia  respect  from  a  provision  for  aocumulation  contrary  to  the  statute, 
which  is  void  only  for  the  excess."  Leisenrinu's  Estate,  237  Pa..  60.  "Such 
intnre  vstatea  are  vojif  in  their  creation."     CogKins'  Appeal.  IZ^  Pa„   lOl 
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"The  rule  against  perpetuities  is  not  a  rule  of  construction,  but  a  peremptory 
command  of  law.  It  is  not,  like  a  rule  of  construction,  3  test,  more  or  less 
artificial,  to  determine  intention.  Its  object  is  to  defeat  intention  There- 
fore every  provision  in  a  will  or  settlement  is  to  be  construe!  as  it  the 
rule  did  not  exist,  and  then  to  the  provision  so  construed  the  iu!c  is  to  be 
remorselessly  applied,"  Gray  on  Rule  against  Perpetuities  (2nd  ed,),  sec. 
629;  Gerber's  Estate,  196  Pa.,  366;  Bender  vs.  Bender,  225  Pa.,  434.  "We 
must  be  careful  not  to  strain  the  law  so  as  to  avoid  this  rule.  It  is  founded 
npon  a  sound  principle  of  public  policy  and  should  be  rig-idly  enforced." 
Coggins'  Appeal,  124  Pa.,  !0..  "Every  executory  limitation  is  lot  remote, 
and  is  therefore  void  under  the  rule,  .unless,  at  the  date  when  the  instrufnent 
creating  it  g-oes  into  effect,  it  is  apparent  that  the  future  estJle  thereby 
created  must  necessarily  vest  within  the  limits  prescribed  by  the  rule.  The 
mere  fact  that  the  estate  may  possibly  vest  withm  the  period,  o"  even  that 
it  will  in  all  probability  do  so,  la  not  sufficient;  in  fact  the  stig-htest  pos- 
sibility that  the  period  preceding  the  vesting  of  the  estate  wi'l  continue 
beyond  the  limit  prescribed  by  the  rule  is  sufficient  to  invalidate  the  lim- 
itation."   16  Pepper  &  Lewis'  Dig.  Decis.  c.  27020. 

"When  lives  cannot  be  taken  as  a  measure,  the  perpetuity  period  is 
twenty-one  years."  Goodwin  on  Real  Property,  280.  "The  period  of  twenty- 
nne  years  may  be  taken  in  gross,  that  is,  limited  simply  as  a  space  of  time, 
tvithont  reference  to  any  minority,  and  without  being  preceded  by  a  life  or 
lives  in  being."  Foulke  on  Rule  against  Perpetuities,  sec.  340.  "V.  an  abso- 
lute term  is  taken,  and  no  anterior  term  tor  a  life  in  .being  is  itferred  to, 
Such  absolute  term  cannot  be  longer  than  tweuty-one  years,"  Perry  on 
Trusts,  349.  "As  to  the  time  within  which  an  executory  estate  or  interest 
must  arise,  it  is  evident  that  some  time  limit  must  be  fixed,  for  if  an  un- 
limited time  were  allowed  for  Ae  creation  of  these  future  and  indestructible 
estates  the  alipnalion  of  lands  mieht  bf  henceforward  fnrpv°-  ir-vjrt"''  hy 
<he  innumerable  future  estates  which  the  caprice  or  vanity  of  some  owners 
would  prompt  them  to  create.  A  limit  has.  therefore,  been  C\r.ed  on  the 
creation  of  executory  interests,  and  every  executory  interest  which  might, 
under  any  circumstances,  transgress  this  limit  is  void  altogether.  If  no 
lives  are  fixed  on  then  the  term  of  twenty-one  vars  onlv  is  T-llow-d."  Wil- 
liams on  Heal  Property  (6th  Am.  ed.),  317.  "The  rule  is  that  where  the 
testator  fails  to  avail  himself  of  lives  in  being,  and  adopts  a  term  of  years, 
without  reference  to  any  life  in  being,  the  term  cannot  extend  beyond 
twenty-one  years  from  his  death."  Johnston's  Estate,  185  Pa.,  179.  The 
fluestlcm  was  settled  in  the  House  of  Lords,  in  England,  in  Cadell  vs  Palmer, 
7  Bligh  N.  S..  a)2. 

With  these  principles  which  support  the  rule  against  perpetuities  before 
ns,  what  shall  we  say  of  the  covenant  in  the  Barton  deed?  We  are  of 
opinion  diat  it  never  can  ^e  enforced.  Counsel  for  the  defend&nts  urge 
that  the  price  paid  Barton  was  adequate,  that  he  was  not  defrauded  into 
making  a  bad  bargain,  that  the  coal  could  have  been  bought  for  less  money 
had  it  not  been  desired  to  insure  to  the  owner  thereof  ample  and  suitable 
ttarface  whereon  to  operate,  that  when  Barton  sold  the  coal  he  must  have 
foreseen  that  the  surface  might  be  required  for  operating  purposes,  that 
the  coal  without  the  surface  right  was  not  of  as  much  value  as  it  was  with 
it,  that  Barton  must  have  foreseen  the  possibility  of  a  long  delay  in  the 
mining  of  the  coal  and  that  his  land  in  his  own  hands  and  in  'he  hands  of 
his  heirs  or  assigns  would  be  .suhiect  to  this  right  until  <uch  time  as  the 
owner  of  the  coal  found  it  suited  his  best  convenience  to  begin  mining  opera- 
tions, and  that  Barton  demanded  and  received  such  a  price  as  wauld  recom- 
pense him  and  his  heirs  for  any  lost  appreciation  in  the  value  of  the  surface. 
But  all  that  can  make  no  difference.     As  already  seen,  the  rule  against  per- 
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-'~'I'etuities'U"a4:lt  t  rule  of  cottitructoin,-' but-  ^  peremptb^ycoramnnd  of  law. 

■  it  iSnot,  like  a  rule  of  construction,  a  test,  more  or  trfss'artifiaai,  tb  it- 
lermine  intention.  Its  object  is  to  dfete at  intention.  Therefore  every  pro- 
vision of  a  contract  of  this  kind  first  is  to  be  construed  as  if  the  rule  did 
not  exist,  and  then  to  the  provision  so  construed  the  rule  is  to  be  applied 
remorselessly.  Nor  can  the  fact  that  Barton  requested  and  received  from 
Thaw  a  deed  releasing  this  option  or  right  to  Durchase  from  thirty  acres 
of  this  land,  a;  noted  in  our  fourth  finding  of  fact,  in  any  way  affect  the 
case,  as  suggested  by  the  defendants  in  their  answer.  Nothing  in  that  trans- 
action was  operative  upon  the  legality  of  this  covenant. 

It  is  contended  by  counsel  for  the  defendants  that  the  right  to  purchase 
now  under  consideration  constituted  a  vested  interest  in  the  land  at  the 
time  of  the  execution  of  the  Barton  deed,  which  would  take  the  case  out 
of  the  rule  against  perpetuities.  The  covenant  in  form  is  an  option,  but 
without  limit  as  to  time  of  acceptance.  "An  option  is  a  unilateral  agree- 
ment, binding  upon  the  optionor  from  the  date  of  its  execution,  but  does 
not  become  a  contract  inter  partes  in  the  sense  of  an  absolute  contract  to 
convey  on  the  one  side  and  to  purchase  on  the  other  until  exercised  by 
the  optionee."  Barnes  vs.  Res.,  219  Pa.,  279.  "An  option  is  not  a  sale. 
It  is  a  right  of  election  in  the  party  taking  the  same  to  exercise  a  privilege, 
and  only  when  that  privilege  has  been  exercised  by  acceptance  in  the  manner 
specified  in  the  agreement  does  it  become  an  absolute  contract,  binding 
upon  both  parties.  It  is  simply  a  contract  hy  which  the  owner  of  property 
agrees  with  another  person  that  he  shall  have  the  right  to  buy  his  property 
at  a  fived  price  within  a  certain  time.  By  such  an  agreement  he  does  not  sell 
liis  land,  nor  d'oes  he  at  that  time  enter  into  an  absolute  contract  to  sell 
and  convey,  but  he  does  agree  to  sell  something,  that  is,  the  right  or  privi- 
lege to  buy  at  the  election  or  option  of  the  party  with  whom  the  agreement 
is  made.  The  optionee  under  such  an  agreement  takes,  not  lands,  nor  even 
an  absolute  agreement  that  he  shall  have  lands  conveyed  to  him,  but  he 
does  get  something  conveyed  to  him,  that  is,  the  right  to  call  ifor  a  con- 
veyance of  the  land  if  he  elects  to  purchase  in  the  manner  specified.  The 
owner  parts  with  his  right  to  sell  his  lands,  except  to  the  second  party,  for 
a  limited  period.  It  is  an  unilateral  agreement  containing  the  terms  and 
conditions  upon  which  the  optionor  agrees  to  sell  and  convey  his  land  not 
yet  ripened  into  an  absolute  contract  to  sell  and  convey  on  one  side  and 
tc  purchase  and  pay  on  the  other."  Barnes  vs.  Rea  (No.  2),  ?19  Pa„  287. 
Except  for  the  absence  of  a  limit  as  to  time  of  acceptance,  the  option  to 
purchase  this  land  constituted  a  substantial  interest  in  the  land  which  could 
be  conveyed.  Kerr  vs.  Day.  14  Pa.,  112r  Peoples  Street  Railwav  Company 
vs.  Spencer,  1S6  Pa..  85;  Strasser  vs.  Steck.  216  Pa..  577.  Otherwise  it 
would  have  been  a  mere  personal  contract.  But  it  did  not  constitute  such 
a  vested  interest  in  the  land  as  can  escape  the  rule  against  perpetuities.  To 
vest  means  to  give  an  immediate  fixed  right  of  present  or  future  enjoyment. 
Anderson's  Dictionery  of  Law,  1087.  An  estate  is  vested  in  interest  when 
there  is  a  or,es'-nt  fixed  Hcrht  nf  future  cninvment.  2  B,ouvier's  Law  Dic- 
tionary (Rawle's  ed.),  1193.  It  is  vested  when  there  is  an  immediate  right 
of  present  enjoyment  or  a  present  fixed  right  of  future  enjoyment.  40  Cyc, 
198,  note  93.  Vested  means  accrued,  fixed,  settled,  absolute,  having  the 
character  or  giving  the  rights  of  absolute  ownership,  not  contirgent,  not 
subject  to  be  defeated  by  a  condition  precedent.  Black's  Law  Dictionary 
('2nd  ed.),  1204.  An  estate  vests  in  a  person  who  is  given  a  present  and 
immediate  interest,  as  distinguished  from  an  interest  whose  existence  de- 
rends  on  a  contingency.  To  vest  is  to  give  a  legal  or  equitable  seisin.  Mc- 
Clellan's  Estate,  22!  Pa.,  261.  "An  estate  is  said  to  be  vested  in  interest 
when  there  is  a  present  fixed  right  in  some  one  of  future  enjoyment  oif  it. 
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It  is  not  vested,  but  coiitinseqt,  wken  either  the  person  who  is  to  enjoy 
it,  or  the  event  upon  whloh  the  estate  is  lo'  arise  is  uncertain."  Johnston's 
Estate.  185  Pa.,  179.  In  the  present  case-there  is  no  present  fixed  right  of 
future  enjoyment  of  any  of  this  land  in  anybody,  under  the  option.  A  privi- 
lege to  acquire  such  right  was  given  by  the  Barton  tfecd,  but  no  such  right 
was  conveyed  thereby.  The  event  upon  which  the  estate  is  to  arise,  to 
wit,  the  acceptance  of  the  option  to  purchase,  is  uncertain,  being  uncon- 
fined  as  to  limit  of  time.  The  interest  created  by  this  option,  therefore,  is 
not  vested,  but  contingent,  and  is  within  the  rule  against  perpetuities.  In 
that  respect  this  case  differs  from  one  where  the  owner  of  land  conveys 
the  coal  thereunder,  with  general  mining  riglits  and  the  right  to  use  surface 
for  mining  purposes,  as  in  Dewey  vs.  Great  L,akes  Coal  Company,  236  Pa., 
496,  cited  by  counsel  for  the  defendants,  .  In  a  case  hke  that  the  rights  arc 
conveyed  by  the  deed  and  vest  immediately.  There  a  present  fixed  ri.aht  of  future 
enjoyment  is  conveyed,  although  the  right  of  enjoyment  may  not  be  exercised 
immediately. 

Counsel  for  the  defendants  contend,  finally,  that  if  any  restriction  as  to 
time  is  to  be  placed  on  this  option  to  purchase,  it  should  be  only  that  the 
right  must  be  exercised  "within  a  reasonable  time,"  and  they  urge  that 
such  "reasonable  time"  in  this  case  ought  to  be  at  least  coincident  with  the 
life  of  the  "Coke  Trust"  under  the  Thaw  will,  as  noted  in  our  seventh  find- 
ing of  fact,  which  has  not  yet  come  to  an  end.  But  the  option  was  intended 
to  he  unlimited  aS  to  time.  To  undertake  to  I'mit  its  continunnce  lo  "a 
reasonable  time"  would  be  exactly  contrary  to  the  intention  of  the  parties, 
and  cannot  be  done,  as  will  be  seen  by  authorities  hereinafter  cited.  Be- 
sides, that  would  be  to  treat  the  rule  against  perpetuities  as  a  rule  of  con- 
struction, instead  of  as  a  peremptory  command  of  law,  which,  as  already 
seen,  we  cannot  do.  It  may  not  be  out  of  place  just  here  to  noie  how  care- 
fully the  clause  in  the  Thaw  will  limiting  the  life  of  the  "Coke  Trust"  was 
•Irawn  to  avoid  the  rule  against  perpetuities,  when  the  testator  said:  "It 
is  my  will  that  the  coke  trust  hereby  created  shall  continue  du-inij  the  natural 
lives  of  all  my  children,  grandchildren  and  great-grandchildren,, if  any,  who 
shall  be  living  at  the  date  of  my  death,  and  of  the  survivors  or  aurvwj-  of 
all  said  children,  grandchildren  and  great-grandchildren,  and  for  and  durn^ 
the  further  period  of  twenty-one  years  next  ensuing  after  the  do.ith  of  the 
survivor  of  all  said  children,  grandchildren  ^nd  (treat-grandchildren,  unless 
said  coal  shall  have  been  sooner  exhausted,"  It  was  said  by  Mr.  Justice 
Faxson  in  Smith's  Appeal,  88  Pa.,  492:  "It  matters  not  how  n:any  lives 
there  may  be  so  that  the  candles  are  all  burning  at  the  same  time,  for  th^ 
life  of  the  longest  liver  is  but  a  single  life." 

While  the  exact  question  before  us  is  a  new  one  in  Pennsylvania,  we 
are  not  entirely  without  authority  in  other  jurisdictions.  In  England  it 
was  held  originally  by  Mr.  Justice  Fry,  in  the  Court  of  Chancery,  in  Birming- 
ham Canal  Company  vs.  Cartwright,  L.  R.  II,  Ch.  D.,  421  (1879),  that  a 
covenant  to  give  a  certain  person,  his  heirs  or  assigns,  the  refusal  of  pur- 
chasing certain  mines,  upon  terms  and  conditions  mentioned,  at  the  hap- 
pening of  an  event  specified,  but  unlimited  as  to  the  time  within  whi;h 
that  event  should  occur,  was  not  obnoxious  to  the  rule  against  perpetuities, 
because  "the  total  interest  in  the  land,  so  to  speak,  is  divided  between  the 
covenantor  and  the  covenantee,  and  they  can  together  at  any  lime  alienate 
the  land  absolutely."  But  that  decision  was  expressly  overruled  by  the 
Conrt  of  Appeals  in  the  later  case  of  London  &  South  Western  Railway 
Company  vs.  Gomm,  L.  R.  20,  Ch.  D.,  562  (1882),  where,  by  deed  datel 
August  10,  I86S,  after  reciting  that  it  was  seized  in  fee  simple  of  certain 
land  which  it  no  longer  needed,  the  plaintiff  company  conveyed  the  Unit 
to  George  Powell,  in   fee   simple,  but  with   a  covenant  in    the  deed  that 
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Powell,  hia  heirs  or  aisigns,  would,  zt  any  time  thereafter,  whenever,  tlie., 
land  might  be  required  tor  the  railway  or  the  Works  of  the  company,  and 
whenever  thereunto  requested  by  the  company  on  a  six  calenda*  month'/ 
notice,  upon  payment  of  the  price  agreed  upon,  reconvey  the  land  to  ^he 
company.  Powell  sold  the  land  to  Gomm.  In  holding  that  specific  pe'- 
formance  of  the  covenant  could  not  be  enforced,  and  after  slating  that  the 
option  conld  not  be  construed  as  requiring  an  Acceptance  "within  a  rea- 
sonable time,"  because  that  would  be  contrary  to  the  intention  of  Iha 
parties,  but  was  to  be  considered  as  unhmited  in  point  of  time,  the  Master 
of  the  Rolls,  Sir  George  Jessel,  said:  "If  then  the  rule  as  to  rtmoteness 
applies  to  a  covenant  of  this  nature,  this  covenant  clearly  is  bnd  as  «<- 
tending  beyond  the  period  allowed  by  the  rule.  Whether  the  rule  appl-tf; 
or  not  depends  upon  this,  as  it  appears  to  me,  does  or  does  not  the  covt- 
nant  give  an  interest  in  the  land?  If  it  is  a  bare  or  mere  personal  contract 
it  is  of  course  not  obnoiioua  to  the  rule,  but  in  that  case  it  i-i  impossible 
to  see  how  the  present  defendant  can  be  bound.  He  did  not  enter  ititi 
the  contract,  but  is  only  a  purchaser  from  Powell  who  did.  If  it  is  a  mere 
personal  contract  it  cannot  be  enforced  against  the  assignee.  Therefore 
the  company  must  admit  that  it  somehow  binds  the  lands.  But  if  it  binds 
the  land  it  creates  an  equitable  interest  in  the  land.  The  right  to  call  for 
a  conveyance  of  the  land  is  an  equitable  interest  or  equitable  estate.  In 
the  ordinary  case  of  a  contract  for  purchase  there  is  no  doubt  about  this, 
and  an  option  for  repurchase  is  not  different  in  its  nature.  A  person  ex- 
ercising  the  option  bas  to  do  two  things,  he  has  to  give  notice  of  his  inten- 
tion to  purchase,  and  to  pay  the  purchase  money;  but  as  far  as  the  man 
who  is  liable  to  convey  is  concerned,  his  estate  or  interest  is  taken  awa.*- 
from  him  without  his  consent,  and  the  right  to  take  it  away  being  vested 
In  another,  the  covenant  giving  the  option  must  give  that  other  an  interest 
in  the  land.  It  appears  to  me  therefore  that  this  covenant  plainly  gives 
the  company  an  interest  in  the  land,  and  as  regards  remoteness  there  is  no 
distinction  that  I  know  of,  unless  the  case  falls  within  one  of  the  recog- 
nized exceptions,  such  as  charities,  between  one  kind  of  equitable  interest 
and  another  kind  of  equitable  interest.  In  all  cases  they  must  take  effect 
aB  against  the  owners  of  the  land  within  a  prescribed  period.  It  was  su.f- 
gested  that  the  rule  has  no  application  to  any  case  of  contract,  but  in  my 
opinion  the  mode  in  which  the  interest  is  created  is  immaterial.  Whether 
it  is  by  devise  or  voluntary  gift  or  contract  can  make  no  difference,"  In  a 
concurring  opinion,  Sir  James  Hannen  said:  "I  must  say  that  it  appears 
to  me  to  be  a  startling  proposition  that  the  power  to  require  a  conveyance 
of  land  at  a  future  time  does  not  create  any  interest  in  that  land.  If  it  does 
create  such  an  interest,  then  it  appears  to  me  to  be  perfectly  clear  that 
the  covenant  in  this  case  violates  the  rule  against  perpetuity.  This  cove- 
nant plainly  would  restrain  the  future  owner  from  aliening  the  estate  to 
anybody  he  pleases,  it  restricts  him  -to  aliening  it  to  the  railway  company 
in  the  event  of  the  company  exercising  their  option."  Lord  Justice  Lindlcy, 
also  concurring,  said:  "I  agree  with  the  observation  made  by  the  oth'-r 
menib-rs  of  the  court,  that  this  covenant  creates  an  interest  in  land  and  is 
void  for  remoteness." 

In  Trevelyan  vs.  Trevelyan,  53  L,  T.  Rep.,  N.  S.,  853  (1885),  certain 
•ettled  land  had  been  sold  by  trustees  to  a  tenant  for  life,  who  covenanted 
with  them  by  separate  deed,  under  date  of  June  4,  1848,  that  he  would  not 
during  the  continuance  of  the  strict  settlement  sell  or  dispose  of  the  land 
otherwise  than  as  therein  mentioned,  and  that  he  would,  in  case  at  any  time 
thereafter  during  the  continuance  of  the  settlement  he  should  be  called  upon 
by  the  trustees  to  do  so,  and  upon  being  reimbursed  the  purchase  monjy 
tnd  costs,  reconvey  all  such  of  the  land  so  sold  to  him  as  might  then  remain 
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unsold.'  It  was  held  thai  the  covenant  to  reconvey  could  not  be  enfofccl, 
being  void  as  tending  fo  a  perpetuity.  In  his  opinion  disposing  o£  the 
case  Vice  Chancellor  Bacon  said:  "It  is  because  of  the  covenant  containei 
in  the  deed  of  1848,  which  provides  that  the  land  shall  be  restored  on  'he 
terms  mentioned  at  any  time  during-  the  continuance  of  the  covenant,  that 
the  plaintifTs  come  into  court  and  ask  that  the  tenant  iot  life  shall  be  neli 
haund  by  the  covenant  to  reconvey  this  property.  The  answer  to  that  '.s 
that  that  is  a  covenant  which  is  not  binding  at  law.  It  is  for  .m  unlimiteJ 
period,  and  it  is  against  the  well  established  law  that  any  su-h  covenant 
should  be  enforced."  Reference  then  was  made  to  the  Gomm  case,  after 
which  the  Vice  Chancellor  continued:  "Then  all  that  is  said  to  me  here 
to  differentiate  that  case  from  this  is  that  the  words  here  are  'during  the 
continuance  of  the  settlement.'  and  that  the  effect  of  those  words  is  to 
make  a  distinition  between  this  and  Gomm's  case.  But  why  is  not  the 
settlement  to  continue?  Who  can  prescribe  for  me,  or  help  me  to  guess 
the  time  at  which  the  settlement  will  come  to  an  end?  It  is  said  that  if 
there  were  a  tenant  in  tail  he  might  have  barred  the  continitancc  of  the 
settlement.  No  such  thing  could  happen.  It  was  not  necessary  that  it 
should  happen.  But  the  operation  of  the  settlement  might  be  continued 
almost  without  limit,  and  in  fact  has  been  continued  for  many  years.  I 
can  see  no  difference  in  law  between  the  present  case  and  the  case  before 
the  Master  of  the  Rolls.  This  is  not  a  lawful  covenant.  It  is  a  covenant 
tending  to  a  perpetuity,  which  the  law  does  not  allow,  and  which  therefore, 
cannot  be  enforced." 

In  Woodal  vs.  Clifton,  L-  R.  2  Ch.  D.,  257  (1905),  land  had  been  leased 
■for  a  term  of  ninety-nine  years  from  June  24,  1866,  with  a  pro\iso  that  in 
case  the  lessee,  his  heirs  or  as  iigns,  at  any  time  during  the  icin-.,  should 
be  desirous  of  purchasing  the  fee  simple  of  the  land,  at  a  spei;ifie4  price, 
the  lessor,  his  heirs  or  assigns,  on  receipt  of  the  purchase  miney,  would 
execute  a  conveyance.  An  action  was  brought  by  an  assign  of  the  lessee, 
who  had  given  notice  of  his  desire  to  exercise  the  option,  against  assigns 
of  the  lessor,  to  compel  a  conveyance  of  the  land.  It  was  held  by  Mr. 
Justice  Warrington,  in  the  Court  of  Chancery,  on  authority  of  the  Gomm 
case,  that  the  option  to  purchase  was  invalid  on  the  ground  of  remoteness, 
being  in  violation  of  the  rule  against  perpetuities.  In  his  opinion  Mr.  Justice 
Warrington  said:  "The  provision  in  the  lease  by  which  the  option  ig  granted 
amounts  to  an  agreement  or  covenant  on  the  part  of  the  then  cvner  of  the 
fee  simple  to  grant  that  fee  simple  to  another  person  at  a  period  of  time 
which  undoubtedly  may  infringe  the  rule  against  perpetuities.  If  the  grant 
creates  an  interest  in  land,  then  it  seems  to  me  that  the  effect  of  it  is  to 
render  it  sometbing  more  than  a  mere  covenant,  and  to  create  an  interest 
in  land  which  does  not  vest  at  the  moment  al  which  it  is  eranted.  but  re- 
quires tor  its  vesting  the  happening  of  another  event,  namely,  'he  exercise 
of  the  option  and  the  payment  of  the  purchase  money,  which  event  may 
happen  beyond  the  limit.  I  think  it  imoossible  to  avoid  the  conclusion 
that  it  does  create  an  estate  or  interest  in  land,  and  if  it  does,  tl:en,  for  the 
reaaons  I  have  atated,  it  Is  one  which  is  obnoxious  to  the  rule."  The  decision 
of  the  lower  cOurt  was  aflirmed  by  the  Court  of  Appeals,  not  on  -.he  specific 
ground  that  the  option  was  void  on  account  of  the  rule  against  perpetuities, 
but  because  the  covenant  or  proviso  giving  the  option  to  purchasi:  was  not 
one  embraced  within  the  statute  32  Henry  VIII.  r.  34  (1540).  so  as  to  make 
the  liability  to  perform  it  run  with  the  reversion,  and  render  th;:  assignee 
ot  the  reversion  liable  upon  the  covenant.  But  every  indication  thai  can 
be  taken  from  the*  opinion  of  the  appellate  court  is  to  the  effect  that  the 
option  to  purchase  would  have  been  declared  void  by  that  court,  a.'  violating 
•he  rule  against  perpetuities,  if  that  had  been  a  pivotal  point  in  the  case. 
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That  the  matter  wa^. so  viewed  in  England  is  nujiifeat  frcim  tlic  decision  of 
Mr.  Justice  Warrington,  the  toUoyrioff  year,  in  Worthing  Coraoration  vs. 
Heather,  L!  R.  2  Ch.  D.,  532  (1906).  In  that  ca^e,  bjr.a  leafe  dated  October 
1,  1878,  Fannie  Heather  demised  to  the  local  board  oE  health  for  the  district 
of  Worthing  some  meadow  land  for  a  term  of  thirty  years  from  September 
29,  1876,  to  be  used  as  a  public  park,  the  lease  containing  a  proviso  that  in 
case  the  board  of  health,  their  successors  or  assigns,  should  be  desirous  at 
any  time  during  the  term  of  purchasing  the  land  in  fee  simple,  snd  should 
give  the  said  Fannie  Heather,  her  heirs  or  assigns,  six  calendar  months'  pre- 
vious notice,  in  writing,  and  pay  the  price  agreed  upon,  a  proper  conveyance 
of  the  land  would  be  executed.  Mrs.  Heather  died  in  1902.  Th;  board  of 
health  became  incorporated  by  Royal  charter,  and  it  served  notice  on  the 
devisees  of  Mrs.  Heather  of  its  desire  to  purchase  the  propertv.  It  was 
held  that  the  option  to  purchase  could  not  be  enforced  by  specific  perform- 
ance, being  void  for  remoteness.  In  his  opinion  Mr.  Justice  Warrington 
said:  "If  the  covenantee  had  been  an  individual,  and  if  the  purpose  for  which 
the  land  was  to  be  granted  had  not  been,  as  it  is,  a  charitable  purpose,  a 
point  with  wliich  I  shall  have  to  deal  directly,  it  is  admitted  that  after  the 
decision  of  the  Court  of  Appeals  in  the  case  of  the  London  &  South  Western 
Railway  Company  vs.  Gomm,  and  my  own  decision  in  Woodal  vs.  Clifton, 
it  would  be  impossible  for  this  court  to  hold  that  that  contract  could  be 
specifically  enforced."  He  then  held  that  even  though  the  contract  created 
an  interest  in  the  land  for  purposes  of  charity,  >t  did  not  becom..;  effective 
until  the  happening  of  a  future  event,  at  an  uncertain  time,  and  that  the 
very  postponement  of  itf  effectiveness  rendered  it  obnoxious  to  the  rule 
against  perpetuities. 

In  at  least  two  cases  in  the  United  States  the  Gomm  case  has  been  cited 
with  vproval  and  been  followed,  and  in  no  case  to  which  our  attention  has 
been  called,  or  which  we  have  been  able  to  find,  either  here  or  elsewhere, 
has  the  principle  established  in  the  Gomm  case  been  criticized.  Ii:  Winsor 
vs.  Mills,  in  the  Supreme  Judicial  Court  of  Massachusetts  (1892),  157  Mass., 
362,  32  N,  E.  Repr.,  3S2,  there  was  an  action  to  have  a  trust  deed  declared 
void  on  the  ground  that  it  was  violative  of  the  rule  against  perpetuities, 
which  was  a  proceeding  much  like  tlie  one  now  before  us.  It  was  held 
there  that  an  agreement  which  gave  to  the  defendant,  and  his  heirs  and 
assigns,  a  right  to  purchase  a  portion  of  land,  at  fifty  cents  per  square  foot, 
at  any  time  before  it  otherwise  should  be  sold  or  disposed  of  in  accordance 
with  the  agreement,  provided  for  the  possible  creation  of  an  estate  in  lands 
at  some  time  in  the  distant  future,  and  clearly  came  within  the  rule  against 
perpetuities.  In  delivering  the  opinion  of  the  court  Mr.  Justice  Knowlton 
said;  "The  mere  fact  that  a  contingent  interest  may  be  released  by  persons 
in  being,  and  that  a  good  title  may  tlius  be  made,  is  not  enough  to  take  the 
case  out  of  the  rule,  if  the  estate  cannot  be  aliened  by  those  having  vested 
interests  in  it,  because  a  possible  future  interest  is  created  which  may  not 
vest  within  the  time  fixed  by  law."  citinp  the  Gomm  ca.se.  and  Gray  on  the 
Rule  against  Perpetuities,  198.  "Undoubtedly,"  said  the  court,  "the  fact 
that  the  holders  of  vested  interests  cannot  convey  tends  to  create  a  per- 
petuity."  In  Starcher  vs.  Duty,  in  the  Supreme  Court  of  Appeals  of  West 
Virginia  (1907),  61  W.  Va.,  373,  56  S.  E.  Repr.,  524,  9  L.  R.  A.  (N.  SX.  913, 
there  was  an  action  to  compel  specific  performance  of  an  option  contract 
to  sell  re.il  estate.  It  was  held  that  the  contract,  made  originally  for  one 
year,  and  providing  for  its  extension  for  another  year,  and  from  year  to 
year,  by  the  payment  of  a  stipulated  sum  annually,  was  void  by  the  rule 
against  perpetuities.  In  considering  the  case  Judge  Miller  said:  "It  is 
chimed  that  this  contract  partaken  of  the  nature  of  lease  contracts.  The 
answer  to  this  argument,  however,  is  that  leases  of  land  like  those  consid- 
ered in  the  authorities  cited  create  vested  estates  in  the  lessees,  and   the 
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cov«iafi't  for  perpetual  renewal  is  one  whicb  runs  with  the  land,  withoul  any 
restraint  upon  fhe  riefht  of  alienation  by  the  lessor  of  hts  property  anbject 
to  the  lease,  and  hence-  the  authorities  relied  on  are  inapplicable "  After 
referring  to  the  Gomm  case  at  some  length,  and  to  various  definitions  of 
a  perpetuity,  and  citing  the  Massachusetts  case,  Judge  Miller  continued: 
"Where  a  contract  raises  an  equitable  right  in  property  which  'he  obligee 
can  enforce  in  chancery  by  a  decree  for  specific  performance,  suc?i  equitable 
right  is  subject  to  the  rule  against  perpetuities.  The  mere  fact  that  a  con- 
tingent interest  may  be  released  by  the  persons  in  beingp,  and  that  a  good 
title  may  thus  be  made,  is  not  enough  to  take  the  case  out  oi  the  rule. 
Unless,  therefore,  we  can  read  itito  this  contract  some  terms  of  limitation 
requirir^  the  optionees  to  exercise  the  risrht  tn  t^ike  tb'  ornnertv  within 
some  reasonable  time,  not  too  remote,  it  is  clearly  within  the  rule,  and 
must  be  declared  void.  To  attempt  this  would  be  to  make  a  .lew  contract 
for  the  .parties,  for  they  have  provided  that  the  option  may  be  extended 
annually  to  an  indefinite  period,  and  may  be  to  a  time  beyond  which  the 
rule  against  perpetuities  will  not  allow.  The  contract  therefore  is  illegal, 
and  was  void  from  its  very  inception,  and  everything  done  by  either  of  the 
parties  designed  to  carry  the  contract  into  effect  which  is  auxiliary  thereto 
most  be  considered  as  unauthorised  and  inoperative." 

According  to  the  terms  of  the  option  in  the  present  case  the  desire  of 
the  parties  of  the  second  part  thereto,  their  heirs  or  assigns,  to  purchase 
any  of  the  land  mentioned,  in  fee  simple,  may  be  exercised  by  their  at  "any 
future  time  whatsoever"  By  its  terms  the  option  may-  be  accepted,  as 
stated  by  counsel  for  the  plaintiffs  in  their  brief,  at  any  time  ''before  the 
sun  grows  cold,  and  the  stars  are  oldj  and  the'  leaves  of  the  judgment  book 
untold."  The  time  is  limited  onlv  bv  the  confinps  nf  etprnitv,  W»  cnnot 
conceive  of  a  more  violent  breach  of  the  rule  against  perpetuities.  Such 
an  impress  on  land  ought  not  to  be  sustained,  and  it  cannot  be.  It  isolates 
the  property.  It  takes  it  out  of  commerce.  It  removes  it  from  the  market. 
It  halts  improvements.  It  prevents  the  land  from  answering  to  the  needs 
nf  growing  communities.  No  homes  can  he  built  or  towns  Ikid  out  on 
land  so  encumbered,  because  the  land  al»'-iys  rpm-ims  =iil>Krl  tn  *"■  tikpn 
under  the  option.  It  is  not  a  matter  which  affects  the  rights  of  individuals 
only.  The  entire  community  is  interested.  The  welfare  of  the  public  is  at 
stake.  It  is  contrai?  to  the  well  settled  public  policy  of  the  state  that  such 
an  option  or  right  to  purchase  land  should  be  held  to  be  good.  1^  was  for 
the  express  purpose  of  destroying  such  serious  hindrances  to  material  and 
social  prosperity  and  progress  that  the  rule  against  perpetuities  was  brought 
forth.  And  the  rule  must  be  rigidly  enforced.  Tn  CnB«ins'  Aopcal.  124  Pa.. 
10,  Mr.  Chief  Justice  Paxson  designates  the  rule  against  perpstuities  as  "a 
rule  of  property,  founded  upon  the  highest  considerations  of  public  policy, 
and  too  firmly  imbedded  in  our  system  of  jurisprudence  to  he  disturbed 
rave  by  an  act  of  assembly."  We  therefore  reach  the  following  conclusions 
of  law: 

1,  The  option  contract  contained  in  the  deed  from  Joseph  Barton  to 
Jasper  M.  Thompson  and  John  K.  Ewing  that  "in  case  the  said  parties  of 
the  second  part,  their  heirs  or  assigns,  should  at  any  future  time  whatsoever 
desire  to  purchase  any  of  said  land  in  fee  simple,  then  the  said  parties  of 
the  first  part,  for  themselves,  their  heirs  or  assigns,  hereby  covenant  and 
agree  to  sell  and  convey  the  same  to  the  said  parties  of  the  second  part, 
their  heirs  or  assigns,  at  a  price  not  exceeding  one  hundred  dollars  per 
acre,"  being  without  limit  of  time  within  which  its  terms  shall  be  accepted 
and  the  rights  attempted  to  be  given  thereby  shall  be  exercised,  ir  null  and 
void,  as  against  the  land,  and  was  so  from  the  time  of  its  execution,  and  no 
legal  rights  which  can  be  enforced  against  the  land  passed  by  virtue  thereof 
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from  die  said  Joseph  BartoD  to  the  said  Jasper  M.  Thompson  and  John  K. 
Ewing,  or  from  the  said  Jasper  M.  Thompson  and  John  K.  Ewing  to  the 
said  William  Thaw. 

2.  In  order  that  an  option  of  this  kind,  made  without  reference  to  lives 
in  bcinE,  niay  have  a  binding  effect  upon  the  land,  an  acceptance  of  it  must 
be  required  by  its  terms  within  a  period  of  twenty-one  years  from  the  date 
of  its  creation,  otherwise  it  is  void  ab  initio. 

3.  The  option  or  right  to  purchase  in  this  case  constitutes  a  cloud 
upon  the  title  of  the  plaint'ffs  which  they  are  entitlul  in  equity  to  have  removed 
by  cancellation. 

And  now,  July  22,  1913,  it  is  ordered,  adjudged  and  decreed,  nisi,  that 
the  perpetual  option,  or  right  to  purchase  land,  contained  in  the  deed  from 
Joseph  Barton  to  Jasper  M.  Thompson  and  John  K,  Ewing,  dated  May  4, 
1881,  and  recorded  in  the  office  of  the  Recorder  of  Deeds  of  Fayette  County, 
in  Deed  Book  Vol.  43,  page  412,  and  in  the  deed  from  Jasper  M.  Thompson 
and  John  K.  Ewing  to  William  Thaw,  dated  June  4,  1881,  and  recorded  in 
the  office  of  the  Recorder  of  Deeds  of  said  county,  in  Deed  Book  Vol.  43, 
page  429,  is  null  and  void,  and  the  same  hereby  is  cancelled,  and  that  the 
Recorder  of  Deeds  of  said  county,  upon  delivery  to  him  of  a  copy  of  this 
decree,  duly  certified  by  the  Prothonotary  of  said  county,  enter  the  same, 
or  a  minute  thereof,  on  the  margin  of  the  record  of  said  deeds. 

Mote. — On  September  16,  1913,  exceptions  filed  to  the  court's  conclu- 
sions of  law,  and  to  the  decree  of  the  court  nisi,  were  overruled,  and  dis- 
missed, and  the  decree  nisi  was  confirmed  and  made  absolute. 


Barr,  for  use,  etc.,  vs.  Shannon,  Admr.,  etc. 

Sherilf's  feet Pouttdage Hxceptions  to  ihtriff's  dislribulion Purchase  of 

real  estate  by  lien  creditor. 

Where  a  ll«n  creditor  tweomes  the  purchaser  of  real  estate  at  a  sherltTs  sal« 
lUid  recelpte  for  hie  bid.  which  Ifl  credited  on  his  Hen.  the  sheriff  la  not  entitled  to 
poundage  upon  the  amount  of  said  bid. 

Exceptions  to  Sheriff's  Distribut'on,  No.  5  of  November  Term.  1913,  E.  D. 
r.  p.  Jefferson  County. 

A.  B.  Stewart,  for  exceptant. 
CarmatI  &  Strotig-  for  Sheriff. 

Reeb,  p.  J-i  December  18.  1913.— The  SherifPs  riRht  to  poimdajre  only 
arises  on  moneys  paid  out  or  received,  whether  going  through  the  Sheriff's 
hands  or  not,  but  poundage  is  not  allowed  where  no  money  passes,  a* 
where  a  lien  creditor  becomes  the  purchaser  of  the  property  and  receipts 
for  his  bid  by  giving  a  credit  on  such  lien:  1  Justices'  Law  Reports,  223r 
NevHng  vs.  Carley.  IS  Dist.  Rept..  151. 

The  exceptions  filed  to  the  Sheriff's  claim  to  poundage  in  this  case  Is 
sustained  and  the  claim  for  poundage  disallowed. 

(Raymond  B.  Brown,  Brookvllle,  Pa.) 
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la  re  QoMtlon  of  Serving  Commntated  Sentence  With  Second  Sentence. 
■ComtHtilati<Ht   of  lertn Acl   of  May    llth,   1901, 

Where  the  sentence  of  a.  Convict  who  Ifl  commuted  under  proTiMon  of. the 
Act  of  May  11th,  1901,  the  condition  annexed  by  the  Qovemor  under  Section  Four 
of  the  act,  operates  to  tbe  effect  that  If  the  convict,  during  the  term  betweMi  the 
date  of  hia  dlscharKe  by  reaaon  of  hlB  commutation  and  the  date  of  the  expiration 
of  his  full  term  for  which  he  wae  sentenced,  be  convicted  of  another  felony,'  he 
shall.  In  addition  to  the  penalty  Imposed  for  that  feKmy  be  compelled  to  serve  flie 
remainder  of  the  term  without  coimmutatlon.  which  he  would  have  been  com- 
pelled to  serve  but  for  the  commutation  of  his  sentence  as  provided  for  In  the  act. 

November  24,  1913. 
Tobn  Francies,  Esq., 

Warden,  Western  PeniteatUry, 
Pittsburgh,  Pa. 


This  department  is  in  receipt  of  your  letter  of  November  J2th,  191J, 
enclosing  copy  of  a  letter  from  John  M.  Egan,  Parole  Officer,  Western 
Penitentiary,  with  reference  to  G.  S.  Wycoff,  Register  No.  A-S848,  now 
confined  in  the  Western  Penitentiary. 

I  understand  that  Dr.  Wycoff  was  first  sentenced  on  June  28,  1893,  for 
sixteen  years,  but  was  granted  six  years  and  one  month  commutation,  and 
discharged  May  26,  1903.  On  January  8,  1908,  which  was  within  the  term 
of  his  original  sentence,  disregarding  the  comniutation,  he  was  convicted 
again  of  abortion  and  sentenced  to  a  term  of  five  years.  The  question  is 
whether,  in  addition  to  the  second  sentence.  Dr.  WycofF  muit  now  serve 
the  six  years  and  one  month,  the  commutation  allowed  to  him  under  hia 
first  sentence. 

The  exact  legal  question  raised  by  these  facts  has  been  decided  hy  this 
department  in  three  opinions,  namely,  opinion  of  Attorney  General  Todd, 
December  8,  1909,  Opinions  of  Attorney  General  1909-1910,  page  305;  opinion 
of  Attorney  General  Bell  to  you  May  16,  1911,  and  opinion  of  Assistant 
Deputy  Attorney  General  Trinkle,  to  Charles  D.  Hart,  Secretary  Board 
of  Inspectors,  Eastern  Penitentiary,  July  19.  1912. 

In  each  of  these  opinions  it  has  been  held  that  where  the  sentence  of 
a  convict  has  been  commuted  under  the  provisions  of  the  Act  of  11  May. 
1901,  P.  L,  166,  the  condition  annexed  by  Ihe  Governor  under  Section  4 
of  that  Act  operates  so  that  if  the  convict,  during  the  period  between  the 
date  of  his  discharge  by  reason  of  the  commutation  and  Ihe  date  of  th~ 
expiration  of  the  full  term  for  which  he  was  sentenced,  be  convicted  oF 
any  felony,  he  shall  in  addition  to  the  penalty  imposed  for  that  felony  be 
compelled  to  serve  "the  remainder  of  the  term,  without  commutation,  which 
he  or  she  would  have  been  compelled  to  serve  but  tor  the  commutation  of 
his  or  her  sentence  as  provided  for  in  this  Act." 

In  the  present  case  the  convict  was  convicted  of  abortion,  which  is  .i 
felony  (Act  of  31  March,  1860,  P.  L.  404,  Sections  87  and  88),  during  the 
period  between  the  date  of  his  discharge  by  reason  of  his  commutation,  ani 
the  date  of  the  expiration  of  the  full  term  for  which  he  was  sentenced, 
that  is  during  the  period  between  May  26,  1903,  and  June  28.  1909.  hence 
there  must  be  added  to  the  penalty  imposed  for  the  abortion  the  six  years 
and  one  month  which  the  convict  would  have  been  compelled  to  serve  but 
for  the  commutation  of  his  sentence. 

The  construction  asserted  by  the  convict,  namely,  that  the  remainder 
of  the  term  for  which  he  was  sentenced  under  the  first  conviction  and  of 
which  he  was  relieved  by  reason  of  his  commutation,  and  the  sentence  under 
bis  second  conviction,  run  concurrently,  ignores  the  plain  language  of  Sec- 
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tion  4  of  the  'AA  'of  1901,  that  the  remainder  of  the  term  whi'ch  he  would 
have  been  compelled  to  aenfe,  biU  for  the  .commutation  of  his  sejitenco,  ' 
Ehall  be  served  in  addition  to  the  penalty  for  the  second  ofiensc. 

You  are,  therefore,  advised  that  the  convict  must  serve  the  six  years 
and  one  month  commutation  granted  to,  bnt  not  forfeited  by  him,  under 
his  original  sentence. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 


VfywocU,  Admx,.  vs.  TomoakL 

PoTtign  attachment Reai  estate Skerifi's  sale  of  properly. 

A  foreign  attaohment  levied  on  real  estate  after  Its  sale  by  the  Bhfirltf  on  a 
liev.  Fa.,  but  before  acknowledgment  of  the  deed,  creates  a  valid  Hen  on  defend- 

OBt'B  property. 

Sur  exceptions  to  Auditor's  report  Lev.  Fa.  No.  602  October  Term,  1912. 
C  P.  Allegheny  County. 

D.  J.  Buckley,  for  plaintiff. 
Slonecipher  Sr  Ralston,  for  defendant. 

Frazss,  p.  J.,  November  17,  1913.— The  Lev.  Fa.  in  this  case  was  issued 
September  14th,  1912,  and  defendant's  real  estate  sold  by  the  Sheriff  October 
7th,  1912,  the  Sheriff's  deed  acknowledged  October  19,  1912,  and  confirmed 
October  28th,  1912.  On  October  8th,  1912,  exceptants  issued  a  writ  of  for- 
eign attachment  against  defendant  and  attached  the  property  levied  upon 
under  the  Lev.  Fa.  in  this  case.  The  Sheriff's  return  to  the  attachment  was 
irregular.  That  defect,  however,  was  later  corrected  by  a  nunc  pro  tunc 
crder  of  Court.  In  distributing  the  money  realized  from  the  sale  of  the 
real  estate  the  Sheriff  ignored  exceptants'  attachment  and  appropriated  to 
(tefendant  a  balance  of  $139.29.  This  amount  exceptants  claim  should  have 
been  applied  on  account  of  their  attachment,  which  was  for  a  greater  sum. 
The  Auditor,  after  amendment  to  the  Sheriff's  return  on  exceptants'  attach- 
ment, sustained  the  exceptions  and  awarded  the  balance  of  the  fund  to 
exceptants.  In  this  conclusion  wc  think  he  was  clearly  right.  At  the  time 
of  issuing  the  attachment  the  title  to  the  real  estate  attached  not  having 
passed  out  of  defendant  the  attachment  was  a  lien  thereon;  Colliers  vs. 
Assurance  Corporation,  165  Pa.,  308,  and  necessarily  continued  against  the 
fund  realized  from  the  sale.  The  amendment  allowed  to  the  Sheriff's  return 
merely  trade  the  return  conform  to  the  facts.  This  the  Court  had  a  right 
to  do,  and  in  so  doing  defendant's  rights  were  not  prejudiced. 

And  now,  November  17th.  1913.  exceptions  dismissed,  and  the  Sheriff  is 
directed  to  pay  to  exceptants  the  balance  of  the  purchase  money  realized 
from  the  sale  of  defendant's  real  estate,  less  auditor's  fee  and  costs  of  audit. 
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In  re  Objections  to  the  Certilicate  of  Nomination  Filed,  r      . 

When  the  rules  of  a  ptirty  do  not  authorlie  the  County  Consmlttee  nor  any 
Executive  Committee  Ibereof  to  Oil  vacBiiclee  In  Borough  nominations  caused  by 
the  withdrawal  of  the  candidate  after  the  prlmEU-y,  a  certlHcate  of  nomination 
from  such  a  source  w!H  be  atrlckon  from  the  record.  UBpeclally  la  thle  bo  when 
It-appears  that  such  DomtiiatlonB  bad  not  been  the  cuatom  of  the  party. 

In  this  case  from  the  party  rules  and  the  practices  of  the  party  the  vacancy 
was  to  be  tilled  at  a  suggestion  meeting  called  by  the  party  offlcers  of  Che  Bor- 
ough In  which  the  vacancy  occurs. 

Exceptions  to  filing  Certificate  of  Nomination.  No.  500  January  Term. 
1914.     C.  P.  Allegheny  County. 

H'.  /.  Brettnen,  for  petitioners. 

R.  E.  Price,  for  respondents. 

FoBD,  J.,  October  30,  I9I3.— About  October  20,  1913,  Nick  Glasser,  nominated 
by  the  Democratic  Party  at  the  primaries  held  September  16.  19J3,  for  the 
ufEce  of  burgess  of  the  Borough  of  Braddock,  withdrew.  A  vacancy  was 
thereby  created  on  the  Democratic  ticket  for  the  office. 

On  October  23rd  following  there  was  deposited  with  the  County  Com- 
missioners a  certificate  of  the  nomination  of  F.  K.  Whitfield  as  the  nominee 
of  the  Democratic  Party.  The  certificate  sets  forth  that  Mr.  Whitfield  was 
nominated  at  a  meeting  of  the  Democratic  Executive  Committee  of  the 
Democratic  Party  held  on  October  20,  1913. 

On   October  25,  after   due  notice  objections  were   filed   to  the   certificate  of 


The  exceptions,  inter  alia,  are,  (1)  that  the  certificate  does  not  comply 
with  the  requirements  of  the  act  of  assembly  regulating  the  filing  of  cer- 
tificates of  nomination;  (2)  that  John  A.  Martin,  B.  B.  McGinnis  and  William 
Bernhard,  signing  the  certificate  as  presiding  officers  and  secretaries,  are 
not  officers  of  the  Democratic  Executive  Committee  representing  the  Dem- 
ocratic Party  of  Allegheny  County,  and  (3)  that  the  Democratic  Executive 
Committee  is  not  authorized  by  the  rules  of  the  Democratic  Party  to  fill 
a  vacancy  created  by  the  withdrawal  or  death  of  a  nominee  for  a  borough 
or  township  office. 

It  is  admitted  that  the  certificate  -ncorrectly  sets  forth  the  date  up'jn 
which  the  meeting  of  the  Executive  Committee  was  held.  The  meeting  was 
held  October  22nd,  not  October  20th.  The  certificate  does  not  set  forfh 
the  powers  of  the  committee,  the  names  of  its  members,  nor  is  it  verified  by 
two  of  the  members  and  two  of  the  officers. 

The  respondent,  conceding  that  the  certificate  is  informal,  moves  the 
court  for  leave  to  amend. 

Section  6  of  the  act  of  1897  provides  that  if  the  certificate  or  paper 
objected  to  is  not  filed  by  the  parties  entitled  to  file  the  same  it  shall  be 
adjudged  wholly  void,  'but  if  it  be  adjudged  defective  only,  the  court  shall 
indicate  the  matters  as  to  whic'h  it  requires  amendment  and  the  time  in 
which  such  amendment  must  be  made."  In  construing  this  section  it  was 
held  in  Weaver's  Nomination,  11  Dauphin,  214,  that  the  only  objection  for 
■which  the  court  is  authorized  to  decree  the  certificate  or  paper  void  is  that 
-which  goes  to  the  right  of  the  party  to  file  the  same.  If  in  the  case  at  bar 
the  certificate  is  defective  only  it  will  be  the  duty  of  the  court  lo  permit 
the  filing  of  the  amended  certificate.  But  we  are  of  opinion  that,  even  it 
we  permit  the  amendment,  the  certificate  proceeds  from  a  body  not  author- 
ized by  the  party  rules  to  take  such  action. 

On  April  30,  1912,  pursuant  to  call  duly  issued,  the  members  of  the 
County  Committee  of  Allegheny  County  met  in  the  Old  City  Hall  in  the 
City  of  Pittsburgh  for  the  purpose  of  effecting  an  organi:^ation.     The  meet- 
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ing  WAS  called  to  order  by  the  then  chairman.  During  the  roll  call  a  dis- 
pute arose,  the  committee  divided  and  held  separate  meetings.  At  the  one 
Joseph  F.  Guffey  was  elected  chairman  of  the  County  Committee,  and  at 
the  other  John  J.  McKelvey  was  elected  chairman.  Subsequently,  Mr. 
Guffey  was  recognized  by  the  Democratic  State  Executive  Committee  aq 
chairman  of  the  Committee  of  Allegheny  County,  At  the  meeting  of  the 
members  of  the  committee  electing  Mr.  Guifey,  the  chairman  was  au- 
thorized to  appoint,  and  he  appointed,  an  Executive  Committee  of  fifteen 
members,  and  at  the  same  time  a  motion  was  passed  authorizing  the  Execu- 
tive Committee  "to  fill  all  vacancies."  Neither  the  minutes  nor  the  motion 
were  produced,  nor  offered  in  evidence,  it  being  explained  that  they  had 
been  lost. 

On  October  22  a  majority  of  the  Executive  Committee  met  and  ratified 
the  action  of  the  Democratic  Committeemen  of  the  Borough  of  Braddock 
in  selecting  and  nominating  F.  K.  Whitfield  as  the  nominee  of  the  Demo- 
cratic Party  to  fill  the  vacancy  created  by  the  withdrawal  of  Nick  Glasser. 
The  resolution  is  indefinite  but  it  appears  that  the  committee  nominated 
Mr.  Whitfield. 

Under  the  rules  the  organization  of  the  parly  consists  of  a  District  Com- 
mittee, and  Ward,  Borough  and  Township  Executive  Committees.  The 
Borough  Executive  Committee  consists  of  one  delegate  elected  for  each 
100  Democratic  votes  in  each  district  and  two  qualified  voters  of  the  elec- 
tion district  appointed  by  the  delegate  elected.  The  duties  of  the  Borough 
Executive  Committee  were  "to  generally  st\pervise  all  matters  pertaining 
to  the  welfare  of  the  Democratic  Party  in  their  wards,  boroughs  or  town- 
ships," and  it  had  been  the  practice,  in  case  of  vacancies  caused  by  the 
withdrawal  of  a  nominee  for  a  borough  office,  for  the  Borough  Executive 
Committee  to  give  notice  of  a  time  and  place  for  a  suggestion  meeting  at 
which  nominations  were  made. 

There  is  no  rule  of  the  Democratic  Party  authorizing  the  County  Com- 
mittee, nor  any  Executive  Committee  appointed  by  authority  of  the  County 
Committee,  nor  has  it  been  the  custom  of  such  Committees,  to  fill  vacancies 
created  by  the  withdrawal  of  nominees.  The  only  authority  claimed  by 
the  respondents  is  by  virtue  of  the  motion  or  resolution  adopted  at  the 
meeting  held  September  30,  1912.  This  motion  related  to  the  filling  of 
vacancies.  It  is  manifest  that  the  vacancies  to  be  fitted  were  vacancies  in 
the  County  Committee  and  did  not  relate  to  vacancies  in  nominations  for 
city,  borough  and  township  offices,  nor  did  It  authorize  the  Executive  Com- 
mittee to  fill  vacancies  in  such  offices  occurring  by  reason  of  the  with- 
drawal of  nominees  selected  at  the  primsriek. 

Now,  October  30,  1913,  the  exceptions  are  sustained  and  the  certificate 
of  nomination  is  dismissed  for  the  reason  that  the  Executive  Committee 
had  no  authority  to  file  the  certificate. 
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Rltctiom New  parlits Similarity  of  namet Prt-emption  of NonUna- 

(toB  papers Signer  to. 

A  certain  number  of  electors  In  a  borough  had  been  regularly  flllng  In  the 
prothonoiary's  offlce  for  at  leaat  flve  year»  the  name  "Indepenaent  party"  and 
bad  been  votlns  for  Its  candidaCeB.  In  the  same  borough  in  ISIS  a  number  of 
eltisena,  a  felr  days  before  the  time  had  expired  for  Sllna  aoinlnattoa  papers  and 
■  few  days  befor«  the  "Independent  party"  had  again  pre-empted  Its  name  by 
filing  It  with  the  prothonotary,  filed  the  necessary  paper  seeking  to  pre-empt 
Ihe  name  "Independent  Cltlxens  Party."  field,  that  the  filing  of  nomination 
papers  by  the  "Independent  CltlEens  Party"  was  an  Infringement  of  the  political 
rights  of  the  "Independent  Party"  and  that  nominations  could  not  be  mad«  under 
ihe  power. 

II  la  Dot  neceasary  that  the  signers  to  nomination  papers  be  electors  who.  at 
the  time  or  for  a  reasonable  time  prior  thereto,  were  not  or  had  not  been  identi- 
fied with  any  other  political  party. 

Bacause  certain  electors  subseciueDtly  sign  certain  aomlnatlona  of  another 
party  It  doea  not  follow  that  the  first  nomination  papers  signed  by  them  are 
Invalid.     The  validity  of  the  first  nomination  papers  are  not  effected  by  such  Bub- 

Objcctions  to  Nominaticn  Papers.  Nos.  467,  468.  469,  471  and  472  January 
Term,  1913.    C,  P.  AlleRheny  County. 

A.  II.  Waniter,  for  petitioners, 
iidward  P.  Duffy,  for  respondents. 

Haymaked,  J..  October  30,  1913.— Certain  electors  of  various  election  dis- 
tricts of  the  Borough  of  McKees  Rocks  filed  some  fourteen  specific  objec- 
tions to  the  nomination  papers  filed  in  the  County  Commissioners'  oflice 
hy  the  "Independent  Party"  of  that  borough.  The  limited  time  allowed 
between  the  hearing  of  this  case  and  the  time  fixed  for  the  printing  of  the 
ballots  will  not  permit  of  an  extended  discussion  of  even  the  only  four  objec- 
tions or  questions  that  the  objectors  claim  have  been  raised  on  the  hearing 
of  the  case,  and  claimed  by  them  to  be  of  a  serious  question. 

The  first  objection  is  that  certain  electors  of  the  borough,  comprising  a 
political  body  making  nominations  by  nomination  papers,  first  pre-empted 
the  name  "Independent"  as  a  part  of  the  whole  name  "Independent  Citizens 
Party,"  by  affidavit  filed  on  July  9,  1913.  with  the  Prothonotary.  as  required 
fay  law,  prior  to  the  time  when  the  affidavit  for  a  similar  purpose  was  filed 
by  the"  "Independent  Party." 

The  second  objection  is  that  the  signers  of  the  nomination  papers  filed 
hy  the  "Independent  Party"  had  previously  declared  and  registered  as 
members  of  parties  other  than  the  so-called  "Independent  Party,"  and  had 
TOted  for  candidates  of  other  parties  at  the  Primary  Election  of  September 
16,  1M3. 

The  third  objection  is  to  the  effect  that  the  signers  to  the  nomination 
papers  nominating  certain  persons  as  candidates  in  the  various  election  dis- 
tricts of  the  borough,  did  not  comprise  two  per  cent,  of  the  largest  vote 
for  any  officer  elected  at  the  last  preceding  election  in  the  respective  dis- 
tricts. 

The  fourth  objection  Is  that  certain  persons  who  signed  the  nomination 
papers  of  the  "Independent  Party"  also  signed  nomination  papers  for  candi- 
itates  for  the  same  offlces  in  the  same  election  district,  under  the  political 
appellation  "Peoples  Party," 

These  four  objjections  Are  not  in  the  order  in  which  they  are  designated 
ill  the  objectiOh) '  iiletf,  but  simply  indicate  four  different  objections  which 
•re  daimerf  by  ihe  objectors,  on  the  argument,  as  raising  the  only  ques- 
tions before  the  Conrt.  We  will  consider  and  dispose  of  them  in  the  order 
fiere  ^vm. 
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While  it  is  true  that  for  the  election  year  1913  certain  electors  filea 
their  affidavit  with  a  view  to  pre-empting  the  name  "Independent"  as  part 
of  the  whole  name  "Independent  Citizens  Party,"  prior  to  the  affidavit  filed 
in  the  same  year  by  those  desiring  to  pre-empt  the  name  "Independent" 
as  part  of  the  whole  name  "Independent  Party,"  yet  it  appears  that  the 
latter  have  been  regularly  filing  their  affidavit  and  pre-empting  that  name 
each  election  year  since  January,  1907,  down  to  and  including  that  of  1913, 
It  likewise  appears  that  the  "Independent  Party"  has  been  maintaining  its 
political  organization  continuously  since  1907,  in  the  borough,  has  been 
generally  known  and  active  as  an  organization  in  various  borough  elections 
during  that  period,  has  at  times  elected  its  candidates  to  v^trious  offices, 
and  its  existence  was  well  known  to  the  electors  of  the  borough.  Its  polit- 
ical existence  and  activities  were  well  known  to  the  objectors  and  to  those 
who  filed  their  affidavit  in  an  endeavor  to  pre-empt  the  name  "Independent" 
as  part  of  the  appellation  "Independent  Citiiens  Party."  We  have- no  doubt 
♦hat  it  was  the  purpose  of  the  latter,  in  filing  their  affidavit,  to  circumvent 
the  former,  and  thus  appropriate  the  name  "Independent"  to  themselves, 
or  by  its  use  create  a  stale  of  confusion  that  would  inure  to  their  political 
advantage.  In  view  of  the  evidence  we  are  of  opinion  that  the  respondents, 
or  "Independent  Party,"  cannot  be  prejudiced  in  its  political  rights  as  such 
by  the  fact  that  the  objectors  filed  an  affidavit,  prior  in  time  by  a  few 
days,  to  that  of  the  respondents,  and  we  arc  further  of  opinion  that  the 
filing  of  the  nomination  papers  by  the  "Independent  Citizens  Party"  was 
an   infriuRement  of   the   political   or  party  appellation  "Independent   Party." 

We  discover  no  merit  in  the  second  objection  that  certain  signers  of 
•■he  nomination  papers  of  the  "Independent  Party"  were  shortly  before  ao 
signing,  affiliated  and  identified  with  political  organizations  othi^r  than  that 
of  the  "Independent  Party."  That  might  be.  said  of  many  persons  that  take 
sufficient  interest  in  politics  to  sign  nomination  -papers.  It  would  be  rather 
remarkable  to  hold  that  nomination  papers  could  be  signed  only  by-  electors 
who,  at  that  time,  or  recently,  were  not  identified  with  any  other  political 
party. 

We  think  the  third  objection  is  without  merit — that  the  signers  of 
nomination  papers  did  not  comprise  two  per  cent,  of  the  larsrest  vote  for 
any  office  at  the  election  last  precedinff.  The  objectors  offered  evidence 
as  to  the  largest  vote  cast  in  the  year  1911,  while  it  appeared  that  there  was 
a  general  election  held  in  that  borough  in  1912.  The  election  next  preceding 
means  the  last  election,  whether  municipal  or  general,  and  the  evidence  on 
that  question  did  not  meet  the  requirement  of  the  law. 

The  fourth  and  last  objection  is  that  certain  persons  that  signed  the 
nomination  papers  of  the  "Independent  Party"  also  signed  nomination 
papers  for  candidates  for  the  same  offices  in  the  same  election  district  under 
the  political  appellation  "Peoples  Party."  While  the  evidence  showed' that 
to  be  the  fact,  it  also  appears  that  in  every  instance  such  persons  first  signed 
the  nomination  papers  of  the  "Independent  Party"  and  later  signed  those 
of  the  "Peoples  Party."  Our  attention  has  not  been  called  io  any  case 
holding  that  because  certain  persons  subsequently  sign  other  nomination 
papers,  that,  ipso  facto,  works  a  legal  destruction  of  the  first,  and  to  *0 
hold  woold  create  intolerable  confusion,  and  work  a  destruction  of  t^  law 
itself.  We  see  no  merit  in  this  objection.  We-  are  of  opinion  that  all  the 
objections  to  the  nonrinatio*  papers- of  the  "Indepcodcnt  Party^  should  be, 
and  hereby  are,  dismissed.  "  ■       ".  .  • 

Certain  c1ect«r»-of  the  borough  who  had  filed  affidavits  with  ifae  Pro- 
tiionotaiy  for  the  enehssive-  nSe  of  tbe  appellatkw  erf  "IndepeBdent  Party" 
bXTC  filed  objecttona  t&  the  nominatioa  papers  of  the  "Inde^endeot  Citiai^s 
ftriy."  Oil  tbe  htartag  -of  tW  ohjectiMM  to  the  "!n4epmrt«ot  Pa*ty"  uoat- 
inations  various  candidates  on  both  nomination  papers  were  in.attandshKce 
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^nd  took  part  in  the  proceedings,  and  both  political  parties  were  represented 
hy  counsel.  The  "Independent  Citizens  Party"  objects  to  any  disposition 
of  the  objections  to  its  nomination  papers,  on  the  ground  that  no  proper 
serrice  of  notice  was  made  on  any  of  its  candidates,  and  that  proof  of  such 
service  did  not  accompany  the  filing  of  such  objections.  .The  fact  that 
some  of  those  candidates  appeared  at  the  hearing  and  participated  therein 
was  sufhcient  to  give  us  jurisdiction  to  dispose  of  those  objections.  The 
fact  is  that  on  the  hearingof  the  objections  of  the  "Independent  Citizens 
Party"  to  the  nomination  papers  of  the  other  party,  all  the  objections  of 
the  "Independent  Pa»ty"  to  the  nomination  papers  of  the  former  were 
directly  involved,  and  the  evidence  related  to  both  objectors.  We  there- 
fore think  that  both  should  be  disposed  of. 

As  we  have  already  found  that  the  filing  of  nomination  papers  by  the 
"Independent  Citizens  Party"  was  an  attempt  to  pre-empt  a  part  of  the 
name  of  the  "Independent  Party"  for  political  advantage,  and  would  result 
in  confusion  to  the  electors  of  the  borough,  we  therefore  sustain  the  objec- 
tions of  the  latter  and  adjudge  the  nomination  papers  filed  by  Francis  J. 
Farley  and  others,  pretending  to  nominate  otHcers  of  said  borough,  and  lu 
the  various  districts  thereof,  mentioned  on  the  "Independent  Citizens  Party" 
null  and  void,  and  of  no  legal  effect. 


United  States  Radiator  Company  vs.  HcCauBland  et  al. 

Mechanic's  lien One  buildine Aplioriioriment  of  lien. 

One  mechanic's  Hen  may  be  filed  sBalnat  tour  apartments,  wtilch  ccnalsta. 
However,  of  onlr  one  buUdms  by  having  but  one  root  and  tour  outside  walla 
ind  being  divided  by  partitions. 

Sur  motion  to  strike  off  njechanic's  lien.  No.  44  April  Term,  1913.  M.  L.  D. 
C.  P.  Allegheny  County. 


Frazer,  p.  J.,  November  24,  1913.— The  reason  assigned  in  support  of  this 
motion  is  as'follows:  "The  claim  or  lien  filed  is  invalid  and  illegal  because 
Sled  as  one  claim  against  four  two-story  brick  dwellings,  whereas  separate 
claims  should  have  been  filed  against  each  of  said  buildings."  The  lien  sets 
forth:  "Said  buildings  being  a  row  of  four  (4)  two  (2)  story  buff  brick 
dwellings." 

At  the  argTiment  it  was  admitted  that  the  four  dwellings  were  under 
cne  roof,  but  divided  by  partitions  into  separate  apartments.  While  there 
ran  be  no  doubt  that  if  there  were  four  separate  buildings  this  lien  would 
be  invalid,  as  it  has  been  held  in  a  number  of  cases,  a  late  one  being  Todd 
vs.  Gernert,  223  Pa.,  103,  In  that  case  one  lien  was  filed  against  three 
separate  and  distinct  structures,  with  a  space  of  several  feet  between  each 
house.  In  this  case  there  is  but  one  structure,  four  outside  walls  under 
one  roof,  divided  into  four  apartments.  Under  these  circumstances  we  arc 
of  opinion  that  the  claim  is  properly  filed  against  one  building. 

And  npw.'to  wit,  November  24th,  1913,  rule  discharged. 
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Female  labor Employment  of Hours  of  Labor Act  of  July  25lh,  1913.. 

The  meaning  of  section  3(«J   or  the  Act , of  July  26th,   1913.  relatlns  to  hourv 
of  labor,  Is  that  the  total  number  of  hours  In  six  days  which  a  female,  employed    . 
In  any  eatablishmeni,   Ib   permitted  to  labor  ahall   not  eiceefl   In   the  aRgTesate 
ftfly-four. 

It  la  a  violation  of  the  act  to  require  female  cooks  to  work  In  restauranta 
seven  days  In  a  week  and  seven  hours  each  day. 

November  13th,  1913. 
Hon.  John  Price  Jackson,  * 

Commissioner  of  Labor  and  Industry, 
Harrisburg,  Pa. 

Sir: 

Your  favor  of  the  6th  inst.  enclosing  a  letter  from  Thomas  H.  Groer, 
Esq.,  construing  Section  3   (a)   of  the  Act  of  July  25th,   1913,   P.  L.   1024.  is  at 

The  section  provides,  in  part,  as  follows; 

"No  female  shall  be  employed  or  permitted  to  work  in.  or  in  connec- 
tion with,  any  establishment  for  more  than  six  days  in  any  one  week,  or 
idore  than  fifty-four  hours  in  any  one  week,  or  more  than  ten  hours  in  any  .one 

It  is  contended  that  females  may  work  seven  days,  provided  they  do 
no  work  more  than  fifty-four  hours  in  any  one  week.  The  contention  is 
that  while  no  female  may  work  more  than  six  days,  provided  the  six  day;: 
constituted  fifty-four  hours,  yet  if  a  female  does  not  work  in  the  aggregate 
more  than  fifty-four  hours,  the  fifty-four  hours  may  be  spread  oi'cr  seven 
days. 

This  department  cannot  acquiesce  in  this  construction.  If  the  Legis- 
lature meant  to  limit  the  working  hours  to  fifty-four  in  any  one  week,  if 
was  not  necessary  to  limit  the  number  of  days.  In  order  to  give  effect 
to  all  the  language  used,  the  provision  must  be  construed  to  prohibit  work- 
ing more  than  six  days  in  any  one  week,  or  more  than  fifty-four  hours  in 
;>.ny  one  week,  and  if  some  of  the  days  were  ten-hour  days,  the  other  days 
would  have  to  be  correspondingly  shortened,  so  that  the  total  nnmber  of 
Iiours  in  six  days  should  not  in  the  aggregate  exceed  fifty-four. 

I  am,  therefore,  of  opinion,  that  in  the  case  presented  it  would  be  a 
violation  of  the  act  to  require  female  cooks  to  work  in  restaurants  seven 
days  in  the  week  of  seven  hours  each. 

Very  truly  yours, 

WM.  M.  HARGEST, 
Second  Deputy  Attorney  General. 


November  13th.  1913. 
Hon.  John  Price  Jackson, 

Commissioner  of  Labor  and  Industry, 
Harrisburg,  Pa. 
Sir: 

Your  favor  of  recent  date  was  received.  You  transmitted  a  letter  from 
the  Oreensbnrg  Board  of  Trade  asking  whether  it  is  a  violation  of  law  tr> 
employ  females  for  approximately  twelve  hours  on  Saturday,  provided  the 
r.umber  of  hours  do  not  exceed  fifty-four  in  any  one  week.  The  Act  o; 
Assembly  of  July  25th,  1913,  P.  L.  1024,  specifically  answers  this  inquiry. 

Section  3  provides,  in  part,  as  follows: 

"No  female  shall  be  employed  or  permitted  to  work  in,  or  in  connec- 
tion  with,   any  establishment   for  more  than   six   days   in  any  one   week,   or 
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more  than  fifty-four  hours  in  any  one  week,  or  more  than  ten  hours  in  any 

one  day." 

and  the  only  exception  is: 

"That  during  weeks  in  which  a  legal  holiday  occurs  and  .is  observed  by 
an  establishment,  any  female  may  be  employed  by  such  establishment  durinj; 
three  days  of  such  week  for  a  longer  period  of  time  than  is  allowed  by 
this  act;  but  no  female  shall  be  permitted  lo  work  more  than  two  hours 
overtime  during  any  one  o(  such  three  days,  nor  more  than  the  maximum 
hours  specified  in  this  act." 

Therefore,  I  am  of  opinion  that  female  employees  cannot  work  twelve 
hours  on  Saturday,  or  any  other  day,  except  on  a  day  which  follows  a 
holiday,  and  except  also  that  by  working  twelve  hours  on  a  day  following 
:i  holiday  such  employees  shall  not  exceed  the  maximum  of  fifty-four  hours 
l-er  week,  without  violating  the  provisions  of  the  law. 
Very  truly  yours, 

WM.    M.    HARGEST. 
Second  Deputy  Attorney  General. 


In  re  Road  In  Snowden  and  JeScrson  TownstaipB. 

Roads Location Rtgki  of  way  of  railroad. 

A  public  road  cannot  be  located  on  the  unoccupied  rlKht  of  way  of  a  railroad 
aven  thoug'h  that  Is  the  best  location,  and  will  not  disturb  the  railroad's  opera- 
tlonB.  Eiiceptlone  on  the  part  of  the  railroad  to  the  Viewers'  report  so  locatlDK 
a  public  road  wUI  be  euaUUned. 

Sur  Exceptions  to  Viewers'  Report  No.  2  October  Sessions,  1912.  Q.  S. 
Allegheny  County. 


Fuzo,  J,.  November  17,  1913.— Upon  petition  of  property  owners  and 
residents  of  Snowden  and  Jefferson  Townships  viewers  were  appointed  to 
consider  and  report  upon  the  advisability  of  relocating  a  portion  of  a  public 
road  laid  out  at  No.  4  June  Sessions,  1910.  The  viewers,  after  visiting  the 
locality  and  hearing  testimony,  reported  in  favor  of  relocating  the  portion 
of  the  road  in  Jefferson  Township  by  moving  the  same  to  the  south,  towards 
Peters  Creek.  The  relocated  road,  in  addition  to  passing  through  private 
property,  is  located  upon  a  portion  of  the  right-of-way  of  the  Peters  Creek 
branch  of  the  Pennsylvania  Railroad.  The  strip  ol  the  Railroad  Company's 
property  to  be  occupied  is  20  feet  in  width  and  189.5  feet  in  length.  To 
the  appropriating  of  the  strip  of  railroad  property  by  the  viewers  exceptions 
were  filed  by  the  Pennsylvania  Railroad,  denying  the  right  of  the  viewers 
to  take  any  portion  of  the  right-of-way  of  that  company  for  highway  pur- 
poses. From  an  examination  of  the  report  of  the  viewer.^  and  also  of  tlie 
testimony  taken  upon  the  exceptions,  it  appears  that  three  locations  are 
feasible  upon  which  the  road  might  be  re-located:  (1)  by  a  location  that 
necessitates  a  grade  crossing  over  the  right-of-way  and  track  of  exceptant; 
(2)  by  a  route  that  requires  the  construction  of  a  culvert  underneath  the 
tracks  of  the  Wabash-Pittsburgh  Terminal  Railway  Company;  and  (3)  by 
a  location  that  requires  the  appropriation  of  a  portion  of  the  Railroad  Com- 
pany's right-of-way  as  above  indicated.  It  further  appears  from  the  testi- 
mony that  the  Peters  Creek  Branch  of  exceptant  is  almost  exclusively  a 
coal  road,  consisting  of  one  track  upon  a  right-of-way  eighty  feet  in  width: 
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that  very  f«w  trains  pass  over  the  line  each  day.  Exceptants  claim  that 
the  entire  right-of-way  of  eighty  feet  will  in  the  early  future  be  necessary 

for  constructing  additional  tracks  which  will  be  required  by  the  opening 
of  coal  mines  and  the  increase  of  other  business  of  the  locality.  The  route 
designated  by  the  viewers  seems  to  be  the  most  economical,  in  that  the 
road  can  be  relocated  and  opened  upon  the  line  designated  by  the  viewers 
with  less  expense  than  either  of  the  other  two  feasible  routes.  To  con- 
struct a  culvert  under  the  tracks  of  the  Wabash-Pittsburgh  Railway  Com- 
pany will  cost  from  twelve  to  fifteen  thousand  dollars,  which  sum  is  in  ex- 
cess of  what  the  township  should  pay.  Another  route  will  necessitate  a 
grade  crossing  over'  the  track  of  exceptant,  which  should  be  avoided  if 
t.ossible.  By  the  route  which  occupies  the  strip  of  groimd  on  exceptant's 
right-of-way,  proposed  in  the  viewers'  report,  a  grade  crossing  will  be 
avoided  and  also  the  expenditure  necessary  to  construct  a  culvert  under  the 
tracks  of  the  Wabash  road.  The  road  will,  however,  if  so  constructed, 
parallel  the  track  of  exceptant  for  the  distance  of  189. S  feet  and  immediately 
.'idjoin  it.  The  main  question  is  the  right  to  appropriate  the  property  of 
the  railroad  company  for  highway  purposes.  We  have  not  been  referred  to 
any  case  in  which  the  occupied  right-of-way  of  a  railroad  company  has 
been  appropriated  longitudinally  for  a  public  road.  On  the  contrary  the 
decisions  of  our  appellate  courts  seem  to  hold  that  this  cannot  be  done.  In 
Crescent  Township  vs.  Railroad  Company,  210  Pa.,  334,  it  is  held  that  "The 
Quarter  Sessions  has  no  jurisdiction  to  lay  out  a  public  road  longitudinally 
on  the  occupied  road-bed  of  a  railroad  company,  and  its  decree  to  that 
effect  would  have  been  coram  non  judice,  a  nullity  because  of  a  want  of 
j'urisdiction  in  the  court  to  make  it."  In  Pittsburgh  Junction  Railroad  Com- 
pany's Appeal.  122  Fa.,  511,  the  Court  holds  that  a  railroad  company  in 
acquiring  and  holding  land  may  consider  the  necessity  of  future  needs  for 
ihe  handling  of  its  business. 

In  Road  from  Great  Bend  to  Great  Bend  Village,  2  Pa.  C.  C.  Rep.,  335. 
it  is  held  that  "a  railroad  is  a  public  highway,  and  we  cannot  lay  one  public 
road  upon  another."  Nor  does  the  matter  of  economy  warrant  the  taking 
■for  the  purpose  of  a  public  road  of  the  portion  of  a  railroad  company's 
right-of-way  upon  which  tracks  are  not  actually  laid:  122  Pa.,  511,  supra. 
In  view  of  these  decisions  we  are  of  opinion  that  a  public  road  cannot  be 
laid  out  longitudinally  upon  exceptant's  right-of-way.  The  exceptions  should 
therefore  be  sustained. 

And  now.  to  wit,  November  17th,  1913.  exceptions  sustained. 
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Hank TufiUy Compotition Leased—Co nlinuing  liability. 

A  leaned  certain  premiHea  to  B  for  a  term  of  two  years.  B  went  Into  bank- 
ruptcy and  named  A  as  a  creditor  (or  the  amount  of  the  rent  then  due.  B  made 
«  compoolllon  with  hia  creditors,  A  being  paid  the  rent  due  In  full.  A,  subae- 
qnentlr  brought  suit  for  the  rent  for  the  tralance  of  the  term.  Held,  that  as  the 
ned  back  to  him  after  the  cotnposltton. 

Stir  rule  for  judghient  for  want  of  a  sufficient  affidavit  of  defence.  No.  197 
March  Term,  1912.    C.  P.  Allegheny  County. 

James  H.  Gray,  for  plaintiff. 
S.  S,  Shapiro,  for  defendanL 

PRAZKS,  P.  J.,  November  17.  1913.— Defendants  leased  from  plaintiff  the 
building  at  No.  104  Market  street  for  a  period  of  two  years,  beginning  May 
1,  1910,  at  the  monthly  rental  of  $100  for  the  first  year  and  $!2S  per  month 
for  the  second  year,  to  be  paid  monthly.  The  lease  is  in  the  usual  tight 
form.  The  rental  was  paid  by  defendants  until  the  month  of  .\pri1,  1911. 
This  action  was  brought  to  recover  for  the  balance  of  the  term,  amounting 
in  the  aggregate  to  $1,100.00.  The  making  of  the  lease  is  not  denied  in 
the  affidavit  of  defense,  nor  is  it  denied  that  the  amount  claimed  has  not 
been  paid.  The  sole  defense  is  that  on  January  19,  1911,  an  involuntary 
petition  in  bankruptcy  was  filed  by  certain  creditors  against  defendants,  at 
No.  SS96  in  BankrtJptcy  in  the  United  States  District  Court  for  the  Western 
District  of  Pennsylvania;  that  subsequently  the  South  Side  Trust  Company 
ivas  appointed  Receiver  for  defendants  by  that  Court;  that  thereupon  defend- 
ants filed  schedules  in  bankruptcy,  naming  plaintiff  as  one  of  their  creditors, 
and  while  it  was  not  so  stated  in  the  affidavit  of  defense,  it  was  admitted 
at  the  argument  that  the  schedule  showed  plaintiff  to  be  a  creditor  for  rent 
due  for  the  months  of  February  and  March,  1911.  On  this  point  the  affi- 
davit of  defense  is  not  definite.  It  merely  sets  forth  that  plaintiff  was  a 
creditor  of  defendants  without  indicating  the  amount  of  the  indebtedness. 
It  i»  further  averred  in  the  affidavit  of  defense  that  at  a  meeting  of  creditors 
afterwards  held,  a  composition  was  agreed  upon  under  which  defendants 
paid  to  their  creditors  forty  per  cent,  of  the  amount  of  their  claims,  and 
that  later  defendants  were  discharged  as  bankrupts,  FlaintitTs  claim  fof 
rent  for  the  two  months  named  in  the  bankruptcy  schedules  was  paid  in 
full.  The  sole  question  here  is  whether  or  not  the  bankruptcy  proceedings 
terminated  the  lease  and  relieved  defendants  from  all  liability  thereunder, 
as  claimed  by  defendants.  While  that  question  has  been  before  the  Courts, 
and  especially  the  Federal  Courts,  in  a  number  of  cases  and  has  been  deter- 
mined each  way,  we  are  of  opinion  that  the  weight  of  the  authority  is  that 
«uch  proceedings  do  not,  under  circumstances  similar  to  those  of  this  case, 
terminate  the  lease  and  relieve  the  lessees  from  liability  thereunder.  The 
lease  in  question  was  an  asset  of  defendants,  and  immediately  upon  the  con- 
summation of  the  composition  it,  with  other  assets  of  the  bankrupts,  was 
turned  back  to  them  and  was  subject  to  their  use  the  same  as  other  prop- 
erty. Under  these  circumstances  defendants  were  not  relieved  from  liability. 
and  as  the  affidavit  of  defense  sets  up  no  other  valid  defense  this  rule  should 
he  made  absolute. 

And  now,  to  wit,  November  17th,  1913,  rule  absolute;  to  which  order 
•defendants  except  and  at  their  instance  bill  sealed. 
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Naab  tb.  DonglMB. 

Justice  of  Peace Judgment Reversal  of Execution  for  cosii Cer- 

There  1b  no  authority  for  an  execution  for  costs  on  the  reverMil  of  a  Judg- 
ment of  a  juBtlce  ot  the  peace  on  certiorari,  because  there  Is  tio  statute  oonfer- 
tVde  the  rleht  to  recover  cobib  In  «uch  case. 

The  Act  of  May  II,  1901,  P.  L.  Ifi*.  providing;  that  where  a  proceeding  before 
a  Justice  of  the  peace  la  reversed  on  certiorari  and  JudKment  la  given  by  the 
court  for  the  defendant  It  shall  carry  with  it  all  costB  Incurred  In  the  case.  Is  not 
applicable  where  Judgment  on  reversal  on  eerltorarl  Is  not  given  for  the  de- 
fendant. 

Rule  to  Stay  execution  for  costs.  No,  264  June  Term.  1913.  C.  P.  Fay- 
ette County. 

George  Patterson,  for  rule. 
George  B.  Jeffries,  contra. 

Van  SwEAmscEN,  J..  Ai^ust  26.  1913.— On  a  certiorvi  lo  a  justice  of  the 
peace  we  reversed  the  judgment  of  the  justice.  Douglass  vs.  Nash,  61  P. 
L.  J.  659.  Thereupon  counsel  for  the  defendants  below  caused  an  execution 
for  costs  to  be  issued  from  the  common  pleas.  We  are  rfsked  now  to  stay 
that  execution.  Notwithstanding  some  conflict  in  the  decisions  of  the  lower 
courts, .  there  is  no  authority  for  an  execution  for  costs  on  the  reversal  of 
a  judgment  of  a  justice  of  the  peace  on  certiorari,  because  there  is  no 
statute  conferring  the  right  to  recover  costs  in  such  case.  Boston  vs.  Mc- 
Daniels,  3  Kulp,  514;  Hartman  vs.  Bechtel,  1  Woodward's  J>ecisions.  140; 
Pennsylvania  Anthracite  Coal  Company  vs.  Ranck,  2  Chester  Co.  Rep..  488; 
Backus  vs.  Foy,  lb.;  Munshower  vs.  Evans,  Ib„  489;  Brcnnan  vs.  Taylor, 
2  W.  N.  C,  16;  Alexander  vs.  Figley.  12  Pa.  C.  C,  316.  Counsel  for  the 
execution  cites  Palmer  &  Co.  vs.  Lacock,  107  Pa.,  346,  where  a  writ  of  error 
to  the  refusal  of  the  lower  court  to  set  aside  such  an  execution  was  quashed. 
But  that  was  because,  as  held  also  in  many  other  cases,  under  the  22nd 
section  of  the  Act  of  March  20,  1810,  5  Sm.  L.,  161,  the  decision  of  thje 
court  of  common  pleas  on  a  certiorari  to  a  justice  of  the  peace  is  final  and 
conclusive,  and  cannot  he  reviewed  by  the  appellate  courts,  whether  right 
or  wrong.  The  Act  of  May  11,  1901,  P.  L.  164,  providing  that  where  a  pro- 
ceeding before  a  justice  of  the  peace  is  reversed  on  certiorari  and  judgment 
it  given  by  the  court  for  the  defendant  it  shall  carry  with  it  all  costs  in- 
curred in  the  case,  is  not  applicable  here.  We  did  not  give  judgment  for 
the  defendant,  nor  could  we  have  done  so,  having  reversed  the  judgment 
merely  for  want  of  service  of  the  summons  on  one  of  the  defendants. 

And  now,  August  26,  1913,  the  rule  to  stay  execution  is  made  absolute. 
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Stratton  vs.  County  of  Allegheny  et  aL 

CouMtiet  and  cities JoiHt  building Art  of  April  IStA,  1913 Constitu- 
tionality of. 

The  Act  of  April  ISCh,  ISIS,  wlilch  provides  tha.t  "In  each  county  where  the 
couDty-Bsat  is  wHhIn  the  llmlu  of  any  city  the  county  oommtoalonera  and  tbe 
corporate  BUthnitleB  of  auch  city  shall  have  the  power  to  agree  upon  a  alta 
within  lh»  ItmltB  of  auch  city  and  erect  thereon  a  Joint  county  and  municipal 
buildlDK,  to  be  used  by  the  county  for  court  hou»8  and  other  couirty  purposes  and 
to  bo  used  by  tbe  city  for  rauntclpal  purposeB,"  la  not  In  violation  of  that  part  Of 
Art.  3,  Sect.  7  of  the  Conetltutlon,  which  provides  that  "the  General  ABsembly 
Bhall  not  paas  any  local  or  special  law  •  •  •  regTiIatlng  the  affairs  of  coun- 
Ues.  cltlen,  townshtpa.  wards,  borougha  and  school  dlstrtota."  By  the  provlsloaa 
of  this  act.  In  time  every  county-seat  In  the  slate  may  bo  within  the  Itmlta  of  a 
city,  hence  it  1h  possible  for  the  act  to  apply  In  Che  future  to  any  county  In  the 
Btate,  and  for  this  reason  alone  tbe  aot  would  be  general.  It  appears  that  the 
classlllcatlon  described  therein  Is  founded  upon  real,  common,  genuine  distinc- 
tion, and  Is  for  that  reason  general. 

Neither  Is  the  aot  unconstitutional,  aa  being  In  violation  of  the  last  para- 
graph of  Art.  3,  Sect.  7  of  the  Constitution,  which  provides  "Nor  shall  any  law  be 
passed  granting  powers  and  privileges  In  any  case  where  the  granting  of  such 
pow«rs  and  privileges  shall  have  been  provided  for  by  general  law,  nor  where 
courts  have  Jurisdiction  to  grant  same  or  give  the  relief  aslKed  for." 

The  provisions  of  the  act,  that  the  county  commisfll oners  of  the  proper 
county  and  the  proper  city  authorttlea  may  Jointly  choose  and  erect  such  site.  Is 
not  In  violation  of  Art.  3,  Sect.  20,  which  provides  that  "Tlie  General  Assembly 
Bhall  not  delegate  to  any  special  commission,  private  corporation,  or  association, 
any  power  to  make,  supervjae  or  interfere  In  any  municipal  Improvements,  money, 
property  or  effect,  held  In  trust  or  otherwise,  or  to  levy  tales  or  to  perform  any 
municipal    function    whatsoever." 

In  the  absence,  therefore,  of  any  proof  of  fraud,  the  making  of  a  contract 
between  tbe  county  commissioners  and  the  councils,  for  the  erection  of  a  Joint 
county  and  municipal  building,  pursuant  to  the  provisions  of  tbe  act,  la  legal  and 
will  not  be  enjoined. 

In  the  absence  of  fraud,  it  is  legal  for  councllB  and  for  the  county  commlB- 
IdOBera  to  cbooae  an  architect  for  the  erection  of  such  Joint  building  without 
advertisement,  although  the  laws  Bflvernlng  the  making  of  contracts  for  the  clly 
and  the  oouMy  provide  that  the  work  shall  be  let  to  the  lowest  responalble  bidder, 
after  due  advertisement,  ana  this  for  the  reason  that  an  architect  is  engaged 
because  of  bis  profeaalonal  skill  and  scientific  knowledge  and  Is  for  that  reason 
excepted  from  tbe  general  rule. 

The  City  of  Plttsl)urgh  and  the  Couoty  of  Allegheny  agreed  to  erect  a  Joint 
county  and  city  building  under  this  act  and  provided  for  the  exchange  of  certain 
properties  at  a  valuation  to  be  died  by  appraisement.  In  a  bill  in  equity  to 
restrain  the  erection  of  such  building  It  was  Acrid,  that  Inasmuch  as  ther?  had 
been  no  appraisement  of  properties  and  hence  no  liability  Incurred  by  the  city  un- 
der the  agreement  the  question  of  whether  tbe  city  would  exceed  Its  two  per  cent. 
debt  limit  by  proceeding  with  the  agreement,  was  premature. 

In  Equity.    No.  1981  October  Term,  1913.    C.  P.  Allegheny  Cottnty. 

John  S.  Perguson,  A.  B.  Anderson  and  Joseph  F.  Maykugh,  for  pUintifF. 

Charles  A.  O'Brien  and  J.  B.  Ftichetiaver,  for  dty. 

A.  B.  Hay  and  Edward  B.  VaiU,  for  county. 
DECISION: 

SwEAKiN-GEN,  J.,December  10,  1913.— The  County  of  Allegheny  and  the  City  of 
Pittsbtjrgh,  on  May  26,  1913,  entered  into  a  written  contract  for  the  erection 
of  a  joint  county  and  municipal  building  upon  lands  now  belonj^ing  to  said 
county  and  acquired  for  county  purposes,  and  for  the  conveyance  by  the 
oounty  to  the  city  of  one-half  of  said  lands  in  exchange  for  a  conveyance  by 
tbe  city  to  the  county  of  certain  real  estate  belonging  to  said  city.  Pursuant 
to  said  contract,  the  authorities  of  the  county  and  city,  constituting  a  joint 
commission,  instituted  a  competition  for  the  selection  of  an  architect  for  the 
design  and  supervision  of  the  erection  of  said  joint  county  and  municipal 
boildins,  which  ia  not  yet  closed.  The  aforesaid  project  was  undertaken  in 
an  Act  of  Assembly,  authorizing  any  county  and  city,  in  any 
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county  wherein  the  county-seat  is  within  the  limits  of  Such  city,  to  erect  & 
joint  county  and  municipal  building,  etc.  approved  April  18,  1913,  P.  L.  96. 

E.  L.  Stratton,  a  taxpayer  in  Pittsburgh,  Allegheny  County,  Pennsyl- 
vania, filed  this  bill  against  the  said  county  and  city  et  al.,  wherein  he  alleged 
,  that  said  Act  of  Assembly  is  unconstitutional,  because  it  is  special  and  local 
-  legislation;  that  the  City  of  Pittsburgh  is  not  competent  to  incur  the  liabilt- 
'  ties  imposed  by  said  Act  of  Assembly,  its  indebtedness  now  exceeding  the 
constitutional  limit;  that  said  competition,  for  the  choice  of  an  architect,  ia 
contrary  to  the  statutes  requiring  advertisement  and  full  competition;  and 
that  the  County  of  Allegheny  has  no  power  to  convey  property  acquired  for 
county  purposes  in  exchange  for  property  not  to  be  so  used. 

The  defendants  answered  the  bill,  wherein  they  denied  that  said  Act  of 
Assembly  is  unconstitutional,  that  the  city's  indebtedness  exceeds  the  consti-  ■ 
tutional  limit,  that  said  competition  is  illegal,  and  that  the  county  has  no 
power  to  make  such  exchange  of  property.  No  objection  was  made  to  the 
form  of  the  bill,  nor  was  any  technical  question  raised,  but  the  parties  went 
to  trial  upon  the  merits,  in  order  that  a  speedy  decision  might  be  had. 
From  the  evidence,  we  find  the  following: 

FINDINGS  OF  FACT. 

1.  E.  L.  Stratton,  the  complainant,  is  a  citizen  of  the  State  of  Pennsyl- 
vania and  is  a  resident  of  the  City  of  Pittsburgh,  Allegheny  County,  in  said 
state.  He  is  the  owner  of  real  estate  in  said  city  and  is  a  taxpayer  in  both 
the  County  of  Allegheny  and  the  City  of  Pittsburgh. 

The  County  of  Allegheny,  one  of  the  defendants,  is  a  sub-division  of  the 
State  of  Pennsylvania,  duly  constituted  under  the  laws  of  said  state,  and  the 
county  commissioners  thereof  are  the  defendants,  1.  K.  Campbell,  J.  Denny 
O'Neil  and  S.  J.  Toole. 

The  City  of  Pittsburgh,  another  of  the  defendants,  is  a  municipal  cor- 
poration, under  the  Constitution  and  laws  of  the  State  of  Pennsylvania,  and 
is  a  city  of  the  second  class.  The  defendants,  William  A.  Magee  is  the  mayor 
of  said  city,  E.  S.  Morrow  is  controller  thereof,  and  John  M.  Goehring,  E.  V. 
Babcock,  Robert  Garland,  William  A.  Hoeveler,  J.  P.  Kerr,  P.  J.  McArdlc, 
Enoch  Rauh,  W.  G.  Wilkins  and  S.  S.  Woodburn  constitute  the  city  council 
of  said  City  of  Pittsburgh. 

2.  By  virtue  of  the  authority  vested  in  it  under  the  laws  of  the  State  of 
Pennsylvania,  the  said  County  of  Allegheny  heretofore,  in  addition  to  all 
other  real  estate  owned  by  it  tor  county  purposes  in  said  County  of  Alle- 
gheny, has  acquired  by  purchase  for  county  purposes,  certain  real  estate,  and 
it  is  now  the  owner  of  the  same  in  fee  simple,  to  wit: 

All  that  certain  lot  of  ground  situated  in  tiie  City  of  Pittsburgh,  Alle- 
gheny County,  Pennsylvania,  immeSiately  south  of  the  present  court  house, 
and  bounded  by  Diamond  street,  Ross  street.  Fourth  avenue  and  Grant  street, 

3  The  said  City  of  Pittsburgh  is  the  owner  in  fee  simple  of  real  estate 
situated  at  the  corner  of  Smithfield  street  and  Oliver  avenue  in  said  city 
approximately  120  feet  square,  upon  which  is  erected  a  municipal  building 
used  for  municipal  purposes.  The  said  city  is  also  the  owner  in  fee  simple  of 
teal  estate  situated  in  said  city  on  Sixth  avenue,  on  which  there  is  erected  a 
•  building  used  by  the  Department  of  Public  Safety  and  for  other  municipal 
purposes;  and  said  city  is  also  the  owner  in  fee  simple  of  the  Allegheny  City 
Poor  Farm,  adjoining  the  County  Work  House  at  Warner  Station,  Alle- 
gheny County.  Pennsylvania. 

4.  The  City  of  Pittsburgh  submitted  to  the  electors  thereof,  at  the 
November  election  in  the  year  1910,  the  question  of  increasing  the  indebted- 
ness of  said  city  in"  the  sum  of  $1,500,000  for  the  erection,  furnishing  and 
equipping  of  a  municipal' building,  or  City  Hall,  tor  administration  purposes, 
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and  said  proposed  increase  of  indebtedness  was  duly  authorized  by  a  vote 
of  the  electors.  Thereafter  the  indebtedness  of. said  city  was  duly  increased 
in  said  amount  for  said  purposes,  and  the  bonds  issued  therefor  were  sold 
and  the  proceeds  arising  from  said  sale  have  been  in  the  possession  of  the 
city  for  upwards  of  two  years. 

The  aforesaid  increase  of  indebtedness  was  authorized  by  an  Ordinance: 
"Signifying  the  desire  of  Councils  of  the  City  of  Pittsburgh  that  the  indebt- 
edness of  said  City  be  increased  in  the  sum  of  $1,500,000  for  the  erection, 
furnishing  and  equipping  of  a  Municipal  Building,  or  City  Hall,  for  adminis- 
tration purposes."  approved  September  14,  1910,  and  recorded  in  Ordinance 
Book  Vol.  22,  page  99.      . 

Another  Ordinance:  "Authorizing  and  directing  the  holding  of  a  public 
election  throughout  the  City  of  Pittsburgh  for  the  purpose  of  obtaining  the 
assent  of  the  electors  of  said  City  to  an  increase  of  indebtedness  of  said  City, 
which  the  corporate  authorities  thereof  desire  to  make  in  the  sum  of 
(1,500.000  for  the  erection,  furnishing  and  equipping  of  a  Municipal  Building, 
or  City  Hall,  for  administration  purposes,  and  providing  for  the  submission 
of  such  question  to  a  vole  of  the  electors  of  said  City  at  said  election,  and 
fixing  the  time  and  place  of  and  providing  for  the  holding  of  said  election," 
approved  September  30.  1910.  and  recorded  in  Ordinance  Book  Vol.  22, 
page  110. 

Another  Ordinance:  "Authorizing  and  directing  an  increase  of  indebt- 
edness of  the  City  of  Pittsburgh  in  the  sum  of  $1,500,000,  and  providing  for 
the  issue  and  sale  of  bonds  of  said  City  in  said  amount,  to  provide  funds  for 
the  erection,  furnishing  and  i;quipping  of  a  Municipal  Building,  or  City  Hall, 
for  administration  purposes,  and  providing  for  the  redemption  of  said  bonds 
and  the  payment  of  interest  thereon,"  approved  December  17,  1910,  and 
recorded  in  Ordinance  Book  Vol.  22,  page  370. 

And  the  proceedings  for  such  increase  of  indebtedness  were  duly  ap- 
proved in  the  Court  of  Quarter  Sessions  of  Allegheny  County,  Pennsylvania. 
at  No.  1  November  Sessions,  Bonded  Indebtedness,  and  recorded  in  Bonded 
Indebtedness, Docket  Vol.   10,   page   149. 

5.  The  said  City  of  Pittsburgh  submitted  to  the  electors  thereof,  at  the 
November  election  in  the  year  1912.  the  question  of  increasing  the  indebted- 
ness of  said  city  in  the  sum  of  $1,230,000  to  enable  the  said  city  to  acquire 
land  upon  which  to  erect. a  new  Municipal  Building,  and  said  proposition 
so  submitted  a,t  said  election  was  defeated. 

6.  The  Legislature  of  the  State  of  Pennsylvania  passed  an  Act  entitled, 
"An  Act,  authorizing  any  county  and  city,  in  any  county  in  which  the 
county-seat  is  within  the  limits  of  such  city,  to  erect  a  joint  county  and 
municipal  building;  providing  for  the  conditions  under  which  such  building 
may  be  erected,  and  for  the  ownership  thereof;  providing  for  the  selection 
of  a  site  for  said  building,  and  authorizing  said  county  and  city  to  make  a 
sale  or  exchange  of  properties  under  certain  conditions  for  the  purpose  of 
securing  such  site;  authorizing  the  acquisition  of  additional  property  for 
such  building  by  purchase  or  condemnation;  and  authorizing  the  county  to 
issue  bonds  in  payment  of  any  indebtedness  incurred  for  its  share  of  the 
cost  of  such  building  and  land."  This  statute  was  approved  April  18.  1913, 
and  is  found  in  the  Pamphlet  Laws  for  the  year  I9I3  at  page  96. 

No  notice  of  an  intention  to  apply  for  Ihe  passage  of  said  Act  by  the 
Legislature  was  published  in  any  way  or  in  any  place. 

7.  Pursuant  to  the  statute  mentioned  in  Findings  of  Fact  6.  on  the 
26th  day  of  May,  1913.  the  said  County  of  Allegheny  and  the  said  City  of 
Pittsburgh,  entered  into  a  written  contract,   which,   inter  alia,   provided   as 

"First.  The.  County  shall  convey  in  fee  simple  and  by  good  and  suffi- 
cient title,  for  use  as  a  City  Hall,  one-half  of  the  land  bounded  by  Ross, 
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Uiamond  and  Grant  streets  and  Fourth  avenue,  which  lies  south  of  ?  line 
beginaing  from  a  point  on  the  eastern  aide  of  Grant  street  equidistant  from 
Diamond  street  and  Fourth  avenue  and  running  parallel  to  Diamond  street 
to  a  point   on   Rosa   street.     If   Diamond   street   is   widened   by   Ihe   City   of 

Pittsburgh,  the  land  to  be  conveyed  to  the  City  shall  be  that  which  lies 
south  of  a  similar  line  equidistant  from  Diamond  street  as  widened  and 
Fourth  avenue.  Upon  which  the  City  shall  erect  a  City  Hall  in  conjunction 
with  an  Annex  to  the  Court  House,  to  be  erected  by  the  County  on  the 
north  one-half  of  the  land  bounded  by  the  streets  just  named.  In  payment 
to  the  County,  in  the  manner  hereinafter  provided,  for  the  conveyance  in  fee 
simple  and  by  Kood  and  sufficient  title  of  this  land  to  the  City,  the  City 
will  convey  to  the  County  in  fee  simple  and  by  good  and  sufficient  title,  its 
City  Hall  property  on  Smithfield  street,  and  also  its  Allegheny  City  Poor 
Farm  land  adjoining  the  Work  House  at  Warner  Station.  The  parties 
hereto  shall  request  the  Common  Pleas  Court  to  appoint  three  members  of 
the  County  Board  of  Viewers  who  shall  proceed  to  appraise  the  respective 
values  of  the  properties  to  be  conveyed  by  the  County  to  the  City  and  by 
the  City  to  the  County,  The  values  of  the  various  properties,  as  shown  by 
such  appraisal,  shall  be  accepted  by  both  City  and  County  as  final  and  con- 
clusive. The  party  upon  whom  the  excess  valuation  is  fixed  by  the  appraisal 
aforesaid  shall  pay  in  cash  the  amount  thereof  to  the  other  party  within  two 
years  from  the  date  of  the  conveyance  to  it  of  the  real  estate  herein  agreed 
to  be  conveyed,  and  the  amount  of  such  excess  valuation  shall  bear  interest 
from  the  date  of  such  conveyance  at  the  rate  of  five  per  cent,  per  annum. 
After  the  transfer  of  the  City  Hall  property  to  the  County,  the  City  may 
continue  to  occupy  the  City  Hall  until  the  completion  of  the  joint  City  and 
County  building,  upon  an  annual  rental  which  equals  four  per  cent,  of  the 
value  at  which  the  Viewers  herein  named  shall  appraise  said  City  Hal!  prop- 
erty, and  during  the  ownership  by  the  County  of  the  City  Hall  property  the 
City  shall  exempt  it  from  taxation  for  City  and  school  purposes  and  the 
County  shall  likewise  exempt  from  taxation  for  County  purposes  the  prop- 
erty herein  agreed  to  be  conveyed  to  the  City.  If  the  conveyance  is  made 
to  the  County  of  the  City  Hall  property  prior  to  February  1,  1914,  rental 
shall  not  be  due  and  payable  therefor  until  February  1,  1914,  and  thereafter 
it  shall  be  due  and  payable  at  the  end  of  each  quarter.  If  the  County  shall 
sell  the  City  Hall  property  prior  to  the  completion  of  the  joint  City  and 
County  building,  the  City  shall  vacate  said  property  on  ninety  days'  written 
notice  so  to  do. 

"Second.  The  County  will  proceed  at  the  earliest  practicable  time  to 
the  condemnation,  for  the  use  of  the  County  for  the  Court  House  extension 
purposes,  of  the  Marshall  property  on  Diamond  street  and  the  Maloney 
property  on  Diamond  and  Grant  streets.  Inasmuch  as  the  City  proposes  to 
widen  Diamond  street  between  Grant  and  Ross  streets  by  taking  properly 
to  a  width  not  exceeding  fifteen  (15)  feet  on  the  south  side  of  the  street, 
the  County  agrees  to  .waive,  by  reason  of  such  widening,  all  damages  which 
it  may  suffer  to  the  property  now  owned  by  it.  For  the  net  damages,  if  any, 
to  the  Marshall  and  Maloney  properties,  the  City  shall  pay  the  County  such 
amount  as  it  may  suffer  by  reason  of  such  widening,  which  sum  shall  be 
determined  by  the  three  members  of  the  Board  of  Viewers  aforesaid,  which 
said  sum  shall  be  chargeable  to  and  payable  from  the  contingent  fund.  The 
amount  of  such  damage,  as  finally  determined,  if  the  excess  valuation  from 
the  exchange  of  properties  is  fixed  upon  the  County,  shall  be  deducted  from 
the  amount  to  be  paid  to  the  City,  and  if  the  excess  valuation  is  fixed  upon 
the  City,  it  shall  pay  such  damages,  together  with  such  excess  valuation,  to 
the  County  within  two  years  from  the  time  of  the  exchange  of  properties, 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  until  paid. 
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The  County  waives  all  damages  to  the  property  it  now  owns  or  which  it 
may  hereafter  acquire  because  of  the  City's  cutting  the  Hump. 

"Third.  Upon  the  property  so  acquired  by  the  City  and  the  County 
there  shall  be  erected  at  the  earliest  possible  date  a  joint  City  and  County 
building,  according;  to  plans  to  be  adopted  in  the  manner  agreed  upon  by 
the  parties  hereto  with  Mr.  Cass  Gilbert  of  New  York,  the  architect  with 
whom  a  Committee  of  Council  and  the  County  Commissioners  have  already 
consulted  and  arranged  a  plan  of  procedure." 

This  agreement  was  executed  and  delivered  by  the  City  of  Pittsburgh, 
in  pursuance  of  an  ordinance  of  the  said  city,  duly  authorizing  the  mayor 
thereof  to  execute  the  same,  which  was  approved  the  8th  day  of  May,  1913, 
and  by  and  on  behalf  of  the  county  commissioners  of  Allegheny  County, 
pursuant  to  a  resolution  adopted  by  said  commissioners  at  a  regular  meet- 
ing, held  on  the  13th  day  of  May,  1913. 

A  copy  of  said  contract,  marked  Exhibit  A,  is  attached  to  the  answer 
filed  by  the  defendants  in  this  bill. 

8.  The  County  of  Allegheny  and  City  of  Pittsburgh  employed  Messrs. 
Cass  Gilbert  and  Walter  Cook,  architects  of  the  City  of  New  York,  to  pre- 
pare a  program  of  competition  for  the  selection  of  an  architect  for  said 
joint  County  and  Municipal  building,  and  to  act  as  professional  advisers  in 
the  same.  A  program  was  formulated  and  the  same  was  duly  adopted  by 
said  county  and  city.  It  provided  that  any  architect,  who  had  resided  in 
Allegheny  County  since  January  1,  1912,  and  had  maintained  an  office  therein 
since  said  date,  might  submit  his  name'  and  qualifications,  and  from  this 
number  not  less  than  five  nor  more  than  Hfleen  would  be  selected  to  submit 
designs  for  the  building.  It  was  also  provided  that  a  Jury  of  Architects 
named  should  select  from  these  designs  the  one  which  appeared  to  it  the 
most  meritorious,  and  also  the  four  others  in  the  next  order  of  merit,  and 
make  a  written  report  thereof  to  the  commission,  being  composed  of  the 
county  commissioner.-!  and  the  committee  of  councils,  and  from  these  the 
successful  architect  and  design  should  be  chosen.  The  duties  of  the  archi- 
tect -and  of  the  owner  and  the  requirements  of  the  building  were  also  pre- 
scribed. Among  the  duties  of  the  owner,  it  was  provided  that  the  architect 
should  be  paid  for  his  services  a  sum' equal  to  six  per  cent,  on  the  cost  of 
the  work,  and  the  manner  of  payment  was. prescribed;  and  the  owner  was 
to  reimbarM  the  architect  for  the  expenses  incurred  by  him  or  his  deputies 
while  traveling  in  the  discharge  of  duties  connected  with  the  work  and  also 
for  the  cost  of  services  of  engineers  for  heating,  mechanical,  electrical  and 
sanitary  work.  The  architect  was  to  design  the  entire  building  and  its  sur- 
rounding and  to  direct  the  design  of  its  construction,  engineering  and  decor- 
ating work  and  its  fixed  equipment.  He  was  to  prepare  or  advise  as  to 
forms  of  proposals  and  contracts,  to  issue  certificates  of  payment  and  keep 
proper  accounts  and  was  to  supervise  the  execution  of  the  work. 

A  copy  of  said  program  is  printed  at  pages  16  to  27,  both  inclusive,  of 
the  answer  filed  by  the  defendants,  and  reference  to  which  is  hereby  made, 
the  same  being  quite  lengthy. 

9.  On  or  about  July  19,  1913,  an  advertisement  was  published  in  the 
Pittsburgh  Gazette  Times.  Pittsburgh  Dispatch,  Pittsburgh  Chronicle  Tele- 
graph and  the  Pittsburgh  Sun,  giving  notice  that  a  program  of  competition 
was  to  issue  and  that  architects,  who  had  resided  and  maintained  offices  in 
Allegheny  County  since  January  I.  1912.  were  requested  to  submit  their 
names  and  qualifications.  About  forty  architects  responded,  and  from  these 
fifteen  were  chosen  by  the  joint  committee  representing  the  county  and  city. 
The  selection  was  fairly  conducted  and  was  without  spite,  malice  or  frav 
on  the  part  of  the  joint  committee,  nor  was  there  any  discrimination  by  the 
commission  in  making  the  choice  consequent  upon  applicants  being  or  not 
being  members  of  the  American  Institute  of  Architects. 
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These  designs  must  be  delivered  to  the  county  engineer,  in  accordance 
with  the  program,  on  or  before  December  20.  1913.  From  the  designs  or 
plans  so  submitted  one  may  be  adopted,  hul  all  of  them  may  be  rejected,  upon 
payment  to  certain  ones  of  the  fifteen,  whose  plans  have  been  recommended, 
of  specified  amounts,  as  set  forth  in  the  said  program  mentioned  in  Find- 
ings of  Fact  8.  The  time  for  the  submission  of  said  designs  has  not  yet 
expired. 

!0.  The  value  of  the  real  estate,  agreed  to  be  exchanged  by  the  County 
of  Allegheny  and  the  City  of  Pittsburgh,  has  not  been  ascertained  in  tlie 
manner  prescribed  by  the  Act  of  April  18.  1913,  nor  otherwise,  nor  has  the 
exchange  of  property  been  attempted. 

OPINION. 

The  important  question  in  this  case  is  the  constitutionality  of  the  Act 
of  April  18,  1913,  P.  L.  96.     It  has  been  attacked  upon  the  following  grounds: 

1.  It  is  alleged  that  the  Act  violates  Article  III,  Section  7  of  the  Con- 
stitution, which  provides: 

"The  General  Assembly  shall  not  pass  any  local  or  special  law  •  •  ' 
regulating  the  affairs  of  counties,  cities,  townships,  wards,  boroughs  or  school 
districts  •  •  *  Nor  shall  any  law  be  passed  granting  powers  or  privi- 
leges in  any  case  where  the  granting  of  such  powers  and  privileges  shall  have 
been  provided  for  by  general  law,  nor  where  the  courts  have  jurisdiction  to 
grant  the  same  or  give  the  relief  asked  for." 

2.  It  is  also  alleged  that  the  Act  violates  Article  III,  Section  20,  which 
provides  that: 

"The  General  Assembly  shall  not  delegate  to  any  special  commission, 
private  corporation  or  association,  any  power  to  make,  supervise  or  inter- 
fere witji  any  municipal  improvement,  money,  property  or  effects,  whether 
held  in  trust  or  otherwise,  or  to  levy  taxes  or  to  perform  any  tnunicipal 
function  whatever." 

In  the  courts,  the  presumption  is  that  a  statute,  regularly  enacted  by 
the  law-making  branch  of  the  government,  is  constitutional.  "We  can  de- 
clare an  Act  of  Assembly  void,  only  when  it  violates  the  Constitution  clearly, 
palpably,  plainly;  and  in  such  manner  as  to  leave  no  doubt  or  hesitation  on 
our  minds:"  Commonwealth  ex  reL  vs.  Hyneman,  242  Pa.,  244. 

Is  the  Act  now  in  question  a  local  or  special  law.  within  the  meaning 
of  the  prohibition  contained  in  Article  III,  Section  7  of  the  Constitution 
above  quoted?  The  Act  authorizes  the  construction  of  joint  county  and 
municipal  buildings.  Both  counties  and  cities  must  have  such  buildings, 
and  the  cost  thereof  must  be  paid  out  of  the  public  funds  raised  by  taxation. 
There  can  be  no  doubt  that  the  Act  purports  to  regulate  the  "affairs  of  coun- 
ties and  cities."  If,  therefore,  it  is  a  local  or  special  law,  as  contended  by 
the  complainant,  it  offends  against  said  Article  III.  Section  7  of  the  Consti- 
tution. If  it  is  not  a  local  or  special  law,  the  Legislature  did  not  transcend 
its  powers  in  enacting  the   same. 

The  Act  provides:  "Thai  in  each  county  of  this  commonwealth,  where 
the  county-seat  is  within  the  limits  of  any  city,  the  county  commissioners 
and  the  corporate  authorities  of  such  city  shall  have  the  power,  and  they 
are  hereby  aulhori/ed,  to  agree  upon  a  site  within  the  limits  of  such  city. 
and  to  erect  thereon  a  joint  county  and  municipal  building,  to  be  used  by 
the  county  for  court  house  and  other  county  purposes  and  to  be  used  by  the 
city  for  municipal  purposes." 

It  is  apparent,  of  course,  that  the  Act  did  not  apply,  and  it  was  not  in- 
tended to  apply,  to  all  the  counties  and  cities  of  the  state,  at  the  date  of  its 
passage.  But  no  county  nor  city  was  excluded  from  its  operation.  In  time 
every  county-seat  in  the  state  may  be  within  the  limits  of  a  city,  for  no  dis- 
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tiDCtion  is  made  between  cities.  It  is  a  fact,  of  which  we  take  notice,' that 
the  Act  does  apply  to  many  connties  and  cities.  Harrisbtirg  in  Dauphin 
County,  Scranton  in  Laclcawanna  County,  New  Castle  in  Lawrence  County,' 
Philadelphia  in  Philadelphia  County,  and  Pittsburgh  in  Allegheny  County. 
are  some  that  may  be  mentioned.  But  it  does  not  now  apply  to  all  coun- 
ties. Therefore  the  Act  is  one  of  classification.  It  authorizes  the  erection 
of  joint  county  and  municipal  buildings,  where  the  county-seat  is  within  the 
limits  of  a  city,  and  it  necessarily,  excludes  from  its  present  operation  those 
counties  in  which  such  conditions  do  not  exist.  Is  this  a  genuine  clasaifica- 
lion,  founded  upon  "natural,  reasonable  and  necessary  conditions"? 

It  seems  to  us  that  there  is  a  real  distinction  betweeti  counties,  wherein 
the  county-seats  are  within  the  limits  of  cities,  and  counties  where  they  are 
not.  In  the  former  case,  cities  have  grown  up  from  natural  causes.  They 
have  necessarily  become  the  centers  of  great  populations  with  all  that  is 
implied  thereby.  The  counties  have  in  consequence,  and  likewise  from  nat- 
ural causes,  also  become  of  great  importance.  In  a  county,  where  such  a 
condition  exists,  the  two  municipalities  must  have  buildings  for  the  trans- 
action of  the  business  of  the  public.  A  more  commodious  and  convenient 
building  can  be  erected  jointly  than  can  two  or  more  be  erected  separately, 
and  necessarily  the  expense  to  the  taxpayers  of  both  will  be  far  less.  Many 
difficulties  in  securing  a  suitable  and  proper  site  will  be  avoided  by  a  joint 
building.  But  the  great  consideration  is  the  convenience  of  the  public.  The 
convenience  of  the  people  in  transacting  their  business  with  the  county  and 
city  will  be  much  more  efficiently  subserved  by  having  the  courts  and  the 
public  ofHces  of  both  municipalities  in  substantially  the  same  place.  Espe- 
cially is  this  true  here,  where  the  population  of  Pittsburgh  is  almost  half  of 
the  entire  population  of  the  County  of  Allegheny.  It  is  therefore  apparent 
that  there  is  a  real,  not  a  fanciful,  distinction  between  counties  in  which  the 
county-seats  are  located  within  the  limits  of  cities,  and  those  in  which  they 
arc  not.  The  former  do  possess  "natural,  reasonable  and  necessary  condi- 
tions." which  do  not  belong  to  the  latter;     Pittsburgh's  Petition,  217  Pa..  227. 

'We  cannot  distinguish  between  the  classification  prescribed  in  the  Act 
under  consideration  and  that  in  the  Act  of  May  6,  1897.  P.  L.  46,  The  latter 
made  bridges  over  streams  which  divided  counties  a  separate  class  and  au- 
thorized the  counties  to  rebuild  them,  under  certain  conditions.  The  Su- 
preme Court,  in  an  opinion  by  Justice  Mitchell,  held  that  the  classification 
was  genuine  and  founded  upon  a  real  distinction.     In  the  opinion  it  is  said; 

"Legislation  for  a  class  distinguished  from  a  general  subject  is  not  spe- 
cial but  general,  and  classification  is  a  legislative  question,  subject  to  judicial 
revision  only  so  far  as  to  see  that  it  is  founded  on  real  distinctions  in  the 
subjects  classified,  and  not  on  artificial  or  irrelevant  ones  used  for  the  pur- 
pose of  evading  the  constitutional  prohibition.  If  the  distinctions  are  genu- 
ine, the  courts  cannot  declare  the  classification  void,  though  they  may  not 
consider  it  to  be  on  a  sound  basis.  The  test  is,  not  wisdom,  but  good  faith 
in  the  classification. 

"The  first  condition"  (a  bridge  over  a  river  or  stream  forming  the  bound- 
ary line  between  two  counties)  "is  founded  on  a  natural  and  manifest  dis- 
tinction, which  is  to  a  large  extent  unavoidably  local.  Rivers  or  streams 
forming  boundaries  between  counties  are  comparatively  few  in  number,  and 
their  locality  is  fixed.  So  also  bridges  over  them  are  almost  necessarily 
fixed  as  to  location,  by  the  centers  of  population  and  travel.  They  form  a 
distinct  class,  because  not  exclusively  a  bridge  of  either  county  and  there  are 
matters,  of  exact  site,  style,  tliaterial,  expense,  etc.,  as  to  which  the  two  coun- 
ties may  not  be  in  harmony.  This  basis  of  classification,  therefore,  is  not 
only  competent  but  obviously  proper."  Seabolt  vs.  Cot 
Pa.,  318. 
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In  the  said  Act  of  1897,  the  conditions  prescribed  co-existed  in  but  few 
unties  of  the  state,  and  they  probably  never  will  co-exist  in  all  of  them. 
These  conditions  limited  the  operation  of  the  Act  to  but  few  places  and 
necessarily  made  it  local  in  effect.  But  the  court  held  that,  since  the  condi- 
tions were  genuine  and  ca.lled  for  legislation  peculiar  thereto,  the  mere  fact 
that  it  applied  to  but  few  places  did  not  make  the  law  local  and  special 
within  the  meaning  of  the  constitutional  prohibition.  In  this  Act  of  1913, 
there  are  no  conditions  which  will  necessarily  restrict  its  operation  to  par- 
ticulai'  counties.  In  due  time,  and  from  purely  natural  causes,  the  Act  may 
extend  to  all  the  counties  of  the  stale,  for  none  are  excluded.  And  we 
discover  no  prohibition  in  the  Constitution  against  making  cities,  which  are 
county-seats,  a  distinct  class  for  necessary  legislative  purposes.  Other  cir- 
cumstances than  mere  differences  in  population  justify  classification.  In 
the  Act  of  February  7,  1906,  P.  L.  ?,  authorizing  the  annexation  of  cities  and 
providing  for  a  temporary  government  and  the  payment  of  the  indebtedness 
of  each  and  the  enforcement  of  claims,  such  cities  had  to  be  "contiguous  or 
in  close  proximity"  and  no  borough  must  intervene.  Thus  the  Act  did  not 
apply  to  all  cities,  and  it  was  therefore  a  c:lassification  founded  upon  the  con- 
ditions stated.  This  was  sustained  in:  Pittsburgh's  Petition,  217  Pa.,  227, 
supra. 

We  must  therefore  conclude  that  the  classification  prescribed  in  the  Act 
of  April  18,  1913,  is  founded  upon  a  real,  genuine  distinction  and  that  there- 
fore it  is  a  general,  and  not  a  local  or  special,  law.  It  is  not  local,  because  it 
does  not  pertain  to  a  definite  place  and  is  not  restricted  to  one  portion  of 
the  state.  It  is  not  special,  because  it  does  not  relate  to  particular  persons, 
places  or  things.  With  the  wisdom  of  the  legislation  we  have  nothing 
whatever  to  do. 

Neither  does  the  Act  of  1913,  in  our  opinion,  offend  against  the  last  par- 
agraph of  Section  7,  Article  III  of  the  Constitution  above  quoted.  Even  if 
this  paragraph  could  be  held  to  extend  beyond  the  object  of  said  Section  7, 
which  is  an  enumeration  of  subjects  concerning  which  local  or  special  legis- 
lation is  prohibited,  we  are  unable  to  perceive  how  it  has  any  application  to 
the  situation  disclosed  by  this  record.  It  is  true,  both  counties  and  cities 
had  the  power  to  acquire  land  and  to  erect  buildings  for  their  respective. 
public  purposes,  but  they  did  not,  prior  to  this  Act,  have  power  to  join  in 
the  erection  of  a  building,  which  could  be  utilized  in  the  manner  prescribed, 
and  to  sell  or  exchange  their  lands  as  designated.  These  are  powers  which 
had  not  been  previously  provided  for  by  general  law.  If  this  be  true,  it 
cannot  be  said  that  the  Act  of  1913  offends  against  the  last  paragraph  of 
Section  7,  Article  III  of  the  Constitution. 

We  are  also  of  opinion  that  the  .\ct  is  not  in  violation  of  Section  20, 
Article  III  above  quoted.  Clearly,  this  Act  of  1913  does  not  pretend  to  "del- 
egate to  any  special  commission"  any  powers  whatever.  It  authorizes  the 
lawfully  constituted  authorities  of  counties  and  of  cities  to  do  certain  things. 
The  purpose  of  the  said  section  was  to  thereafter  prohibit  the  Legislature 
from  naming  a  commission,  composed  of  members  who  were  in  no  way  con- 
nected with  the  constituted  authorities  of  municipalities,  which  was  to  per- 
form some  duty  of  a  municipal  character.  But  it  was  not  thereby  intended 
to  prohibit  the  Legislature  from  authorizing  counties  and  cities,  jointly  or  _ 
severally,  to  perform  any  lawful  and  necessary,  municipal  function,  which 
can  only  be  done  by  the  governing  bodies  thereof,  whose  membership  will 
change  from  time  to  time  as  their  terms  expire. 

In  view  of  the  foregoing,  how  can  it  be  said  that  the  Act  of  April  18, 
1913,  "violates  the  Constitution  clearly,  palpably,  plainly  and  in  such  manner 
as  to  leave  no  doubt  or  hesitation  on  our  minds"?  Certainly  we  cannot  say 
o.    We  therefore  hold  that  said  Act  is  constitutional. 
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If.  therefore,  the  Legislature  had  the  power  to  enact  the  statute  of  April 
IS,  1913,  it  could  authorize  counties  and  cities  to  do  what  is  prescribed 
therein.  It  could  empower  them  to  erect  joint  buildings,  lo  convey  lands  to 
each  other,  in  exchange  or  otherwise,  and  to  sell  lands  no  longer  needed  for 
public  purposes.  There  is  no  provision  in  the  Constitution,  to.  which  our 
attention  has  been  called,  which  prohibits  the  Legislature  from  granting  by 
general  law  the  powers  enumerated  in  the  Act  of  1913.  If  the  Constitution 
does  not  forbid  the  enactment  of  such  legislation,  the  authority  to  do  so  is 
presumed  to  have  been  con/erred,  because  the  Act  is  "in  its  character  and 
essence  a  law."  The  power  of  the  Pennsylvania  Legislature  to  pass  any 
statute  of  such  kind  is  unlimited,  except  where  restrained  by  express  or 
necessarily  implied  constitutional  prohibition;  Sharpless  vs.  Philadelphia, 
21  Pa.,  147. 

It  was  neither  alleged,  nor  was  there  any  proof  to  show,  that  any  fraud 
was  committed  on  the  part  of  the  county  commissioners  or  of  the  authorities 
of  the  City  of  Pittsburgh.  Hence  in  the  making  of  the  contract,  Findings 
of  Fact  7.  and  in  choosing  an  architect.  Findings  of  Fact  8,  the  said  repre- 
sentatives of  the  county  and  city  are  presumed  to  have  acted  in  good  faith. 
It  does  not  appear  that  they  pas.ied  the  bounds  of  the  authority  vested  in 
them  by  the  statute.  It  wa^  their  duty  to  choose  an  architect.  It  was  their 
duty  to  provide  for  his  compensation.  They  were  not  obliged  to  adopt  a 
program  of  competition.  They  might  have  chosen  an  architect  without  any 
competition.  Therefore  their  judgment  cannot  be  reviewed  by  the  court, 
in  the  absence  of  an  allegation  of  fraud,  or  unmistakable  proof  of  an  abuse 
o(  discretion.  White  there  may  be  honest  differences  of  opinion  as  to  what 
has  been  done  by  the  authorities,  yet  the  evidence  submitted  is  clearly  insuffi- 
cient to  warrant  a  finding  that  there  was  any  abuse  of  discretion  by  them. 
It  is  true,  that  in  cities  of  the  second  class  "All  contracts  relating  to  city 
affairs  shall  be  let  to  the  lowest  responsible  bidder  after  reasonable  notice 
*  •  •."  A  similar  provision  also  governs  the  letting  of  contracts  by  the 
county.  It  has  never  been  held,  so  far  as  we  have  been  able  to  ascertain, 
that  the  above  provisions  apply  in  the  malting  of  contracts  for  the  employ- 
ment of  attorneys,  physicians,  engineers,  or  others,  involving  professional 
skill.  Certainly  an  architect's  services  do  involve  professional  skill,  knowl- 
edge and  judgment. 

"Scientific  knowledge  or  professional  skill  has  also  been  regarded  as 
furnishing  a  ground  for  an  exception  to  the  statutory  rule.  Thus  it  has 
been  said  that  the  services  of  a  lawyer,  of  a  physician,  orof  an  architect  or 
a  surveyor,  are  not  embraced  within  a  provision  requiring  the  letting  of 
contracts  to  the  lowest  bidder."  Dillon  on  Municipal  Corporations,  Sec- 
tion 1203. 

We  have  been  asked  to  find  that  the  indebtedness  of  the  City  of  Pitts- 
burgh, at  the  time  of  the  passage  of  the  Act  of  April  18,  1913,  was,  and  still 
■  is,  largely  in  excess  of  any  indebtedness  which  the  council  of  said  city  has 
the  right  to  create,  and  we  have  declined  to  do  so,  because  we  regarded  such 
a  finding  as  immaterial  to  any  issue  in  this  case.  Testimony  was  intro- 
duced at  the  trial,  showing  that  the  constitutional  limit  of  indebtedness  had 
been  exceeded  by  the  City  of  Pittsburgh.  But  it  does  not  appear  that  the 
City  of  Pittsburgh  will  incur  any  indebtedness  by  reason  of  the  contract, 
mentioned  in  Findings  of  Fact  7.  No  appraisement  of  the  real  estate  of 
either  the  county  or  the  city  has  yet  been  made.  Therefore  it  is  impossible 
now  to  determine  whether  the  city  will  or  will  not  incur  any  indebtedness 
wliatever  by  reason  of  the  proposed  exchange.  The  City  of  Pittsburgh  now 
has  in  its  possession  the  sum  of  $1,500,000,  being  the  proceeds  of  bonds  au- 
thorized for  the  construction  of  a  municipal  building.  There  was  no  condi- 
tion that  this  building  was  to  be  erected  in  any  particular  place.  Conse- 
quently it  was  within  the  discretion  of  the  city  authorities  to  determine  where 
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the  building  should  be  located.  This  statute  now  provides  that  the  building 
may  be  located  alongside  of  the  County  building,  the  two  to  be  erected 
jointly.  In  our  judgment,  the  said  fund  of  $1,500,000  will  be  applicable  for 
the  erection  of  that  joint  building.  So  far  as  appears,  we  are  unable  to  say, 
and  it  cannot  be  now  shown,  that  the  cost  of  the  city's  portion  of  the  joint 
building  will  exceed  the  amount  of  money  which  is  at  present  available 
therefor.  In  view  of  the  foregoing,  it  -cannot  be  determined  that  the  city 
will  incur  any  indebtedness  by  reason  of  the  project  under  consideration. 
Therefore,  the  question  whether  or  not  the  indebtedness  of  the  city  now  ex- 
ceeds the  constitutional  limit  is  immaterial. 

In  view  of  the  whole  case  as  presented,  we  are  constrained  to  hold  that 
the  complainant  is  not  entitled  to  the  relief  for  which  he  has  prayed  in  the 
bill,  and  that  it  must  be  dismissed. 

From  the  foregoing,  vre  reach  the  following; 

CONCLUSIONS  OF  LAW. 

First.  The  Act  of  April  18.  1913,  P.  L.  96,  authorizing  counties  and 
cities,  wherein  the  county-seat  js  within  the  limits  of  a  city,  to  erect  joint 
county  and  municipal  buildings,  is  a  general  law  and  is  constitutional.  There 
was  therefore  no  necessity  for  advertising  that  application  would  be  made 
to  the  Legislature  for  the  passage  of  said  Act- 
Second.  The  County  of  Allegheny  and  the  City  of -Pittsburgh  had  law- 
ful authority  to  enter  into  the  contract  for  the  erection  of  a  joint  county 
and  municipal  building,  which  is  set  forth  in  Findings  of  Fact  7;  and  said 
contract  is  legal. 

Third.  The  County  of  Allegheny  and  the  City  of  Pittsburgh,  Jn  seleet- 
ing  an  architect  for  said  joint  county  and  municipal  building,  were  not 
required  to  advertise  for  bids  and  to  award  the  contract  for  such  service  to 
the  architect  who  was  the  lowest  responsible  bidder. 

Fourth.  It  was  discretionary  with  the  public  officials  of  the  County  of 
Allegheny  and  of  the  City  of  Pittsburgh  whether  they  would  select  an  archi- 
tect to  design  and  supervise  the  joint  county  and  municipal  building,  directly, 
or  would  institute  a  program  of  competition  therefor;  and  under  the  evi- 
dence the  adoption  of  the  latter  plan  was  not,  and  the  plan  itself  is  not, 
illegal  nor  unreasonable. 

Fifth.  The  City  of  Pittsburgh  lawfully  increased  its  indebtedness  in  the 
sum  of  $1,500,000,  for  erecting,  furnishing  and  equipping  a  municipal  build- 
ing for  administration  purposes.  Bonds  therefor  were  issued  and  sold,  and 
the  proceeds  thereof  are  now  available  for  the  purpose  of  defraying  the 
city's  share  of  the  cost  of  the  contemplated  joint  county  and  municipal 
building,  and  the  expense  incident  thereto  in  the  choice  of  an  architecL 

Sixth.  It  does  not  appear  from  the  evidence  that  the  City  of  Pitts- 
burgh will  incur  any  indebtedness  in  carrying  out  its  part  of  the  project 
(or  the  erection  of  a  joint  county  and  municipal  building. 

Seventh.  The  plaintiff  is  not  entitled  to  the  relief  for  which  he  has 
prayed,  and  the  bill  should  be  dismissed  at  his  costs. 

Let  a  decree  be  drawn  and  submitted,  in  accordance  herewith,  unless 
exceptions  are  filed  as  provided  in  the  Equity  Rules. 
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The  Commutation  Act  of  May  11th.  ISO],  Is  not  repealed  by  the  Indetermtnate 
Senteoee  Act  of  June  19th,  1911,  or  Its  aupplement  of  June  19th,  1913,  and  pris- 
oners sentenced  under  the  Act  of  1901  may  claim  credits  for  rood  behavior  and 
may  waive  the  beneflta  and  privilcgefi  of  parol  granted  ity  the  Act  of  1911  and  Its 
supplement.  The  acts  are  to  be  applied  separately  and  a  person  under  parol 
authorized  by  the  later  acts  cannot  claim  a  reduction  of  sentence  under  the 
Act  of  1901. 

October  28.   1913. 
Mr.  John  Ffancies, 

Warden,  Western  Penitentiary, 
Pittsburgh,  Pa. 

I  am  in  receipt  of  the  recent  letter  from  John  M.  Hagen.  Parole  Officer, 
to  you,  and  referred  by  you  to  this  department  for  an  opinion. 

In  swbstance,  your  inquiry  is,  whether  a  prisoner  sentenced  prior  to 
the  Indeterminate  Sentence  Act  of  June  lOth,  1911  (P.  L.  lOSS.l,  and  at  a 
time  when  the  Commutation  Act  of  May  11th,  1901  (P,  L.  1661,  was  in 
force,  is  entitled  to  the  benefit  of  this  Commutation  Act  of  1901,  or  is  bound 
to  accept,  in  lieu  thereof,  the  benefits  conferred  by. the  Indeterminate  Sen- 
tence Act  of  June  19lh.  1911,  as  supplemented  by  the  Act  of  June  19th, 
1913  (P.  L.  S32)? 

The  wording  of  the  Act  of  1911  indicates  that  it  was  not  intended  to 
repeal  the  Act  of  1901,  because  it  is  provided  in  section  6  of  the  Act  of  ' 
1911,  that  "no  person  sentenced  for  an  indeterminate  term,  shall  be  entitled 
to  any  benefits  under  the  Act,"  of  1901,  which  is  a  plainly  implied  recog- 
nition that  the  Act  of  1901  was  intended  Co  still  he  and  remain  in  force. 
And  it  is  further  provided  in  section  18  of  the  said  Act  of  1911,  that  "this 
Act  *  •  •  shall  not  apply  to  any  person  heretofore  sentenced  and  now 
serving  imprisonment     •     •  ■  *." 

The  supplement  of  1913  provides: 

"That  any  convict  in  the  State  Penitentiaries  who  is  now  serving  under 
a  sentence  or  sentences  imposed  prior  to  the  first  day  of  July,  1911,  may, 
when  he  or  she  .shall  have  served  one-lhird  of  such  sentence  or  sentences, 
be  eligible  to  parole,  under  the  provisions  and  subject  to  the  conditions  of 
the  Aot  {i.  e.,  June  19th,  1911),  to  which  this  is  a  supplement." 

The  word  "may"  indicates  the  permissive  character  of  the  Act  and  thai 
the  legislative  intent  was  to  confer  a  privilese  of  option  upon  the  prisoner. 

Indeed,  there  would  be  grave  danger  that  this  Supplementary  Act  of 
1913  would  be  held  unconstitutional  as  ex  post  facto  legislation,  if  it  were 
interpreted  in  such  manner  as  to  deprive  the  prisoner,  sentenced  under  the 
Act  of  1901,  of  the  reduction  of  sentence  for  good  behavior,  provided  for 
in  said  Act.  For,  if  so  interpreted,  such  amended  act  would,  in  effect,  ag- 
gravate or  add  to  the  punishment  of  such  prisoner,  and  thus  come  within 
that  class  of  unconstitutional  statutes  descriptively  referred  to  by  Mr.  Tustice 
Elkins  in  Commonwealth  vs.  Kakh,  239  Pa.,  533  (1913)  as— 

"Every  law  that  changes  the  punishment  and  Inflicts  a  gr-ater  punish- 
ment than  the  law  annexed  to  fhe  crime  when  committed." 

As  is  stated  by  the  Criminal  Court  of  Appeals  of  Oklahoma,  in  re 
William  Ridley,  106  Pac,  549  (1910),  per  Doyle,  J,; 

"An  act  of  the  legislatiire  specifically  defining  credits  for  good  behavior 
in  existence  at  the  date  of  the  judgment  against  the  prisoner,  becomes  a 
part  of  the  sentence,  and  inheres  into  the  punishment  assessed." 

Specifically  answering  yonr  inquiry,  therefore,  I  beg  to  advise  you 
that,  in  my  judgment,  the  Commutation  Act  of  1901,  is  not  repealed  by  the 
Indeterminate  Sentence  Act  of  1911,  or  its  Supplement  of  1913,  and  hence, 
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prisoners,  tike  the  one  to  whom  you  refer  in  your  letter,  sentenced  under 
the  Commutation  Act  of  1901,  have  a  ri^ht  to  claim  credits  (or  good  be- 
havior, and  release  thereunder,  and  may  waive  the  benefit  or  privilege  of 
parole  under  the  later  Indeterminate  Sentence  Act  of  1911  and  its  Supple- 
ment of  1913. 

Your  second  inquiry  is.  substantially,  whether  a  prisoner,  such  as  yon 
name,  having  made  application  for  and  been  granted  parole  under  the  Act 
of  1911  and  its  Supplement  of  1913,  may,  while  on  such  parole,  also  claim 
the  benefits  or  reduction  in  sentence  permitted  under  the  Commutation  Act 
of  1901. 

Replying  to  this  inquiry,  I  beg  to  advise  you,  that,  in  my  opinion,  the 
Parole  Act  of  1911  and  its  Supplement,  and  the  Commutation  Act  of  1901, 
are  to  be  applied  independently,  and  it  was  not  the  legislative  intent  that 
both  Acts  should  apply  in  any  one  case;  or,  in  other  words,  that  the  ben- 
efits provided  by  each  Act.  should,  together  or  cumulatively,  be  conferred 
upon,  or  awarded  to  any  one  prisoirer.  In  a  proper  case,  he  may  claim 
the  benefit  of  one  or'  other  of  the  said  Acts,  but  not  of  both.  This  is 
manifest  from  the  provision  of  section  6  of  the  Act  of  1911.  already  quoted, 
which  provides,  in  substance,  that  no  person  sentenced  for  an  indeterminate 
term  (i.  e.,  under  the  said  Act  of  1911).  shall  be  entitled  to  any  benefits 
■tnder  the  Act  of  1901.  . 

Very  truly  yours, 

JOHN  C.  BELL. 

Attorney  General. 


Shoop  vs.  Pee  et  al. 

moval  of  goods Breach  of  lease Rent  becoming 

Ttie  lease  of  a  dwelling  house  provided  thai  "It-  Ih  underetood  and  aEreed  that 
if  ttiB  said  tenant  shall  deCaull  In  the  payment  of  any  instalment  of  rent  •  • 
or  Hhall  remove  or  attempt  to  remove  or  shall  maintain  an  Intimation  to  remove 
the  g-oods  from  the  premises  then  the  entire  rent  for  the  balance  of  the  term  shall 
become  due  and  payable.  The  tenant  movefi  furniture  into  the  house  and  occu- 
pied tt  but  subsequently  retumefl  the  furniture  to  the  store  from  which  It  had 
been  purchased  and  substituted  furniture  betonRln^  to  his  mother.  Later  the 
rent  being  paid  In  advance  the  lessee  prepared  all  furniture  for  movlnn  by  paclo- 
Ing,  etc.  the  intention  to  move  being  apparent  from  the  actions  of  (Ite  tenant. 
BeJd,  That  the  tenant  could  maintain  a  landlord's  warrant  for  tbe  balance  of  the 
rent  and  distrain  tbe  goods  OB  the  premises. 

Sur  motions  and  reasons  for  a  new  trial  and  judgment  for  plaintiff  non 
obstante  veredicto.     No.  440  First  Term,  1912.     C.   P.  Allegheny  County. 


Frazfb,  p.  J.,  November  24.  1913.— This  was  an  action  in  reolevin,  and  the 
facts  are  as  follows:  The  defendant,  Mrs.  Sterling,  on  April  25.  1911,  leased 
to  plaintilTs  son,  Paul  J.  Shoop.  certain  premises  in  Ingram  Borough,  tor 
the  term  of  eleven  months  beginning  June  1st,  1911,  for  the  monthly  rental 
of  forty  dollars,  payable  in  advance.  The  lease  is  in  the  usual  tight  form 
and,  inter  alia,  contains  the  following  clause,  viz:  "It  is  understood  and 
agreed  that  if  the  said  tenant  shall  default  in  the  payment  of  any  install- 
ment of  rent  ♦  •  •  or  shall  remove  or  attempt  to  remove,  or  maintain 
an  intention  to  remove  the  goods  from  said  premises,  then  and  in  such 
case  the  entire  rent  for  the  balance  of  the  said  term  shall,  at  the  option  of 
the  lessor,  at  once  become  due  and  payable,  as  if  by  the  terms  of  the  lease 
it  were  all  payable  in  advance." 
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Possession  of  the  premises  was  taken  by  Paul  J.  Shoop  under  the  lease, 
and  the  monthly  rental  paid  to  January  I,  1912.  In  the  early  part  of  No- 
vember, 1911,  practically  all  the  fnrniture  and  household  goods  belonging 
to  Paul  J.  Shoop  were  removed  from  the  premises  and  returned  to  an  in- 
stallment dealer  from  whom  they  were  purchased,  or  leased  on  the  install- 
ment plan.  At  that  time  plaintiff,  who  is  the  mother  of  Paul  J.  Shoop, 
went  to  live  with  her  son  in  the  demised  premises,  taking  with  her  furniture 
and  other  household  goods,  which  not  only  furnished  the  room  occupied 
by  plaintiff  but  took  the  place  of  the  property  returned  to  the  installment 
house  by  her  son.  In  short,  the  house  was  practically  refurnished  with  the 
property  of  plaintiff.  After  going  to  live  with  her  son  plaintiff  paid  the 
rent  for  the  premises  for  one  month.  On  the  18th  day  of  December,  1911, 
Mr«.  Sterling  having  learned  that  her  tenants  were  about  to  remove  from 
her  property,  issued  a  landlord's  warrant  and  levied  upon  all  the  furniture 
and  household  goods  on  the  premises.  The  levy  included  the  furniture  of 
lessee  that  remained,  as  well  as  that  of  plaintiff.  Practically  all  of  the  goods 
levied  Upon  were  claimed  by  plaintiff,  and  this  writ  of  replevin  issued  by 
her.  Upon  giving  bond,  the  goods  claimed  by  plaintiff  were  turned  over 
lo  her.  The  testimony  showed  that  plaintiff  engaged  a  drayman  (o  remove 
furniture  etc.,  from  the  property  of  Mrs.  Sterling  on  December  18th,  1911, 
and  that  when  he  went  to  the  premises  he  found  the  books,  packed,  the 
rugs  rolled  up,  and  furniture  prepared  ready  to  he  removed  from  the  house. 
Another  witness  said  the  rugs  were  rolled  up  and  other  household  furniture 
assembled  for  moving.  That  it  was  the  intention  to  remove  all  property  is 
quite  clear,  notwithstanding  the  testimony  of  the  younger  Mrs.  Shoop,  the 
wife  of  the  lessee,  that  she  had  made  no  preparations  to  vacate.  This  testi- 
mony is  of  little  value  in  view  of  the  fact  that  her  husband  had  gone  away, 
and  that  without  the  furniture  and  household  goods  of  plaintiff  she  could 
not  live  in  the  house.  Plaintiff's  contention  is  that  her  property  was  not 
Hable  to  distress  for  the  reason  that  rent  had  been  paid  to  January  1,  1912. 
In  this  contention  we  do  not  agree,  especially  under  the  circumstances  de- 
veloped by  the  testimony  at  the  trial.  Under  the  terms  of  the  lease  an 
"attempt  to  remove  or  lo  declare  an  intention  to  remove  the  goods  from 
said  premises"  makes  due  and  payable  at  once  the  entire  rent  for  the  balance 
of  the  term  at  the  option  of  the  lessor.  In  this  case  the  lessor  exercised 
her  option  by  issuing  a  landlord's  warrant  for  the  rent  for  th;  balance  of 
the  term.  If  plaintiff's  goods  had  been  removed  from  the  premises  before 
the  distraint  they  would  probably  have  beer  exempt  from  distress,  but 
being  on  the  premises,  and  the  rent  due  by  the  terms  of  the  lease,  they 
were  liable,  except  possibly  those  in  her  own  room,  tor  which  the  jury 
allowed  credit.  Plaintiff  seems  to  rely  on  Havrop  vs.  Lutz,  S3  Superior 
Court,  195.  In  that  case  the  goods  distrained  belonged  to  a  stranger  and 
were  entirely  away  from  the  premises  when  levied  on.  There  were  also 
peculiar  circumstances  in  that  case  that  we  have  not  here,  but  we  have 
unusual  circumstances  here.  Lessee  removed  all  his  furniture,  with  few 
exceptions,  from  the  premises  and  substituted  property  of  bis  mother,  which 
was  arranged  throughout  the  house  and  used  by  lessee  and  his  family  for 
about  a  month.  That  it  was  intended  to  remove  all  goods  from  the  premises, 
those  of  lessee  as  well  as  those  of  plaintiff,  we  have  no  doubt.  This  to- 
gether with  the  previous  removal  of  lessee's' furniture,  including  a  piano 
a  few  days  before  the  distraint,  was  sufficient  to  at  once  make  due  the  rent 
for  the  balance  of  the  term.  That  rent  being  due  at  the  time  of  the  distraint 
all  goods  upon  the  premises  were  liable.  The  jury  treated  plaintiff  as  a 
boarder  in  her  son's  family  and  relieved  from  the  levy  the  furniture,  etc., 
in  the  room  occupied  by  her.  This  was  all  the  plaintiff  had  a  right  to  expect 
under  the 
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And  now,  November  24,  1913,  the 
ment  for  plaintiff  non  obstante  veretli 
plaintiff  excepts,  and  at  hei 


HcLanghlin  vs.  Jefferson  Countjr. 

Bounties Noxious  animats-r~Act  of  July  25,  1913 Justices  of  the  peace 

Fees Liability  of  county  for  fees Act  of  April  23,  1909. 

The  Hevera.!  counties  of  the  Commonwealth,  and  not  the  clalmanta  of  rewarda 
or  bounties,  under  the  Act  of  July  2G.  1913,  for  the  destruction  of  certain  noilouB 
animals  and  birds,  are  required  to  pay  the  fees  of  Justices  ol  the  peace,  who  take 
the  necessary  aftldavlts  and  Issue  the  certlflcates  required  by  said  act. 

The  fee  of  Justices  of  the  peace  for  such  services  Is  flxed  by  the  fee  bill  of 
April  t3,  1909,  and  a  justice  of  the  ppd.Ce  who  probates  a  scalp  may  collect  from 
the  county  a  fee  of  fifty  cents  for  each  scalp  probated  and  It  can  make  no  aiffer- 
ence  when  the  animals  or  birds  were  killed  or  by  whom  killed  or  whether  two  or 
more  scalps  are  included  In  oi^e  probate  or  In  different  probates,  so  long  as  the 
claimant  Is  entitled  to  be  paid  out  of  the  county  stock  a  bounty  for  each  animal 
or  bird  killed. 

Tho  Act  of  April  S3.  1909,  ()ui>tl<:eB-  fee  bill).  Is  constitutional. 

Case  Stated.    No.  77  January  Term,  19l4.    C.  P.  Jefferson  County. 


RfiED,  p.  J.,  December  24,  1913.— This  case  stated  presents  three  legal 
questions  for  determination,    which    will    be    considered    in    the  following 

1.  Is  a  Justice  of  the  Peape  nnder  the  Act  of  April  23,  1909,  P.  L.  160. 
entitled  to  a  fee  of  fifty  cents  for  each  scalp  probated  where  the  claimant 
appears  with  two  or  more  pelts  taken  from  animals  killed  by  him  on  the 
same  or  different  days,  or  should  he  include  all  of  the  scalps  in  one  probate 
and  make  a  single  charge  of  fifty  cents  for  the  same? 

Inasmuch  as  the  Justice  of  the  Peace  who  takes  the  affidavit  and 
issues  the  certificate  entitling  the  claimant  to  be  paid  a  bounty  out  of  the 
County  stock  has  a  special  duty  to  perform  as  to  each  scalp  probated, 
namely,  to  "cut  off  the  ears  from  such  animal  or  pelt  or  the  head  of  such 
bird  and  burn  the  same  and  split  the  skin  of  the  face  of  the  animal  from' 
between  the  eyes  through  the  end  of  the  nose"  in  the  presence  of  the  party 
making  the  affidavit  and  at  least  one  elector  of  the  County  in  v.-hich  the 
claim  is  made,  there  can  be  no  possible  question  bnt  what  the  justice  is  en- 
titled to  a  fee  of  fifty  cents  for  each  scalp  probated,  regardless  of  whether 
the  animals  or  birds  were  kilied  by  one  person  on  the  same  or  different  days 
or  whether  the  scalps  are  all  included  in  one  or  several  probates.  But,  inde- 
pendent of  the  duties  the  Justice  has  to  perform,  it  is  too  clear  for  argu- 
ment that  the  tee  fixed  by  the  Act  of  1909  is  for  each  scalp  probated,  and 
it  can  make  no  difference  when  the  animals  or  birds  were  killed  or  by 
whom  killed  or  whether  two  or  more  scalps  are  included  in  one  probate 
or  in  different  probates,  so  long  as  the  claimant  is  entitled  to  be  paid  out 
of  the  County  stock  a  bounty  on  each  animal  or  bird  killed.  See  Wilhelm 
vs.'  Fayette  County,  168  Pa.,  462. 

2.  Is  this  fee  of  fifty  cents  to  be  paid  by  the  County  or  by  the  claimant 
of  the  bounty? 

The  provision  of  the  fee  bill  of  1909  fixing  the  fee  states  in  so  many 
words  that  it  is  to  be  paid  by  the  County.  It  reads  as  follows:  "Order 
for  premium  for  wolf,  fox  or  other  scalps,  to  be  paid  by  the  County,  fifty 
cents."    The  contention  that  the  words  "to  be  paid  by  the  county"  refer 
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lo  the  scalps  on  which  the  county  is  liable  for  a  bounty  and  not  the  fee  to 
be  paid  the  justice  for  taking  the  affidavit  and  issuing  the  certificate  is  an 
inadmissible  interpretation  of  the  languag^e  quoted.  Such  interpretation 
renders  the  words  "to  be  paid  by  the  county"  meaningless.  If  the  only 
purpose  of  the  Legislature  was  merely  to  fix  the  justice's  fee,  and  not  to 
designate  the  party  liable  for  its  payment,  it  was  wholly  unnecessary  to 
insert  the  words  "to  be  paid  by  the  county."  If  the  County  was  not  liable 
for  the  payment  of  a  bounty  there  would  be  no  affidavit  to  take  or  certifi- 
cate to  be  issued,  and,  consequently,  no  fee  to  be  earned  by  the  justice. 
Paying  a  bounty  by  the  County  on  certain  noxious  animals  has  been  a 
part  of  the  law  of  this  Commonwealth  from  its  earliest  history.  The  duty 
of  taking  the  affidavit  of  the  claimant,  etc.,  and  issuing  a  certificate  for 
the  payment  of  the  bounty  by  the  County  was  from  the  beginning  imposed 
upon  Justices  of  the  Peace.  This  duty,  I  believe,  was  imposed  upon  them 
in  the  first  instance  without  any  compensation  being  attached  to  its  per- 
formance. The  first  act  of  which  I  have  any  knowledge  fixing  a  fee  for 
these  services  was  passed  in  1795,  3  Sm.  Laws,  254.  The  fee  fixed  in  the 
fee  bill  passed  that  year  had  this  provision  relating  to  Justices  of  the 
Peace:  "Every  order  for  wolfs  or  foi'a  scalp,  13  cents."  The  parly 
liable  for  the  payment  of  this  fee  is  not  designated  in  the  act.  But  in  the 
fee  bill  passed  March  28,  1814,  P.  L.  360,  there  appears  this  provision  relat- 
ing to  the  fees  of  Justices  of  the  Peace:  "Order  for  premium  for  wolf 
or  fox  scalps,  to  be  paid  by  the  proper  county,  12^  cents."  In  the  tee 
bill  passed  February  22,  1S21,  P.  L.  60,  among  the  fees  allowed  Justices  of 
the  Peace  is  found  the  following;  "Order  for  premium  for  wolf  or  fox 
scalps,  to  be  paid  by  the  proper  county,  12>4  cents,"  In  the  fee  bill  passed 
in  1857,  P.  L.  231,  and  in  1868,  P.  L.  13,  there  appears  in  substance  this 
same  provision.  So  far  as  I  am  advised  the  counties  of  the  Commonwealth 
have,  without  exception,  interpreted  this  provision  in  these  various  fee 
bills  as  imposing  upon  them  liability  for  the  payment  of  this  fee  and  have 
accordingly  been  paying  the  same.  In  1885  the  Legislature  established 
a  new  schedule  of  premiums  for  the  destruction  of  certain  noxious  animals, 
and  thereby  increased  the  tee  to  the  Justices  of  the  Peace  to  the  sum  of 
twenty-five  cents.  Recognizing  the  prior  liability  of  the  county  for  the 
payment  of  the  fee,  it  is  expressly  provided  in  this  act  that  the  "Justices  of 
the  Peace  shall  receive  from  the  county  stock  the  sum  of  twenty-five  cents 
in  full  compensation  for  all  services  under  this  act."  In  1887  there  was  a 
partial  repeal  of  the  Act  of  1885,  but  the  provision  relating  to  the  com- 
pensation of  the  Justices  of  the  Peace,  etc..  was  retained.  In  1897  the 
Legislature  established  another  schedule  of  premiums  on  the  scalps  of' 
certain  noxious  animals,  and  thereby  provided  that  the  justice's  fee 
of  twenty-five  cents  should  be  received  from  the  county  treasury.  The 
Act  of  1907,  P.  L-  60,  provides  a  bounty  for  the  destruction  of  certain 
noxious  animals  and  also  tor  the  reimbursement  of  the  County  by  the 
State  to  the  extent  of  the  bounties  paid,  and  contains  this  general  repeal- 
ing clause:  "All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  are  hereby  repealed."  It  is  to  be  observed  that  the  Act  of  1907 
does  not  contain  any  provision  relating  to  the  justice's  compensation  for 
his  services  in  the  premises  or  the  payment  of  the  same.  Hence  the  pro- 
vision in  the  Act  of  1897,  making  the  county  liable  for  the  payment  of 
the  same,  does  not  conflict  with  any  of  the  provisions  of  the  Act  of  1907. 
Non  constat  that  this  provision  in  the  Acts  of  188S  and  1897  is  repealed 
by  the  Act  of  1907.  The  fee  bill  passed  May  23.  1893,  P.  L.  117,  contains 
this  provision:  "Order  for  premium  for  wolf, .fox  or  other  scalps,  to  be 
paid'  by  the  county,  twenty-five  cents."  By  the  fee  bill  of  1909  the  justice's 
fee  for 'taking  the  affidavit  and   issuing  the   certificate'  is   increased    from 
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twenty-five  cents  to  fifty  cents.  The  Act  of  1913,  P.  L.  1036,  provides  a 
new  schedule  of  premiums  on  the  scalps  of  noxious  animals  and  provides 
for  reimbursement  of  the  County  by  the  State  for  bounties  paid,  out  of 
the  funds  accumulating  from  fifty  per  centum  of  the  fees  paid  for  hunters' 
licenses.  This  act  makes  no  provision  whatever  for  the  payment  of  the 
Justice  of  the  Peace  for  his  services,  and  therefore  the  repealintj  clause 
does  not  affect  the  liability  of  the  county  for  the  payment  of  the  same 
under  prior  existing  acts  on  this  subject.  It  is  true  that  in  Bennett  vs. 
Sullivan  County.  29  Pa.  Sup.  Ct.  120.  the  Act  of  1897  was  held  to  be  uncon- 
.stitutional,  and  it  may  be  assumed  that  the  Act  of  1885  would  fall  under 
the  same  condemnation.  But,  excluding  these  acts  from  all  consideratiCin 
and  basing  my  opinion  alone  on  (he  words  "to  be  paid  by  the  county."  as 
used  in  the  fee  bill  of  1909  and  in  numerous  other  acts  relating  to  the  pay- 
ment of  this  and  other  fees  by  the  county,  I  am  constrained  to  hold  that 
the  Legislature  intended,  to  impose  the  payment  of  this  fee  upon  the 
county.  It  is  the  only  item,  with  one  possible  exception,  in  this  entire  fee 
bill,  where  these  words  are  used;  and  there  was  np  more  occasion  for  using 
them  in  connection  with  this  item  than  with  many  other  items  of  fees  men- 
tioned if  the  only  purpose  in  using  them  was  to  fix  a  fee  on  scalps  where 
the  county  was  liable  for  the  payment  of  the  bounty  thereon. 

3.  Is  the  Act  of  April  23,  1909,  P.  L.  160,  in  so  far  as  it  attempts  to 
charge  the  County  with  the   payment  of  this   fee  constitutional? 

It  is  entitled,  an  Act  "to  regulate  and  establish  the  fees  to  be  charged 
by  Justices  of  the  Peace.  Aldermen  and  Magistrates  in  this  Commonwealth." 
The  objection  to  its  constitutionality  is  that  it  does  not  give  any  notice  in 
its  title  of  a  purpose  to  impose  a  liability  on  the  County  for  the  tee  of  a 
Justice  of  the  Peace  in  taking  the  affidavit  and  issuing  the  certificate  for 
the  premium  to  be  paid  by  the  County  for  a  wolf,  fox  or  other  scalp.  Of 
course,  the  purpose  of  an  enactment  of  this  kind  is  primarily  to  fix  the 
fees,  and  not  to  impost  a  liability  for  their  payment.  But  where  there  is 
a  pre-existing  liability  for  the  payment  of  the  fee,  the  party  liable  therefor 
i«  put  on  notice  by  a  title  such  as  is  given  to  the  act  in  question  that  the 
fee  may  be  changed.  Hays  vs.  Cumberland  County,  5  Pa.  Sup.  Ct.,  159, 
(affirmed  in  186  Pa.,  109);  Commonwealth  vs.  Darmska.  35  Pa.  Sup.  Ct..  580. 
The  purpose  of  a  title  to  an  Act  of  Assembly  is  to  give  notice  of  legisla- 
tion on  a  particular  subject,  and  when  this  is  done  in  such  manner  as  to 
invite  alt  persons  interested  to  examine  the  body  of  the  act  it  is  sufficient. 
The  title  to  the  act  in  question  clearly  indicates  the  .subject  of  legislation, 
namely,  the  regulation  and  establishment  of  the  fees  to  be  charged  by 
Justices  of  the  Peace.  Aldermen  and  Magistrates.  It  is  not  necessary  to 
mention  in  the  title  how  or  by  whom  these  fees  were  to  be  paid.  Baker 
vs.  Warren  County,  11  Pa.  Sup.  Ct.,  170;  Reed  vs.  Clearfield  County.  12  Pa. 
Sup.  Ct.,  419.  The  counties  of  the  Commonwealth  had  unequivocal  notice 
by  the  title  to  this  act  that  legislation  was  being  enacted  in  which  they 
were  interested,  and  the  body  of  the  act  does  not  contain  anything  affect- 
ing them  which  is  not  germane  to  its  title  or  which  did  not  appear  in 
every  similar  enactment  which  has  been  passed  during  the  last  century. 
It  follows  that  the  defendant  in  this  case  cannot  escape  liability  on  the 
ground  that  the  Act  of  1909  is  unconstitutional  in  so  far  as  it  charges  the 
County  with  the  payment  of  the  justice's  fee  for  taking  the  affidavit  and 
issuing  the  certificate  for  the  payment  of  the  premium  on  the  scalps  of 
noxious  animals. 

And  now,  December  24,  1913,  in  accordance  with  the  foregoing  opinion 
and  the  case  stated,  judgment  is  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $12.51  and  costs  of  suit. 
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Dtetdent's  tstoti Life  ituitranct  heneSeiary Contrary  ditponlion  by  - 

loint  letUMcy Dupositioa  of  intertst  by  will—Disappainttd  Ugaiees 

Compensation. 

Where  teat&tor  bai  made  bis  wtfe  the  beneficiary  nt  e.  lite  Ineurance  policy 
the  proceeds  tnust  be  paid  to  her  and  a  clanae  of  the  teetator'a-  will  divldlnc  the 
proceed*  between  bla  wife  SDd  son  will  not  chanfce  the  rights  of  his  widow  aa 
benellcUUT.  This  Is  always  true  unless  the  contract  of  insurance  or  the  law  of 
the  oompany  reoosnlsed  a  dlBposltloa  by  will  superior  to  the  right  of  a  benefl- 

A  testator  haa  no  ixmrer  of  diapoaltlon  over  real  estate  owned  by  him  and 
his  wife  JolDtly  as  the  property  vested  In  her  absolutely  upon  her  husband's  death. 

Where  a  widow  elects  to  take  under  her  husband's  will  and  In  eo  doing  takes 
what  she  would  have  received  under  the  Intestate  law.  It  cannot  be  contended  by 
dlaM^polnted  legatees  that  she  should  surrender  to  the  estate  an  Insurance  policy 
on  bor  husband'a  life  of  which  she  was  the  beneflclary  and  of  part  oT  whli^  her 
husband  bs4  made  testamentary  disposition  to  his  son.  The  doctrine  of  com- 
p«naatlon  to  disappointed  legatee*  can  only  be  Invoked  wbeo  the  election  re- 
mits Id  beoeilt'to  the  person  making  It. 

Snr  Exceptions  to  Account.  No.  2  November  Term,  1913.  .0.  C.  Alle- 
gheny County. 

H.  L.  Hegner,  for  accountant 
Chattier  &  McChtng,  for  exceptants. 

Miller,  J,  December  11,  1913.— ^The  questions  are,  (a)  whether  the  Ac- 
countant is  chargeable  with  the  proceeds  of  an  insurance  policy,  the  benefic- 
iary of  yrhich  was  the  decedent's  wife,  but  which  he  referred  to  in  his  will 
and  made  distribution  thereof  to  his  wife  and  son;  and  (b)  whether  real 
estate  of  which  the  widow  is  the  sole  owner  by  survivorship  must  also  be 
brought  into  the  estate  g-enerally  for  the  purpose  of  distribution  and  set- 
tlement . 

THE  FACTS. 

Joseph  Irlbacher  died  testate  on  June  3rd,  1912.  Among  a  number  of 
directions  respecting  the  beneficiaries  in  life  insurance  policies  is  the  fol- 
lowing: 

"I  also  will  and  bequeath  to  my  wife  and  my  son,  Anthony,  $2500.00 
insurance  of  the  Equitable  Life  Assurance  Society  of  New  York  City,  Policy 
No.  12S502S,  which  policy  is  so  far  assigned  to  my  wife  alone." 

As  a  fact;  in  the  foregoing  policy  the  wife  was  the  beneficiary,  it  had  not 
been  assigned.  In  the  other  policies  mentioned  in  the  will,  no  attempt  seeihs 
to  have  been  made  by  the  testator  to  dispose  of  any  parts  of  policies  to  oth- 
ers than  the  beneficiaries  distinctly  named.  Some  of  the  policies  were  pay- 
able to  his  estate.  One  of  the  exceptions  is  to  policy  No.  604850  in  the  Equit- 
able Life  Assurance' Company  in  the  sum  of  $1500.00.  The  evidence  shows 
that' this  policy  was  liquidated  by  the  decedent  in  his  lifetime.  An  excep- 
tion is  also  raised  to  account  for  a  balance  in  the  sum  of  |1000.00,  No.  342049 
in  the  Catholic  Mutual  Benefit  Society.  The  will  gives  this  policy  to  the 
wife  stating,  "which  policy  is  already  assigned  to  her." 

The  evidence  also  shows  that  the  policy  about  which  this  controversy 
centers  as  set  forth  in  the  excerpt  of  the  will  already  recited,  amounted  to 
$2734.56,  and  was  paid  to  the  widow,  the  beneficiary. 

As  to  testator's  real  estate,  his  other  personal  property  and  his  business 
interests,  they  are'  disposed  of  in  the  following  language: 

"My  real  estate  atid  business  interests  should  be  arranged  and  settled 
atfcorditrg  to  law;  the  mortgages  paid  off  if  possible,  and  then  everything 
shared  and  divided  according  to  law  in  a  just  and  peaceable  manner  between 
nry  wtte  and  chUdren." 
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Testator  and  his  wife  were  joint  tenants  by  deed  of  two  pieces  of  real 
estate;  one  in  the  9tb  ward  of  the  City  of  Pittsburgh  in  which  the  considera- 
tion in  the  deed  is  named  at  $2750.00,  the  other  in  the  old  16th  ward,  consid- 
eration $5000.00.  He  was  the  owner  and  died  seized  in  his  own  name  of 
four  (4)  other  pieces  of  property  of  considerable  valtte;  upon  some,  whether 
owned  individually  by  him  or  shared  with  his  wife  in  his  lifetime  as  joint 
tenants,  are  unpaid  mortgages.  These  properties  whether  belonging  to  the 
eitate  directly,  or  the  two  claimed  by  the  widow,  seem  to  be  managed  by  her 
and  the  guardian  of  the  minor  children  and  used  in  the  business  in  which 
the  decedent  was  engaged. 

The  widow  hai  elected  to  take  under  the  will.  The  guardian  for  the 
minor  children  contends  that  the  policy  or  policies  wherein  the  widow,  al- 
though beneliciary  is  made  devisee  with  the  son,  Anthony  or  other  children, 
and  that  the  two  pieces  of  real  estate  claimed  by  her  as  the  surviving  joint 
tenant,  by  virtue  of  her  election  passed  under  the  will,  and  must  be  brought 
into  the  estate  and  distribution  thereof  be  made  for  the  benefit  of  the  minors. 
THE  LAW. 

The  well  settled  rule,  tn  insurance  cases  is,  that  the  proceeds  of  policies 
most  be  paid  upon  the  death  of  the  insured  to  the  beneficiaries  or  assignees 
named  therein;  so  long  as  the  insured  does  not  change  the  beneficiary  or 
assignee,  which  change  must  be  recognized  by  the  company,  the  contract 
cannot  be  modified  otherwise.  It  is  further  well  settled  that  no  provisions 
of  a  will  can  a&ect  or  change  the  payment  of  an  insurance  policy  wherein 
beneficiaries  or  assignees  are  designated,  unless  the  contract  of  insurance  or 
the  law  of  the  company  recognizes  a  disposition  by  will  superior  to  the  right 
of  a  beneficiary  or  assignee.  Beneficiaries  have  vested  interests  in  life  pol- 
icies: McNeil  vs.  United  Order  of  the  Golden  Cross,  131  Pa.,  339;  disposal 
by  will  is  ineffectual:  Rymer  vs.  Swick,  1  Lack.  Leg.  Rec,  430;  unless  the 
policy,  or  other  parts  of  the  contract  of  insurance  authorizes  a  change  of 
beneficiary  by  will,  it  cannot  be  done;    Vollman's  Appeal,  92  Pa.,  SO. 

The  same  is  true  with  respect  to  the  ownership  of  the  real  estate  held 
jointly  by  the  decedent  and  his  wife  during  their  livei.  The  law  of  survivor- 
ship as  between  them  fixes  the  whole  title  in  such  real  estate  in  the  survivor: 
Alles  vs.  Lyon,  2\6  Pa.,  604.  Testator  had  no  power  of  disposition  over 
property  thus  held  by  him  and  his  wife;  the  law  fixed  her  absolute  title 
therein  immediately  upon  his  death;  he  could  not  dispose  of  what  was  not 
his  own  where  the  Uw  placed  the  ownership  in  someone  else.  As  a  fact  he 
did  not  attempt  to  dispose  specifically  of  the  real  estate  held  jointly  with  his 
wife,  "My  real  estate"  he  directs  to  be  settled  according  to  law.  Presump- 
tively he  knew  the  real  estate  held  by  himself  and  wife  as  joint  tenants 
veiled  in  the  survivor;  certain  it  Is,  that  he  did  not  specifically  attempt  to 
devise  it. 

It  is  earnestly  contended  on  the  part  of  the  guardian  that  the  specific 
disposition  by  the  testator  of  the  Insurance  policy  over  which  he  had  no 
eontrol,  coupled,  however,  with  the  widow's  election  to  take  under  her  hua- 
band'i  will,  compels  her  to  surrender  the  benefit  under  the  policy,  for  com- 
pensation to  disappointed  legatees.  This  ii  a  sound,  equitable  principle,  first 
announced  in  Noys  vs.  Mordaunt,  2  Vernon,  SSI;  recognieed  in  Pennsylvania 
beginning  with  Stump  vi,  Finley,  2  Rawle,  168,  and  re-stated  in  Cooley  vs. 
Huston,  229  Pa.,  495. 

But  how  can  th<  application  of  this  principle  have  any  force  or  effect 
here? 

The  presumption  U  that  when  a  widow  elects  to  take  under  her  hus- 
band's will,  the  advantage  is  greater  than  if  she  took  under  the  intestate 
law;  when  she  eUcts  to  take  against  bar  husband's  will,  she  doei  so  b^ 
reason  of  greater  advantage  and  legatees  are  disappointed,  thiis'estabiishiag 


PITTSBURGH  LEGAL  JOURNAL 


IrUnchar'a  SaUte. 

a  basis  for  ttae  doctrine  of  compensation.  Here  the  widow  elects  to  abide 
by  the  will,  and  in  so  doing  takes  exactly  what  she  would  receive  if  she  had 
elected  to  take  against  the  will,  to-wit,  distribution  under  the  Intestate  law. 
In  other  words,  had  she  elected  to  take  against  his  will,  the  exoeptont  could 
not  invoke  the  doctrine  urged.  How  does  it  have  a  higher  equitable  right 
by  reason  of  the  same  reinlt,  even  though  that  li  brought  abont  by  her 
election?  As  this  case  stands,  not  only  had  the  testator  no  power  to  dia- 
pose  of  what  did  not  belong  to  him,  but  the  widow's  election  gives  her  no 
advantage  and  daprhrea  none  of  her  children  of  any  right  which  wonid  have 
been  theirs  had  she  not  elected  to  take.  The  exceptions  are  therefore  dis- 
miiRcd. 


Allegbei^  County  Light  Company  vi.  HaloacF. 

Electric  eurrenl Sale  of MeUr CorreclHest  of— — Sail  fcr—A/Ndavti 

of  Jeftnsi Suficitney  of. 

An  affldsTlt  of  defanse  to  a  stat*ment  In  a,  ault  to  recover  for  furnishing 
flMtrIa  Ug{it  la  lOBUfflelsnt  to  praveiil  ]u4g7iient  when  tbe  Btatement  aven  tbst 
the  metar.  upon  wtalch  tha  claim  tor  light  ta  baaad.  realatered  tha  wrract  amount 
e«naam*4  and  tlie  atfldavit  of  dafenaa  denies  the  ooirectnaaa  o(  tha  niMar  wlth- 
oat  fllTlng  anr  reason  or  any  facts  upon  which  auch  denial  la  baaed. 

Rule  for  judgment  for  iniufRcient  affidavit  of  defense  for  part  of  ptainDS's 
elaim.    No.  2600  January  Term,  1913  D.    C.  P.  All^heny  County. 


FwAztx,  P.  J.,  November  24,  1913.— Plaintiff's  claim  consists  of  three  separate 
itema.  The  defenae  to  the  first  item  of  $120.77  is  admitted  to  be  lufficieai. 
The  second  and  third  items  are  for  electric  current  from  October  3,  I91I, 
to  January  9,  1912,  and  together  amount  to  $53.00,  upon  which  defendant 
admit!  $aUXI  due  plaintiff.  For  that  amount  judgment  has  been  taken 
leaving  a  balance  claimed  of  $33.00,  with  interest  thereon  from  Februnry  1, 
1912. 

It  has  been  held  in  numerous  cases  that  the  showing  of  a  mater  is 
presumably  correct  and  that  whoever  disputes  the  reading  must  go  fnrtbor 
than  merely  aver  that  its  ahowing  is  incorrect.  In  this  case  it  is  nllegad 
in  plaintiff's  statement  that  previous  to  October  3,  1911,  the  metar  in  de- 
fendant's house  registered  incorrectly,  that  upon  that  day  a  new  meter  wfts 
installed  or  the  old  one  repaired,  and  that  thereafter  the  electric  current 
used  by  defendant  was  correctly  registered.  The  affidavit  of  defense  denies 
that  the  coninmption  of  current  was  correctly  registered  by  the  meter,  witb- 
riut  giving  any  reason  for  the  conclusion,  which  mere  assertion,  according 
to  the  cases  above  referred  to,  is  insufficient  to  prevent  judgment  It  is 
also  averred  in  the  affidavit  of  defense  that  by  the  contract  which  both 
parties  admitted  they  entered  into,  defendant  was  to  have  current  furnished 
him  at  a  "flat  rate"  of  $10.00  per  month.  Upon  reference  to  the  contract, 
which  is  noade  part  of  plaintiffs  statement  of  claim,  we  are  unable  to  find 
any  such  agraement.  It  is,  however,  provided  that  defendant  shall  pay  a 
monthly  minimnm  rate  of  $10  for  current,  but  no  mention  is  made  of  a 
"flat  rate"  of  110  per  month.  The  showing  of  the  meter  not  being  sufii- 
ciently  denied  and  tbe  contract  not  providing  for  a  "Hat  monthly  rata."  the 
SMter  reading  must  be  accepted  as  correct  and  this  rule  made  absolute. 

And  now  NtFrcmber  24,  1913,  rule  absolute  to  the  extent  of  $33.00  with 
interest  thereon  from  February  1,  1912,  with  leave  to  proceed  as  to  tbe  other 
item  of  frfaintiPa  claiin. 
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In  re  RebnOding  by  Commonwealth  of  Bridge  Over  Shenutfo  lUver. 

County  bridge Dettruclion  of Ribuilding  by  commonwealth Act  of  April 

2Ul,  1903. 

Where  tlia  cMiter  pier  of  a  bridge  1b  wmshed  xmy  and  the  bridge  at  the 
center  haa  fallen  Iota  the  river  and  to  make  It  eerrlceable  It  !■  neceBaary  to  raJae 
the  brldEe,  rebuild  the  center  pier,  repair  the  damaged  brldse  membere  and  repare 
the  atnicture,  the  bridge  I*  deatroyed  within  the  meanloB  ot  the  Act  of  April 
llvt,  IRDI,  reQulrlnf  the  Commonwealth  to  rebuild  county  bridge*  dMtroyad  by 
ilood  or  wlndatorm. 

Where  vieweri  have  determined  that  a  bridge  t«  ao  destroyed  the  Common- 
wealth !■  under  legftl  obligation  to  rebuild. 

October  10,  1913. 

To  the  Board  of  Commissioners  of  Public  Grounds  and  Buildings, 

HarrisbuTK  Pa- 
Gentlemen: 

Yon  recently  requested  an  opinion  from  this  Department  as  to  whether 
the  bridge  over  the  Sbenango  river,  at  Silver  street  in  Sharon,  Pennsylvania, 
was  destroyed  within  the  meaning  of. the  Act  of  April  21,  1903  (P.  L-  230), 
■o  at  to  require  its  rebuilding  by  the  Commonwealth. 

Yon  submit  a  photograph  which  indicates  that  the  center  pier  of  the 
bridge  has  been  completely  washed  away,  and  that  the  bridge  has  fallen 
into  the  river  in  the  center,  while  the  other  parts  remain  upon' the  piers. 
You  also  submit  a  supplemental  report  of  Willis  Whited,  Engineer  of 
Bridges  of  the  State  Highway  Department,  which  states  that,  in  his  opinion, 
it  would  be  "qnite  practicable  to  raise  the  bridge  up  to  its  original  position, 
rebuild  the  center  pier,  repair  the  damaged  bridge  members  and  repave  the 
structure." 

The  Act  of  Assembly  to  which  you  refer  provides,  in  Section  1,  "that 
the  Commonwealth  of  Pennsylvania  shall,  from  time  to  tim:,  rebuild  all 
bridges  maintained,  owned  and  controlled  by  the  several  counties  and  known 
as  county  bridges  •  •  *  which  may  hereafter  be  carried  away  or  de- 
stroyed by  flood  or  windstorm,  and  rebuild  the  same  in  case  the  same  are 
igain  carried  away  or  destroyed  from  like  cause." 

It  does  not  appear  how  much  of  the  material  of  the  superstructure  of 
this  bridge  is  damaged  beyond  repair,  but,  from  the  report  of  the  engineer 
above  referred  to,  it  is  necessary  to  raise  the  bridge,  rebuild  the  center 
pier,  repair  the  damaged  bridge  members  and  repave  the  structure. 

It  is  quite  evident  that,  the  thing  which  is  now  resting  in  the  Shenango 
river  is  not  a  bridge.  As  a  bridge  it  has  been  destroyed,  although  all  of 
its  parts  have  not  been  rendered  useless. 

Is  McCabe's  License,  11  Superior  Court  560,  President  Judge  Rice, 
rendering  the  opinion  of  the  Court,  says: 

"The  term  'to  destroy"  has  on  more  than  one  occasion  been  construed 
to  describe  an  act,  which,  while  rendering  useless  for  the  purpose  for  which 
it  was  intended,  did  not  literally  demolish  or  annihilate  the  thing." 

I  am  therefore  of  opinion  that  the  bridge  ts  destroyed  within  the  mean- 
ing of  the  Act  of  Assembly  aforesaid. 

However,  this  matter  is  in  any  event  concluded  against  the  Common- 
wealth. The  report  of  the  viewers  has  found  as  a  fact  that  the  bridge  was 
destroyed;  no  exceptions  to  that  finding  were  filed,  because  of  the  agree- 
ment of  the  county  commissioners  to  convey  all  the  right,  title  and  interest 
in  the  remaining  parts  of  the  bridge  to  the  Commonwealth  for  use  in  re- 
construction; and  the  court  has  confirmed  the  report  of  the  viewers  and 
ordered  that  the  bridge  "be  rebuilt  by  the  Commonwealth  in  accordance 
with  the  recommendations  of  the  viewers." 
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In  r«  RebnIldlDs  by  CommonwefUtb  of  Brldce  Over  Shenuiso  Rlvar. 

I  am  therefore  of  opinion  that  the  Commonwealth  ia  under  legal  obliga- 
<n  to  proceed  with  such  rebuilding. 


Yours  truly, 

WM.  M.  HAROEST, 
Second  Deputy  Attorney  General. 


Is  re  State  Armoriu  Subject  to  Act  of  ABaembly. 

Stale  armoriet Conlracti  for  building Regulating  the  building  of. 

St»t«  armorle*  ue  public  balldlDKa  and  the  St&te  Armory  Bo&rd  In  their 
er«etloa,  oonatructloa  and  alteration  Is  subject  to  the  provlaton  of  the  Act  ot 
lUr  lat,  leil,  reguUtlns  the  lettlnK  of  contract*  for  puUle  buUdlnra. 

October  21,  1913. 
Mr.  Benjaiqin  W.  Demming, 

Secretary  Armory  Board  of  Pennsylvania, 
Harxitburg,  I^ 

Dear  Sir: 

Answering  your  inquiry  of  October  16th,  1913,  as  to  whether  in  the 
erection,  construction  and  alteration  of  armories  your  Board  is  subject  to 
the  provisions  of  the  Act  of  May  1,  1913,  P.  L.  — ,  No.  104,  t  beg  to  advise 
you  that  in  the  judgment  of  this  department  armories  are  public  buildings, 
and,  therefore,  included  within  the  provisions  of  that  act. 

The  Act  establishing  the  Armory  Board  provides  that  the  armories  are 
to  be  for  the  use  of  the  National  Guard  of  Pennsylvania,  and  that  in  them 
"shall  be  stored  and  safely  kept  all  the  property  of  the  United  States  or 
of  the  Commonwealth  issued  to  such  organizations  for  military  purposes" 
(Section  2,  Act  of  May  U,  1905,  P.  L.  442). 

Section  4  of  the  same  act  authorizes  the  purchase  of  armory  sites  and 
provides,  "said  ground  in  each  instance  to  be  purchased  in  the  name  and 
for  the  use  of  the  Commonwealth  of  Pennsylvania." 

These  provisions,  as  well  as  the  general  purpose  of  the  act  to  provide 
for  the  safety  and  defense  of  the  state  and  of  its  citizens,  sutKciently  indi- 
cate the  public  character  of  the  buildings  over  which  the  Armory  -Board 
has  jurisdiction. 

To  hold  that  those  are  not  public  buildings  might  result  in  their  being 
taxable  and  liable  to  mechanics'  liens,  and  to  sate  for  the  payment  of  the 
debts  incurred  on  behalf  of  the  National  Guard  of  Pennsylvania,  conse- 
quences which  cannot  be  viewed  as  possible. 

The  fact  that  all  the  members  of  the  public  may  not  have  a  right  to 
use  the  building  is  not  important.  It  is  the  purpose  for  which  it  is  used, 
and  not  merely  the  people  who  have  a  right  to  use  it,  which  determines 
the  character  of  the  building. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 
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llinnick  et  ux.  vs.  Ross  Township. 

Negligence Township Boardtvalk. 

In  AH  kotlon  againBt  a  second  class  townsblp  for  damsKcs  sustslned  on 
defective  boardnalk.  It  did  not  appear  that  the  township  had  authorized  I 
bi'lldlnx  of  the  boardwalk,  nor  even  taken  it  In  cbarse.     Held,  that  a  non-s 


a  properly  entered. 


No.  366  April  Term,  19U    C.  P.  Allegheny 


John  F.  Glotckner,  for  plaintiff. 
JohA  E-  fVintier,  for  defendant 

FsAzBH,  P.  J.,  November  3,  1913.— On  March  Sth.  1910.  Mrs.  Minnick, 
while  walking  on  a  boardwalk  on  a  street  or  road  known  as  Ridge  avenue, 
in  defendant  Township,  which  is  a  township  of  the  second  class,  was  thrown 
into  the  gutter  by  the  tilting  of  a  board  in  the  walk.  The  fall  injured  her 
to  such  an  extent  as  to  require  her  to  remain  in  bed  for  three  weeks  and 
necessitate  the  use  of  crutches  for  three  weeks  longer.  The  testimony 
t-howed  that  the  walk  was  put  down  by  a  land  company  some  (lonsiderable 
time  before  the  accident,  and  had  been  in  bad  repair  at  different  places  for 
from  six  to  nine  months  before  March  Sth,  1910.  Plaintiffs  lived  on  Ridge 
avenue,  about  250  feet  from  the  place  of  the  accident,  and  passed  up  and 
dowii  the  walk  almost  daily.  Mr.  Minnick  testified  that  he  examined  the 
walk  at  the  place  of  the  accident  two  days  before  his  wife  was  injured,  and 
tound,  the  stringers  rotted  and  boards  loose,  but  did  not  inform  hia  wife 
tjf  that  condition;  others  testified  that  the  condition  of  the  walk  was  bad,, 
and  one  witness  said  the  defect  at  the  point  where  Mrs.  Minnick  fell  was 
not  visible. .  There  was  no  evidence  that  the  Township  had  accepted  the 
walk  or  had  at  any  time  done  work  upon  it.  On  the  contrary,  it  appeared 
that  residents  had  at  times  made  repairs  at  different  places.  Under  this 
testimony  we  were  of  opinion  that  plaintiffs  could  not  recover,  and  sustained 
defendant's  motion  for  a  non-suit.  This  case,  in  our  opinion,  is  ruled  by 
Lagndon  vs.  Chartiers  Township,  131  Pa.,  84.  In  that  case  the  Court  said: 
"When  this  case  was  here  before:  Cbartiers  Township  vs.  Langdon,  114 
Pa.,  544,  we  held  that  the  township  was  not  required  either  to  make  or 
repair  footwalks  and  was  therefore  not  liable  for  accidents  happening  by 
reason  of  negligence  in  the  construction  or  maintenance  of  such  sidewalks. 
We  see  nothing  in  the  present  ease  to  change  our  view  on  that  subject 
There  is  no  general  statutory  duty  requiring  townships  to  make  footwalks, 
and  there  is  no  particular  statute  on  that  subject  applicable  to  Chartiers 
Township,  except  the  Act  of  April  2,  1869,  F.  L.  625,  but  that  Act  does  not 
impose  any  duty  either  of  construction  or  maintenance  on  the  township,  as 
we  distinctly  held  in  the  case  above  referred  to.  It  is  not  necessary  to 
repeat  the  reasoning  of  that  decision.  It  is  entirely  satisfactory  to  us  and 
1  ontrols  the  present  case." 

The  Act  of  1869  referred  to  in  the  above  quoted  opinion  was  a  special 
act  for  that  township.  Consequently  its  provisions  are  not  applicable  in 
this  case.  We  have  not  been  referred  to  any  case  where  a  different  rule 
is  laid  down.  Neither  the  Act  of  1895,  P.  L.  324,  nor  the  Act  of  June  3. 
1911,  P.  L.  638,  which  authorizes  the  construction  of  boardwalks  under  cer- 
tain conditions,  applies  to  this  case. 

And  now,  November  3rd,  1913,  the  motion  to  take  off  the  non-suit  is 
refused;  to  which  order  plaintiffs  except,  and  at  their  instance  bill  sealed. 
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Brown  et  iL  va.  BoroniJi  o<  Domont. 

Shett   impfovtments Irregtdarilitt  in  firoctiiings lHJunclioit-—~D»tay   in 

Uling  nut. 

A  Mreat  waa  tmproTed  by  a  borougti  upoD  petltloD  of  propertr  owners. 
Shorttr  after  me  work  mm  eurted  the  borough  made  a  slight  ch&nge  In  the 
ETade  by  ordtnasce  and  after  the  work  was  nearly  completed.  A,  who  had  alKned 
the  iietlUon  (or  the  tmpro-renient,  Oled  a  bill  In  equity  to  reatrain  th«  work  on  the 
sround  of  Irrevutarltles  tn  the  proceedlnKi.  Held,  That  by  reaaon  of  A'a  delay 
the  Injunction  ahould  be  refuaed  and  A  remitted  to  hie  remedy  at. law. 

Sur  exceptions  to  findings  of  fact  and  conclusions  of  law.  No.  187  July  Tenn, 
1913.    C  P.  Allegheny  County. 

John  W.  DuukU  and  John  Rtbman,  Jr.,  for  plaintiffs. 
John  S.  Cort,  for  defendant 

Fuzn,  P.  J.,  July  12,  1913.— The  purpose  of  this  bill  was  to  prevent 
bj-  Injanction  the  improvement  of  Espy  Avenue  in  defendant  boro-jgh  The 
(Ejections  to  the  improvement  are  entirely  technical.  On  May  1,  1912, 
plaintiffs  and  other  abutting  property  owners  petitioned  Council  for  the  im- 
provement of  the  avenne.  The  petition  was  acted  npon  favorably,  and  on 
Mar  23,  1912;  a  contract  was  entered  into  by  the  Borougb  for  the  grading, 
paving  and  curbing  of  the  street  Work  was  begun  on  June  4,  1912,  Sub- 
Kequently  by  ordinance  approved  June  12,  1912,  the  grade  of  the  street  was 
changed.  This  ordinance  stiperseded  all  previous  ordinances  on  that  sub- 
ject; consequently  all  work  done  on  the  street  was  done  under  the  last 
ordinance.  Between  that  time  and  the  filing  of  the  bill  herein,  on  April 
15,  1913,  at  least  four-fifths  of  the  grading  had  been  done,  at  a  cost  to  the 
Borough  of  approximately  $1,800.00.  Plaintiffs'  contention  was  (1)  that 
by  the  withdrawal  of  their  names  as  petitioners  for  the  improvement  the 
petition  was  left  without  sufficient  5igners;  (2)  that  the  ordinance  for 
the  change  of  grade  as  recorded  in  the  ordinance  book  was  not  signed  hy 
the  Burgess,  and  (3)  that  the  petition  was  not  sworn  to  by  an  abutting 
property  owner.  These  qnestions  were  all  considered  in  our  Findings  of 
Fact  and  Conclusions  of  Law,  and  while  some  of  these  objections  might 
have  been  sustained  had  they  been  brought  to  our  attention  earlier,  w« 
were  of  opinion,  and  so  found  in  the  Findings  of  Pact  and  Conclusions  of 
Law,  that  plaintiffs  were  too  late  in  raising  these  objections  to  the  im- 
provement We  have  not  been  convinced  that  we  should  change  our  con- 
clusions in  this  respect  especially  as  nothing  new  has  been  suggested  in 
«Pport  of  plaintiff's  contention.  Practically  all  the  work  was  done  under 
Ordinance  89,  and  it  will  not  do  for  plaintiffs  to  say  that  they  took  action 
shortly  after  the  work  exceeded  the  grade  fixed  by  the  first  ordinance,  which 
was  repealed  by  Ordinance  No.  89.  If  plaintiffs  were  dissatisfied  with  the 
grade  fixed  by  the  latter  ordinance  it  was  their  duty  to  proceed  at  oncQi 
and  not  wait  until  the  work  was  practically  finished  and  the  large  expense 
mcorred  by  the  municipality.  It  seems  clear  to  us  that  plaintiflls  by  their 
delay  hav«  estopped  themselves  from  objecting  to  the  improvement  as  con- 
templated by  Ordinance  89.  The  change  in  grade  is  not  great  and  affects 
but  a  few  properties.  It  appears  to  meet  the  approval  of  nearly  all  the 
property  holders,  and  after  a  meeting  on  the  ground  of  members  of  Council 
with  property  owners,  where  the  matter  was  discussed,  the  grade  fixed  by 
Ordinance  89  was  subsequently  ratified  and  confirmed  by  Council  at  a 
meeting  at  which  many  property  holders  were  present  If  plaintiffs  are 
injured  by  the  change  they  have  an  ample  remedy  at  law  for  any  damage 
sastained  by  tbem. 

And  now,  to  wit,  July  12th,  1913,  exceptions  dismissed. 
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Shlckler,  for  bk,  n.  WlUiams,  wltii  notice  to  GolumbU  Bldg.  ft  Cons.  Co. 

Incorporation Sale  of  real  estate Slate  taxes Priority  of. 

In  the  dlatrlbutlon  of  the  proceeda  ArlalnK  from  tbe  judicial  sale  of  tbe  tmX 
estate  of  a  corporation  the  Hen  of  the  Commonwealth  for  atate  taz«B  la  not 
entitled  to  priority  over  an  encumbrance  placed  upon  ttis  land  prior  to  Ite  acQUial.^ 

Hon  by  the  corporation.  '' 

Sur  Exceptions  to  Sheriff's  Return.  Ley.  Fa.  No.  266  July  Term,  1913.  C  P; 
Alleghenj'  County. 

Paul  S.  Ache  and  Jos.  Crovm.iot  p^AmiAfi. 
John  D.  Brown,  for  defendant 

Frazbb,  p.  J.,  October  18,  1913.— The  facts  are  as  follows:  By  deed 
dated  September  6th,  1904,  Adda  M.  Williams  purchased  from  John  A. 
Hutchinson  the  property  levied  upon  and  sold  under  thii  writ.  ..On  the 
Bsme  day  she  executed  and  delivered  a  mortgage  -  to  secure  the  payment 
of  $1,200  to  Geor^  H,  Shickler,  which  mortgage  was  at  once  assigned  to 
the  Anchor  Savings  Bank.  Upon  that  mortgage  a  judgment  was  obtained 
and  the  Lev.  Pa.  in  this  case  issued  thereon  May  21st.  1913,  and  the  propT 
erty  sold  July  U,  1913,  to  the  Anchor  Savinus  Bank  for  the  sum  of  SiM.S* 
In  distributing  that  sum  the  Sheriff  appropriated  1225.00  to  claims  of  the 
Commonwealth  of  Pennsylvania  for  tax  on  capital  stock  and  tax  on. loans 
due  by  the  Columbia  Building  &  Construction  Company,  and  costs  ■  theieon. 
of  $16.69.    To  that  appropriation  the  Anchor  Savings  Bank  excepts. 

The  Columbia  Building  &  Construction  Company  was  incorporated 
tinder  the  laws  of  this  Commonwealth  on  August  9,  1906,  and  on  February 
28,  1907,  the  property  covered  by  the  mortgage  in  this' ease  was  sold  and 
conveyed  by  Addsi  M.  Williams  to  that  corporation.  The  claim  of  the 
Commonwealth  for  tax  on  capital  stock  and  tax  on  corporate  loans  is  fdr 
the  years  subsequent  to  1906.  While  the  Act  of  June  15,  191],  and  previous 
Acts  of  Assembly,  gives  the  Commonwealth's  claim  for  taxes  a  Atat  lien 
upon  all  property  of  the  corporation,  we  are  not  aware  of  any  enactment 
that  makes  such  claims  prior  liens  to  mortgages  recorded  against  property  ■ 
before  the  same  was  acquired  by  tbe  corporation,  and  especially  where  the 
mortgage  was  entered  previous  to  the  incorporation  of  the  company,  as  in 
this  case.  The  portion  of  the  Act  which  provides  that  where  the  property 
and  franchises  of  a  corporation  is  sold  at  judicial  sale  "all  taxes,  interests, 
bonuses,  penalties  and  public  accounts  due  the  Commonwealth  shall  first 
be  allowed  and  paid  out  of  the  proceeds  of  such  sale,  before  any  judgment, 
mortgage,  or  other  claim  or  lien  against  such  corporation,"  does  not.  an ^ 
was  not  intended  to  apply  to  cases  where  an  incumhrance  was  placed  upon 
property  previous  to  the  same  being  acquired  by  the  corporation.  This 
case  is  in  line  with  and  is  ruled  by  Sweeney  vs.  Arrowsmith,  43  Fa.  Super. 
Court,  268.  .  .:■:.■ 

And  now,  to  wit,  October  18th,  1913,  exceptions  sustained; 
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Beanstt*!  BMate. 

Orphaiu'  tourt Dtcidenf*  ttlatt Agrr4mm  mtt  to  teil  ttoek Riekt  of 

Oifham^  ctmti  to  e»mtel  trantftr. 

The  Orphone'  Court  tM»  no  Jnrladlctlon  40  dtrect  a  tranarar  •(  atock  of  « 
decedent  hejd  under  an  ajfreeineDt  wKh  eeTeral  otherB  that  no  one  should  Ball 
hto  hoMlBsa  wHbout  Aral  oflartnc  It  -t*  the  oVMca  U  It*  book  valna.  there  batn^ 
kothlDK  In  <the  agreement  from  wblcb  It  could  b«  Inferred  tb«t  tb«  •pUo«  wo«M 
ooDtlnue  after  the  dscedent'a  death,  and  there  belntc  no  alleKaCIOhe  tha,t  auch  « 
provision  w&a  omitted  from  the  contract  by  fraud,  accident  or  mlaMka. 

The  Court  vUl  dlatiibute  the  atock  lo  thoae  entitled  by  lav  to  reoatn  It, 
retesatliw  tlie  Hght*  at  t&a  (vrtlea  to  the  Court  haTlng  lurladiotloK  to  daiteimlna 
oimftnhlpv 

Decedent's  Estate.    No.  129  April  Term,  1913,     O.  C.  AHegheny  County. 

Wi^ltT  P.  Rainbow,  Charlfi  A,  Lambie  and  MtKet,  Milchelt  &  AltfT,  for 
exctptants. 

McKflvty  &  Wright  and  Reed,  j^tnilft,  Skaw  &  Beat,  tor  accountant. 

Miun,  J.,  Au^st  S,  1913.  The  sole  question  is,  whether  this  Court  has 
jurisdiaion  to  pass  upon  a  contract  which  in  effect,  it  is  alleged,  constituted  S 
trust  inter  vivos  between  the  decedent  and  the  pethioners? 

John  G.  Bennett  d'ej  fattestate;  amoRg  the  assets  of  his  estate  skowR 
in  the  account  are  948  shares  of  preferred,,  and  957  shares  of  coinnion, 
stack  in  a  corporation  known  as  the  Central  .Railway  Si^al  Company; 
also  certain  shares  in  another  corporation  known  as  the  Americin  Teg 
Si^al  Compaiiy.  At  the  audit  petitions  were  presented  hy  W.  C.  Beckwith 
and  Hervey  Klock  asking  for  the  specific  performanee  of  the  toUoniag 
contract: 

WEMORANDUM  OP  AGREEMENT, 

Made  and  executed  at  Pittsburgh,  Pa.,  this  IJth  day  of  October,  1909, 
between  J,  G.  Bennett,  W.  C.  Beckwith,  R,  M.  Clark,  Philip  Peter  and 
Haryey  Kloct,  all  beinR  stockholders  of  the  American  Fog  Signal  Companj". 

Whereas,  the  parties  hereto  are  the  owners  of  all  the  capital  stock  nf 
the  American  Fog  Signal  Company  and  of  the  Central  Railway  Signal 
Company,  with  the  exception  of  ten  (IB)  shares  of  preferred  stock  held 
by  C.   E.  PrankKn  of  Postoria,  Ohio. 

W1TNESSBT«: 

That  the  said  partita,  foi  and  id  conaidetation  of  the  sum  of  One  M* 
1»  and  C4her  valuable  considerations  ia  hand  paid  and  icceivel  each  front 
tbe  other,  the  receipt  whereof  is  hereby  acknowledged  by  each,  agree  to 
and  wnong  themselves,  and  each  with  the  other  as  follawt: 

That  each  of  the  said  pasties  hereto,  before  selling  any  or  all  of  hi^ 
stock,  either  common  or  preferred,  in  the  American  Fog  Signal  Company, 
or  the  Cential  Railway  ^gnal  Company,  or  any  companies  that  n*ay  he- 
come  saccessors  to  cither  of  aaid  Companies,  for  a  period  of  ten  (10) 
years  from  the  date  of  this  agreement,  will  first  offer  the  tvA  shares  la 
the  Mher  parties  hcieto,  who  shall  have  the  right  to  pnrchase  the  same 
at  the  book  value  thereof  at  the  time  of  said  sale,  and  the  said  paclien 
shall  have  the  [inhc  to  puichase  the  same  at  said  price,  ia  propoirtioii  to 
their  respective  holdings  in  said  Conpany;  each  party,  however,  shall  have 
the  right  to  waive  or  relinqiush  his  right  to  purchase  the  proportionate 
shatc  of  said  stock  ta  which  he  i&  entitled  in  ixvict  oi  the  other  patties, 
hnt  nol  otherwise,  and  ^ach  of  the  parties  hereto  agrees  tlut  he  will  not 
sell.  Uaotfer,  or  otherwise  dispose  o<  any  of  his  stock  in  either  of  saiA 
Companies,  except  in  the  manner  as  above  stated,  and  that  when  stock  Is 


66  PITTSBURGH  LEGAL  JOURNAL 

Bennelt'B  Estate. 

offered  for  sale,  a  reasonable  time  sfaall  be  given  the  other  partle*  within 
which  to  make  arransementa  to  purchase  the  same. 

This  Agreement  in  all  its  terms  and  conditions  msde  qnintmple  shall 
extend  to  and  bind  each  and  all  of  the  parties  hereto,  and  each  of  their 
heirs,   executors,    administrators    and   assigns. 

In  Witness  Whereof,  -the  parties  have  hereunto   set  their  hands  and 
seals  the  day  and  year  first  above  mentioned. 
Witness: 
Harvey  Klock  W.  C.  Beckwith  (Seal) 

J.  G.  Bennett  Harvey  Klock  (Seal) 

Philip  Peter  J.   G.   Bennett  (Seal) 

W.  C.  Beckwith  R.  M.  Oark  (Seal) 

R.  M.  aark  Philip   Peter  (Seal) 

The  petition  sets  forth,  inter  alia,  that  it  was  the  intention  of  the 
parties  that  in  case  of  the  death  of  any  of  the  parties  the  right  of  the 
other  parties  thereto  to  acquire  a  decedent's  stock  at  the  book  value  should 
be  the  same  as  though  either  of  the  parties  to  the  contract  desired  to  sell 
in  his  life  time. 

The  Auditing  Judge  directed  the  petitions  to  be  filed,  and  being  of 
the  opinion  that  this  Conrt  had  no  jurisdiction  did  not  require  answers  to 
be  filed,  awarding  the  stock  in  dispute  upon  stipulation  filed,  creditors  not 
objecting  and  being  either  paid  or  provided  for,  to  and  among  the  widow 
and  children  of  the  decedent,  all  being  sui  juris,  "without  prejudice  to  the 
rights  of  W.  C.  Beckwith  and  Harvey  Klock  within  twenty  days  from 
the  date  hereof  to  raise  the  question  as  to  the  right  to  distribute  the  stock 
of  the  Central  Railway  Signal  Company  and  the  American  Fog  Signal 
Company  to  the  heirs  of  John  G.  Bennett  under  a  certain  agreement  be- 
tween the  owners  of  the  stock  of  said  Companies,  dated  October  13tb„  1909, 
and  offered  in  evidence  at  the  audit." 

The  notes  of  testimony  at  the  audit  show  that  these  petrtions  were 
dismissed  for  want  of  jurisdiction,  the  substance  of  them  relating  to  a 
(rust  inter  vivos  as  between  the  parties,  the  jurisdiction  to  determine  wbifh 
is  in  another  Court. 

The  agreement  upon  which  the  application,  for  specific  performance 
is  based  provides  that  before  selling  any  or  all  of  the  stock  owned  by  the 
parties  thereto  during  a  period  of  ten  years  the  other  parties  to  the  agree- 
ment shall  have  the  first  offer  and  right  to  purchase  the  stock  so  offered 
for  sale  at  the  book  value  unless  said  right  is  waived;  it  further  provides 
that  no  party  to  the  agreement  will  "sell,  transfer,  or  otherwise  dispose 
of  any  of  his  stock  in  either  of  said  Companies  except  in  the  manner  as 
above  stated,  and  that  when  said  stock  is  offered, for  sale,  a  reasonable  time 
shall  be  given  the  other  parties  within  which  to  make  arrangements  to 
purchase  the  same."  The  agreement  is  made  binding  upon  the  parties,  thfir 
heirs,  executors,  administrators  and  assigns. 

If  the  agreement  had  provided  that  in  case  of  the  death  of  any  of  the 
paities  thereto  his  fellow-shareholders  should  have  the  option  to  purchase 
his  shares  upon  his  death,  as  was  the  distinct  stipulation  in  Pitzsimmons 
vs.  Lindsay,  205  Pa.,  79,  it  is  conceded  that  this  Court  would  have  juris- 
diction. 

It  will  be  observed,  however,  that  there  is  no  provision  in  the  agreement  with 
relation  to  the  rights  of  the  other  share-holders  in  case  of  the  death  of  any  of 
the  parlies.  It  is  not  averrtd  that  the  provision  in  case  of  death  was  omitted 
hv  fraud,  accident  or  mistake;  in  the  absence  of  such  averment  the  agree- 
ment must  speak  for  itself  so  far  as  the  present  proceedings  are  concerned. 
The  reasons  given  by  the  Auditing  Judge  for  dismissing  the  petition  and 
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BMUMtt'a  BaUAe, 

relegatiiiK  the  parties  to  another  fomm  withoirt  prejudice  to  their  rights, 
coupled  with  the  aKviag  cUnsc  in  the  decree  of  distribution,  was  intended 
to,  and  does  protect  the  petitioners  with  respect  to  the  agreement  in  any 
Court  which  has  jurisdiction  to  pass  upon  the  matter  in  controversy;  these 
distributees  take  this  stock  subject  to  any  equities  or  rights  in  others  which 
may  be  found  in  a  fomm  having  jurisdiction. 

Bennett  in  his  life  time  did  not  sell  or  attempt  to  sell,  transfer  or  dis- 
pose of  this  stock;  his  death  does  not  affect  a  transposition  thereof  by  any 
act  of  his  own;  by  operation  of  law,  his  estate,  after  debts  are  paid, 
goes  to  his  distributees  subject  to  any  rights  such  as  these,  of  which 
they  are  bound  to  have  notice;  the  effect  of  the  decree  is  not  a  sale  or 
disposition  of  this  stock  by  the  decedent  contrary  to  the  terms  of  the 
agreement;  these  stocks  by  devolntion  become  thp  property  of  his  dis- 
tributees; the  agreement  is  broad  enough  to  compel  compliance  tfaecewith 
by  them  if  a  competent  Court  of  jurisdiction  so  decides;. the  effect  of  the 
decree  is  not  to  intrude  strangers  into  these  corporations  by  any  act  or 
operation  of  the  decedent  contrary  to  the  agreement;  it  does  substitute 
those  who  are  entitled  nndcr  the  law  to  his  estate  in  his  place;  it  does  not 
change  the  status  of  the  parties  to  the  agreement.  The  agreement  in  effect  consti- 
tutes the  parties  thereto  trustees  inter  vivos ;  over  such  trusts  this  Court  has  no 
jurisdiction;  to  attempt  to  follow  the  well  defined.  prcM:eEdings  sanctioned  in  ■ 
Lindsay's  Estate,  210  Pa.,  230,  under  a  contract  entirely  different,  involving 
investigation  touching  values  and  rights  does  not  seem  to  be  within 
the  province  of  this  Court.  We  express  no  opinion  upon  the  merits;  we  do 
not  have  before  us  any  sale  or  attempt  of  sale  by  the  decedent,  by  his  admin- 
istrators or  by  the  distributees.  We  are  of  the  opinion  that  the  distributees 
are  entitled  to  take  this  stock,  they  so  electing.  If  the  petitioners  have 
rights  against  the  same,  another  Court  must  pass  upon  the  question.  The  excep- 
tions must  be  dismissed  as  has  been  the  petition,  but  without  prejudice  in  ac- 
cordance with  the  former  expressed  opinion  to  proceed  in  some  other  forum  for 
an  adjudication  of  the  alleged  rights  of  the  parties. 
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LfCader  vs.  Commonwealth  of  PennajrlTania. 

HlmtiHt  ikenn -        .  —  -       .    . 

dot  mli^atmr — 

A  convlctloD  And  flna  with  the  alternative  of  a  commltiBent  In  ca«a  of  non- 
partneat  for  hnntlOK  without  a  license,  required  liy  the  Act  of  April  17th,  HIS, 
Id  *.  critnlaftl  prflceBdlng-  and  s  writ  of  error  can  be  taken  without  the  aHowance 
Of  a.  si>eclal  allocatur  requlrad  by  the  tlat  e«cUan  of  the  Aet  of  UArcti  lOtli.  3810. 
ThljB  HectloQ  provides  for  wrlt«  of  certiorari  In  civil  but  Bot  orlmlnaj  CMieK 

Rule  to  Ouasli  Writ  of  CertitOari.  No.  B59  January  Tentl.  1914.  C.  P.  Alle- 
tfany  Coimty. 

'Stott  Sr  Ptwds,  fat  phintifF  in  error, 

fV.  H.  Lemo»  and  B.  B.  StTassbm-ger,  for  defendant  in  error. 

SwEAUMCKK,  J.,  December  22,  1913. — October  31,  1913,  J.  K.  Leader^  the 
ptaintiS  in  errnr,  wai  convicted  before  Alderman  L.  N.  Morgnu,  of  UcKeies- 
^on,  Peansylvania,  of  himting  came  without  having  obtained  the  license 
tcqmred  bjr  Uie  Act  of  April  17,  1913,  P.  L.  65,  and  va  the  same  duy  he  was 
•enteDCed  to  pay  »  fine  of  $20  and  the  cost!  aad,  in  deEanlt  of  payment 
thereof,  to  be  committed  to  the  AUegbkny  County  Jail  for  twenty  days.  The 
record  returned  shows  that  J.  K.  Leader  paid  the  fine  and  ooitH  and  was 
discharged.  November  5,  1913,  upon  fais  application,  a  Writ  of  Certiotari 
was  awarded  by  this  Court,  requiring  said  Alderman  to  retiu-n  the  record 
dF  the  proceeding)  in  accordance  with  the  law.  November  26,  1912,  a  Peti- 
tion was  preseated  to  ttee  Coort  by  attorneys  for  the  ComiTKMi wealth,  and  a 
Role  wa^  slanted  to  show  canw  why  the  Writ  of  Certiorari  shouM  not  be 
qiaahed. 

The  contention  of  the  Cnmmoa wealth,  defimdaat  in  error,  is  that  the 
(nnting  of  an  Allocatur  is  governed  by  Section  21  of  the  Act  of  Uarch  20. 
1810,  S  Sm.  L.  161,  that  the  Petition  and  affidavit  for  this  Allocatm-  do  not 
conform  to  the  requirements  of  said  section,  and  that  therefore  the  Writ 
should  be  quashed. 

The  plaintiff  in  error  contends  that  the  proceeding  before  Alderman 
Morgan  is  in  its  essence  criminal,  that  Section  21  of  said  Act  of  1810  relatcj 
only  to  Writs  of  Certiorari  in  civil  cases,  that,  while  an  Allocatur  is  necessary 
in  a  criminal  proceeding,  the  requirements  for  the  granting  thereof  are  nt>t 
governed  by  said  Act,  and  that  tberefore  this  Writ  is  conformable  to  law. 

The  question  raised  is  technical,  but  still  it  is  important.  There  can 
be  no  doubt  that  the  offence  charged  in  the  proceeding  before  Alderman  Mor- 
gan is  of  a  criminal,  and  not  of  a  civil  nature.  The  action  may  be  in  form 
civil,  but  "in  its  true  nature  and  effect,  it  is  a  proceeding  for  a  criminal 
offence." 

Commonwealth  vs.  Betts,  76  Pa.  465. 

It  is  apparent  that  Section  21  of  the  Act  of  1810  does  not  apply  to  any 
but  civil  actions.  All  the  preceding  sections  relate  to  the  civil  jurisdictic-n 
of  Justices  of  the  Peace.  The  purpose  of  Section  21  is  to  regulate  the 
granting  of  Writs  of  Certiorari  for  the  removal  of  the  record  in  such  cases. 
One  of  the  requirements  of  the  affidavit,  prescribed  therein,  is  an  averment 
that  the  proceedings  are  unjust  and  illegal  "and,  if  not  removed,  will  oblige 
the  said  applicant  to  pay  more  money,  or  to  receive  less  from  his  opponent, 
than  is  justly  due."  The  22nd  section  of  said  Act  provides  that  "either  party 
shall  have  the  privilege"  of  the  writ,  prescribes  the  method  of  procedrire 
after  return,  and  makes  the  judgment  of  the  Common  Pleas  final.  The  sub- 
stance of  said  sections,  as  well  as  the  foregoing  language,  clearly  point  lo 
a  money  judgment  rendered  in  a  civil  action  and  lo  no  other  kind  of  proceed- 
ing. The  said  Act  "relates  exclusively  to  civil  actions." 
Commonwealth  vs.  Antone,  22  Super.  Ct.  412. 
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If,  therefore,  the  Act  of  1810  applies  only  to  civil  a 
said  that  the  requirements,  therein  prescribed  for  the  granting  of  Writs  of 
Certiorari  in  such  cases,  must  be  observed,  when  those  writs  are  awarded  in 
proceedings  which  are  criminal  in  their  nature.  The  latter  issue  upon  an 
Allocatur  of  course,  but  the  provisions  of  the  Act  of  1810  do  not  govern  in 
framing  the  Petition  therefor,  and  the  law  as  it  stood  prior  to  that  statute 
does. 

Commonwealth  vs.  Davison,  11  Super.  Ct.  130. 

We  are  therefore  of  opinion  that  the  Petition  for  the  Allocatur,  upon 
which  the  Certiorari  in  this  case  was  awarded,  conforms  to  the  laiv  and  tint 
the  Writ  is  regular  and  lawful.    The  Rule  mutt  therefore  be  discharged. 


DoverBpike  vs.  Keowo  et  aL 

Partition Dffenses Suffmrney  of. 

It  la  a  rood  objection  to  partition  that  only  one  farm  of  the  tenants  Ik  Gam- 
mon la  included  and  It  is  not  a  aulliclent  reason  for  not  Including  all  the  land  to 
Bver  that  a  widow's  dower  attaches  to  one  of  the  farms  to  be  partitioned  and  act 
to  ftDother,  and  that  the  Interest  of  one  of  the  tenants  In  common  in  one  at  the 
farms  la  a  less  amount  than  his  Initerest  In  another. 

Sur  demurrer  to  amended  plea  at  length  to  summons  in  partition.  No,  503 
April  Term,  1912.      C.  P.  Allegheny  County. 

Morton  Hunter  and  James  G.  Montgomery,  for  plaintiff. 
Stonecipker  &  Ralson,  for  defendant. 

Fkazer,  p.  J.,  November  26,  1913. — Plaintiff  asks  for  partition  of  41  aCres 
and  105.6  perches  of  land  situate  in  Ross  Township  of  this  County.--  The 
summons  sets  forth  that  plaintiff  and  defendants  are  heirs  of  John  Keown, 
who  did  in  1870  seized  of  the  farm  in  Ross  Township  above  referred  to, 
and  asks  for  partition  of  the  property.  Upon  a  rule  on  defendants  to  plead 
at  length  defendants  set  up  that  the  parties  to  the  proceeding  are  the 
owners  also,  as  tenants  in  common,  of  another  farm  in  addition  lo  the  Ross 
Township  property,  situated  in  McCandless  Township,  this  County,  which 
became  vested  in  them  as  the  heirs  of  John  Keown,  the  same  being  de- 
scribed in  the  plea  and  containing  43  acres,  more  or  less. 

To  that  plea  plaintiff  demurs,  and  points  out  that  the  interests  of  two 
«f  the  parties  are  not  the  same  in  both  farms,  it  appearing  from  the  plea 
that  Thomas  F.  Dale  Keown,  Jr.,  a  grandson  of  fohn  Keown,  and  one  of 
the  defendants,  owns  but  2/60  in  the  McCandless  Township  farm  and  his 
uncle,  William  Keown,  owns  22/60  and  each  of  the  other  heirs  12/60  in 
that  property,  and  that  in  the  Ross  Township  farm  each  defendant  owns 
a  12/60  interest,  10/60  of  the  interest  of  Thomas  F.  Dale  Keown,  .Jr.,  in 
the  latter  farm  being  subject  to  the  dower  of  his  mother,  Celia  Lucy  Walsh- 
Plaintiff's  contention  is  that  the  two  farms  cannot  be  partitioned  in 
one  proceeding,  because  of  the  different  interests  of  Thomas  F.  Dale 
Keown,  Jr.,  and  William  Keown,  in  each  farm,  and  the  dower  interest  of 
Mrs.  Walsh  which  is  solely  in  the  Ross  Township  property.  It  is  un- 
doubtedly the  rule  that  all  lands  held  in  common  by  parties  to  an  action 
in  partition  must  be  included  in  the  writ  if  practicable.  The  Courts  hare 
■0  often  held  this  to  be  the  law  that  reference  to  authorities  is  useless.  In 
this  case  the  parties  hold  both  farms  under  a  common  ancestor,  in  the 
same  interests  except  as  above  indicated,  and  neither  the  ancestor's  title  nor 
diuLt  «f  tht  parties  to  this  proceeding  is  in  dispute.     Under  these  circum- 
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stances  it  seems  to  us  this  case  is  clearly  within  the  rule  laid  down  in 
Stickles  vs.  Oviatt.  212  Pa.,  219,  and  that  it  is  not  only  practicable  but 
hig'hly  desirable  that  all  of  the  real  estate  which  passed  tn  the  heirs  of 
John  Keown  be  included  in  one  proceeding.  This  it  seems  to  us  can  be 
done  without  prejudice  or  injury  to  any  party.  The  difference  in  the  in- 
terests of  Thomas  F.  Dale  Keown,  Jr.,  and  William  Keown  in  the  two 
farms  is  not  a  bar  to  including:  both  farms  in  one  proceeding:  Wister's 
EsUte,  18  Phila.,  80;  nor  is  the  fact  that  Mrs.  Walsh  has  a  dower  interest 
in  but  one  of  the  two  farms.  Her  interest  is  not  in  all  of  the  property  of 
which  her  husband's  father  died  siezed,  but  only  in  the  interest  of  her  hus- 
band, and  when  that  interest  in  the  property  is  set  apart  her  dower  will 
attach  to  it.  The  interest  of  her  husband  descended  to  his  son.  Thomas  P. 
Dale  Keown,  Jr.,  subject  to  the  payment  of  his  debts  and  his  wife's  dower, 
and  it  makes  no  difference  so  far  as  these  proceedings  are  concerned  whether 
that  interest  is  in   one  or  both  farms. 

A  partition  of  the  two  farms  in  one  proceeding  being  practicable,  and 
can  be  made  more  expeditiously  and  with  less  expense  to  the  parties  than 
if  two  proceedings  were  had,  the  plea  should  be  sustained  and  the  demurrer 
overruled. 

And  now,  to  wit:  November  26th,  1913,  defendant's  plea  is  sustained 
and  the  demurrer  overruled,  with  leave  to  plaintiff  to  amend  within  twenty 


days. 


Potreca  vs.  Harks. 

Set  off Jtidgpunli Malicious  prosecution Purchase  moiuy. 

A  JudBTnent  obtalued  for  the  purchSiSe  price  of  certain  rings  may  be  used  m 
a  set  OS  acalnat  a  larger  Judgment  obtained  br  the  purchoeer  of  tite  rings  tor 
damages  for  malicious  prosecution  In  connection  with  the  purchase. 

Snr  rule  to  show  cause  why  a  judgment  in  favor  of  defendant  should  not  be 
set  off  against  a  judgment  recovered  by  plaintiff  against  defendant  No.  50  Jan- 
uary Term,  1912.    C.  P.  Allegheny  County. 

Young,  McClintock  &  Fainter,  for  plaintiff. 
/.  .S'.  Ferguson  and  A,  C.  Stein,  tor  defendant. 

Frazeh,  p.  J..  November  12,  1913.— The  judgment  in  favor  i>f  plaintiff 
was  obtained  in  an  action  for  malicious  prosecution,  and  the  judgment  in 
favor  of  defendant  is  for  the  balance  due  on  a  contract.  Both  actions  grew 
cut  of  the  same  transaction.  In  June,  1908,  defendant,  who  is  engaged  in 
Ihe  jewelry  business,  sold  to  plaintiff  a  diamond  ring.  Part  of  the  price 
was  paid  in  cash,  and  notes  of  plaintiff  given  for  the  balance.  The  notes:' 
not  being  paid  at  maturity,  an  employee  of  defendant  went  before  a  magis- 
trate and  made  information  against  plaintiff,  charging  him  with  larceny  by 
bailee.  Plaintiff  was  arrested  on  the  charge,  held  in  the  magistrate's  office 
for  a  short  time  and  released  on  bail.  The  charge  was  not  pressed,  and 
plaintiff  was  discharged  by  the  magistrate.  Suit  was  subsequently  brought 
by  plaintiff  for  malicious  prosecution,  and  a  verdict  obtained  against  de- 
fendant for  the  sum  of  $500.00.  Iii  the  meantime  defendant  began  proceed- 
ings in  assumpsit  against  plaintiff  lo  recover  from  him  the  balance  due  for 
the  diamond  ring,  and  obtained  a  verdict  against  plaintiff  tor  the  sum  6f 
?I90,00.  Defendant  nOw  asks  to  set  off  pro  tanto  this  latter  judgment, 
against  plaintiff's  judgment.     The  prayer  is  contested  on  the  ground  that 
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a  judgment  obtained  on  a  contract  should  not  be  aet  off  against  one  given 
in  trespass  for  a  tort.  While  the  authorities  do  not  forbid  such  set  off,  it 
is  held  that  it  should  not  be  allowed  except  in  cases  where  the  "circum' 
stances  and  merits  viewed  with  the  eyes  of  a  chancellor  in  equity"  warrant 
such  action:  Lietz  vs.  Hohman,  207  Pa.,  289.  Here  we  have  two  judg- 
ments between  the  same  parties,  the  result  of  the  same  transaction.  If 
defendant  made  a  mistake  in  charging  plaintiff  with  a  criminal  offense  in 
connection  with  that  transaction,  plaintiff  has  been  awarded  damages  for 
that  error,  and  we  sec  no  reason  why  he  should  not  pay  for  the  article  he 
purchased  and  agreed  to  pay  for.  To  hold  otherwise  would  in  effect  be 
to  assess  damages  against  defendant  for  an  amount  in  addition  to  the  sum 
the  jury  thought  proper  compensation  for  the  injury  done  plaintiff  by  his 
arrest.  This  in  our  opinion  would  be  inequitable  and  unjust.  Plaintiff  has 
not  paid  the  balance  due  on  the  ring,  neither  has  he  returned  it  nor  offered 
to  return  it  to  defendant;  consequently  he  should  pay  for  it,  and  that  can 
be  accomplished  hy  making  this  rule  absolute. 

It  appears  that  the  notes  given  by  plaintiff  to  defendant  for  the  unpaid 
price  of  the  ring  have  been  lost.  To  indemnity  plaintiff  from  loss  on  that 
account  defendant  should  execute  and  deliver  a  bond  to  plaintiff  with 
surety,  to  be  approved  by  the  Court,  in  the  sum  of  1400.00,  conditioned  to 
save  him  harmless  in  the  event  of  suit  being  brought  against  him  upon  the 
notes,  or  any  of  them. 

And  now,  November  12th,  1913,  it  is  ordered  that  this  rule  be  made 
absolute,  if  defendant  within  ten  days  after  notice  of  this  order  delivers 
to  plaintiff  an  indemnity  bond,  with  surety  to  be  approved  by  the  Court,  as 
indicated  herein;  otherwise  the  rule  will  be  discharged. 


In  re  CoM  Storage  Plants  Operated  by  Hospitals  and  Other  Institutioiis. 

CharilabU  and  penal  inslituliotts Cold  tiorage Act  of  May  I6lh,  1913. 

Hospitals  for  the  Insane  and  charitable  and  penal  Institutions  which  maln- 
Udn  and  operate  cold  storage  plants  for  preserrtng  the  foods  used  by  Inmates  are 
aabjact  to  the  provisions  of  the  Act  of  May  leth.  1913,  reculating  the  stora«e  of 
cold  storage  foods. 

July  18.  1913. 
Hon.  James  Fonst, 

Dairy  and  Food  Commissioner, 
Harrisburg,  Pa, 

Dear  Sir: 

Your  favor  of  the  17th  inst.  is  at  hand. 

Yob  request  to  be  advised  whether  hospitals  for  the  insane  and  charita- 
ble and  penal  institutions  which  maintain  and  operate  cold  storage  plants 
for  preserving  the  foods  used  by  the  inmates,  are  under  the  provisions  of 
the  Act  of  May  16.  1913,  known  as  the  "Cold  Storage  Law." 

This  act  is  entitled: 

"An  Act  for  the  protection  of  the  public  health  and  the  prevention  of 
fraud  and  deception,  by  regulating  the  storage  and  sale  of  cold  storage 
foods;  fi3i,ing  penalties  for  the  violation  of  the  provisions  thereof,  and  pro- 
viding for  the  enforcement  thereof." 

It  provides  in  Section  3: 

"The  term  'cold  storage  warehouse'  as  used  in  this  act,  shall  mean  an 
establishment  employing  refrigerating  machinery  or  ice  for  tbc  purpose   of 
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refrigeration,  or  s  place  otherwise  artificially  cooled,  in  which  artides  of 
food  ar«  itored,  for  thirty  days  or  more,  at  a  temperature  of  forty  d^rees 
Fahrenheit,  or  under." 

Section  8  provides,  in  part: 

"No  person,  firm  or  corporation  shall  operate  a  cold  storage  warfthotuc 
without  a  license  issued  by  the  Department  of  Agricnlture  throogh  its  agent, 
the  Dairy  and  Food  Commissioner." 

■nd  further  provides  for  the  issuance  of  said  license  upon  the  payment  of 
the  sum  of  $50.00. 

Other  sections  of  the  Act  give  the  Dairy  and  Food  Commissioner  the 
right  to  make  rules  and  regulations  for  its  enforcement  and  to  regulate  tlM 
marking  of  goods  which  have  been  withdrawn  from  cold  storage  warehouses 
and  offered  for  sale. 

This  Act  of  Assembly,  as  its  title  indicates,  is  for  the  protection  of  the 
public  health.  Its  scope  is  comprehensive.  It  prohibits  every  "person, 
firm  or  corporation"  from  operating  a  cold  storage  warehouse  without  a 
license.  The  Legislature  having  determined  that  the  interests  of  the  public 
required  this  legislation  for  the  protection  of  the  health  of  the  people,  there 
appears  to  be  no  reason  why  snch  protection  should  not  be  afforded  to 
those  unfortunates  who  are  confined  in  the  hospitals,  charitable  and  penal 
institutions,  as  well  as  to  other  citizens  of  the  State.  There  is  nothing  in 
the  Act  which  excludes  any  such  institution  from  its  operation. 

If,  however,  the  food  kept  in  the  cold  storage  warehouse  operated  by 
snch  hospitals  and  institutions  is  not  sold,  but  is  all  consumed  hy  the  in- 
mates thereof,  the  provisions  of  the  Act  in  reference  to  the  marking  of 
such  foods  when  offered  for  sale,  would  not  apply,  but  the  other  provision^ 
are  applicable. 

Specifically  answering  your  ingoiry,  I  advise  you  that  hospitals  for  the 
insane  and  charitable  and  penal  institutions  of  the  State,  if  operating  a  cold 
storage  warehouse,  as  defined  in  the  said  Act  of  Assembly,  in  which  articled 
of  food  are  stored  for  thirty  days  or  more,  are  subject  to  the  provisions  of 
said  Act  of  Assembly. 

Very  truly  yours, 

WM.  M,  HARGEST, 
Second  Deputy  Attorney  Qeoeral. 
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Commonwealth  ex  reL  Lewis  vs.  Allen  et  at 

Mandamus Return  to Sufficiency  of Councilmen Election  of Pre- 
election resignation Illegality  of. 

Mandamus  1b  a.  proper  remHiy  for  a.  municlpa^l  ofFlcer  to  Invoke.  In  order  to 
compel  re-lnBtatement  In  the  municipal  body  from  which  he  had  been  ejected. 

When  such  an  officer  Inelltutes  mandamus  for  re-lnatatement  and  aets  forth 
Ut  hlB  petition  that  he  w&a  ejected  becauas  of  a  resignation  he  had  written  which 
was  addresBed  to  no  one  and  was  undated  and  which  eutasequentty  was  presented 
to  councils  without  his  knowledge  or  consent  after  the  dates  and  the  address  had 
been  nued  In,  he  Is  entitled  to  have  fully  set  forth  In  the  return  to  the  mandamus 
the  particular  facts  connected  with  the  preBentallon  of  the  resignation.  A  mere 
denial  of  the  allegation  of  the  petition  la  InBufflcient. 

A  candidate  for  election  as  a  borough  councilman  during  his  election  contest 
Blsned  and  delivered  a  resignation  without  date  and  addressed  to  no  one  wherein 
It  was  stipulated  "to  take  effect  at  once."  This  document  without  his  consent 
was  offered  and  accepted  In  councils  as  his  resignation.  Held  that  pre-election 
pledges  to  reslgTi  are  against  the  policy  of  the  law  and  void.  A  candidate  cannot 
legally  resign  in  advance  of  an  election  and  such  an  attempt  Is  void  In  law  In 
addition  to  being  against  public  policy. 

Mandamus.  No.  1329  January  Term,  1914.  Docket  "A."  C.  P.  Allegheny 
County. 


Rem,  J.,  January  3,  1914.— This  is  a  mandamus  proceeding,  The  relator, 
A.  B.  Lewis,  claiming  to  have  been  unlawfully  deprived  of  the  office  of 
Councilman  of  the  Borough  of  Turtle  Creek,  to  which  he  was  regularly. 
elected  in  November,  1911,  seeks,  through  his  petition  filed  November  26, 
1913,  to  be  re-instated  in  that  office.  A  writ  of  alternative  mandamus  issued 
on  presentation  of  the  petition,  being  made  returnable  Decembsr  6,  1913, 
and  was  served  on  the  defendants,  being  all  the  Councilmen  of  said  Bor- 
ough except  the  relator  and  the  person  elected  by  Council  to  succeed  him. 
An  answer  was  filed  on  the  return  day,  and  to  this  relator's  counsel  de- 
murred, and,  having  been  advanced  tor  hearing  by  special  agreement,  was 
argued  by  counsel,  and  is  now  before  us  for  disposition. 

Relator's  petition  avers   (inter  alia): 

First.  That  he  was  duly  elected  to  the  office  of  Council  •  ■  •  at 
the  election  held  on  November  7,  1911,  and  on  the  first  Monday  of  Decem- 
ber, 1911,  he  qualified  and  took  his  seat  in  said  council  and  held  taid  office 
ever  since  said  time. 

Third.  That  on  November  19,  1913,  he  was  in  his  seat  in  the  Council 
chambers  when  the  Council  was  called  to  order  *  *  *  but  he  was  not 
permitted  to  remain  in  his  seat,  but  was  wrongfully,  maliciously,  iind  illegally 
ejected  therefrom  by  a  borough  policeman,  acting  under  orders  from  the 
Chairnian  of  Council,  and  other  officers  and  members  thereof. 

Fourth.  That  he  demanded  an  explanation,  and  was  informed  that 
Council  had  accepted  his  resignation  as  a  member  of  Council  on  November 
17,  1913. 

Fifth.  He  avers  that  he  never  resigned  as  a  member  of  Council,  nor 
authorized  any  person  to  present  his  resignation  to  said  Council. 

That  prior  to  his  election  to  Council  in  1911  he  signed  a  certain  paper 
addressed  to  no  person  or  body,  which  someone,  without  his  knowledge  or 
consent,  presented  to  the  Council  of  the  said  Borough;  and  thereupon  the 
said  Charles  Allen,  Alfred  Frederic,  A.  P.  McMillen,  E.  R.  Skinner,  F.  H. 
Luther  and  Louis  Kabe,  in  the  absence  of  the  petitioner  and  other  members 
of  Council,  wrongfully  and  fraudulently  ac<:epted  the  same  as  a  resignation 
of  the  petitioner  as  a  member  of  said  Council.  That  the  paper  referred  to, 
■  cop7  of  which,  marked  Exhibit  "A,"  is  attached  to  the  petition,  has  no 
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legal  force  and  effect,  and  the  said   Council  had  no  lawful  authority   to' 
accept  the  same  as  relator's  resignation.  .  ^ 

That  the  paper  referred  to  is  in  the  following  form: 

" „19U_ 


Dear  Sir: 

I  hereby  tender  my  resignation  of  the  office  of  Council  of  the  First 
Ward  of  Turtle   Creek,   County  of  Allegheny,   State   of   Pennsylvania,   to 
which  position  I  was  elected  as  a  candidate  of  the  Socialist  Party,  same  to 
take  effect  at  once. 
Witness:  A.  B.  LEWIS. 

J.  T.  FRENCH, 

E.  E.  TEETS." 

This  paper,  originally  undated,  now  bears  that  of  November  17,  1913, 
which  was  inserted  by  someone  at  the  time  of  the  presentation  of  the  docu- 
ment to  Council. 

The  answer  admits  that  relator  was  duly  elected  and  held  office  until 
November  17,  1913,  stating  in  addition  that  he  had  been  a  candidate  of  the 
Socialist  Party.  It  avers  that  on  November  17,  1913,  at  a  regular  meeting 
of  Council,  "said  A.  B.  Lewis  presented  his  resignation  as  a  member  of 
said  body,  to  take  effect  at  once,"  and  at  said  meeting  said  resignation  waft 
duly  accepted  and  said  A.  B.  Lewis  then  and  there  ceased  to  be  a  member 
of  said  Council;  that  at  said  meeting  the  remaining  members  elected  one 
Samuel  Ferguson  to  fill  the  vacancy  so  caused,  who  was  duty  qualified  and 
took  his  seat  November  19,  1913. 

It  denies  that  "said  A.  B.  Lewis  never  resigned  •  *  «  and  denies 
that  he  never  authorized  any  person  to  present  said  paper  for  him,  and 
avers  that  said  Lewis  had  full  knowledge  of  said  resignation  and  that  same 
would  be  presented  to  Council." 

It  denies  that  said  paper  was  not  addressed  to  any  one  or  any  body, 
and  avers  that  same  was  duly  addressed  to  the  Council  of  the  Borough  of 
Turtle  Creek;  and  denies  that  it  was  wrongfully  and  fraudulently  presented. 

It  avers  that  the  paper  was  duly  and  properly  presented,  was  a  proper 
and  legal  resignation,  and  was  properly  accepted,  and  therefore  relator  by 
his  own  voluntary  act  ceased  to  be  a  member  of  the  Council. 

Relator's  counsel  demurred  to  this  answer,  assigning  (inter  alia)  the 
following  reasons: 

First.  It  is  not  denied  that  Exhibit  "A."  attached  to  the  petition,  is 
the  paper  presented  in  Council  and  the  resignation,  and  that  the  same  was 
signed  prior  to  November  7,  1911. 

Second.  The  mere  denial  of  the  allegations  contained  in  the  fifth  para- 
graph of  the  petition  is  not  a  sufficient  return  thereto. 

Third.  The  return  does  not  set  forth  by  whom  said  paper  was  pre- 
sented to  Council,  or  what  notice  was  given  to  said  A.  B.  Lewis  that  same 
would  be  presented. 

There  is  no  doubt  that  relator  is  entitled  to  this  remedy  if  he  has  been 
improperly  deprived  of  his  office.  This  is  settled  beyond  question  in  the 
following  cases:  Commonwealth  ex  rel.  vs.  Gibbons.  196  Pa.,  97;  Scorer 
vs.  Davis,  21  D.  R.,  136;  Commonwealth  ex  rel.  vs.  School  Directors,  17 
lb.,  716. 

The  answer,  whilst  apparently  responsive  in  so  far  as  it  "denies"  all 
the  relator's  averments  in  a  formal  way  (except  that  the  napcr.  Exhibit 
"A,"  was  signed  and  delivered  before  the  election  of  November  7,  1911), 
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lacks  the  particnlarily  in  such  an  annrer  which  is  >et  raquired  even  tinder 
the  more  liberal  practice  under  the  Act  of  June  8,  1893.  The  relator  was 
entitled  to  know  the  particular  facts  connected  with  the  presentation  of  the 
paper  in  question,  by  whom  presented,  or  under  what  circumstances,  and 
when  the  relator  "had  full  notice  of  said  resignation  and  that  same  would 
be  presented  to  Council." 

That  mere  denial,  without  the  presentation  of  the  particular  facts  upon 
'which  it  is  based  is  not  good  in  a  mandamus  proceeding,  on  demurrer,  is 
ruled  in  Douglass  vs.  McLean,  29  Supr.  Ct.,  9,  in  whicb,  at  page'  13,  Orlady, 
J.,  in  the  opinion  discussing  the  return,  uses  the  following  language:  "It 
should  be  30  certain  as  to  advise  the  Court  of  all  the  facts  in  the  case  in 
order  that  it  may  be  able  to  judge  from  the  record  whether  the  respondent 
is  justified  in  his  refusal  to  do  the  thing  prayed  for."  The  return  in  the 
case  at  bar  does  not  meet  the  requirements  thus  specified. 

It  is  quite  apparent,  also,  that  the  answer  is  evasive  with  regard  to  the 
specific  allegation  of  relator  (in  Sth  paragraph)  that  Exhibit  "A"  was  pre- 
^e.nted  in  his  absence.  Notwithstanding  such  averment,  the  answer  conveys 
the  idea  that  Lewis  was  in  fact  present.  It  says;  "That  on  November  17th, 
1913,  at  a  regular  meeting  of  the  Council  *  *  *  said  A.  B.  Lewis  pre- 
sented his  resignation  as  a  member  of  said  body,  etc."  It  does  not  deny 
his  absence,  but  leaves  it  to  be  inferred  that  he  was  present.  This  might 
pass,  and  be  accepted  as  a  bona  fide  attempt  to  deny  such  absence  were  it 
not  that  care  is  taken  to  deny  the  allegation  of  no  knowledge  ind  no  au- 
thority in  the  following  language:  "*  *  •  and  deny  that  he  never  au- 
thorized any  person  to  present  the  same  for  him,  and  aver  that  sdid  Lewis 
had  full  knowledge  of  said  resignation  and  that  it  would  be  presented  to 
Council."  It  is  quite  evident  that  if  he  had  in  fact  been  present  the  latter 
denial  would  have  no  place  in  the  answer..  If  it  were  intended  *o  aver  his 
physical  presence  the  answer  should  unequivocally  set  forth  the  fact. 

Counsel  for  respondents  suggest  that  there  are  certain  questions  of  fact 
which  must  be  determined  and,  therefore,  the  demurrer  should  not  be  sus- 
tained. One  important  allegation  of  fact  in  the  answer  is  that  it  denies 
"that  the  paper  signed  by  Lewis  was  not  addressed  to  the  Council  of  the 
Borough  of  Turtle  Creek."  If  this  were  true  it  might  have  some  hearing 
upon  the  main  question  in  the  case,  but  it  is  not  true  in  fact  (no  matter 
what  conclusion  respondents  draw  from  its  having  been  presented  to  them), 
since  the  original  document  produced  upon  the  argument  of  the  demurrer, 
showed  that  the  two  address  lines,  immediately  above  the  words  ''Dear  Sir" 
were  blank,  just  as  shown  upon  the  copy.  Exhibit  "A."  Certainly  no  issue 
of  fact  could  be  predicated  upon  such  a  condition. 

Notwithstanding  the  insufficiency  of  the  answer  in  the  matters  above 
referred  to,  it  is  not  our  purpose  to  absolutely  rest  the  final  decision  of 
this  important  case  upon  informalities  of  pleading. 

We  sustain  the  demurrer  upon  the  ground  that  the  document  upon 
which  the  alleged  ouster  of  relator  was  based  was  illegal  and  void  ab  initio 
as  contrary  to  public  policy. 

It  is  apparent  from  the  record  that  relator  before  his  election,  as  a 
Socialist  candidate,  signed  and  delivered  the  so-called  resignation.  Exhibit 
"A,"  addressed  to  no  one  and  containing  no  date,  whereby  he  specified  that 
such  resignation  was  to  "take  effect  at  once."  This  is  the  document  to 
which,  it  seems,  a  date  was  added,  when  the  attempted  acceptance  of  it 
took  place,   November   17,   1913. 

Though  the  record  does  not  disclose  the  fact,  it  was  conceded  at  the 
argument  of  the  demurrer  that  this  resignation  was  thus  prepared  and  de- 
livered as  one  of  the  requirements  of  the  rules,  or  at  least  the  .practice,  of 
the  Socialist  party  on  whose  ticket  the  relator  was  a  candidate. 
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AH  attempts,,  tiy  requiring  pre-election  pledges  (whether  taking  the  form 
of  resignations  delivered  in  advance,  or  written  or  verbal  promises  la  comply 
with  the  directions  of  any  political  organization),  are  against  the  policy  of 

the  law  and  the  spirit  of  our  form  of  government.  They  will  not  be  recog- 
nized nor  enforced.  The  reason  is  obvious.  After  election  the  officer  who 
takes  the  oath  required  by  the  constitution  and  undertakes  the  performance 
of  his  duties,  ceases  to  be  the  representative  of  any  party,  faclion  or  clique, 
.  but  becomes  at  once  the  representative  of  his  community,  his  State  or  his" 
country,  and  party  or  partisan  rules  no  longer  control  him.  Party  rules  are 
valid  and  will  be  recognized  as  between  the  members  of  .such  party,  when 
they  are  not  contrary  to  good  morals  or  the  laws  and  constitutions  which 
govern  all  citizens,  btrt  they  will  not  be  read  into  the  oath  which  the  party 
nominee  takes  when  he  assumes  office.  This  is  expressly  and  clearly  ruled 
in  Commonweahh  ex  rel.  Weiss  vs.  Havard,  9  D.  R.,  433,  in  which  Endlich, 
J.,  at  page  496,  says:  "•  *  •  He  is  bound  at  all  times  to  act  upon  his  own 
responsibility,  in  obedience  to  the  fundamental  bw  and  for  the  general 
public  welfare,  according  to  his  own  best  understanding  of  them;  and  that, 
with  the  performance  of  these  duties,  the  exaction,  or  giving  jr  implica- 
tion of  any  pre-election  pledges  to  the  party  to  which  the  candidate  be- 
longs, beyond  those  general  ones  of  adherence  to  the  broad  principles  and 
views  whereon  it  is  avowedly  built,  and  to  accepted  rules  of  honesty,  econ- 
omy, etc.,  is  utterly  incompatible.  A  mere  glance  at  these  really  self-evident 
truths  negatives  the  permissibility  of  any  pledge  on  the  part  of  a  candidate 
for  the  legislature  to  abdicate  his  conscience  and  his  judgment  in  favor  of 
an  injunction  to  be  placed  upon  him  by  any  caucus,  no  matter  upon  what 
ground  or  consideration  its  decision  may  be  based.  The  candidate  who 
takes  such  a  pledge  upon  himself  gives  up  in  advance  that  which  the  Con- 
stitution imperatively  requires  of  him  when  in  office,  to  retain  and  exert  for 
the  benefit  of  all  whom  he  represents  the  right  to  his  honest,  eoiseientious 
and  responsible  judgment;  and  he  thereby  repudiates  in  advance  the  duty, 
which,  in  securing  him  that  right,  the  Constitution  imposes  on  him.  of  ex- 
ercising that  independent  judgment  upon  every  question  he  may  be  called 

The  same  general  principle  is  also  enunciated  in  Schneider  vs.  Local 
Union,  116  La..  270. 

That  a  man  cannot  legally  resign  in  advance  of  and  in  anticipation  of 
an  election,  and  that  such  attempted  resignation  is  consequently  absolutely 
void  as  8  matter  of  law  (irrespective  of  any  question  of  (rood  morals  or 
public  policy),  is  ruled  in  Miller  vs.  Sacramento  County,  25  Cal.,  93,  and 
The  Queen  vs.  Blizard,  L.  R..  2  Q.  B.,  SS,  in  which  Cockburn,  C.  J.,  at  page 
58  says:  "A  man  cannot  resign  from  that  which  he  is  not  elected  to,  and 
which  he  has  no  right  to  occupy." 

To  galvanize  into  life  the  void  "resignation"  thus  signed  and  delivered 
in  advance  relator  must  have  done  some  positive  and  specific  act  nf  ratifica- 
tion, or  re-publication,  with  the  purpose  of  actually  resigning  after  he  had 
been  inducted  into  office.  The  answer  discloses  none  such,  or,  in  any 
event,  none  sufficiently  averred,  and  it  was  therefore  on  November  17,  1913, 
yet  lifeless  and  of  no  effect  and  the  attempted  "acceptance"  of  this  vain 
and  useless  "resignation"  was  equally  void  and  illegal. 

Aside  from  the  fact  that  the  so-called  resignation  for  the  reason  stated 
never  had  a  legal  existence,  it  was  in  its  nature  and  circumstances  such  an 
arrangement  or  agreement  as  we  have  already  pointed  out  which  was  con- 
trary to  public  policy  and  therefore  the  law  will  not  enforce  it;  Pittsburgh 
vs.  Goshorn,  230  Pa.,  212;  Wilkesbarre  vs.  Rockafetlow,  171  Pa.,  177;  Hunter 
vs.  Nolf,  71  Pa..  282,  and  Ham  vs.  Smith,  87  Pa.,  63. 
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Counsel' for  respondents  urge  that  if  the  attempted  resignation  was  void 
as  being  contrary  to  public  policy  then  the  parties  being  in  pari  delicto, 
will  be  left  in  the  position  in  which  their  own  act,  unlawful  though  it  may 
have  been,  has  placed  them.  This  is  the  law  as  applicable  to  the  rights  of 
private  individuals  dealing  with  each  other  (save  that  in  certain  particular 
cases  a  remedy  will  be  allowed).  The  rule  invoked  by  counsel,  however, 
has  no  application  to  cases  in  which  the  public's  interests  are  involved,  they 
being  paramount,  and  it  protection  be  required  even  by  enforcing  the  rights 
of  one  party  to  an  illegal  contract  to  hold  an  office  which  he  illegally  at- 
tempted to  vacate  the  law  will  grant  such  protection,  not  for  Ihe  salte  of 
the.  individual,  but  for  the  public  welfare. 

The  rule  upon  this  subject,  and  the  reasons  for  it,  are  stated  in  Rideout 
vs.  Mars,  99  Miss.,  199  fAnn.  Cas.  1913  D.  770).  See  also  authorities  ap- 
pended to  notes  at  page  772  Ann.  Cas.  1913  D. 

The  demurrer  must  be  sustained,  and  we  therefore  enter  the  following 
order: 

And  now,  January  3rd,  1914,  upon  hearing  of  the  demurrer  in  above 
entitled  case,  it  is  ordered,  adjudged  and  decreed  that  the  same  be  sustained, 
and  that  a  writ  of  peremptory  mandamus  issue  forthwith,  directed  to  the 
respondents  named  in  the  petition  in  said  case,  directing  them  to  admit  the 
relator,  A.  B.  Lewis,  to  his  seat  as  a  member  of  the  Borough  Council  of 
the  Borough  of  Turtle  Creek,  and  to  permit  him  to  exercise  all  his  lawful 
rights  therein.    The  respondents  to  pay  the  costs  of  this  proceeding. 


In  re  Validity  of  Certain  Items  in  General  Appropriation  Bill. 
Gtneral  Appropriation  BiU Items  properly  iucluded. 

Under  Section  IB,  Article  III  of  the  Conatltutlon  providing  that  the  general 
appropriation  bill  shall  embrace  nothing  but  approprlatlona  (or  the  ordinary 
(rxpenaea  ot  the  executive,  legislative  and  Judicial  deparCmentB.  etc.,  It  Is  proper 
to  Include  In  eald  bill,  the  tollawlng: 

An  amount  for  the  enforcement  ot  and  payment  of  IndemnltleB  under  the 
quarantine  laws  for  animals. 

For  the  purchase  of  forest  reserve  land  in  accordance  with  a  settled  practice. 

For  paying  ezpenssia  of  a  commission  to  Investigate  the  method  ol  recording 

For  repayment  to  countlaa  of  the  expenses  of  holding  primary  eleetlona. 

It  Is  not  proper  to  Include  In  the  general  appropriation  bill,  an  Item  for 
reimbursing  fines  heretofore  paid  by  a  certain  Individual,  as  that  Is  an  unusual 
{.nd  special  ezpendltnre. 

November  11,  1913. 
Hon.  A.  W.  Powell, 

Auditor  General, 
Harrisburg. 
Sir: 

This  Department  is  in  receipt  of  the  following  communications  from 
you,  under  the  following  dates:  1st,  September  29th,  1913;  2nd,  October 
1st,  1913;  3fA.  October  1st,  1913;  4th,  October  2nd,  1913;  and  5th,  October 
2nd,  1913;  requesting  to  be  advised  whether,  in  view  of  the  provisions  of 
Section  IS  of  Article  III  of  the  Constitution,  providing  that: 

"The  general  appropriation  bill  shall  embrace  nothing  but  appropria- 
tions for  the  ordinary  expenses  of  the  executive,  legislative  and  judicial  de- 
partments of  the  commonwealth,  interest  on  the 'public  debt,  and  for  public 
schools;  all  other  appropriations  shall  be  made  by  separate  bills,  each  em- 
bracing the  six  items  referred  to  in  your  five  above  mentioned  communica- 
tions were  properly  and  legally  incorporated  in  the  General  Appropriation 
Bill,  approved  July  I6th,  1913. 
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The  six  items  referred  to  in  your  several  communications  are  as  follows: 

1.  An  item  under  the  heading  of  "State  Live  Stock  Sanitary  Board," 
ID  Section  2  of  said  bill,  reading  as  follows: 

"For  the  enforcement  of  the  acts  of  May   twenty-first,  one   thousand 

eight  hundred  and  ninety-five,  and  March  thirtieth,  one  thousand  nine  hun- 
dred and  five,  and  subsequent  acts,  and  for  the  payment  of  indemnity  for 
animals  afflicted  with  dangerous,  contagious  or  infectious  diseases,  and  for 
the  expense  of  detecting,  quarantining,  and  disposing  of  such  animals  as 
provided  by  law,  two  years,  the  sum  of  three  hundred  and  fifty  thousand 
dollars   ($350,000)." 

This  item  was  approved  by  the  Governor  in  the  sum  of  three  hundred 
thousand  dollars  ($300,000). 

2.  An  item  under  the  heading  "Department  of  Forestry,"  in  Section  2 
of  said  bill,  reading  as  follows: 

"For  the  purchase  of  lands  to  be  set  aside  and  held  as  State  Forest 
Reserves,  two  years,  the  sum  of  fifty  thousand  dollars  ($50,000)." 

3.  An  item  forming  Section  32  of  said  General  Appropriation  Bill  and 
reading  as  follows: 

"For  the  purpose  of  reimbursing  the  several  counties  of  the  Common- 
wealth for  payments  made  to  Incorporated  County  Agricultural  Associations, 
under  the  provisions  of  the  act  of  June  thirteenth,  one  thousand  nine  hun- 
dred and  sveen,  the  sum  of  one  hundred  thousand  dollars  ($100,000),  or  so 
much  thereof  as  may  be  necessary," 

4.  An  item  forming  Section  56  of  said  bill  and  reading  as  follows: 
"For  the  purpose  of  reimbursing  Joseph  A.  Glesenkamp,  of  Pittsburgh, 

Pennsylvania,  for  fines  erroneously  paid  into  the  State  Treasury,  the  sum 
of  one  thousand  nine  hundred  and  thirty-two  dollars  and  ninety-five  cents 
|-$1, 932.95)." 

This  item  was  approved  by  the  Governor  in  the  sum  of  one  thousand  three 
hundred  dollars  ($1,300). 

5.  An  item  forming  Section  59  of  said  bill  and  reading  as  follows: 
"For  the  payment  of  the  expenses  of  the  Commission  authorized  by 

concurrent  resolution  to  investigate  the  different  systems  of  recording  deeds, 
mortgages,  and  insurance  of  titles,  the  sum  of  three  thousand  dollars  ($3,000), 
or  so  much  thereof  as  may  be  necessary." 

6.  An  item  forming  Section  28  of  said  bill  and  reading  as  follows: 
"For  the  payment  of  the  expense  of  holding  uniform  primary  elections, 

as  prescribed  by  the  Act  of  the  General  Assembly  of  the  Commonwealth 
of  Pennsylvania,  approved  the  seventh  day  of  February,  one  thousand  nine 
bundredand  six,  for  the  two  fiscal  years  beginning  June  first,  one  thousand 
nine  hundred  and  thirteen,  and  for  the  deficiency  which  has  arisen  under 
the  provisions  of  said  act,  the  sum  of  eight  hundred  thirty  thousand  dollars 
($830,000),  or  so  much  thereof  as  may  be  necessary." 

Your  inquiries  raise  the  question  whether  the  items  above  referred  to 
are  "ordinary  expenses"  of  the  executive  and  legislative  departments  of  the 
Commonwealth,  or,  in  other  words,  such  expenditures  as  may  properly  be 
provided  for  in  the  General  Appropriation  Bill,  as  distinguished  from  those 
requiring  separate  appropriation  bills.  The  question  raised  is,  'of  course  a 
technical  one  relating  to  the  proper  method,  under  our  Constitution,  of 
making  appropriations.  No  one  questions  the  right  of  the  Legislature  to 
make  the  appropriations  now  under  discussion.  The  only  question  is 
whether  these  items  were  constitutionally  included  in  the  General  Appro- 
priation Bill,  or  whether  they  should  have  been  made  in  separate  bills. 

In  considering  Section  15  of  Article  III  of  the  Constitution,  above 
quoted,  it  must  be  read  in  connection  with  Section  3,  of  Article  111.  provid- 
ing that: 
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"No  bill,  except  general  ftppropriation  bills,  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title," 
and  in  connection  with  Section  16  of  Article  III,  providing  that: 

"No  money  shall  be  paid  out  of  the  treasury  except  upon  appropriation 
made  by  law  and  on  warrant  drawn  by  the  proper  officer  in   pursuance 
thereof," 
fnd  3,\so  in  connection  with  Section  16  of  Article  IV,  providing  that: 

"The  Governor  shall  have  power  to  disapprove  of  any  item  or  items  of 
any  bill  making  appropriations  of  money  embracing  distinct  items,  etc." 

In  construing  Section  15  of  Article  III,  of  the  Constitution,  prescrib- 
ing what  may  be  embraced  in  the  General  Appropriation  Bill,  Chief  Justice 
Mitchell,  in  Commonwealth  ex  rel.  vs.  Gregg,  161  Pa.,  SS2,  said: 

"The  history  and  purpose  of  that  section  (Section  IS  of  Article  III) 
are  well  known.  It  was  aimed  at  the  objectionable  practice  of  putting  a 
measure  of  doubtful  strength  on  its  own  merits,  into  the  general  appro- 
priation bill,  in  legislative  phrase  tacking  it  on  as  a  rider,  in  order  to  compel 
members  lo  vote  for  it  or  bring  the  wheels  of  government  to  a  stop.  The 
same  constitutional  intent  is  embodied  in  Section  16  of  Article  IV  giving 
the  Governor  power  to  disapprove  separate  items  of  appropriation  bills.  It 
is  the  practice  of  thus  forcing  the  passage  of  extraneous  matters  not  ger- 
mane to  the  purpose  of  the  bill  itself,  that  was  intended  to  be  abolished.  As 
to  general  legislation  the  same  object  among  others  was  secured  by  the 
provisions  of  Section  3  of  Article  III  that  "no  bill,  except  general  appro- 
priations, shall  be  passed,  containing  more  than  one  subject.'  General  ap- 
propriation bills  from  their  nature  usually  cover  a  number  of  items^  not  all 
relating  strictly  to  one  subject.  They  were  therefore  excepted  from  the 
requirement  of  section  3  and  this  exception  necessitated  the  special  section 
IS  relating  to  them.  The  object  of  both  is  the  same.  Is  the  present  measure 
within  the  mischief  that  was  intended  to  be  prohibited?  The  instances  cited 
by  the  appellant  covering  a  period  of  twenty  years  since  the  adoption  of 
this  constitution,  show  the  legislative  understanding  on  the  subject,  and  we 
may  fairly  infer  that  of  the  executive  also,  as  the  various  acts  .cited  were 
approved  by  the  Governor.  Such  understanding  and  practice  are  not,  of 
course,  binding  upon  the  judiciary,  who  are  the  ultimate  authority  in  the 
interpretation  of  the  constitution;  but,  as  the  view  of  the  two  co-ordinate 
branches  of  the  government,  they  are  entitled  to  respectful  consideration, 
and  persuasive  force  if  the  matter  be  at  all  in  doubt." 

The  question  which  gave  rise  to  the  controversy  is  the  above  cited 
case  of  Commonwealth  vs.  Gregg,  was  whether  an  item  for  the  salary  of 
a  clerk  in  the  office  of  the  Prothonotary  of  the  Supreme  Court  had  been 
properly  included  in  a  General  Appropriation  Bill.  The  Supreme  Court  held 
that,  as  the  appropriation  in  question  was  made  to  pay  for  part  of  the  regu- 
lar and  ordinary  work  of  the  office  in  question,  it  was  "an  ordinary  ex- 
pense" of  the  Commonwealth,  within  the  jneaning  of  the  section  of  the 
Constitution  limiting  general  appropriation  bills  to  the  ordinary  expenses 
of  government. 

Perhaps  the  best  interpretation  of  the  phrase  "ordinary  expenses"  ia 
found  in  the  case  of  Brown  vs.  City  of  Corry,  175  Pa.,  S28,  in  which  it  is 
held  that: 

"Any  expense  that  recurs  with  regularity  and  certainty,  and  is  neces- 
sary for  the  existence  of  the  municipality,  or  for  the  health,  comfort  and 
perhaps  convenience  of  the  inhabitants,  may  well  be  called  'an  ordinary 
expense.' " 

In  "Words  and  Phrases  Judicially  Defined,"  Vol.  6,  page  S027,  it  is 
shown  that  the  legal  signification  of  the  word  "ordinary"  is  "regular;  ac- 
cording to  established  order;  common;  usual;  often  recurring." 
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With  these  decisions  and  general  princtples  and  the  principles  laid 
■down  for  your  guidance  in  a  general  opinion  furnished  your  Department 
by  this  Department,  under  date  of  July  23,  1913,  it  now  becomes  necessary 
to  consider  and  test  each  of  the  six  items  referred  to  in  your  ( 


The  first  item  above  mentioned  is  found  under  the  heading  "'State  Live- 
ftock  Sanitary  Board,"  in  Section  2  of  the  Genera!  Appropriation  Act,  and 
reads  as  follows: 

"For  the  enforcement  of  the  acts  of  May  twenty-first,  one  thousand 
eight  hundred  and  ninety-five,  and  March  thirtieth,  one  thousand  nine  hun-. 
dred  and  five,  and  subsequent  acts,  and  for  the  payment  of  indemnity  for 
animals  afflicted  with  dangerous,  contagious  or  infectious  diseases,  and  for 
the  expense  of  detecting,  quarantining,  and  disposing  of  such  animals  as 
provided  bv  law,  two  years,  the  sum  of  three  hundred  and  fifty  thousand 
dollars  (»35O,O0O)." 

This  item  was  approved  by  the  Governor  in  the  sum  of  three  hundred 
thousand  dollars  ($300,000). 

The  Act  of  May  21.  1895  (P.  L  91),  is  entitled: 

"An  act  to  establish  the  State  Livestock  Sanitary  Board  of  Pennsyl- 
vania, and  to  provide  for  the  control  and  suppression  of  dangerous,  con- 
tagious and  infectious  diseases  of  domestic  animals." 
Bv  section  1  of  this  act  it  is  provided  that: 

•'This  hoard  shall  consist  of  the  Governor  of  the  Commonwealth,  the 
Secretary  of  Agriculture,  the  State  Dairy  and  Food  Commissioner  and  the 
Ftate   Veterinarian." 

Under  the  terms  of  this  act  certain  powers  and  duties  are  conferred 
and  imposed  upon  this  Board,  among  others  being  the  ascertainment  of 
the  amount  of  indemnity  due  to  the  owners  of  animals  which  it  is  found 
necessary  to  condemn  and  kill  to  prevent  the  further  spread  of  disease. 

The  Act  of  March  30,  190S,  P.  L.  78,  is  an  act  further  defining  the 
duties  and  powers  of  the  State  Livestock  Sanitary  Board. 

By  a  subsequent  Act  of  Assembly,  approved  July  22,  1913.  P.  L.  —, 
Act  No.  -t41,  an  attempt  was  made  to  codify  the  laws  of  this  slate  relating 
to  domestic  animals,  and  to  more  fully  define  and  specify  the  powers  and 
duties  of  the  State  Livestock  Sanitary  Board. 

By  the  fifth  section  of  this  act  it  is  provided  that  the  said  board  shall 
remain  as  at  present  constituted,  and  by  sections  20,  21  and  22  the  method 
of  ascertaining  the  amount  of  the  indemnity  due  to  the  owner  of  any 
domestic  animal  required  to  be  destroyed  to  prevent  the  spread  of  disease  is 
prescribed. 

A  review  of  this  legislation  demonstrates  that  the  Legislature,  deeming 
it  of  prime  importance  that  the  health  of  the  domestic  animals  of  the  state 
be  preseived,  not  only  for  the  protection  of  the  animal  industries  of  the 
state  but  also  for  the  protection  of  the  health  of  the  inhabitants  thereof  by 
preventing  the  spread  of  dangerous,  infectious  or  contagious  diseases  trans- 
missible from  animals  to  human  beings,  established  our  present  State  Live- 
stock Sanitary  Board. 

One  of  the  methods  prescribed  by  existing  legislation  for  preventing 
thespread  of  disease  is  the  destruction  of  diseased  domestic  animals.  Rec- 
ognizing the  fact  that  the  owners  of  animals  condemned  by  the  representa- 
tives of.  the  state  should  be  reimbursed  to  some  extent  for  the  loss  which 
they  have  suffered  in  the  interest  of  the  public  good,  a  method  for  the  pay- 
ment of  a  reasonable  indemnity  was  provided.  The  payment  of  this  in- 
demnity is  one  of  the  expenses  incident  to  the  protection  of  the  health  of 
our  domestic  animals,  and  the  health  of  the  inhabitants  of  the  state,  and  is 
an  expense  which  recurs  from  year  to  year,  and  may  be  expected  to  con- 
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tinue  until  the  Legislature  sees  fit  to  change  our  present  methods.  You 
are  accordingly  advised  that  the  item  in  the  General  Appropriation  Act  of 
1913.  now  under  discussion,  waa,  in  the  opinion  of  tHis  Department,  prop- 
erly included  therein. 

The  second  item  referred  to  in  your  communications,  is  an  item  found 
under  the  heading  "Department  of  Forestry,"  in  Section  2  of  tlic  General 
Appropriation  Bill,  and  reads  as  follows: 

"For  the  purchase  of  lands  to  be  set  aside  and  held  as  state  forest 
reserves,  two  years,  the  sum  of  fifty  thousand  ($50,000.00)  dollars." 

The  Department  of  Forestry  was  created  by  the  Act  of  February  25, 
1901,  for  the  purpose,  inter  alia,  of  purchasing  "any  suitable  lands  in  any 
county  of  the  commonwealth  that  in  the  judgment  of  said  commission 
ihe  state  should  possess  for  forest  preservation." 

By  the  terms  of  this  act  it  was  provided  that  in  no  case  shall  the 
amount  paid  for  any  tract  of  land  exceed  the  sum  of  five  dollars  per  acre; 
and  by  this  act  it  was  also  provided  that  the  purchase  money  for  lands 
should  be  paid  by  the  State  Treasurer  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  on  the  warrant  of  the  Auditor  General,  upon 
vouchers  duly  approved,  etc. 

By  the  act  of  April  IS,  1903,  it  was  provided  that  the  amount  of  money 
to  be  e:tpended  by  the  State  Forestry  Reservation  Commission  for  the  pur- 
rhase  of  lands  in  any  one  fiscal  year  should  not  exceed  the  sum  of  $300,000, 

Prior  to  1907  there  were  no  specific  appropriations  of  any  specific 
amounts  of  money  for  the  purpose  of  purchasing  forest  reserves.  Begin- 
ning with  the  year  1907  and  continuing  down  to  the  year  1911,  the  prac- 
tice of  having  the  legislature  make  specific  appropriations  by  separate  acts 
of  assembly  for  the  various  expenses  incident  to  the  manaRemerrt  of  the 
Department  of  Forestry  prevailed,  for  instance,  by  the  Act  of  June  14,  1911, 
P.  L.  300  (Appropriation  Acts),  the  sum  of  $50,000,00  was  appropriated  "tor 
the  purchase  of  land  by  the  Department  of  Forestry  to  be  set  aside  and 
held  as  state  forest  reserves,  for  the  two  fiscal  years,  beginning  June  1, 
19U." 

It  will  be  observed  that  the  language  of  the  section  of  the  general  ap- 
propriation bill  of  1913,  now  under  discussion,  is  identical  with  the  lan- 
guage of  the  said  separate  Act  of  1911,  It  is  apparent  from  a  consideration 
of  the  legislation  referred  to  that  in  1901  the  Commonwealth  adopted  the 
policy  of  acquiring,  from  time  to  time,  various  large  tracts  of  land  to  be 
held  as  state  forest  reserves,  and  there  is  no  indication  that  such  policy  is 
to  be  abandoned  in  the  near  future.  The  total  acreage  now  owned  by  the 
State  as  its  forest  reserves  is  about  one  million  acres. 

It  is  likewise  apparent  that  the  Legislature  intended  that  purchases  of 
tracts  of  land  should  be  made  from  year  to  year,  and  that  annual  expendi- 
tures should  be  made  through  the  Department  of  Forestry,  in  the  accom- 
plishment of  the  purposes  for  which  it  was  established. 

In  the  opinion  of  this  Department,  the  expenditure  of  certain  sums  of 
money,  from  year  to  year,  for  the  purchase  of  State  forest  reserves,  is  one 
of  the  ordinary  expenses  of  one  of  the  branches  of  the  Executive  Depart- 
ment of  the  State  government,  and  you  are  accordingly  advised  that  the 
item  of  $50,000,  above  referred  to,  was  properly  included  in  the  General 
Appropriation  bill  of  1913. 

The  third  item  referred  to  in  your  communications,  is  an  item  forming 
section  32  of  the  General  Appropriation  Bill,  and  appropriating  $100,000 
"for  the  purpose  of  reimbursing  the  several  covmties  oF  the  Commonwealth 
for  payments  made  to  Incorporated  County  Agricultural  Associations  under 
the  provisions  of  the  Act  of  June  13,  1907." 

This  act  is  found  at  page  702  of  the  pamphlet  laws  of  1907,  and  is  stated 
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in  its  title  to  be  an  act  for  tJie  purpose  of  «ncouraging  agriculture  and  the 
holding  of  .county  agricultural  exhibitions,  etc.  In  substance,  it  provides 
for  the  annual  payment  by  the  commissioners  of  the  several  counties  out 
of  the  county  treasury  to  incorporated  county  agricultural  associations  (pay- 
ing premiums  upon  exhibits,  exclusive  of  premiums  on  trial  of  speed,  and 
prohibiting  gambling  in  any  form  upon  the  premises  of  said  association, 
(luring  its  regular  annual  exhibition)  of  the  sum  of  $1,000. 

By  the  3rd  section  it  is  enacted  that,  upoij  the  filing  with  the  Auditor 
General,  on  or  before  December  ISth  in  each  year,  of  a  certificate  orj  the 
county  treasurer  showing  the  amount  of  money  paid  agreeably  to  the  act, 
the  Auditor  General  shall  draw  his  warrant  upon  the  State  Treasurer  for 
payment  into  the  treasury  of  the  proper  county  of  the  amount  paid  out  by 
said  county  to  such  agricultural  association. 

The  act  contemplates  annual  expenditures  by  the  counties  and  the 
annual  reimbursement  of  the  counties  out  of  the  state  treasury.  The  legls- 
■  lature  has,  in  its  wisdom,  seen  fit  to  authorize  this  annual  expenditure  of 
State  moneys,  and  the  expenditure  so  authorized  will  be  a  regular  expendi- 
ture year  after  year,  until  the  act  in  question  has  been  repealed  or  modified. 

You  are  accordingly  advised  that  this  appropriation  was,  in  the  opinion" 
of  this  Department,  properly  and  legally  included  in  the  General  Appro- 
priation Bill. 

Taking  up  the  fourth  item  referred  to  in  your  communications,  to  wit, 
the  item  forming  section  56  of  the  General  Appropriation  Bill,  and  appro- 
priating $1,300  "for  the  purpose  of  reimbursing  Joseph  A.  Glesenkamp  of 
Pittsburgh,  Pennsylvania,  for  fines  erroneously  paid  into  the  state  treas- 
ury," it  is  to  be  observed  that  this  item  contains  no  explanation  of  the  cir- 
cumstanf:es  under  which  the  fines  were  paid  into  the  state  treasury,  or  of 
the  reasons  for  the  conclusion  that  they  were  erroneously  paid.  It  does 
not  appear  when  or  by  whom  or  for  what  alleged  violation  of  law  the  fines 
were  imposed. 

Testing  this  item  by  the  principles  hereinbefore  laid  down,  to  wit.  that 
an  ordinary  expense  of  the  State  government  is  an  expense  which  recurs 
with  regularity  and  certainty  and  is  necessary  for  the  existence  of  the 
Commonwealth,  or  for  the  health,  comfort  and  convenience  of  its  inhab- 
itants, it  seems  very  clear  that  this  item  cannot  be  considered  an  ordinary 
expense,  within  the  constitutional  provision.  So  far  as  appears  from  the 
General  Appropriation  Bill  itself,  this  is  an  unusual,  exceptional,  extraor- 
dinary and  single  expenditure,  that  is,  one  which,  in  so  far  as  the  person 
named  in  the  item  is  concerned,  has  never  heretofore  occurred  and  prob- 
ably will  never  again  occur.  In  the  absence  of  any  explanation  as  10  the 
reason  for  the  expenditure,  it  would  not  be  fair  to  conclude  that  it  is  an 
item  "of  doubtful  strength  on  its  own  merits,"  but,  in  the  language  of  Chief 
Justice  Mitchell,  In  Commonwealth  vs.  Gregg,  supra,  it  is  an  exfrancotis 
matter,  not  germane  to  the  purpose  of  the  General  Appropriation  Bill  itself. 

You  are  accordingly  advised  that,  in  the  opinion  of  this  Department, 
this  item  was  improperly  and  unconstitutionally  included  in  the  General 
Appropriation  Bill,  and  that  this  appropriation  should  have  been  or  should 
hereafter  be  made  by  a  separate  bill  embracing  this  one  subject. 

The  fifth  item  questioned  in  your  communications  is  an  item  forming 
section  59  of  the  General  Appropriation  Bill,  and  appropriating  $3.000 — 
"For  the  payment  of  the  expenses  of  the  Commission  authorized  by  con- 
current resolution  to  investigate  the  different  systems  of  recording  deeds, 
mortgages  and  insurance  of  title." 

This  commission  was  originally  created  by  concurrent  resolution  No, 
50,  approved  May  12,  1911,  and  the  General  Appropriation  Bill  of  1911  in 
Item  No.  41  thereof,  appropriated  (3,000  for  the  payment  of  its  expenses. 
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Bt  joint  action  of  the  Senate  and  House  of  Representatives,  at  the 
ieKislative  session  of  1911,  the  Governor  was  authorized  to  appoint  the 
commiasion  in  question  to  investigate  and  examine  the  various  laws  now 
in  e£fect  in  the  different  states  relating  to  the  recording  of  deeds  and  mort- 
gages, the  transfer  of  lands,  the  insurance  of  titles  and  the  practical  opera- 
tion of  such  laws.  The  commission  was  directed  to  report  to  the  next 
session  of  the  legislature  such  act  or  acts  and  changes  in  the  Constitution, 
if  necessary,  as  would,  ip  its  opinion,  materially  improve  the  present  system 
in  this  State. 

By  a  concurrent  resolution  approved  July  21,  1913,  this  commission 
was  continued  and  directed  to  report  to  the  General  Assembly  of  1915,  In 
and  by  the  resolution  continuing  the  commission  the  expenses  were  limited 
to  $3,000,  or  so  much  thereof  as  may  be  necessary,  and  it  was  resolved, 
"That  the  same  be  provided  for  in  the  next  Genera!  Appropriation  Bill." 

There  is  no  question  about  the  right  of  the  General  Assembly,  though 
the  joint  action  of  both  houses,  to  appoint  commissions  of  this  character, 
and  the  expenses  incident  to  the  performance  of  their  duties  are,  in  the 
opinion  of  this  Department,  ordinary  expenses  of  the  legislative  depart- 
ment of  th^  State  government,  and  you  are  accordingly  advised  that  the 
item  in  question  was  properly  included  in  the  General  Appropriation  Bill. 

The  sixth  and  last  item  referred  to  in  your  communications  is  an  item 
form''nct  section  28  of  the  General  Appropriation  Bill,  and  appropriation 
1830,000— 

"For  the  payment  of  the  expense  of  holding  uniform  primary  elections,  as 
prescribed  by  the  Act  of  the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  approved  the  seventh  day  of  February,  one  thousand  nine 
hundred  and  six,^fo^  the  two  fiscal  years  beginning  June  first,  one  thousand 
nine  hundred  and  thirteen,  and  for  the  deficiency  which  has  arisen  under  the 
provisions  of  said  act." 

By  the  act  approved  February  17,  1906  (P.  L.  36),  popularly  known 
as  the  "Uniform  Primaries  Act,"  it  was  provided  in  section  9  thereof,  in 
substance,  that  the  county  commissioners  of  the  respective  counties  should 
keep  an  accurate  account  of  the  entire  expense  of  holding  such  primaries 
and  that  the  total  amount  thereof  should  be  paid  in  the  first  instance  by  the 
county  treasurer,  upon  the  order  of  the  county  commissioners.  The  county 
commissioners  are  then  required  to  prepare  an  itemized  statement  of  the 
amount  so  paid,  and  send  the  same,  accompanied  by  receipted  vouchers,  to 
the  Auditor  General,  who,  if  he  finds  the  same  correct,  is  directed  to  draw 
a  warrant  on  the  State  Treasurer  payable  to  the  proper  county  for  the 
amount  so  approved.  This  act  was  expressly  repealed  by  the  act  of  July 
12.  1913  (No.  400),  popularly  known  as  the  "State-Wide  Primaries  Act." 

By  section  12  of  the  last  mentioned  act,  however,  similar  provisions 
are  enacted  with  reference  to  the  payment  by  the  counties  of  the  expense 
of  primary  elections,  and  the  reimbursement  of  the  counties  by  the  State. 

It  is  clear,  from  the  legislation  above  referred  to,  that  the  legislature 
has  deemed  it  advisable  to  impose  upon  the  Commonwealth  the  ultimate 
expense  of  conducting  primary  elections.  This  expense  will  recur  with 
regularity  and  certainty  until  the  legislature  sees  fit  to  change  the  present 
system  and,  in  the  opinion  of  this  Department,  it  is  one  of  the  ordinary 
expenses  of  the  State  government,  and  the  item  referred  to  was,  therefore, 
properly  and  legally  included  in  the  General  Appropriation  Bill. 
Very  truly  yours, 

JOHN  C,  BELL. 

Attorney  General. 
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Commonwealth  vs.  Young. 
Pavm  brokers— Regulation  of Act  of  JWe  5th'.  1913 Conilituliotiality  of. 

Ths  Act  ot  June  5th,  1913,  maJclng'  It  unlawful  for  any  person  to  eDgs^e  In 
the  busineBa  of  loaning-  money  at  Interest  under  certain  oonditlons  without  llrBt 
obtaining  from  the  Court  of  Quarter  Sesslone  a.  llceni*  permitting  him  bo  to  do.  Is 
not  unconstitutional  on  the  ground  that  Its  title  la  Insufficient  because  not  a  suf- 
flclent  Indei  of  the  subject  matter  of  the  act  nor  on  the  ground  that  It  U  npeclBl 
because  it  applies  to  a  certain  class  of  peraons  engaged  In  a  particular  buBlneas. 

Nor  is  tJie  act  uncorLStltutlonal  In  providing  ex  post  facto  ponlehment  for 
persons  convicted  of  certain  crimes  by  denying  them  the  right  to  engage  In  the 
loan  buElness.  The  business  Is  one  properly  subject  to  police  regulation  and 
such  provialon  Is  a  proper  police  regulation.  Even  if  It  were  not,  this  provision 
of  the  Act  could  be  striclteii  out  and  the  balance  be  enforceable. 

Whether  it  is  constitutional  to  permit  the  lender  to  eiact  from  the  borrower 
a  brokerage  fee  and  an  examination  fee  In  addition  to  the  Interest  charge  of  six 

In  regard  to  the  requirements  of  a  license  and  a  limitation  of  the  rate  of  Interest 
and  Its  other  provisions. 

Sur  motion  in  arrest  of  judgment.     No.  280  Junt  Sessions.  1913.     Q.  S.  Allc- 


John 

Pkazeh,  J,,  January  9,  1914. — The  indictment  in  this  case  charged  de- 
fendant with  having  engaged  in  the  business  of  loaning  money  st  interest, 
without  having  first  complied  with  the  provisions  of  the  Act  approved  June 
5,  1913,  P.  L.  429,  entitled,  "An  Act,  regulating  the  making  of  certain  loans, 
limiting  the  charge  therefor,  requiring  and  regulating  the  licensing  of 
lenders,  fixing  the  fee  therefor,  and  prescribing  the  penalties  for  violation 
of  this  Act."  Defendant  having  plead  not  guilty,  a  verdict  of  guilty  was 
rendered  by  the  jury  after  hearing  the  testimony  offered. 

In  support  of  this  motion  quite  a  number  of  reasons  are  assigned.  In 
substance  they  are:  (1)  The  subject  of  the  Act  is  not  clearly  expressed  in 
the  title,  and  the  Act  contains  more  than  one  subject.  (2>  The,  Act  is 
special  legislation,  and  therefore  unconstitutional.  (3)  The  Act  provides 
ex  posto  facto  punishment  for  persons  convicted  of  certain  crimes,  by  de- 
nying such  persons  the  privileges  provided  by  the  legislation.  (4)  It  au- 
thorizes the  taking  of  interest  in  excess  of  six  per  cent.  (5)  The  legislation  is 
not  sustainable  as  a  police   regulation. 

The  Act  of  1913  makes  it  unlawful  for  any  person  to  engage  in  the 
business  of  loaning  money  at  interest  withont  such  person  having  first  ob- 
tained from  the  Court  of  Quarter  Sessions  a  license  to  do  so.  To  obtain 
such  license  a  petition  must  be  presented  to  the  Court,  time  fixed  for  hear- 
ing, and  notice  of  that  time  ftiven  the  public  by  advertisement,  and  if  upon 
hearing  it  appears  that  the  person  has  complied  with  the  Act  and  is  a  proper 
person  within  its  provisions,  a  license  may  be  granted,  upon  payment  of  a 
license  fee.  Under  clause  (f)  persons  not  citizens  of  the  United  States,  or 
persons  who  have  "at  any  time  been  convicted  in  any  jurisdiction,  of  forgery, 
perjury,  false  swearing,  larceny,  false  pretense,  embezzlement,  robbery,  or 
conspiracy  to  defraud,"  are  declared  to  be  ineligible  for  license  under  the 
Act.  We  are  of  opinion  that  none  of  the  exceptions  in  support  of  this 
motion  should  be  sustained.  In  the  first  place  the  presumption  of  the  con- 
stitutionality of  the  Act  must  be  in  its  favor,  and  this  Court  should  hold 
its  provisions  valid  unless  of  the  opinion  that  they  clearly  violate  some 
clause  of  the  Constitution.  We  are  not  convinced  that  either  the  title  is 
insufficient  or  that  the  Act  contains  more  than  one  subject.  The  title  of 
an  Act  of  Assembly  need  not  be  an  index  to  everything  contained  in  its 
provisions.  If  it  fairly  gives  notice  of  the  subject  of  the  legislaUon.  and 
generally  a  reference  to  its  provisions  sufficient  to  put  a  person  upon  notice, 
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the  law  requites  no  more.  This  the  title  to  the  Act  of  1913  ^ofta,  in  setlitiK 
forth  that  its  provisions  regulate  certain  loans,  limit  the  charges  therefor, 
requires  and  regulates  the  licensing  of  the  lenders,  fixes  the  fees  therefor, 
and  prescribes  the  penalties  for  violation  of  its  provisions.  This  informa- 
tion is  ample  to  call  the  attention  of  any  person  to  the  scope  oi  the  sub- 
ject legislated  upon,  and  the  manner  and  extent  of  the  regulation.  Upon 
reference  to  the  several  sections  of  the  Act  we  find  that  its  provisions  refer 
to  one  general  subject,  namely,  the  licensing  of  persons  to  loan  money 
under  certain  circumstances,  and  that  all  sections  refer  to  that  subject  and 
the  manner  of  its  regulation  as  indicated  by  the  title.  The  Act  is  not  special 
legislation,  as  it  applies  to  an  entire  class  of  persons,  and  cans'.;quently  is 
general  in  its  character  and  not  dissimilar  in  principle  from  legislation  reg- 
ulating livery  stables,  junk  dealers,  lodging  houses,  bond  brokers,  and  other 
similar  Acts  of  Assembly,  all  of  wliich  are  laws  regulating  a  particular  class 
and  have  been  declared  valid  by  our  appellate  Courts.  Jt  is  further  claimed 
that  the  Act  is  invalid  because  it  imposes  an  additional  penalty  upon  persons 
heretofore  convicted  of  certain  offenses,  by  denying  to  those  persons  the 
privileRres  of  its  provisions,  and  that  therefore  the  Act  is  an  ex  post  facto 
law,  in  this,  that  by  excluding  these  persons  from  the  benefits  of  its  pro- 
visions an  additional  penalty  is  imposed  upon  tlicm.  This  objection  does 
not  seem  to  us  well  founded,  but  assuming  that  it  is,  the  clause  complained 
of  may  be  very  well  stricken  out  and  the  remainder  of  the  Act  stand.  If 
proper  legislation,  the  whole  Act  should  not  be  declared  invalid  because  of 
that  one  provision.  The  Commonwealth's  contention  is  that  the  Act  Ja 
proper  legislation  and  should  be  sustained  as  such  under  the  police  power 
of  the  State.  While  it  is  sometimes  difficult  to  determine  just  v/hat  legis- 
lation is  within  the  police  power  of  the  State,  it  seems  to  us  that  this  Act 
is  not  beyond  that  power.  In  Powell  vs.  Commonwealth,  114  Pa.,  294,  it 
is  said:  "Whatever  difference  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difficult  it  may  be  to  render 
a  set  definition  of  it,  there  seems  to  be  no  doubt  that  it  does  extend  to 
the  protection  of  the  lite,  health  and  property  of  the  citizens,  and  to  the 
preservation  of  good  order  and  public  morals.  The'  Legislature  cannot  by 
any  contract  divest  itself  of  the  power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  objects  which  demand  the  application 
of  the  maxim:  salus  populi  suprema  lex;  and  they  are  to  be  obtained  and 
provided  for  by  such  appropriate  means  as  the  legislative  discretion  may 
ifvise." 

Of  late  years,  throughout  this  Commonwealth,  a  large  number  of  persons 
have  been  engaged  in  loaning  money  to  persons  whose  necessities  required 
immediate  cash  and  who  are  not  possessed  with  collateral  security  of  the 
kind  and  value  demanded  by  banks.  In  many  of  these  cases  the  leader  has  taken 
advantage  of  the  borrowers  by  charging  rates  of  interest  that  usually  re- 
sulted in  confiscation  of  the  property  pledged  as  collateral,  which  nearly 
always  resulted  in  great  hardship  to  the  borrower  and  his  family.  The 
borrowers  in  these  cases  were  generally  poor  people  and  uninformed  as 
to  business  methods,  a  class  of  people  who  require  protection  from  the  Com- 
monwealth to  the  extent  that  what  property  they  have  is  not  taken  from 
them  without  their  receiving  a  fair  proportion  of  its  value.  It  being  the 
duty  of  the  State  to  protect  "the  lives,  health  and  property  of  its  citizens," 
under  its  police  power,  from  "harmful  practices,"  which  is  the  intended 
purpose  of  this  legislation,  this  law  is  within  that  power. 

It  is  further  urged  that  the  Act  is  unconstitutional  in  that  through  a 
brokerage  fee  and  an  examination  fee  the  lender  is  permitted  to  exact  from 
the  borrower  interest  in  excess  of  six  per  cent.,  thus  creating  a  favored 
class.    Whether  or  not  the  entire  second  section  of  the  Act  is  /alid  is  ques- 
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lionable.  It  is,  however,  in  otir  opinion,  sufficient  to  secure  to  a  licensee 
legal  interest  on  loans  made,  to  this  extent,  the  section  can  be  .'modi- 
fied if  necessary,  without  invalidating  the  other  parts  of  the  Act.  The  re- 
maining reasons  are  not  well  founded  and  need  not  be  discussed.  Being  of 
Opinion  that  thff  Act  of  June  5th,  1913,  under  which  defendant  was  con- 
victed, ii  constitutional  and  valid,  the  motion  in  arrest  of  judgment  should 
be  overruled. 

And  now,  to  wit:  January  9th,  1914,  the  motion  in  arrest  of  judgment 
is  overruled;  and  defendant  ts  directed  to  appear  for  sentence. 


Appllcstians  for  Liceme  to  Sell  Vinous,  Spirituous,  Malt  or  Brewed  Liquors. 

Liquor  laws Act  of  1887 Granting  of Discretion  of  court. 

Where  the  evidence  produced  tn  court  ahowa  that  licensed  retail  plac&n  are 
necesBary  to  accommodate  the  public  and  ajo  for  the  entertainment  ol  etreiiKera 
and  traveler*,  the  number  to  bo  granted  within  any  township,  borough  or  ward 
Is  to  be  determined  and  should  be  limited  by  the  court  to  Uie  minimum  number 
neceasary  to  accommodate  the  public.  No  court  hae  the  power  or  rtgfht  arbi- 
trarily to  say  that  the  llcenae  Jaws  of  our  state  are  eockally,  morally  and  econom- 
ically WTOUK  and  therefore  all  applications  for  licenses  ^ould  be  refused,  or  on 
the  contrary  that  all  who  apply  should  be  Kivnted. 

Applications  (or  liquor  licenses.  Nos.  1-5S  inclusive,  License  Doclcet  tor  1914, 
Q.  S.  Washington  Counly. 

Clark,  Ttmplcton,  Haum  ei  al,  for  applicants. 

Moore,  Judson  &  Hamilton,  for  Anti-Salocn  League  and  remonstrants. 

McIi.VAiKE,  P.  J.,  February  7.  1914. — The  judge  of  a  license  court,  taking  up 
each  application  for  a  retail  license  singly  in  a  particular  borough,  township  or 
ward,  has  a  number  of  qiieslions  lo  consider  and  dcterm'ne. 

First,  he  must  deterinine  whether  or  not  the  application  is  in  the  form  required 
by  the  Act  of  Assembly  and  whether  or  not  the  bond  tendered  is  in  due  form  and 
the  security  oflfered  ample. 

Second,  whether  or  not  the  applicant  h.is  the  required  qualifications ;  or,  in 
other  words,  is  a  fit  person  to  have  a  license. 

Third,  whether  or  not  the  place  sought  lo  be  licensed  is  necessary  for  the 
accommodition  of  the  public  and  the  entertainment  of  strangers  and  travelers; 
tliat  is.  taking  the  habits  of  tlie  people  in  reference  to  the  use  of  intoKicating  liquors 
as  a  beverage  in  a  particular  borough,  township  or  ward,  is  there  any  necessity 
for  having  a  place  where  such  liquors  can  be  bought,  thus  accommodating  th:-se 
who  are  aocustomcil  to  use  such  liquors?  The  question  is  one  of  accommodation, 
or  one  th,Tt  humors  tj>e  babit.'i  of  the  people.  The  moral  or  economical  features  of 
the  hnbit  of  drinking  intoxicit  ng  liquors  is  in  no  way  involved.  In  the  eyes  of 
the  Brooks  law,  the  habit  in  adults  and  in  men  who  are  not  intemperate  is  all  right 
.iiid  shi'uUI  he  aceoinm.'chted 

However,  after  tbi  jutl^c  hK  passed  upon  the  individual  applic.itinns  he  must 
e.Ti-;i,ler  the  app'Vnti.-i's  i-f  e.ieh  K'ronch.  t  iwnsbi;!  or  w.ird  as  a  whnle,  and  if 
lluTC  are  nvT  .ipp!V.i;irns  Jhm  .ire  re.i-^on.ibly  ncce^^ary  to  accommodate  the 
public  of  ih.il  p,\rlii-u!'\r  b.irouijb.  towufh-p  or  ward,  fix  the  number  necessary, 
Sil.-ctinc  ibe  best  ami  rcli-.-linir  ibi-  wor't.  Or,  to  u'e  ihe  hnt;u.ice  of  ihis  court  in 
a  lornur  oiunion  liUd:  "Wb.Tc  the  cvi.U-ncc  pnvlu.-ed  in  court  shows  thit  licensed 
relail  p'l.u'es  ,ire  nocesMry  to  ai-.-omuioilite  the  puMie  .lud  for  ^^c  oTiicm  nment 
ot  Mr.iuijiT*  .luil  travfUr?.  the  niiinVr  to  he  ■;rinied  witiiin  any  Mivn-hip,  bfrounh 
or  w.ir.i  is  t,i  be  liolermiin-^l  an.l  should  be  ^imiled  !>y  the  court  to 
num!H-r  ncc.---i,iry  to  accomnr  .!,i-e  the  pul'^ic. 
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by  nmltiplicatian  of  places  where  it  may  be  had.  Too  many  licensed  places  in  any 
given  mttnicipality  sharpens  conipetition  and  tends  to  the  slack  observance  of  the 
restrictive  features  of  the  license  law." 

Following  these  lines  of  inquiry,  we  have  disposed  of  the  list  of  applications 
for  retail  licenses  from  nine  boroughs  and  two  townships,  as  set  out  in  the  schedule 
herewith  submitted,  29  boroughs  and  30  townships  in  our  county  now  being  dry. 

Here  we  might  stop.  But  in  view  of  the  fact  that  the  W.  C.  T.  U.  of  thj 
county,  and  a  number  of  other  bodies  have  in  a  general  way  protested  against  the 
granting  of  licenses  in  the  county,  it  is  perhaps  our  duty  to  add  a  word  further. 
The  paper  filed  by  the  officers  of  the  W.  C.  T.  U.  is  in  these  words: 

"The  Women's  Christian  Temperance  Union  of  Washington  county  earnestly 
protests  against  the  granting  of  licejiscs  to  saloon  keepers,  brewers  and  distillers 
in  Washington  county,  such  licenses  being  a  menace  to  the  moral,  physical  and 
financial  welfare  of  the  county. 

"The  influence  upon  the  youth  of  the  county  is  such  that  we  can  only  beseech 
the  Honorable  Court  to  refuse  (he  licenses  applied  for. 

"We  also  protest  against  the  burden  of  taxation  laid  upon  us  (the  unrepre- 
sented and  silent  taxpayers  of  Washington  county),  through  the  iniquitous  results 
of  the  business  carried  on  by  the  before  mentioned  saloon  keepers,  brewers  and 
distillers. 

ETTA  CRAIG,  Pres. 
JENNIE  H.  POLLOCK,  Sec. 
MINA  P,  KOHLER,  Cor.  Sec." 
No  one  can  doubt  that  the  use  of  intoxicating  liquors  is  the  source  of  mijch 
poverty,  distress  and  crime  and   that  a  place   where   it   is  sold,  with  or  without 
license,  is,  in  the  opinion  of  many  people,  a  menace  to  the  community.    There  are 
people,  on  the'other  hand,  who  think  that  any  law  regulating  what  a  man  shall  eat 
or  drink,  or  that  curtails  his  opportunity  to  get  that  which  he  wishes  to  eat  or 
drink,  is  a  menace  to  his  personal  liberty. 

There  are  three  policies,  any  one  of  which  the  state,  through  its  legislature, 
could  adopt  towards  the  sale  of  intoxicating  liquors  in  the  exercise  of  its  police 
powers,  to  wit:  Free  rum,  regulation  or  prohibition.  The  legislature  of  Pennsyl- 
vania in  1887  and  again  in  1891  enacted  laws  regulating  and  restraining  the  sale  of 
intoxicating  liquors  by  retail  and  by  wholesale,  and  put  the  duty  upon  the  Court  of 
Quarter  Sessions  of  the  several  counties  of  the  commonwealth  to  see  thit  these 
laws  were  properly  interpreted  and  administered.  But  this  did  not  satisfy  either 
of  the  classes  of  persons  which  may  believe  in  prohibition  or  free  rum.  The  first 
still  says  that  the  welfare  of  society  requires  that  the  sale  of  liquor  be  wholly  pro- 
hibited, and  the  other  still  insists  that  personal  liberty  is  being  interfered  with  a;id 
unjust  discrimination  is  practiced  against  those  who  are  refused  a  license;  and 
both  of  these  classes  being  oppowd  to  our  license  laws  or  the  system  of  regulation, 
and  forgetting  that  the  legislature  has  fixed  the  public  policy  of  the  state  in  the 
matter,  are  free  to  advise  the  courts  what  ought  to  be  done  when  the  license  court 
is  convened. 

One  class  says  "Under  the  provisions  of  the  Brooks  law,  the  courts  are  given 
.discretionary  power,  and  this  permits  (he  courts  to  go  just  as  far  as  they  see  fit. 
and  the  right  to  knock  out  every  application  for  license  on  the  bro.id  ground  of 
public  policy,  if  the  judge  so  desires;  that  is,  that  all  licensed  places  shoul'1  be 
knocked  out  because  they  are  a  menace  to  society."  The  other  class  says  "The 
courts  are  given  discretionary  power  and  can  go  as  far  as  they  please  and  can 
grant  everyone  a  license  who  applies  in  due  form  and  gives  the  required  bond,  on 
the  broad  ground  of  public  policy:  that  is.  that  every  one  should  have  an  equal 
chance  to  make  a  living,  and  that  no  one  should  be  given  a  monopoly." 

Both  these  claims  are  clearly  untenable.  The  court  docs  have  a  discretionary 
power,  but  it  is  a  discretion  limited  by  the  statutes  regulating  the  granting  of 
licenses  and  the  exercise  of  which  is  to  be  guided  in  each  particular  case  by  the 
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evidence  submitted  or  facts  withm  its  own  knowledge,  relating  to  any  particular 
case.  No  court  has  the  power  or  the  right  arbitrarily  to  say  tliat  the  license  laws 
of  our  stale  are  socially,  morally. and  economically  wrong,  and  therefore  all  appli- 
cations for  licenses  arc  refused,  or  on  the  contrary,,  that  all  who  apply  will  be 
granted  a  license. 

The  oath  that  a  judge  takes  honestly  and  fairly  to  interpret  all  laws  he  may 
be  called  upon  to  administer,  applies  to  the  license  laws  of  the  commonwealth  as 
well  as  to  all  other  laws  upon  the  statute  books,  and  for  a  judge  wilfully  to  disre- 
gard or  to  misinterpret  these, laws— even  if  he  thought  them  bad — would  be  to 
commit  both  legal  and  moral  perjury.  Whether  such  laws  from  the  standpoint  of 
public  policy  are  right  or  wrong,  or,  to  put  it  in  another  way,  in  the  language  of 
Judge  Agnew  of  our  Supreme  Court,  "whether,  as  a  question  of  public  policy,  all 
licenses  should  be  granted  or  all  should  be 'refused,  is  a  legislative  and  not  a 
judicial  question."  And  the  legislature  having  fixed  upon  this  stale  the  high  license 
system,  it  would  be  foolish  to  claim  that  the  courts  could  hold  that  "to  regulate 
and  restrain"  meant  ''to  prohibit,"  and  on  the  general  ground  that  public  policy 
demanded  it,  refuse  all  licenses.  The  legislature  has  fixed  the  public  policy  of 
Pennsylvania  on  the  liquor  question,  and  to  it  the  people  must  go  for  a  change 
of  policy. 

The  evils  growing  out  of  the  Iquor  traffic  are  so  apparent  and  so  flagrant,  and 
the  feeling  against  it  in  the  state  is  growing  so  acute,  that  we  are  not  surprised 
that  the  temperance  forces  in  their  Tea!  have  asked  the  court  to  do  a  legally  impos- 
sible thing.  Whatever  may  be  our  personal  feehngs  in  this  matter  and  notwith- 
standing we  may  approve  of  the  end  that  these  petitioners  desire  to  accomplish,  yet 
candor  as  a  jucfee  requires  us  to  say  of  these  general  petitions  asking  the  court 
arbitrarily  to  refuse  all  licenses,  that  they  have  no  evidential  value.  The  attack 
must  be  made  upon  the  individual  applicant  and  along  the  lines  pointed  out  by  the 
Act  of  Assembly. 

We  must  not  forget  that  in  individual,  social  and  governmental  life,  there  is  a 
Divine  principle  that  we  cannot  ignore,  and  that  is  "what  we  sow  that  shall  we 
reap."  If  a  state  or  nation  sows  a  license  law,  it  must' expect  to  reap  breweries, 
distilleries  and  saloons  as  its  harvest.  The  judges  in  giving  the  people  the  saloon 
are  giving  them  not  only  what  they  ask  but  what  they  deserve.  If  the  people  want 
to  get  rid  of  the  harvest  of  poverty,  misery  and  crime  that  they  attribute  to  the 
brewery,  the  distillery  and  the  saloon,  let  them  strike  at  the  source  of  the  evil,  and 
prohibit  in  the  state  and  nation  the  manufacture  of  intoxicating  liquors.  You  might 
as  well  expect  a  judge  to  gather  figs  of  thistles  as  to  ask  h'm  to  arbitrarily  con- 
strue a  license  law  into  a  prohibitory  law.  We  ought  not  to  forget  that  the  thing 
£  man  on  the  bench  should  prize  above  all  other  things,  is  his  judicial  integrity. 

We  would  rot  be  misunderstood  in  what  we  have  just  said.  The  courts  ^o 
not  object  to  having  all  light  and  advice  possible  on  the  license  business.  It  is  a 
matter  in  which  all  the  people  are  interested,  and  they  have  a  right  to  be  heard. 
We  have  no  criticism  to  make  of  any  one  who  has  sent  us  petitions  or  letters,  and 
we  have  no  objection  10  the  public  press  giving  us  advice  as  to  our  duties.  Our 
endeavor  always  haS  been  in  license  courts  to  hear  everybody  that  wants'  to  be 
heard  and  to  give  to  all  a  fair  and  patient  hearing.  But  what  we  want  to  make 
clear  is  that  after  giving  all  an  opportunity  to  be  heard,  the  court  should  never  be 
asked  to  do  in  any  particular  ease  the  opposite  of  that  which  the  law  and  the 
facts  require  it  to  do.  Public  sentiment  is  an  atmosphere  in  which  a  case  may  be 
heard  and  decided,  but  cannot  be  made  the  basis  of  a  decree.  The  law  and  the 
evidence  should  be  the  controlling  factors  in  all  judicial  decisions. 

Here  follows  the  schedule  of  licenses  granted  and  refused : 

Granted  32  Retail,  all  hotels. 

Granted  12  Wholesale ;  5  distilleries,  7  breweries. 

Refused  11  Retail. 
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Wills- tVidotir Life  tslate  of Termination  of. 

TeBtator  i>rovIdWI  by  will  ws  follows;  "t  give,  devlBe  anil  bequeath  unto  my 
executors  hereaXter  named,  all  my  real  and  panninal  eeta.te  and  efEecta  whatsoever 
that  I  may  die  posseaaed  of,  or  entitled  to.  In  trust  and  far  the  sole  uae  and 
ben^t,  bowerar.  of  my  beloved  wife.  Gertrude  Reich,  during  the  term  of  her 
natuml  life,  abauld  she  bo  long  continue  my  widow.  Should  she  remu-ry  or  at 
her  death  I  direct  that  all  my  real  and  personal  effects  whatsoever  then  ramain- 
bxg  shall  be  sold  at  auction  or  private  sale  aa  it  may  In  their  Judgment  seem  tbe 
moat  advantageoua  aa  soon  as  conveniently  can  be  after  such  re-marrlage  or 
death  and  convert  Into  money,  and  the  one-third  of  all  auch  moneys  shall  be  set 
apart  and  paid  to  my  said  wife,  Gertrude,  the  same  to  be  In  lieu  of  her  dower  at 

wtnmoti  law." 

Hla  widow  did  not  re-m«rry.  After  her  death  the  realty  waa  aold  by  the 
extcutors  and  Ita  proceeds  constituted  the  fund  for  distribution.  Helil  that  t^e 
widow's  administrator  did  not  tahe.  under  the  will,  one-third  of  the  fund  for 
dlnrfbntloD. 

Dectdent's  EsUte.    No.  124  November  Tenn,  1913.    0.  C.  Allegheny  County. 

:,  for  exceptants. 

Ovfflt,  P.  j.,  December  23.  1913.— Conrad  Reich  died  testate  making  the 
following  disposition  of  his  estate: 

''I  give,  devise  and  bequeath  unto  my  executors,  hereafter  namedi  all 
my  real  and  personal  estate  and  effects  whatsoever  and  wheresoever  that  I 
may  die  possessed  of,  or  entitled  to,  in  trust  and  for  the  sole  use  and  ben- 
efit, however,  of  my  beloved  wife.  Gertrude  Reich,  during  the  term  of  her 
nstnral  life,  should  she  so  long  continue  my  widow,  should  she  re-marry 
or  at  her  death  I  direct  that  all  my  real  and  personal  effects  whatsoever 
then  remaining  shall  be  sold  at  auction  or  private  sale  as  it  roay  in  their 
jadgraeDt  seem  the  most  advantageous  as  soon  as  conveniently  can  be  after 
snch  re-tnarriage  or  death  and  convert  into  money,  and  the  one-third  of  all 
•ucb  moneys  shall  be  set  apart  and  paid  to  my  said  wife,  GeVtrude,  the  same 
to  be  in  lien  of  her  dower  at  common  law." 

He  gave  the  residue  of  his  estate  to  three  sons,  subject  to  the  payment 
of  |2,000.00  to  his  daughter,  Josephine. 

His  widow  did  not  re-marry;  after  her  death  the  realty  was  sold  by 
the  executors,  and  its  proceeds  and  $575.75  of  personalty  con.ititutes.  the 
fund  here  for  distribution.  '  - 

The  question  is,  whether  the  widow's  administrator  takes  under  the  will, 
one-third  of  this  fund? 

It  seems  the  intention  of  the  testator  was  to  provide  for  his  wifeduring 
widowhood  by  giving  her  the  income  of  his  whole  estate,  or  if  she  re- 
married by  giving  her  one-third  absolutely,  her  life  interest  to  terminate. 
In  making  this  alternative  provision  it  is  evident  the  testator  thought  that 
it  she  re-married  and  thus  terminated  her  life  estate,  she  would  gtill  have, 
an  interest  in  his  real  estate,  as  he  expressly  stipulated  the  gift  should  "be 
In  lieu  of  her  dower  at  common  law."  It  must  be  presfimed,  however, 
that  he  knew  that  this  interest  would  terminate  at  her  death;  the  reason 
for  making  the  gift  would  then  be  eliminated,  and  the  inference  seems  to 
be  that  the  gift  of  one-third  of  his  estate  was  conditional  upon  her  re- 
marriage. 

There  is  no  question  that  if  the  will  be  construed  as  written  one-third 
of  his  estate  vested  in  her  absolutely;  but  in  Hankins'  Estate,  4  W.  &  S., 
300,  where  the  testator  made  a  provision  similar  to  this,  viz: 

"To  my  daughter  Ann,  I  give  and  devise  the  farm  and  all  the  personal 
property  which  I  now  possess  and  whereon  I  live,  provided  she  does  not 
get  married;  also,  the  house  and  lot  on  the   Monongahela  River,  on  the 
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iame  conditions.  Should  she  ?et  married,  the  said  property  shall  be  given 
up,  and  in  lien  thereof  I  give  and  derise  to  her  {500.  Should  A.nn  die  or 
get  married,  then  the  real  and  personal  property  willed  to  her  lo  be  sold, 
and  equally  divided  among'st  the  surviving  heirs,  Ann  to  be  considered  as 
MM  of  the  heirs." 

Ann  died  unmarried,  without  issue,  and  it  was  held  that  the  proceeds 
of  the  sale  of  the  farm  were  to  be  divided  among  the  surviving  children 
and  grandchildren  of  the  testator;  and  that  the  executor  of  Ann  was  not 
entitled  to  any  part  of  it. 

In  discussing  the  question  Mr.  Justice  Rogers  said: 

"The  strict  grammatical  sense  is  not  always  regarded,  "but  the  words 
of  a  will  may  be  transposed  to  make  a  limitation  sensible  to  carry  into 
effect  the  general  intention  of  the  testator.  •  •  *  Here  the  <fencr«1  in- 
tention of  the  testator  was  to  make  a  comfortable  provision  for  his  daughter 
Ann  during  her  life.  *  *  *  It  is  contended  that  the  words  surviving 
heirs'  applies  to  her  death  as  well  as  marriage,  and  that  she  is  a  surviving 
heir  in  the  contemplation  of  the  testator,  although  she  is  dead.  But  this 
is  a  palpable  absurdity,  for  which  no  rational  reason  has  been  given;  for, 
there  ia  nothing  in  the  suggestion  that  the  administrator  was  desirous  that 
she  should  have  power  to  dispose  of  her  share  of  the  estate  to  reward  those 
who  might  be  heirs  to  her.  Of  this  there  is  nothing  in  the  will.  It  is  but 
a  fanciful  notion,  resting  on  conjecture  merely.  But  by  a  transposition  of 
the  language  we  give  every  word  in  the  will  its  proper  and  legitiinatc  sig- 
nification. Thus  by  applying  the  words  'Ann  to  be  considered  as  one  of 
the  heirs,'  to  her,  if  she  married,  we  effectuate  the  intention  of  ths  testator 
by  giving  her  $500,  and  an  equal  dividend  of  the  property  sold,  and  thus 
producing  an  equality  as  he  intended  among  his  children." 

So,  here  by  transposing  the  phrase,  "and  the  one-third  o(  all  such 
moneys  shall  be  set  apart  and  paid  to  my  said  wife  Gertrude,  the  same  to 
be  in  lien  of  her  dower  at  common  law,"  and  reading  it  in  immediate  con- 
nection with  tha  preceding  phrase  "after  such  re-marriage,"  effect  is  given 
to  what  seems  to  have  been  the  testator's  intention — to  give  his  widow  a 
life  estate  only  if  she  remained  unmarried.  The  claim  of  her  admlnistratdr 
cannot,  .therefore,  be  allowed. 

The  accountants  charge  themselves  in  their  account  with  $669,46,  rentals 
due  and  unpaid,  and  claim  credit  for  them  as  uncollectible,  to  which  credi,t 
exceptions  are  filed. 

The  first  item  is  rent  due  by  Bernardi  &  Co.,  1346.08;  the  accountsnts' 
agent  testified  that  this  credit  is  for  two  months'  rent  when  the  firm  was 
in  the  hands  of  the  Receiver  in  Bankruptcy,  that  a  claim  was  made  for  it 
from  the  Receiver,  but  it  has  not  yet  been  paid.  The  firm  subsequently 
made  a  composition  with  their  creditors,  and  had  there  been  ordinary 
diligence  used  in  the  matter  the  claim  would  have  been  collected,  so  thaV 
the  exception  to  this  item  must  be  suslained.  As  it  is  not  clear  that  the 
accountant  should  be  surcharged  for  rents  uncollected  from  McGovern  ^nd 
Milburn,  the  exceptions  to  these  items  as  well  as  all  the  other  exceptitias 
are  dismissed. 
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CfHWinoJ  law — r-Mvrdrr Arrest  of  judgmtnt Pefettdant  twict  in  jto^iy 

:      •rTiri^**iHih-T~aiitr(mtUtfatiow~--Stim>i  VWUct. 

A.  WM  Iqdlctftd  for  anrder  sad  th*  Jury  returned  a,  verdlot  of  InTOluntary 
-nanrianci'^^  'Tha  voort  t«fiucd  to  recclTe  th«  Tsnllct  and  leBtrnetcd  the  Jury 
thmt  tliflr  ooQld  only  convict  of  murder  of  tbe  Bmt  deKrea,  second  d>sr*e  or  vol- 
untary maiMUuKhtar  vai  the  Jurr  then  retired  and  returned  tbe  verdict  of  viriuii- 
t*ry  niBnalaucbtar. 

Bald  th&t  the  attempt  to  render  «a  ImpeoalUe  verdict  was  not  a  termlnatloii 
of  the  Jeovaxdy  In  which  the  defendant  was  placed  when  the  Jury  was  owom  and 
they  could  properly  b«  directed  to  return  to  their  Jury  room  and  brlns  In  one  of 
the  several  verdicts  under  the  Itwtructtcns  at  the  court  without  putting  the  de- 
faoilant  twice  In  Jaoimrdy.     Motion  In  arrest  of  Judgment  overruled. 

Motion  in  Arrest  of  Judgment  No.  2  November  Term,  1913.  O.  &  T. 
Washingttm  County. 


McIlvaine,  p.  J,  and  Inchham,  P.  J.,  sptcially  presiding,  January  6,  1914r— 
The  record  in  this  case  shows  that  the  verdict  returned  by  the  jury  and  recorded 
was  "guilty  of  voluntary  manslaughter,"  and  the  Court  in  disposing  of  this  motion 
must  take  the  record  as  it  appears,  and  what  took  place  in  court  before  this  verdict 
was  accepted  and  recorded  is  immaterial  on  this  motion.  If  the  trial  court  erred 
in  any  of  its  orders  prior  to  the  reception  of  the  verdict  as  it  was  recorded,  the  rem- 
edy of  the  defendant  is  either  an  appeal  to  a  higher  court  or  a  moticm  for  a 
n«w  trial. 

But  aside  from  this,  if  we  should  consider  that  the  f»cts  which  are 
alleged  by  defendant's  counsel,  were  true  and  could  be  considered  in  dis- 
posing of  this  motion,  they  would  not  justify  the  Court  in  arresting  judg- 
ment and  in  discharging  the  defendant.  The  facts  as  they  appear  to  be, 
are  that  the  jury  came  into  Court  and  reported  to  the  Court  th.it  they  had 
agreed  upon  a  verdict  of  involuntary  manslaughter,  with  a  recommendatioti 
of  mercy.  The  Court  refused  to  receive  such  a  verdict  and  told  the  jury 
that  they  could  only  convict  the  defendant  of  murder  of  the  first  degree, 
murder  of  the  second  degree  or  voluntary  manslaughter,  under  the  indict- 
ment to  which  the  defendant  had  plead  not  guilty,  and  that  they  could 
not  under  such  an  indictment  convict  hitn  of  involuntary  manslaughter,  be- 
cause sucb  an  offense  was  not  charged  in  said  indictment,  and  therefore 
that  they  should  retire  to  theit  jury  room  and  determine  which  one  of  four 
possible  verdicts  they  should  return,  to  wit:  guilty  of  murder  of  the  first 
degree,  guilty  of  murder  of  the  second  degree,  guilty  of  voluntary  man- 
slaughter, or  not. guilty.  After  receiving  these  instructions  the  jury  retired 
to  their  rooms,  and,  after  deliberation,  returned  into  Court  and  rendered 
a  verdict  of  guilty  of  voluntary  manslaughter.  That  verdict  having  been 
returned,  the  defendant's  courisel  asked  that  the  jury  be  polled  and  each 
member  of  the  jury  in  answer  to  the  inquiry  how  he  found  the  defendant, 
answered  "Guilty  of  voluntary  manslaughter;"  and  the  Court  then  directed 
that  such  a  verdict  be  recorded.  Tn  this  there  was  nothing  irregular,  and 
the  defendant  was  never  in  jeopardy  but  the  once,  and  that  was  when  the 
jurj  was  given  in  charge  of  this  case.  The  attempt  to  render  an  impossible 
verdict  under  the  indictment  was  not  a  termination  of  the  jeopardy  in  which 
he  was  put  when  the  jury  was  sworn,  but  it  was  an  ineffectual  ntterapt  of 
the  jury  to  terminate  the  case  without  rendering  a  proper  verdict,  and  they 
were  properly  directed  to  return  to  their  jury  room  and  terminate  it  in 
a  way  that  was  in  accordance  with  law,  and  the  jeopardy  in  which  the  de- 
fendant was  put  when  the  jury  was  sworn  was  terminated  when  the  verdict 
of  guilty  of  voluntary  manslaughter  was  accepted  and  recorded.     The  motion 
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in  arrest  of  judgment  is  therefore  orerruled,  and  if  the  ttefetxfant  has  any 
rcdresB  it  is  in  a  higher  court,  ««"the  allegation  that  the  Court  erred  in  not 
recordin?  the  verdict  which  the  jury  attempted  to  render  and  which-  wss 
.not  received. 

And  now,  January  6,  1914,  the  defendant's  motion  in  arrest  of  jiidgmeat 
is  overrvled. 


GhriBt'a  Contegted  Election. 

Elections Cotitesis Petitions  for .Amendment  conferring  jurisdiction 

Right  le  amendment  Act  of  May  I9th,  1874. 

The  Act  of  Uay  IVth,  18T1,  provldee  that  election  contests  muvt  be  oom- 
meneed  within  thirty  days  after  election  by  petition  verlfled  by  the  afridavlt  of 
at  least  five  of  tho  petitioners.  Such  a  petition  was  Died  but  Van  verified  by  only 
four  of  the  petitioners.  Upon  a  rule  to  dismiss  on  this  sroand  an  ofFer  toamend 
was  made  more  than  thirty  days  after  the  election  by  one  or  the  persons  who  had 
■worn  to  the  petition  but  had  not  signed  It.  Held  that  the  amandment  would 
establish  the  Jurisdiction  of  the  court  after  the  time  speclHed  within  which  the 
proceedings  must  have  been  begun  and  amendments  in  such  cases  were  not  within 
the  Jurisdiction  of  the  Court 

Motions  to  amend  and  to  qtrash  petition  for  contest  No,  128  September 
Term,  1913.    Q.  S.  Fayette  County. 

H.  S.  Dumbaitld,  tor  petitioners. 
W.  J.  Sturgis.  for  respondent. 

Van  Sweakingen,  J.,  December  20,  1913.— At  the  municipal  election,  on 
November  4,  1913,  the  election  oflicera  of  the  First  Ward  of  the  Borough 
of  Uniontown  certified  that  William  D.  Christ  had  been  elected  n  member 
of  tbe  Town  Council  from  that  ward,  the  result  of  tbe  election  showing 
that  he  had  received  one  more  vote  than  his  nearest  competitor,  Alexander 
W.  Craig,  On  November  18,  1913,  a  contest  of  Christ's  election  was  com- 
menced by  petition  under  the  18th  section  of  the  Act  of  May  19,  1874,  P. 
L.  208,  which  provides  that  such  petition  shall  be  filed  within  thirty  days 
after  the  day  of  election,  and  that  it  shall  have  been  verified  by  the  affidavit 
of  at  least  five  of  the  petitioners.  Notice  of  the  filing  of  the  petition,  with 
a  copy  thereof,  together  with  a  rule  to  answer  at  the  time  fixed  for  hearing, 
was  directed  to  be  served  on  Christ,  and  a' hearing  was  set  for  December 
18,  1913. 

On  December  15,  1913,  counsel  for  the  respondent  filed  a  motion  to 
quash  the  petition  and  dismiss,  the  proceeding,  assigning  as  a  reason  in 
support  thereof  that  the  petition  had  not  been  verified  by  the  affidavit  of 
five  of  the  petitioners,  as  required  by  the  act  cited,  and  alleging,  therefore, 
that  the  court  had  no  jurisdiction  to  proceed  to  hear  the  matters  set  forth 
In  the  petition.  An  inspection  of  the  affidavit  shows  that  it  was.  made  by 
five  persons,  but  a  comparison  of  the  names  of  those  who  made  the  affi- 
davit with  the  names  of  the  persons  who  signed  the  petition  di'aclosea  the 
fact  that  only  four  of  the  persons  making  the  affidavit  are  petitioners. 
Therefore,  as  the  matter  stood  at  the  time  the  motion  to  quash  was  filed, 
the  act  of  assembly  had  not  been  complied  with,  and  for  that  reason  we 
would  be  compelled  to  sustain  the  motion.  Realizing  this,  counsel  for  the 
petitioners,  on  December  18,  1913,  the  day  set  for  the  hearing,  after  notice 
to  counsel  for  the  respondent,  filed  a  motion  for  leave  to  amend  the  peti-  ■ 
tion,  by  having  it  signed  now,  as  of  the  date  on  which  it  was  filed,  by  L.  L. 
Utnor,  the  person  who  joined  in  making  the  affidavit  without  having  signed 
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the  petition.  Together  with  the  motion  to  amend,  a  petition  of  Mr.  |  Minor 
was  filed  wherein  he  alleges  that  he  is  a  .qualified  elector  of  the  ward  from 
which  this  contest  comes,  and  that  he  Hoted  at  said  election;  thfit  1m  i* 
familiar  with  the  petition  for  contest,  haTing'  read  the  nMr  at  the  time  he 
.became  a  party  to  the  affidavit  attached  thereto;  that  he  has  pergonal  knowl' 
ed^  of  manjr  of  the  matters  and  things  alleged  in  said  petition;  tha.t  he 
discussed  the  contents  of  said  petition  with  the  other  signers  i  of  the  Rffi- 
iavit  and  with  some  of  the  signers  of  the  petition;  that  he  regard^  himself 
aa  one  of  the  petitioners  for  the  contest  of  said  election  and  at  alV  time^ 
has  been  willing  to  assume  any  of  the  responsibilities  and  liabilities  4tt»ch< 
ing  to  a  petitioner  in  said  contest;  and  that  he  failed  to. attach  his  sigQature 
to  the  petition  by  inadvertance,  not  knowing  that  he  had  not  signed  it  until 
the  matter  was  called  to  his  attention  recently!  wherefore,  he  prays  tfci»t 
he  may  be  permitted  now  to  attach  bis  signature  to  said  petition  as  of  tKc 
date  on  which  it  was  filed. 

The  amendment  of  the  petition  is  opposed  by  counsel  for  the  .re^)ond- 
ent,  who  contends  that  the  petition  is  not  now  amendable  in  the  jespcct 
desired,  because  the  proposed  amendment  would  serve  to  confer  jurisdic- 
tion on  the  court  after  the  time  for  commencing  the  content  bad  expired, 
although  the  court  had  no  jurisdiction  of  the  case  at  the  time  of  the  expira- 
tion of  said  period.  This  contention  of  counsel,  we  think,  must  he  sus- 
tained. The  act  of  assembly  provides  that  "the  commencement  of  proceed- 
ings In  every  case  shall  be  by  petition,  which  shall  be  made  and  filed,  «b 
herein  required,  within  thirty  days  after  the  day  of  election."  The  act  pro- 
vides that  the  petition  "shall  not  be  amended  unlesA  such  amendment  sh^ll 
be  allowed  by  the  proper  court  or  judge  after  notice  to  the  other  party 
and  hearing."  Under  this  latter  provision  it  is  nrged  by  counsel  foi"  .the 
petitioners  that  the  matter  of  amendment  is  within  the  discretion  of  the 
court.  But  amendments  are  not  within  the  discretion  of  the  i^ourt  when 
their  purpose  is  to  establish  jurisdiction  after  the  time  specified  within 
which  the  proceeding  must  hare  been  begun,  where  no  jurisdiction  pre- 
viously existed. 

That  question  was  settled  by  the  Supreme  Court  in  Williams  vS.  John- 
son, 16  W.  N.  C  223,  wherein  it  was  said  by  that  court:  "While  amend- 
ments of  the  petition  may  be  allowed  for  some  purposes,  yet,  when  the 
attempt  is  to  give  jurisdiction  after  the  time  for  initiating  a  contest  has 
expired,  it  should  not  be  permitted."  The  facts  in  that  case  were  much 
like  those  now  before  us.  All  of  the  five  persons  who  made  the  afU davit 
there  had  signed  the  petition,  but  one  of  them  was  not  a  qualified  elector, 
as  required  by  the  act  of  all  the  persons  signing  the  petition  and  making 
the  affidavit.  The  petitioners  asked  leave  to  amend  by  adding  to  the  affi- 
davit the  name  of  one  of  the  other  petitioners  In  place  of  the  disqualified 
elector.  In  refusing  to  permit  the  amendment,  Judge  Rice,  now  the  presi- 
dent judge  of  the  Superior  Court,  then  on  the  lower  bench,  said:  "If,  in 
fact,  the  court  did  not  have  jurisdiction  when  the  petition  was  filed,  and 
has  it  not  now,  by  reason  of  the  bet  that  the  affidavit  was  not  made  by 
the  requisite  number  of  qualified  electors,  it  is  clear,  both  from  reason  and 
anthority,  that,  after  the  time  for  instituting  a  contest  has  elapsed,  we  can- 
not supply  this  omitted  prerequisite  necessary  to  confer  jurisdiction  by 
amendment."  When  the  case  reached  the  Supreme  Court  it  was  said,  in 
addition  to  the  portion  of  the  opinion  of  that  court  already  quoted:  "An 
affidavit  of  the  requisite  number  of  qualified  electors  is  essentially  neces- 
sary to  give  jurisdiction.  It  must  be  made  within  the  time  pre<!crihed  by 
the  statute.  If  not  so  made,  it  is  fatal  to  the  proceedings,  and  ihe  defect 
cannot  be  cured  by  amendment  thereafter,"  If  the  amendment  could  not 
tw  pemiitted  in  that  case,  by  allowing  one  of  the  qualified  electors  whr- 
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GhrlBt'B  OMiteated  Election, 

1liiJ~4i2M«d' the  petition  to  join  in  the  affidavit  in  pUce  of  the  disqualified 
'eleOtoi','' after  the  time  for 'instituting  the  proceeding  had  passed,  we  Krt 
•of  tJ^in'or  that  after  the  expiration  of  that  time  in  this  case  we  >hoiild  not 
l^ntilt' an 'anleadttient  by  authorizing  the  signing  of  the  petition  nbiir^ 
onffbf  the  Diabera  of  the  afiidavit  who  never  heretofore  stgneit  tb^  patitiai. 
It  iua;  be  ^lat  Mr.  Minor  conaidered  hintaelf  in  the  light  of  a  fMtitim'er, 
-hot  the  itttifMeMMr  ctm templates  that  the  affidarnt  shall  be'inadv^Uy 
■fiW-Bt  4^"tfi»«an8  Whtj  actmaif  "signed",  the:  pettcion.  In 'WeWi  lOta- 
tt»ed-EleMioii,"3  Wi  N.  C.  16S,  it  was  said  by  the  Supreme  Court;  ■  "Clearly 
-jui4idfCtion  cannot  be  conferred  after  the  expiration  of  the  time  fixed  b^ 
"taw "Mr  Uift  contest,"  -       -    - 

'.Qbunsel  for  the  petitioners  cites  Moock  vs.  Conrad.  155  Pa.,  SS6,ih 
:«Mch  a  rule  to  quash  the  petition  was  dift^harged  where  the  affidavit  averred 
tlikit'the  statements  set  forth  in  the  petition  were  just  and  true  to  the  beet 
of  the  knowledge  and  belief  of  fhe  affiants,  instead  of  averring  in  the  lan- 
-giinee  of  4tie  Btatute  that  they  verily  believed  the  facts  stated  in  (he  petition 
'wer«'  tru^^  that  according  to  the  best  of  their  knowledge  and  belief  -the. 
-tiectton  was  undue  or  illegal  and  the  return  thereof  not  correct,  and  that 
the  petition  to  contest  the  same  was  made  in  good  fa,ith.  The  substance 
V  die  decision  of  the  lower  court  there  on  that  question,  which  was  passed 
■by  the  Snptemc  Court  araon^-  other  matters  without  comment,  was  tfcoit 
-whftC' the  act  desig'nates  the  thirigs  that  shall  be  sworn  to  by  the  persofts 
iMaliing  (he- affidavit,  no  special  form  of  oath  is  prescribed,  and  that  when 
-tfte' petition  coiiraiiis  averments  which  cover  all  the  matters  required  to  be 
'i«r!|)ril  to  &r  those' making  the  affidavit,  and  the  affiants  swear  that  the  state- 
tnents  In' the  petition  are  true  lo  the  best  of  their  knowledge  and  belief,  the 
Kffidai^t'i*  }h  compliance  with  the  requirements  of  the  act.  It  was  conceded 
■tliat'  it  would  be  be(te)-  to  folfow  the  language  of  the  statute  in  preparing 
■th*- affidavit,  b lit"  it  was  held  that  this  omission  alone  was  not  sufficient  to 
defeat  the  jarisdiction  of  the  court,  when  the  essential  requirements  of  the 
■•CP  otherwise  were'  covered.  Exactly  the  contrary  doctrine  was  laid  down 
by  the  late  Mr.  Chief  Justice  Mitchell,  when  on  the  Philadelplria  bench,  in 
Birhf*'  Case.  11  Phila..  3W,  where'  it  was  held  that  the  language  of  the 
statute  ,njust  be  followed  In  making  the  affidavit.  But  however  that  may  be, 
idMoea  not  affect  the  question  in  the  case  before  us  adversely  to  our  opinion 
idreidy  expressed. 

■''  ■■'And  now,  Deceiilber  20.  1913,  after  argumenf  by  counsel  and'uponduc 
'con'stderatifin.  and  for  the  reasons  set  forth  in  the  opinion  herewith  filed,  the 
.RTdtion  to  amend  the  petition  is  denied,  the  petition  ii  quaslied.  and  the  pro- 
Weftittg  'is  dismissed,  and  it  is  ordered  that  the  costs  be  paid  by  the  borough 
-of  Uniontbwn. 
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In  re  Qneatioii  of  Acceptanca  of  Noiiifaiation  Paper. 

Primary  elections Keystone  parly Nomination  papers Right  tjiUle.  '.,     . 

A  no m tuition  for  repreeent&tlve  of  the  General  Assembly  i>n  the  KeyntiOlie 
ticket  must  be  made  at  the  primary  election  to  be  held  in  May  and  cmmot  b« 
made  by  nomination  teipers.  This  ie  determined  by  aection  2  of  tbe  Primary^  Aot 
of  July  12th.  ISlt,  and  the  teet  is  whether  the  Keyatnne  wrty  polled  not'leea 
than  two  per  cent,  of  the  largest  entire  votes  cast  for  Bjiy  one  candidate  In  at 
least  ten  counties  and  polled  a  total  vote  In  the  state  equal  to  at  least  two  "per 
cent  of  the  largest  entire  rota  cast  In  the  state  for  any  eleetfld  candidate  M  tb* 
geneiral  election  next  preceding  the  primary  election.  The  general  •lectlop  here 
referred  to  In  this  case  !b  the  election  in  the  fall  of  !fll2  and  at  Ui^t  MeCtlon  Hne' 
Keystone  party  cast  more  than  two  per  cent,  of  the  vote  In  either'  cat*. 

January  14,  1914.. 
Hon.  Robert  McAfee,  ... 

Secretary  of  the  Commonwealth, 
Harrisburer.  Pa. 

Slh-  ■ 

This  Department  is  in  receipt  of  yotir  communication  of  Noreirtber 
20th,  1913,  asking  to  be  advised  whether  a  certain  nomination  paper  pre- 
sented to  you,  nominating;!.  C.  Gordon  Forster  for  the  office  of  representa- 
tive in  the  general  assembly,  from  the  Second  Representative  Oistrict  of 
the  County  of  Philadelphia,  should  be  received  and  filed  by  you. 

As  I  understand  the  facts,  this  paper  is  presented  under  the  provisions 
of  the  act  of  July  9,  1897  (P.  L.  223).  and  by  means  of  this  paper  it  is 
sought  to  have  the  name  of  the  candidate  therein  mentioned  printed  upon 
the  official  ballot  to  be  used  at  the  general  election  which  will  be  held  in 
November,  1914. 

It  is  stated  upon  the  face  of  the  paper  that  the  electors  signing  the 
same  are  members  of  the  Keystone  Party. 

The  question  arises,  therefore,  whether  the  members  of  the  Keystone 
Party  in  said  legislative  district  are  entitled  to  nominate  a  candidate  for 
said  office  by  means  of  nomination  papers.  Candidates  for  the  office  of, 
inter  alia,  member  of  the  State  House  of  Representatives,  are  to  be  riotn- 
inated  on  thelhird  Tuesday  of  May.  1914,  under  the  provisions  of  the 'act 
of  July  12,  1913  (P'  L.  719).  popularly  known  as  the  "Direct  Primaries  Act." 
and  the  names  of  those  duly  nominated  will  appear  upon  the  ofAcial . balloi 
to  te  used  at  the  sreneral  election  in  November,  1914.  "  ^ 

The  above  mentioned  Primary  Act  provides  a  comprehensive  systetn 
for  the  mafcinR  of  nominations  by  political  parties  to  elective  public  .offifces, 
but  it  is 'provided  in  the  first  section  thereof,  that  nothing  therein  contained 
"shall  prevent  any  body  of  electors  not  constituting  a  political  party  from^ 
i)0[)iuiating  candidates  by  nomination  papers,  as  is  now  or  may  hereafter 
be  provided  by  law."  .        ■  , 

.By  section  2,  political  parties  in  the  State  and  in  the  counties  of' the 
State,  ar*  defined  as  follows: 

'  "Any  party  or  body  of  electors,  one  of  whose  candidates. at  the  general 
election  next  preceding  the  primary  polled  in  each  of  at  least  ten  counties 
of  the  State  not  less  than  two  per  centum  of  the  largest  entire  vote  cast 
in  each  of  said  counties  for  any  elected  candidate,  and  polled  a  total  vole' 
in  the  State  equal  to  at  least  two  per  centum  of  the  largest  entire  vote 
cast  in  the  State  for  any  elected  candidate,  is  hereby  declared  to  be  a  po- 
litical party  within  the  State:  and  shall  nominate  all  its  candidates  for  any 
of  the  offices  provided  for  in  this  act,  and  shall  elect  its  delej^ates  and 
alternate  delegates  to  the  National  conventfon.  State  committeemen,  and 
also  such  party  officers,  including  members  of  the  National  committee,  as 
its  rules  provide  shall  be  elected.by  a  vote  of  the  party  electors,  in  accord- 
ance witb  the  provisions  of  this  act. 
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Tn  re  Question  of  AcceptaDce  of  NomlnatloD  Papers. 

Any  party  or  body  of  electors,  one  of  whose  candidates  %t  either  the 
general  or  municipal  election  preceding  the  primary  polled  at  least  five 
per  centum  oE  the  largest  entire  vote  cast  for  any  elected  candidate  in  any 
county,  is  hereby  declared  to  be  a  political  party  within  said  county;  and 
shall  nominate  all  its  candidates  for  oiBce  in  such  county,  and  in  all  po- 
litical districts  within  said  county,  or  of  which  said  county  forms  a  part, 
and  shall  elect  such  party  officers  as  ita  rules  provided  shall  be  elected 
tteretn  by  a  vote  of  the  party  electors,  in  accordance  with  the  provisions 
of  tbis  act* 

It  is  to  be  noticed  that  the  section  just  quoted  makes  a  clear  distinc- 
tion between  political  parties  in  the  State  and  political  parties  in  a  county, 
in  thkt  the  vote  by  irfaich  the  question  of  whether  a  body  of  electors  con- 
stitutes a  political  party  in  the  State  is  to  be  tested'  in  the  vote  at  the 
general  election,  next  preceding  the  primary  in  question,  whilst  the  vote 
by  which  the  question  whether  a  body  of  electors  constitutes  a  political 
party  in  a  county,  is  to  be  tested,  is  the  vote  at  either  the  general,  or 
municipal  election;  preceding  the  primary  in  question. 

Having  regard  to  the  character  of  the  office  in  question,  I  am  of  opinion 
that  the  election  to  be  considered  in  determining  whether  the  Keystone 
Party  is  entitled  to  make  this  nomination  by  nomination  papers  Ts  the.  gen* 
eral  election  held  in  the  year  1912. 

From  the  returns  of  this  election  on  file  in  your  Department,  it  appears 
thai  at  the  general  election  in  1912  the  largest  entire  vote  cast  in  the  State 
for  any  elected  candidate  was  cast  for  Honorable  Archibald  W.  Powell,' 
who  was  elected  to  the  office  of  Auditor  General,  and  received,  upon  all 
tickets,  621,234  votes,  two  per  centum  of  which  would  be  12,425  votes. 

At  this  election  Honorable  William  H.  Berry  was  the  candidate  of  the 
Keystone  Party  for  the  office  of  State  Treasurer,  and  received  at  said  elec- 
tion,, under  that  particular  party  name  alone,  36,027  votes,  .It  further  ap- 
pears that  the  said  Hon.  William  H.  Berry  in  each  of  more  than  ten  counties 
of  the  State,  received  at  said  election  votes  to  the  number  of  more  than  two 
per  centum  of  the  largest  entire  vote  cast  in  each  of  said  counties  for  the 
said  Hon,.  Archibald  W.  Powell. 

It  therefore  follows  from  an  examination  of  these  returns  that  the 
Keystone  Party  had  a  candidate  at  the  general  elettion  in  1912,  who  polled, 
in  each  of  at  least  ten  counties  of  the  State,  not  less  than  two  per  centum 
of  the  largest  entire  vote  cast  in  each  of  said  counties  for  any  elected  candi- 
datei  and  polled  a  total  vote  in  the  State  equal  to  at  least  two  per  centum 
of  the  largest  entire  vote  cast  in  the  State  for  any  elected  candidate. 
,  .  Under  the  express  terras  of  the  said  State-wide  Primaries  Act  of  1913, 
these  facts  constitute  the  Keystone  Party  a  political  party  within  the  State 
of  Pennsylvania,  and  it  must  therefore  make  its  nominations  in  .accordance 
ipith-the  provisions  of  that. act  and  not  by  nomination  papers. 

I  am  further  of  opinion  that  the  word  "Keystone"  cannot  be  used  in 
Domination  papers  for  the  ensuing  general  election.  Savage's  Nomination, 
No.  3,  15  Pa.  C.  C.  508.   . 

Yon  are. therefore  advised  to  decline  to  receive  or  file  the  nomination 
paper  .in  question.  ...  .  .  .' 

.    Very  truly  yours, 

JOHN  C.  BELL. 

Attorney  General.    . 
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Vnta  Coal  Cavaptay  n.  Hononcabeta  RiTcr  CooBolidated  Coal  ft  Coke  Co. 

Deeds General  warranty Mining  righli Damages Affidavit  of  defense 

Sulficiency  of. 

A  suMI  B  for  d&marea  to  the  Burfa.ce  of  his  land  by  reaaoD  of  the  mlnlog  at 
coal  and  received  a.  verdict,  which  B  aubaeiiuently  paid.  C  had  slven  B  a  deed 
for  the  coal  land  containing  certain  mining  rlghta  and  contalnlns  also  a  waiver 
of  damages  for  the  failure  to  support  the  surface,  which  also  contained  a  clause 
of  general  warranty.  After  the  suit  was  brouBht,  B  gave  notice  to  C  to  defend 
and  C,  not  hrivlng  defended  and  Judgment  having  been  given  for  A.  suit  was 
brought  by  B  against  C  for  the  amount  of  the  verdict  together  with  the  cost  Of 
deifeQding.  C  died  an  affidavit  of  defense  denying  any  liability  under  the  covenant 
'  of  general  warranty.  Held  that  he  was  hound  by  (he  covenants  of  his  de«>9  to 
recompense  B  for  the  amount  of  the  verdict  and  counsel  fee*. 

Motion  tor  judgment  for  want  of  a  sufficient  affidavit  of  defense.  No.  483 
May  Term,  1913.    C.  P.  Washington  County. 

A.  M.  Linn,  for  plaintiff. 

Donnatis,  Brownson  &  Miller,  for  defendant 

McIltainb,  p.  J.,  January  8,  1914. — The  defendant  company  in  this  case 
on  the  21st  day  of  April,  1906,  conveyed  to  the  plaintiff  company  all  of  the 
Pittsburgh  or  river  vein  of  coal  underlying  a  certain  tract  of  land  in  West 
Pike  Run  Township,  Washington  County,  Pennsylvania,  beginning  at  a 
stone  corner  of  lands  now  or  late  of  Thomas  Pepper;  lands  now  or  late 
of  Porter  Bros.;  and  lands  now  or  late  of  Isaac  Richards  (of  which  this 
is  a  part);  thence  by  land  of  said  Thomas  Pepper  South  S7  deg.  44'^  min. 
West  150  feet  to  a  point;  thence  through  lands  now  or  late  of  Thomas 
Richards  North  20  deg.  East  2,237.55  feet  to  a  point  on  the  crop  line  of 
said  coal;  thence  by  said  crop  line  and  still  through  said  Richards  land, 
the  following  two  courses:  South  68  deg.  13Vj  min.  East.  399.67  feet  to  a 
point;  and  South  56  deg.  43^  min.  East.  142.74  feet  to  a  point  on  line  be- 
tween lands  now  or  late  of  Isaac  Richards  and  lands  of  M^niiff  Smith; 
thence  by  lands  of  said  Smith  and  lands  now  or  late  of  Porter  Bros.  South. 
.  32  deg.  9  min.  West  2,22125  feet  to  the  place  of  beginning;  containing  15.53 
acres.  With  the  right  to  mine,  remove  and  carry  away  all  of  the  coal 
above  described  without  any  liability  for  injuries  caused  thereby  to  the 
surface  of  the  Und  overlying  said  coal  or  to  springs,  streams,  or  water 
courses  thereon  or  thereunder  said  surface;  and  also  the  right  to  transport 
under  the  surface  of  said  land  all  coal  now  owned  or  which  may  hereafter 
he  owned  by  the  said  party  of  the  second  part,  its  successors  and  assigns; 
'and  also. all  the  other  usual  and  convenient  mining  rights  and  privileges  in- 
cluding drainage  and  ventilation. 

The  deed  of  conveyance  from  the  Monongahela  River  Consolidated  Coal 
&  Coke  Company,  the  defendant,  to  the  Vesta  Coal  Company,  the  plaintiff, 
contained  the  usual  covenant  of  general  warranty,  and  the  plaintiff  in  good 
bith  purchased  the -mining  rights  and  waiver  of  surface  support  and  waiver 
of  any  liability  for  injuries  caused  to  the  surface  overlying  said  coal  by 
the  mining  thereof,  believing  that  the  said  Uonongahela  River  Consolidated 
Coal  &  Coke  Company  was  vested  with  such  a  title  to  said  vein  of  coal 
as  warranted  them' in  conveying  the  said  full  mining  rights,  and  was  ignorant 
that  any  one  had  such  a  title  to  the  surface  over  said  vein  of  coal  as  would 
enable  him  to  recover  damages  from  the  plaintiff  if  it  removed  the  support 
of  said  inrface  by  mining  out  said  coaL 

The  plaintiff,  after  receiving  its  title,  entered  upon  said  coal  and  pro- 
ceeded to  mine  and  remove  the  same.  As  a  result  of  doing  so,  the  surface 
overlying  the  said  coal  broke  and  subsided,  and  William  Lundy  who  held 
title  to  a  portion  of  the  overlying  surface,  entered  suit  against  the  plaintiff 
for  damages  caused  by  said  subsidence  and  recovered  a  judgment  against 
the  plaintiff  for  the  sum  of  $765  and  costs,  upon  which  a  writ  of  fi.  fa,  was 
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Vesta  Coal  Company  va.  Monongahela  River  Consolidated  Coal  A  Coke  Co. 

issued  and  the  plaintiff  was  cotnpelleil  to  pay  to  the  said  William  Lundy 
the  full  sum  of  $850.20  for  the  satisfaction  of  said  judgment  and  the  costs 
of  record;  and  the  plaintiff  also,  in  defending  said  action  brought  by  the 
said  William  Lundy,  expended  $250,  which  was  a  reasonable  expenditure 
for  making  defense  to  such  suit.  The  defendant  company  was  notified  by 
the  plaintiS  of  the  bringing  of  the  suit  by  William  Lundy,  and  demand 
was  made  of  it,  the  said  defendant,  to  appear  and  defend  said  action  in 
compliance  with  its  covenant  of  general  warranty,  and  upon  receipt  of 
said  notice  the  defendant  requested  the  plaintiff  to  proceed  with  its  defense 
in  the  action  brought  by  William  Lundy.  and  promised  to  assist  in  said 
defense  and  assume  what  if  any  liability  was  imposed  upon  it  by  its  cove- 
nant of  general  warranty  as  contained  in  the  deed  of  conveyance  above 
mentioned.  After  the  judgment  was  recovered  by  William  Lundy,  the  de- 
fendant neglected  and  failed,  although  requested  so  to  do,  to  pay  the  said 
judgment,  and  neglected  to  pay  the  plaintiff  the  expenses  it  incurred  in 
making  the  defense  to  said  suit  that  it  did  make  at  the  request  of  the  said 
defendant. 

The  facts  which  we  have  just  enumerated  are  fully  and  formally  set 
out  in  the  plaintiff's  affidavit  of  claim  in  this  case.  The  affidavit  of  defense 
filed  admits  all  the  averments  of  the  plaintiff's  claim,  but  follows  these  ad- 
missions with  the  following  denial: 

"Defendant  denies  that  any  liability  is  imposed  upon  it  as  g^rantor 
under  said  covenant  of  general  warranty  for  the  amount  of  the  judgment 
recovered  against  the  plaintiff  company  in  this  Court  at  No.  1041  Feb- 
ruary Term,  1912,  or  any  part  thereof. 

"The  defendant  denies  that  any  liability  is  imposed  upon  it.  the  defend- 
ant, on  account  of  the  payment  by  the  plaintiff  of  S250  for  its  expenses  in 
defending  the  above  named   suit  to  No.   1041   February  Term.   1912." 

We  are  of  the  opinion  that  the  facts  set  forth  in  the  plaintiff's  state- 
ment of  claim  and  admitted  to  be  true,  make  the  defendant  liable.  Part 
of  the  estate  conveyed  by  it  was  the  right  to  mine  the  coal  without  leaving 
support  for  the  surface  and  without  liability  for  damages  in  case  of  sub- 
sidence. The  result  of  the  trial  of  the  case  of  William  Lundy  shows  that 
the  defendant  did  not  have  such  a  title  as  warranted  it  in  conveying  to  the 
plaintiff  the  right  to  remove  the  coal  without  leaving  support  J.nd  without 
liability  for  damages  in  case  there  was  a  subsidence.  This  being  the  case, 
there  was  a  breach  of  its  covenant  of  general  warranty,  and  the  plaintiff 
is  entitled  to  judgment  for  the  amounts  specified  in  its  affidavit  of  claim. 

And  now,  January  8,  1914.  the  plaintiffs  motion  for  judgrnent  for  want 
of  sufficient  affidavit  of  defense  came  on  to  be  heard  and  was  argued  by 
counsel,  whereupon,  upon  due  consideration,  it  is  ordered,  adjudged  and 
decreed  that  the  defendant's  affidavit  of  defense  is  insufficient  to  prevent 
judgment,  and  judgment  is  hereby  entered  in  favor  of  the  plaintiff  for  the 
full  amount  of  its  claim  and  costs,  the  amount  of  said  judgment  to  be 
liquidated  by  the   Prothonotary. 
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Hyde  va.  HoUand. 
Bankruptcy ExetttpHon Goods  in  hands  of  trusUe Attachment  excculioH. 

Goods  or  a  bankrupt  in  the  hands  of  his  truetee  but  set  a>part  to  the  bankrupt 
utider  his  claim  for  exemption  are  not  subject  to  an  attachment  execution  against 
the  trustee  aa  garnishee.  The  proper  remedy  Ih  to  have  a  writ  of  fieri  fa«laa 
laaned  and  the  goods  levied  upon  by  the  sheriff. 

Rule  to  Quash  Execution  Attachment.  D.  S.  B.  No.  436  July  Term,  1913. 
C  P.  Allegheny  County. 


SwEARiNGEN,  J.,  January  7,  I914.~February  26,  1913,  H.  C.  Holland,  the 
defendant,  filed  his  volunta.ry  Petition  in  Bankruptcy  and,  upon  the  same  day, 
was  adjudicated  a  bankrupt.  In  his  petition  he  claimed  certain  described 
personal  chattels  under  the  exemption  laws  of  the  state  of  Pennsylvania. 
Edmund  K.  Trent  was  chosen  Trustee  in  Bankruptcy  of  the  defendant's 
estate,  and  on  May  3,  1913,  said  trustee  filed  his  report  upon  the  exempted 
property,  setting  the  same  aside  to  the  bankrupt,  which  report  was  confirmed 
absolutely  on  May  24,  1913. 

Meantime,  on  May  16,  1913,  John  W.  Hyde,  Jr.,  the  above  named  plain- 
tiff, entered  a  judgment  by  confession  against  H.  C.  Holland,  the  defendant. 
The  said  judgment  was  entered  upon  a  note,  dated  August  9.  1911,  wherein 
H.  C.  Holland  promised  to  pay  John  W-  Hyde,  Jr.  $3,300  one  year  after  said 
date.  Said  note  contained  the  usual  warrant,  authorizing  any  attorney  to 
appear  and  confess  judgment.  On  the  same  day,  an  attachment  in  exiecution 
was  issued  upon  the  above  judgment  and  the  said  Edmund  K.  Trent  was 
summoned  as  garnishee.  In  response  to  interrogatories,  the  said  Edmund 
K.  Trent  answered  that  he  had  in  his  possession  "one  Dodge  micrometer 
scale,  one  torsion  balance,  one  National  Cash  Register,  large,  one  National 
Cash  Register,  small,  eleven  soda  glass  holders,  one  match  machine,  about 
tour  gross  empty  prescription  bottles,  one  counter  scale,  and  five  fountain 
syringes,"  of  a  total  value  of  $202.37,  as  estimated  by  the  bankrupt.  The  said 
garnishee  answered  that  the  said  chattels  had  been  set  aside  to  the  bankrupt 
under  his  claim  of  exemption  and  that  the  same  were  in  his  possession  at  the 
time  of  the  service  of  the  writ  and  still  remained  in  his  possession.  The  said 
answers  of  the  said  garnishee  were  filed  on  November  13,  1913.  Thereupon. 
on  November  20,  1913,  the  defendant  presented  his  petition  and  a  rule  was 
granted  to  show  cause  why  the  aforesaid  attachment  in  execution  should  not 
t>«  quuhed. 

The  defendant  contends  that  (he  plaintiff  is  not  entitled  to  issue  an  exi'- 
ctition  attachment,  because  such  a  writ  will  not  lie  to  reach  goods  and  chat- 
tels in  the  hands  of  a  trustee  in  bankruptcy,  which  are  claimed  by  the  bank- 
rapt  as  and  for  hia  exemption.  The  reason  for  this  proposition  of  the  de- 
fendant is,  as  he  alleges,  that  the  trustee  in  bankruptcy  has  no  such  title  to 
the  property  as  would  render  it  subject  to  attachment  in  his  hands  under  the 
Act  of  June  16.  1836,  P.  L.  767.     Section  35  of  said  statute  provides: 

"In  case  of  a  debt  due  the  defendant,  or  of  a  deposit  of  money  made  by 
him,  or  of  goods  or  chattels  pawned,  pledged,  or  demised  as  aforesaid,  the 
same  may  be  attached  and  levied  in  satisfaction  of  the  judgment  in  the  man- 
ner allowed  in  the  case  of  a   foreign   attachment,     •     '     •" 

In  other  words,  the  proposition  of  the  defendant  is  that  the  plaintiff  mis- 
took his  remedy;  that  if  he  were  entitled  to  a  writ  at  all.  he  should  have 
issued  a  writ  of  fieri  facias  and  caused  the  said  goods  to  be  levied  by  the 
sheriff  in  the  hands  of  the  trustee  in  bankruptcy.  We  are  inclined  to  the 
Opinion  that  the  proposition  of  the  defendant  is  correct.     The  goods,  which 
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are  in  the  hands  of  the  garnishee,  were  not  pawned,  pledged  or  demised  by 
him,  nor  were  they  in  any  manner  delivered  or  bailed  for  a  term.  It  has 
been  determined  in  a  number  of  cases  that  in  such  case  the  trustee  in  bank' 
ruptcy  has  no  title  to  the  goods.  The  title  to  them  still  remains  in  the  bank- 
rupt. It  is  true,  there  are  cases  where  money  has  been  set  aside  Co  a  bank- 
rupt under  the  claim  of  exemption  and  such  money  has  been  reached  by 
means  of  an  execution  attachment,  but  no  case  has  been  brought  to  our 
attention  where  personal  chattels,  such  as  those  above  described,  have  been 
reached  by  means  of  an  execution  attachment.  In  other  words,  the  trend  of 
authority  seems  to  be  that  the  method  of  reaching  personal  goods,  such  as 
those  above  mentioned,  is  by  means  of  a  writ  of  fieri  facias,  if  any  writ  is 
available:  Lockwood  vs.  Exchange  Bank,  10  A.  B.  R.,  107;  Sharp  vs.  Wools- 
lare,  25  Supr.  Ct.,  251 ;  First  Nat.  Bank  vs.  Bartlett,  35  Supr.  Ct.,  593. 

The  goods  and  chattels  above  mentioned  were  not  pawned,  pledged, 
demised  or  delivered  for  any  specific  term  to  the  trustee  in  bankruptcy  anJ 
therefore  they  could  not  be  the  subject  of  an  attachment  in  execution  under 
the  provisions  of  the  said  Act  of  1836.  In  view  of  the  foregoing,  we  are 
constrained  to  hold  that  this  writ  of  attachment  must  be  quashed. 

And  now,  to  wit:  January  7,  1914,  after  argument  and  upon  considera- 
tion, the  rule  to  quash  the  attachment  in  execution  is  made  absolute. 


Sonth  ConneHsville's  Contegted  Election. 

EUetions School  directors Conlesl  Act  of  May  \9th,  1874,  and  May  ISlh. 

1911. 

Sixteen  days  after  the  election  of  achool  directors  a  petition,  praying  for  a  re- 
oount  of  the  votes  and  the  seatlns  of  other  candidates  in  place  of  thoae,  was  flled 
under  the  Act  Of  May  19th,  1874.  The  petition  waa  raalsted  on  the  Kround  that 
the  school  code  of  IBll  required  all  sueh  conteatfl  to  b«  Instituted  wttbln  ten  days 
after  election.  Held  that  the  provision  of  the  school  code  ajlplled  only  In  the  case 
where  a  vacancy  existed  ty  reason  of  an  alleBed  election  and  did  not  cover  the 
case  of  an  attempt  to  seat  another  because  of  the  Illegal  election  of  the  one 
returned  and  consequently  did  not  apply  to  the  case  at  t>ar.  The  Act  of  18T1  Is 
■till  In  force  where  there  la  a  content  on  the  question  of  who  has  heen  a  school 
dlr«ctor. 

Motion  to  dismiss  petition  for  contest  No.  129  September  Term,  1913. 
Q.  S.  Fayette  County 

Sterling,  Htgbee  &  Matlkeu-i,  for  petitioners. 

H.  G.  May  and  E.  D.  Fulton,  for  motion  to  dismiss  petition. 

Van  Sweamncen,  J.,  December  3,  1913. — Sixteen  days  after  the  .election 
for  school  directors  in  the  Borough  of  South  Connellsville,  held  on  Novem- 
ber 4,  1913,  a  contest  of  said  election  was  commenced  by  petition  under 
the  act  of  May  19,  1874,  P.  L.  208,  which  permits  such  petition  to  be  filed 
within  thirty  days  after  the  day  of  election.  The  petition  contemplates  a 
recounting  of  the  ballots  cast  at  said  election,  and  the  seating  of  others  of 
the  candidates  than  those  returned  by  the  election  officers  as  having  been 
elected. 

We  are  asked  now,  on  motion  made  at  bar,  to  dismiss  the  petition  on 
the  ground  that  the  act  of  1874,  in  so  far  as  it  relates  to  a  coot«t  of  the 
election  of  school  directors,  was  repealed  by  section  223  of  the  act  of  May 
18,  1911,  P.  L.  309,  commonly  known  as  the  school  code,  which  provides 
that  "Every  election  of  school  directors  returned  by  the  proper  election 
officers,  as  required  by  law,  shall  be  legal  unless  such  election  is  contested 
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within  ten  days  after  the  day  of  election  by  ten  qualified  voters  of  the 
district  by  written  objections  thereto,  stating  particularly  the  reason  for 
contesting  ^uch  election,  which  objections  shall  be  filed  in  the  Court  of 
Quarter  Sessions  of  the  county  in  which  such  election  was  held,  which 
court  is  hereby  authorized  and  required,  forthwith,  lo  examine  into  the  aaiil 
contested  election  and  to  confirm  or  set  aside  the  same.  If  the  election  of 
any  school  director  so  contested  shall  be  set  aside  by  the  court,  such 
vacancy  shall  be  filled,  as  in  case  of  other  vacancies,  by  the  board  of  school 
directors  organized  on  the  hrst  Monday  of  December  next  following  said 
municipal  election,  within  thirty  days  after  its  organization,  or  after  such 
election  has  been  declared  illegal  by  the  court."  In  addition  to  a  difference 
in  the  form  and  manner  of  contesting  an  election  under  the  act  of  1911, 
from  that  specified  by  the  act  of  1874,  it  is  pointed  out  by  counsel  that  the 
contest  in  this  case  was  not  commenced  within  ten  days  after  the  day  of 
election,  as  required  by  the  act  of  1911. 

We  are  of  opinion  that  the  motion  to  dismiss  the  petition  should  be 
overruled.  It  is  true,  as  argued  by  counsel,  that  the  act  of  1911  was  intended 
as  an  entire  and  complete  code  for  the  public  school  system  in  Pennsyl- 
vania, and  that  it  repealed  all  former  acts  in  conflict  therewith,  but  in  our 
opinion  a  contested  election  of  school  directors  under  the  act  of  1874  is  not 
in  conflict  with  a  contest  under  section  223  of  the  act  of  1911,  and  that  an 
election  contest  under  the  former  act  is  not  within  the  purview  of  the 
later  statute.  A  contested  election  under  the  act  of  1874  is  for  the  purpose 
of  having  the  court  decide  which  of  the  candidates  voted  for  at  the  elec- 
tion received  the  greatest  number  of  legal  votes  and  is  entitled  *o  the  cer- 
tificate of  election.  A  contest  under  the  act  of  1911  is  to  authori.^e  and  Re- 
quire the  court  to  examine  into  the  contested  election  and  to  confirm  or 
set  the  same  aside.  The  objects  of  the  two  proceedings  are  wholly  different. 
Under  the  former  act  the  court  must  determine  what  person  was  elected  to  an  offici; 
at  an  election  duly  authorized  by  law.  Under  the  latter  act  the  question 
before  the  court  is  whether  the  election,  as  an  entire  proceeding,  was  not 
illegal,  because  of  some  reason,  such  as  having  been  held  at  an  improper 
place,  or  upon  a  wrong  day,  or  under  influences  of  fraud,  or  other  matter 
which  nullifies  the  whole  election,  and  the  court  either  confirms  Or  sets 
aside  the  election  so  held,  tn  neither  case  does  the  court  consider  the 
candidates  voted  for  at  the  election.  The  contest  is  not  between  candidates 
to  determine  whkh  of  them  received  the  highest  number  of  legal  votes  cast, 
and,  consequently,  which  of  them  holds  title  to  the  ofhce,  as  in  a  contest 
under  the  act  of  1874,  bat  the  controversy  is  one  involving  the  validity  of 
the'  election  itself.  In  no  case  under  the  act  of  1911  could  the  court  invest 
title  to  the  ofhce  in  controversy  in  a  contestant.  If  the  election  be  con- 
firmed the  person  returned  by  the  election  officers  as  having  been  elected 
'irould  hold  the  office.  If  the  election  be  set  aside,  the  remaining  members 
of  the  school  board  would  fill  the  vacancy  existing.  In  neither  event  could 
the  court  determine  a  contestant's  claim  of  title  to  the  office. 

If  we  should  do  all  the  petitioners  in  this  case  ask  us  to  do,  it  would 
not  constitute  a  setting  aside  of  this  election.  It  would  be  but  a  decision 
that  certain  of  the  candidates  voted  for  received  a  larger  lumber  of  the 
legal  vote's  cast  than  did  certain  others  of  Ihem,  and,  therefore,  that  certain 
ones' were  elected  instead  of  others.  Or  if,  after  hearing,  we  should  dismiss 
the  petition  because  the  petitioners  had  not  proved  their  case,  it  would  not 
amount  to  a  confirmation  of  the  election,  as  such,  but  would  be  simply  an 
affirmance  of  the  return  of  the  election  officers  as  to  which  of  the  candidates 
had  received  the  highest  number  of  votes  cast  at  the  election.  We  agree 
with  the  decision  of  the  court  of  Schuylkill  County,  in  Norwegian  Town- 
ship Election  Contests,  39  Pa.   C  C  231,  that  section  223  of  the  act  o' 
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May  18,  ,1911,  P.  L.  309,  applies  only  where  it  ia  sought  to  ^et  asid<!  the 
electioD,  and  that  where  the  title  to  the  office  is  at  issue  as  between  candi- 
dates the  proceeding  should  be  under  the  act  of  May  19,  1874,  P.  L.  208. 

And  now,   December  3,   1913,  for  the  reasons  given  in  the  opinion  here- 
with filed,  the  motion  at  bar  to  dismiss  the  petition  is  overruled. 


In  r«  loitiatbig  Prosecutions  for  Violation  of  Medical  Practice  Acts. 

/ Medicine Right  to  practice Violalion  of 

Any  person  competent  to  make  an  oath  la  convpetent  to  become  proaecutor 
for  the  warrant  and  conviction  at  persona  alleged  to  have  violated  the  act  relatlns 
to  the  rlg-ht  to  practice  medicine  In  this  state,  although  It  would  probably  lie 
aafer  to  follow  the  purpose  of  the  act  and  have  such  Information  made  by  the 
duly  authorlied  agent  of  the  state  bureau. 

Jantiary  13,  1914. 
Dr.  John  It.  Baldy, 

2219  Delancy  St., 
Philadelphia,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  letter  of  December  30,  1913,  en- 
closing  letter  from  Dr.  John  A.  Hawkins,  of  the  Allegheny  County  Medical 
Society,  both  relative  to  the  right  of  other  persona  than  the  a.gents  of  the 
Bureau  of  Medical  Education  and  Licensure  to  initiate  pro9:cutions  of 
persons  alleged  to  have  violated  the  acts  relating  to  the  right  to  practice 
medicine  in  this  Commonwealth. 

I  understand  that  the  difficulty  arises  because  of  the  following  pro- 
vision of  the  Act  of  25  July,  1913,  P.  L.  1220: 

"It  shall  be  the  duty  of  the  bureau  to  enforce  all  the  requirements  of 
this  act.  In  case  of  violation  of  the  provisions  of  this  act,  procedure  shall 
be  through  either  the  office  of  the  Attorney  General  of  the  State  of  Penn- 
sylvania or  by  special  attorney,  or  both,  at  the  discretion  of  the  bureau." 

The  general  rule  undoubtedly  is  that  "every  person  who  is  competent 
to  take  an  oath  in  a  court  of  justice  is  competent  to  become  a  prosecutor.'' 
Orlady,  J.,  tn  Com.  vs.  Barr,  25  Sup.,  609,  1912. 

I  do  not  see  anything  in  the  act  of  1913  above  quoted  which  conflicts 
with  this  general  rule.  Nothing  at  all  is  said  in  the  act  of  1913  as  to  the 
person  who  shall  make  the  affidavit  upon  which  the  warrant  of  arrest  sb^l 
issue,  and  in  the  absence  of  some  provision  limiting  the  making  of  such 
affidavit,  I  should  have  no  hesitation  in  holding  that  any  person  competent 
to  take  an  oath  may  make  such  affidavit.  After  the  prosecution  has  been 
begun  it  may  be  that  the  direction  thereof  may  be  taken  from  tlie  district 
attorney  of  the  county  in  which  the  indictment  was  found,  and  placed  m 
the  hands  of  the  Attorney  General,  or  a  special  attorney  of  the  Bureau 
of  Medical  Education  and  Licensure,  but  as  this  question  is  not  now  before 
us,  I  do  not  mean  to  indicate  any  decision  thereon. 

Of  course,  it  would  be  more  prudent  to  have  the  prosecutions  begun 
by  an  authorized  agent  of  the  Bureau,  because  if  the  defendant  were  ac- 
quitted there  probably  would  he  no  liability  for  costs  upon  sucii  a  prose- 
cutor.    (Com.  vs.  Shafier,  S2  Sup.,  230,  1912.) 

If  the  prosecBtor  is  not  an  agent  of  the  Bureau,  he  might  .ill  be  able 
in  case  the  prosecution  miscarried,  to  avoid  the  imposition  of  costs. 
Very  truly  yoors, 

JOHN  C.  BELL, 

Attorney  General. 
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BrowDBviUe'B  ContCHted  Nominations. 

Political  party NomiHation  /•afiers Exceptions Candidaft  of  two  parlies. 

A  nomination  paper  containing  Iwelve  nominees  for  oh  many  oHloes  wbh  BleiJ 
ander  a  party  name.  Exceptions  were  flled  to  the  legality  of  the  nomlnatlcn 
papers  on  the  sround  that  one  of  the  candidates  bo  nominated  had  been  nominated 
for   the   same   odice   by   another   political   party.      Reia   that,    without   decldlnR 

Hhafhar  n^  qq^  ^  Candidate  could  appear  on  i i--.r^^ _-  ^._  ..  ...   _.    .. 

te  for  the  same  office,   the  nomln 
h«ld  Invalid  when  the  question  la  raised  as  C< 

Exceptions  to  nomination  paper  of  Citisens  party.  No.  317  December  Term, 
1913.    C.  P.  Fayette  County. 

George  Patterson,  for  exceptions. 
H.  S.  Dumbauld,  contra. 

Van  Sweabincen,  J.,  October  29,  1913.— In  addition  to  certificates  of 
notnination  of  persons  as  candidates  for  public  office  made  by  ^.'stablished 
and  well-recognized  political  parties,  it  is  provided  by  the  third  section  of 
the  act  of  June  10,  1893,  P.  L.  419,  as  amended  by  the  first  section  of  the 
act  of  July  9,  1897,  P.  L.  223,  that  nominations  of  candidates  mi/  be  made 
also  by  nomination  papers,  signed  by  qualified  electors  of  the  state  or  of 
the  electoral  district  or  division  thereof  for  which  the  nomination  is  made. 
Where  the  nomination  is  for  an  office  to  be  filled  by  the  voters  of  the  state 
at  Urge  the  number  of  qualified  electors  signing  such  nomination  paper 
shall  be  at  least  one-half  of  one  per  centum  of  the  largest  vote  for  any 
officer  elected  in  the  state  at  the  last  preceding  election  at  which  a  state 
cfliccr  wa»  voted  tor.  In  the  case  of  all  other  nominations  the  number  of 
qualified  electors  of  the  electoral  district  or  division  signing  .^uch  nomina- 
tion paper  shall  be  at  least  two  per  centum  of  the  largest  vote  for  any  officer 
elected  at  the  last  preceding  election  in  the  said  electoral  district  or  division 
for  which  said  nomination  paper  is  designed  to  be  made. 

On  September  17,  1913,  there  was  filed  in  the  office  of  the  county  com- 
miBsioneri,  by  twenty-one  qualified  electors  of  the  Borough  of  Brownsville, 
representing  the  Citizens  party  or  policy,  a  nomination  paper  of  -candidates 
for  all  offices  to  be  filled  in  that  borouRh  at  the  election  to  he  held  on  No- 
vember 4,  1913.  On  October  23,  1913,  exceptions  to  the  legality  of  the 
nomination  paper  were  filed,  and  the  matter  was  argued  before  us  this  morn- 
ing. A  speedy  determination  of  the  case  is  required  in  order  that  the  print- 
ing of  the  official  ballots  for  the  election  may  not  be  deterred.  Of  the  five 
exceptions  filed,  the  first  four  are  without  merit,  and  are  not  pressed  seri- 
ously, and  need  not  be  considered,  but  the  fifth  is  insisted  upmi  as  being 
vitml.  The  fifth  exception  is  as  follows:  "Some  of  the  candidates  named 
in  said  nomination  paper  have  previously  been  nominated  by  the  Repub- 
lican party,  and  their  nominations  for  the  same  offices  have  been  duly  certi 
fied  to  the  commissioners  of  said  county  in  such  a  way  as  to  secure  placet 
for  their  names  on  the  official  ballot."  The  contention  of  counsel  repre- 
senting the  exceptions  is  that  because  some  of  the  candidates  na:s_d  in 
the  nomination  paper  already  have  been  nominated  by  the  Republican  party 
for  the  same  offices,  thereby  securing  the  right  to  places  on  the  official 
ballot,  the  nomination  paper  is  illegal,  for  the  reason  that  candidates  can- 
not be  nominated  by  nomination  papers  whose  names  are  contained  in  a 
certificate  of  nomination  of  a   regular  political  party. 

In  support  of  t'jat  contention  counsel  cites  Commonweal'    ex  lel.  Sterr 
vs.  Martin.  21   Pa.  C.  C,  422.  where   it  was  held  hy  Judge  Stewart,  specially 
presiding  in  the  Common   Pleas  of  Dauphin   County,   in   1898,   that   the   sec 
retary   of   the    Commonwealth    would    not    he    compelled    by    maidamus 
accept  and  file  a  nomination   paper   containing,   for  the   offic'is  of  governor, 
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lieutenant  governor,  secretary  of  internal  affairs,  congressman-at-large,  and 
judgei  of  the  Superior  Court,  the  names  of  the  same  persons  who  h;td  been 

nominated  for  said  offices  by  the  state  convention  of  the  Republican  party, 
and  whose  nominations  as  the  candidates  of  the  Republican  party  had  been 
certified  to  the  secretary  of  the  Commonwealth  io  such  a  way  as  to  secure 
a  place  for  their  names  on  the  official  ballot.  That  decision  was  based  on 
the  ground  that  while  certificates  of  nominations  of  well-recognized  polit- 
ical parties  may  contain  the  names  of  candidates  of  other  political  parties, 
because  it  is  a  right  which  each  party  has  to  name  its  own  ticket  and  con- 
stitute it  as  it  pleases,  yet  political  combinations  less  than  parties  have  no 
such  right,  because  when  any  established  and  we U-re cognized  party  has 
placed  a  candidate  in  nomination  for  a  particular  office,  and  has  secured 
for  such  candidate  a  place  on  the  official  ballot,  no  public  good  can  be 
served  by  allowing  the  same  name  to  appear  in  connection  with  the  same 
office  by  virtue  of  nomination  papers,  and  because  if  candidates  nominated 
by  a  political  party  may  be  renominated  again  and  again  by  nomination 
papers,  the  result  would  be  a  ballot  both  impracticable  and  unintelligible 
to  the  ordinary  understanding.  The  question  was  ruled  exactly  to  the  con- 
trary by  Judge  Weiss,  in  the  Dauphin  County  Court,  in  1902,  in  PattisOn's 
Nomination,  27  Pa,  C.  C„  304,  where  it  was  held  that  candidates  nominated 
by  the  Democratic  party,  by  means  of  a  certificate  of  nomination,  for  the 
offices  of  governor,  lieutenant  governor,  and  secretary  of  internal  affairs, 
might  be  nominated  also  for  those  offices  by  nomination  papers  filed  by 
qualified  electors  under  different  political  appellations.  In  connection,  with 
these  two  cases,  although  containing  less  discussion  of  the  point  involved, 
attention  may  be  called  to  Omnibus  Nomination  Paper,  18  Pa.  C.  C,  234; 

'  Hendley  vs.  Reeder,  18  Pa.  C.  C,  4S6;  Emery's  Case,  S  Dauph.  Co.,  60. 

Whatever  our  own  opinion  on  that  subject  may  be,  it  is  not  necessary 
for  us  to  give  expression  to  it  at  this  time,  because  the  question  to  be 
decided  here  is  not  the  same  as  in  any  of  those  cases.  In  each  3f  the  first 
two  cases  cited  all  the  candidates  named  in  the  nomination  pap^r  were  in- 
cluded also  in  the  party  certificate  of  nomination.  In  the  pr-s^nt  case 
twelve  candidates  are  named  in  the  nomination  paper,  only  one  of  which 
names  is  contained  in  the  certificate  of  nomination.  This  does  not  appear 
clearly  upon  the  record  but  was  conceded  by  counsel  at  the  argument.  We 
are  not  asked  to  strike  from  the  nomination  paper  the  name  of  the  one 
candidate  whose  name  appears  also  in  the  certificate  of  nomination,  but  to 
strike  down  the  entire  nomination  paper,  because  one  of  the  twelve  candi- 
dates named  therein  is  a  candidate  for  the  same  office  on  the  Eepublican 
ticket.     Even   if   a   nomination   paper   containing   only   names   of   candidates 

.  nominated  by  old  and  established  political  parties  should  be  held  to  be 
invalid  on  that  ground,  a  question  on  which  we  express  no  opini'ih  no*,  it 
would  not  follow,  in  our  opinion,  that  because  one  of  the  candidates  named 

,in  a  nomination  paper  is  also  the  nominee  of  a  well-recognized  political 
party  for  the  same  office,  the  entire  nomination  paper  would  be  void.  We 
have  not  been  convinced  by  the  arguments  of  coimsel  that  any  of  the  Ex- 
ceptions in  this  case  should  be  sustained. 

'  And  now,  October  29,  1913,  the  exceptions  filed  to  this  nomlna'ion  paper 
are  overruled  and  dismissed. 
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Grand  jury  invesligation District  Altorney'i  bill Evidence  to  justify  relum- 
ing true  bill. 

Ths  direction  of  an  InvestlBBtton  by  a  arOiiid  Jury,  or  tha  preferrlns  of  In- 
dictments directly  by  tHe  dlatrlct  BttoAey  should  only  be  doD«  In  unusual  cases 
affsctlBK  the  Koneral  public  Interest. 

Probable  cause  as  a  basis  for  flndlna  a  true  bill  by  the  grand  Jury  Is  a  rea- 
sonable KTvund  of  suspicion  sufriclent  to  warrant  an  ordinarily  prudent  man  In 
beUevlne  tbe  accused  Bullty. 

Browm,  J.,  March  2,  1914.— Gentlemen  of  the  Grand  Jury;  Aj  said  by 
the  late  Chief  Justice  Agnew: 

"A  vruid  Jury     •    •     •     can  aot  only  upon  and  preaent  oKsnses  of 

public  notoriety     ■     ■    ■  '  auob  a<  are  within  tbeir  own  knowledge;  such 

as  are  riven  tbem    •    •    *    by  tbe  court,  and  such  as  are  Bent     •     •     • 

to  them  by  tbs  DUtrlct  Attornar;  and  in  no  other  cases  can  they  indict 

wltbout   a   previous   prosecution   before   a   maglBtrate    according   to   tbe 

terms  of  the  Bill  of  KlKhta." 

The  power  of  the  court  of  its  own  motion  to  direct  an  investigatioo  by 

a  grand  jury  will  only  be  exercised  touching  matters  largely  affecting  the 

right!  of  the  people  of  the  state — such  as  great  riots  and  flagrant  vices. 

The  power  will  not  be  applied  in  cases  of  ordinary  crimes. 

The  power  of  a  District  Attorney  in  preferring  an  indictment  before 
a  grand  jury,  without  a  previous  information  before  a  magistrate  and  a 
holding  over  of  the  accused  for  court,  should  be  exercised  cauLigusly — 
generally  under  the  direction  of  tbe  court,  and  never  unless  convinced 
that  the  general  public  good  demands  it.  The  exercise  of  this  power  ,is 
justified  only  by  some  pressing  and  adequate  necessity.  Emergencies  calling 
for  swift  action  may  arise.    As  said  by  our  Supreme  Court: 

"Cases   can   be   conceived   wbere   tbe   ends   of   Justice   would   be   de^ 

tested  by   the  delay  and  publicity  of  a  motion  In  oven  court  for  leave 

to  send  up  on  Indictment;   and  in  such  cases  It  would  be  tbe  duty  of 

the  proaecutInK  otilcer  to  act  promptly  and  upon  his  own  responsibility." 

With  these  rare  exceptions  (and  a  few  others  to  be  pointed  out  to  you 

by  the  District  Attorney,  as  they  arise)    the  business  coming  before  you 

arises  upon  bills   of  indictment  based  upon   informations   against   the   accused 

before  magistrates  and  returned  by  them  to  court  for  your  action. 

Af  each  case  is  presented  you  hear  the  testimony  of  but  one  side — 
that  of  the  prosecution;  and  from  this  testimony  you  determine  whether 
there  ia  probable  cause  for  calling  upon  the  accused  to  answer  the  charge 
against  him.  The  reason  for  hearing  only  the  testimony  of  the  prosecu- 
tion is  well  expressed  in  an  address  by  Chief  Justice  McKean  to  a  grand 
jury  more  than  a  century  ago.  The  history  of  the  case  with  the  address 
i*  as  follows:  * 

"After  some  conversation  with  the  Grand  Inquest,  the  Attorney  Qen- 
•ral  Informed  tbe  court  that  a  list  of  eleven  persons  had  been  presented 
to  him  by  tbe  foreman.  With  a  request  that  they  might  be  quallfled  and 
sent  to  the  Jury,  as  witnesses  upon  a  bill  then  depending  before  tbtm. 
Bs  stated  tbat  the  list  bad  been  made  out  by  the  defendant's  ball;  tbat 
the  iperaons  named  were  Intended  to  furnish  testimony  In  favor  of  the 
party  cbarxed.  upon  facts  with  which  the  Inquest,  of  their  own  knowl- 
edge, were  unacquainted;  and  he  concluded  with  requesting  that  the 
opinion  of  tbe  court  mlKht  be  Klven  upon  this  application.  The  Chief 
Justice,  accordingly,  addressed  tbe  srand  Jury  to  the  following  effect: 

"  "Were  tbe  proposed  examination  of  wltnesseB,  on  the  part  of  tbe 
detsndaqt,  to  be  allowed,  the  long-established  rules  of  law  and  Justice 
would  be  at  an  end.  It  Is  a  matter  well  imown,  and  well  understood, 
that  by  the  laws  of  our  country,  every  question  which  aflects  *  man'« 
life,  reputation  or  property,  must  be  tried  by  twelve  of  bis  peers;  and 
that  their  unanimous  verdict  Is,  alone,  competent  to  determine  th*  fact 
in  laauo.  If.  then,  you  undertake  to  Inquire,  not  only  upon  what  founds^ 
tlon  the  charge  Is  made,  but,  likewise,  upon  what  foundation  It  la  denied, 
you   will.   In   effect,   usurp   the   Jurisdiction    of   the   petit   Jury,  you   will 
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■uparBSde  the  legal  authority  of  the  court.  In  Judflnf  ot  the  competanov 
and  admlsalbllUy  of  wltncases,  and  havlac  thiu  undertaken  to  try  ttie 
queatlon.  that  queatlon  may  be  determined  by  a  bare  m^orltv,  er  by  a 
much  (Taatcr  number  of  your  body,  tlian  the  twelve  peera  preacrlbed  by 
the  law  of  the  land.  This  point  haa,  I  believe,  excited  some  doubts  upon 
Conner  occaalona;  but  thoae  doubta  have  never  arisen  In  the  mind  of 
any  lawyer,  and  ttier  may  easily  be  removed  by  a  proper  conBldnratlon 
of  the  aubjecL  For  the  bllla  or  presentmenta,  found  by  a  grand  Jury. 
amount  to  notfalnB  more  than  an  official  acoueation.  In  order  to  put  the 
party  accused  upon  hla  trial;  until  the  bill  1«  retumeit,  there  la,  there- 
fore, no  charge  from  which  he  can  be  required  to  exculpate  hlmaalf; 
and  we  know  that  many  persona.  a«alnsl  whom  bill  a  were  relumed, 
have  been  afterwards  acquitted  by  a  verdict  of  their  country.  Here, 
tttian,  la  the  Juat  line  of  discrimination:  It  la  the  duty  of  the  grand  Jury 
to  Inquire  into  the  nature  and  probable  groundH  of  the  charge:  but  It 
la  the  exclusive  province  of  the  petit  Jury,  to  hear  and  determine,  with 
the  aaslstance,  and  under  the  direction  of  the  court,  upon  points  of  law. 
whether  the  defendant  Is,  or  is  not,  guilty,  on  the  whole  evidence,  for, 
aa  well  as  agalnat  him.  Zou  will,  therefore,  readily  perceive  that  If 
you  examine  the  witnesses  on  both  sides,  you  do  not  conflne  your  con- 
sideration to  the  probable  grounds  of  charge,  but  engage  (completely  In 
the  trial  of  the  cause;  and  your  return  muat,  consequently,  be  tantai- 
mount  to  a  verdict  of  acquittal  or  condemnation.  But  this  would  Involve 
us  In  another  dlttlculty;  tor  by  the  law.  It  Is  declared,  that  no  man 
shall  be  twice  put  In  Jeopardy  for  the  same  offense;  and.  yet.  It  Is  cer- 
tain, that  the  Inquiry  now  proposed  by  the  grand  Jury,  would  nscassarfly 
Introduce  the  oppression  of  a  double  trial.  Nor  Is  It  merely  upon 
maxima  of  law,  but,  I  think,  likewise,  upon  principles  of  humanity,  that 
this  Innovation  attould  be  opposed.  Considering  the  bill  as  an  accusa- 
tion grounded  entirely  upon  the  teatlmony  In  support  of  the  prosecu- 
tion, the  petit  Jury  receive  no  bias  from  the  sanction  which  the  endorae- 
ment  of  the  grand  Jury  baa  conferred  upon  It.  But  on  the  other  hand, 
would  it  not.  In  some  degree,  prejudice  the  moat  upright  mind  agalnat 
the  defendant,  ttiat  on  a  full  hearing  of  his  defenae,  another  tribunal 
had  pronounced  It  InsufFlclentT—whtch  would  then  be  the  natural  In- 
ference from  every  true  bill.  Upon  the  whole,  the  court  la  of  opinion, 
that  It  would  be  Improper  and  Illegal  to  examine  the  witnesses,  on 
behalf  of  the  defendant,  while  the  charge  against  him  lies  before  the 
grand  Jury.' 

"One  oC  the  Grand  Inquest  then  obnerved  to  the  court  that  'there 
was  a  clause  in  the  quallflcatlon  of  the  Jurors,  upon  which  he.  and  some 
of  bis  brethren,  wished  to  bear  ttte  Interpretation  of  the  Judges,  to  wit.  ~ 
what  Is  the  legal  acceptation  of  the  words  "diligently  Inquire?"'  To 
this,  the  Chief  Justice  replied,  that  'the  expression  meant,  diligently  to 
Inquire  Into  the  circumstances  of  the  charge,  the  credibility  of  the 
wltnessEB  who  support  It,  and  from  the  whole,  to  Judge  whether  the 
person  accused  ought  to  be  put  upon  his  trial.  For,  though  It  would 
be  improper  to  determine  the  merits  of  ths  cause.  It  Is  Incumbent  upon' 
the  grand  Jury  to  satisfy  their  minds,  by  diligent  Inquiry,  that  there 
la  a  probable  ground  for  the  accuaallon,  before  they  give  It  their  author- 
ity, and  call  upon  the  defendant  to  make  a  public  defense.' " 

Probable  cause,  as  a  basis  for  finding  a  true  bill,  is  a  reasonable  ground 
of  snspicion  sufficient  to  warrant  an  ordinarily  prudent  man  in  belicTing 
the  accused  guilty  of  the  charge.  A  reasonable  ground  of  suspi':ion  is 
based,  not  upon  a  guess,  but  upon  the  facts  from  which  guilt  may  reason- 
ably be  inferred.  For  example:  An  employee  in  a  department  store  is 
Ktrested,  charged  with  the  larceny  of  a  watch.  Me  protests  his  innocence. 
There  is  not  a  spark  of  evidence  against  him.  In  the  absence  of  reasonable 
ground  of  suspicion,  such  as  sudden  flight  after  the  theft,  or  finding  the 
watch  in  his  possession,  or  the  pawning  of  it  by  him,  or  other  evidence  of 
guilt,  the  taw  presumes  him  innocent  of  the  charge.  He  may  have  stoleti 
the  watch,  but  there  is  no  proof  to  raise  even  a  suspicion  against  him;  and 
it  may  have  been  stolen  by  one  of  the  owners  of  the  department  store,  or 
by  another  employee,  or  by  a  purchaser  or  visitor — a  burglar  or  a  sneak 
thief. 

Without  proof,  there  is  no  presumption  of  guilt — for  the  law  presumes 
everyone  innocent  of  crime.     It  presumes  everyone  possesses  good  char- 
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acter — a  treasure  beyond  price,  that  cannot  be  measured  by  material  values, 
nor  bougbt  nor  balanced  by  the  worth  of  the  whole  world.  In  a  court  of 
justice — pure  and  impartial — these  presumptions  are  precious  riglits  that 
cannot  be  stricken  down  nor  taken  away  except  by  clear  and  convincing 
proof.  • 

In  each  case  coming  before  you,  the  witnesses  must  state  (acts  point- 
ing with  reasonable  certainty  to  the  guilt  of  the  defendant.  If  the  proof 
meaanres  to  this  standard,  you  will  find  a  true  bill;  if  it  falls  short  of  this 
measure,  you  will  ignore  the  bill. 

As  credibility  is  the  touchstone  of  testimony  in  the  measure  of  its 
weight,  your  finding  must  be  measured  by  the  motive,  bias  and  interest 
of  the  witnesses;  by  their  appearance  and  manner  on  the  stand;  by  the 
consistency  and  inconsistency,  variation  and  contradiction,  in  the  stcries 
told  by  them;  and  by  other  surrounding  circumstances  giving  it  an  impress, 
weak  or  strong,  true  or  false.  Some  testimony  may  be  as  good  as  gold, 
and  some,  as  worthless  as  a  counterfeit.  Testimony  may  bear  ihe  stamp 
of  truth  or  the  badge  of  fraud  and  perjury.  And  just  because  of  the  vary- 
ing values  in  testimony,  you  must  sift  the  true  from  the  false,  and  from 
the  whole  mass  determine  the  result — and  render  a  finding  accofJingly, 
either  (1)  a  true  hill,  upon  the  ground  that  probable  cause  has  been  shown 
for  holding  the  accused  for  trial,  or  (2}  an  ignoramus,  upon  the  ground 
that  the  testimony  is  insufficient  to  require  him  to  go  to  trial. 

Yotir  finding  must  be  concurred  in  by  at  least  twelve  of  your  number. 
In  other  words,  unless  at  least  twelve  of  the  grand  jury  agree  lO  a  trtie 
bill,  it  will  be  returned  ignored  or  ignoramus,  as  it  is  usually  expressed  upon 
an  ignored  indictment.  The  reason  of  this  is  that  twelve  agreeing  may  con- 
stitute a  majority  of  the  sworn  members  of  your  body.  This  reason,  as 
Sir  William  Blackstone  expressed  it,  is  based  in  the  maxim  that  no  man 
can  be  convicted  unless  by  the  unanimous  voice  of  twenty-four  of  his 
equals;  that  is,  by  twelve  at  least  of  the  grand  jury  in  the  first  place  assent- 
ing to  the  accusation;  and  afterwards  by  the  whole  petit  jury.  -ii  twelve 
more,  finding  him  gitilty. 

The  grand  jury,  upon  the  testimony  of  the  prosecution  alone,  decides 
whether  there  is  reasonable  ground  for  putting  the  prisoner  upon  trial; 
the  petit  jury,  upon  the  testimony  of  both  sides,  whether  the  prisoner  is 
gmlty.  The  grand  jury  is  the  accusing  jury,  as  distinguished  from  the  petit 
or  trying  jury. 

The  power  of  the  grand  jury  over  costs  in  cases  of  ignored  bills  is 
fixed  by  two  acts  of  assembly.  Section  62  of  the  Act  of  March  31,  1860,  P.  L. 
445  reads ; 

"Id  all  prosecutions,  cases  of  felony  excepted.  If  the  bill  of  indict- 
ment Bhall  be  returned  'IgnoramuB.'  the  grand  Jury  returning  the  aam« 
Bhall  decide  and  certlf]r  on  such  bfll  whether  the  county  or  the  prose- 
cutor shall  pay  the  casta  of>  prosecution." 

Section  1  of  the  Act  of  May  25,  1897,  P.  L.  89,  reads: 

"In  all  prosecutlonB  tor  larceny,  when  (he  value  of  the  goods  or 
chattels  alleged  to  have  been  Btolen  shall  be  less  than  ten  'lollars.  If 
the  bill  of  Indictment  shall  he  returned  'ItrnoramuB,'  the  grand  jury  re- 
turlng  the  same  shall  decide  and  certify  on  such  hill  whethtr  the 
county  or  the  prosecutor  shall  pay  the  costa  of  prosecution," 

It  is  unnecessary  to  define  for  your  benefit  the  distinction  between  the 
two  classes  of  crimes — one  class  termed  felonies,  the  other  misdemeanors. 
Felonies  include  abortion,  arson,  burglary,  counterfeiting,  homicide,  larceny, 
robbery,  and  sodomy  and  buggery.  Misdemeanors  include  adultery,  assaults, 
.bigamy,  blasphemy,  bribery,  conspiracy,  cruelty  to  animals,  disorderly  con- 
duct, embezzlement,  extortion,  false  pretenses,  forgery,  fornication  and 
bastardy,  gambling,  libel,  malicious  mischief,  mayfiem,   nuisances,  obscene 
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Charge  to  the  Orand  Jury, 

literature,  pictures  and  statnes,  opinm  joints,  perjury,  riot,   seduction   »nd 
surety  of  the  peace. 

My  experience  has  led  me  to  the  conclusion  that  many  triAing-  cases 
should  never  reafh  the  courts,  because  in  most  of  them  verdicts  of  not 
e^uilty  will  be  rendered  and  the  costs,  placed  wholly  upon  the  prosecator 
or  upon  the  defendant,  or  apportioned  between  them — the  costs  in  a  case 
frequently  running  $30  to  $40--a  large  sum  tor  poor  persons  to  pay,  and  a 
real  burden  on  them  to  have  to  pay  it.  Parties  have  the  legal  right  to  air 
even  trifling  disputes  in  the  courts;  but  often  they  would  be  better  off  by 
dropping  their  little  differences  and  following  the  Golden  Rule.  The  result 
would  be  a  betterment  of  peace  and  good  will,  and  a.  saving  of  lime  and 
money  to  themselves  and  the  public. 

The  attempt  of  anyone  to  influence  you  in  matters  arising  before  the 
grand  jury  is  a  grave  offense  against  public  justice,  subjecting  the  offender 
on  conviction  to  fine  and  imprisonment.  A  grand  juror  corruptly  betraying  his 
duty  is  subject  to  like  penalties, 

_  In  the  performance  of  official  duty,  you  are  bound  to  secrecy  for  ibe 
protection  of  the  action  of  the  prosecuting  authorities  trotn  premature  dis- 
closure, and  for  the  protection  of  parties  from  the  public  disclosure  of 
charges  which  may  have  been  ignored  by  your  finding. 

In  conclusion,  gentlemen.  I  am  sure  you  will  perform  your  official 
duties  promptly,  faithfully  and  well.  Your  hours  are  the  court  hours,  from 
9:30  to  12.  and  from  1 :30  to  4. 


Downs  TB.  Fitsnttoiu  «t  aL 

CiHes  of  the  second  class  and  party  tvalls Act  of  June  7,  1895 Repiir  of 

Proceedings. 

The  provisions  of  the  Act  of  June  7tli,  18SS,  relatlni;  to  the  conEtruotlon  of 
party  walls  In  cltl&a  of  the  second  class  requiring-  th^t  an  owner  dealrlng  to  erect 
a  partf  wall  shall  set  forth  In  his  application  to  Che  tiullding  Inspector  a  dessrlp. 
Hon  or  the  location  of  the  lot  and  the  lot  adjolnlns  &nd  shall  file  plane  and  sp^cl- 
flcatlons  of  the  propoaed  walls  and  the  mntertalH  to  be  used  In  It  and  shall  have 
the  dividing  line  of  the  lots  surveyed,  apply  to  the  construction  of  a  new  party 
waU  and  not  Co  the  repair  of  an  old  one  and  proceedings  to  repSiir  an  old  wall  arc 
not  Irregular  If  these  conditions  have  not  been  obeerved. 

The  fact  that  a  party  wall  Is  so  old  that  It  may  be  considered  an  eaeament 
In  favor  of  the  adjoining-  owners,  does  not  prevent  Its  repair  In  the  manner  pro- 
vided by  the  act. 

In  Equity.    No  —  January  Term,  1914.    C.  P.  Allegheny  County. 

Geo.  E.  Reynolds  and  Louts  Caplan,  for  plaintiff, 
Fred  W.  MUler  and  I.  C.  Slack,  for  defendant 

CoHEM,  J..  December  6,  1913. — This  bill  prays  for  a  preliminary  iniunc-  - 
tion  to  be  ultimately  made  permanent,  enjoining  the  defendant  owner.s  of 
the  property  adjoining  plaintiff's  property,  as  well  as  the  Superintendent 
of  the  Bureau  of  Building  Inspection  of  the  City  of  Pittsburgh,  from  pro- 
ceeding with  the  construction  of  a  party  wall  between  the  properties  of 
complainants  and  respondents  situated  on  Wood  Street  in  the  Third  Ward 
of  the  City  of  Pittsburgh,  Allegheny  County,  Pennsylvania. 

It  alleges  that  respondents  caused  notice  to  be  served  on  the  Super- 
intendent of  the  Bureau  of  Building  Inspection  in  and  for  said  City  of 
Pittsburgh,  to  proceed"  under  the  act  of  assembly  approved  June  7,  I89S, 
P.  L.  193,  wherein  the  defendants  slated  their  desire  to  erect  a  party  wall 
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between  said  properties.  An  examination  of  said  notice,  however,  a  copjr 
of  which  is  attached  to  the  bill,  shows  the  language  to  be:  "it  is  my  purpose 
to  take  down  the  building  or  buildings  now  on  my  property  and  erect  a 
new  'building  or  buildings,  to  be  usecl  for  a  mercantile  building,  and  to 
that  end  take  down  part  or  the  whole  of  said  party  wall  and  erect  a  new 
one,  suitable  for  the  proposed  mercantile  purposes.  I  therefore  call  upon 
you,  pursuant  to  the  provisions  of  an  Act  of  Assembly  approved  June  7th, 
1895,  entitled  'An  Act  to  regulate  Party  Walls  in  cities  of  the  second  class,' 
\o  decide  what,  if  any,  alterations  or  repairs  shall  be  made  in  said  wall,  and 
whether  it  is  necessary  that  the  whole  or  any  part,  and  if  so,  what  pait  of 
said  party  wall  shall  be  torn  down  and  a  new  one  erected,  for  the  purpose 
of  my  new  building  or  building^;  and  to  decide,  also,  in  what  proportion 
the  cost  of  repairing,  or  of  taking  down  part  or  the  whole  of  the  old  wall, 
and  the  erection  of  part  or  the  whole  of  the  new  wall,  shall  be  borne  by 
me  and  the  said  J.  H.  Downs,  we  being  the  respective  owners  of  said  ad- 
joining lots."  This  clearly  indicates  the  purpose  of  erecting  a  substitute 
party  wall  for  the  old  one,  and  not  to  erect  a  new  party  wall  where  none 
before  existed,  thus  bringing  the  same  within  the  provisions  of  said  act 
pertaining  to  the  tearing  down  of  the  whole  or  part  of  an  original  party 
wall.  The  proceeding  of  the  Superintendent  of  the  Bureau  of  Building  In- 
spection was  therefore  in  accord  with  the  language  of  said  act  as  to  thi 
erection  of  an  entirely  new  party  wall  or  part  thereof  in  place  of  one  there- 
tofore existing. 

The  division  wall,  as  it  is  designated  in  the  bill,  between  the  properties 
ioTolvcd  has  existed  as  alleged  in  the  bill  "time  whereof  the  memory  of 
man  mnneth  not  to  the  contrary."  It  therefore  partakes  of  the  rharactef 
'and  is  in  fact,  by  reason  of  its  long  existence,  a  party  wall,  and.  being  such, 
ia  subject  to  the  provisions  of  the  cited  act  regarding  party  walls. 

The  chief  reason  assigned  to  sustain  the  prayer  of  the  bill  is  that  re- 
spondents, in  their  application  to  the  Superintendent  of  the  Bureau  of 
Building  Inspection,  have  failed  to  set  forth  a  description  of  the  location 
of  their  lot  and  the  lot  adjoining,  nor  have  they  filed  plans  and  specifica- 
tions of  the  said  proposed  wall  and  the  materials  of  which  same  is  to  be 
built,  nor  has  the  said  Superintendent  had  the  line  dividing  said  lots  sur- 
veyed by  the  Bureau  of  Engineering  and  Surveys  of  the  City  of  Pittsburgh, 
nor  has  the  said  Building  Inspector  or  any  one  for  him  made  an  examina- 
tion of  the  wall  described  in  the  bill.  This  last  objection,  however,  was 
disproved  by  the  testimony  of  the  Building  Inspector  when  called  by  the 
plaintiff  himself.  The  other  objections  above  cited,  indeed,  including  the 
examination,  are  all.  under  the  provisions  of. said  act,  incident  to  the  build- 
ing of  a  party  wall  where  none  existed  before,  and  not  lo  the  repair  or  re- 
building of  an  existing  party  wall. 

By  the  terms  of  said  act  the  decision  of  the  Superintendent  of  the 
Bureau  of  Building  Inspection  is  final  and  upon  all  parties  conclusive. 

We  are  of  opinion  that  the  "easement"  alleged  to  exist  "in  I'avor  of 
the  parties  to  this  bill"  whilst  perhaps  a  vested  right  as  claimed,  cannot 
prevent  the  operation  of  the  act  of  assembly  of  June  7,  1895,  P.  L-  193.  To 
enforce  such  a  principle  by  injunction  would  operate  to  nullify  and  destroy 
the  very  purpose  of  the  act  and  to  hinder  and  delay  the  growth  and  progress 
of  cities,  which  it  was  designed  by  the  act  to  encourage. 

We  are,  therefore,  of  opinion  that  the  preliminary  injunction  prayed  for 
should  te  and  is  hereby  refused. 
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Commonwealth  of  Pennsjlvaiua  vs.  Grossman  et  aL 

Privale  bank License Bond  to  the  Commonwealth Act   of  June  15(A, 

1911 Constitutionality  of. 

The  provision  of  the  Act  of  Juns  16th,  1911,  regulating'  prtvate  banhlns,  which 
requires  a  bond  to  the  state  from  a  bank  desiring  to  receive  a  license  to  engrage  In 
the  banking'  business,  te  not  special  and  therefore  uncOhHtltutlonal  because  It  ex- 
empts from  Its  provisions  the  slvlng  of  a  bond  by  private  banks  which  have  been 
engased  contlnuouely  in  the  same  business  In  the  same  locality  for  seven  years 
prior   to  the  passage  of  the  Sict. 

Sur  rule  to  strike  off  judgmenL  D.  S.  B.  No.  788  October  Term,  1913. 
C  P.  Allegheny  County 

C.  B.  Prichard,  for  plaintiff. 

R.  C.  Davit  and  Charles  H.  Saehs,  iot  defendant 

Shaeeb,  J.,  December  11,  1913.— The  judgment  herein  was  entered  on  a  bond 
given  by  the  two  defendants  for  one  Lewis  Amshel,  doing  business  as  the  Victor 
Banking  Company,  to  the  Commcnwealth  of  Pennsylvania  in  the  sum  of  $15,000, 
which  recites  that  the  defendants  have  applied  to  a  board  consisting  of  the  State 
Treasurer,  Secretary  of  the  Commonwealth,  and  the  Commissioner  of  Banking, 
(or  a  license  for  the  Victor  Banking  Company,  and  conditioned  that  such  Bank 
shall  repay  its  depositors,  faithfully  transmit  moneys  entrusted  to  it,  and,  in  the 
event  of  its  insolvency,  pay  the  full  amount  of  the  bond  or  as  much  as  may  be 
necessary,  to  the  Commonwealth  for  the  benefit  of  persons  depositing  moneys 
with  the  Banking  Company,  the-bond  having  been  given  under  the  provisions  of 
the'  Act  of  June  15,  1911,  regulating  private  banking. 

The  petition  to  a  strike  off  the  judgment  alleges  that  the  Art  mentioned  is, 
nnconstitutiona!  as  special  legislation,  because  there  are  exempted  from  the  pro- 
visions thereof  the  requirement  of  obtaining  a  license  by  state  banks,  national 
banks,  hotelkeepers,  express  companies,  bankers  who  file  in  bonds  of  $10u,000, 
brokers,  and  especially  persons  and  firms  engaged  in  private  banking  who  have 
been  continuously  in  the  same  business  in  the  same  locality  for  seven  years  prior 
to  the  passage  of  the  Act.  To  this  petition  the  Commonwealth  has  demurred. 
It  IB  claimed  by  the  petitioners  that  the  Act  is  rendered  unconstitutional  by  reason 
of  the  exemptions  above  stated,  which  it  is  claimed  make  the  Act  special  and 
not  general  legislation,  and  stress  is  laid  especially  upon  the  exemption  of  persons 
who  have  been  in  business  for  seven  years, 

^e  object  of  the  Act  is  to  guard  the  public  against  imposition  by  private 
bankers,  by  requiring  those  who  either  do  not  carry  on  a  considerable  business 
or  who  have  not  shown  their  stability  by  continuing  in  business  for  a  reasonable 
time,  to  give  security  for  their  "deposits.  It  cannot  be  doubted  that  the  legisla- 
ture has  power  to  require  such  security,  and  it  is  equally  undoubted  that  they 
may  draw  the  line  between  one  class  and  another  where  they  please,  provided 
the  method  of  classification  is  one  which  has  a  real  and  bona  fide  relation  to  the 
object  of  the  Act.  We  are  of  opinion  that  there  is  nothing  in  any  of  the  excep- 
tions to  the  operation  of  the  Act  which  is  not  within  this  rule,  and  that  therefore 
the  Act  is  constitutional. 

Whether  it  is  so  or  not,  however,  we  think  makes  very  little  difference.  The 
defendants  applied  for  a  license  for  Lewis  Amshel  and  gave  the  bond  in  question, 
and  thereby  induced  the  public  to  trust  Amshel  as  a  banker,  in  a  manner  and  to 
an  extent  which  they  might  not  otherwise  have  done.  Having  received  the  benefit 
of  the  Act  they  are  now  estopped  from  setting  up  that  they  need  not  have  giveii 
the  bond.    They  did  give  it  and  it  was  acted  upon. 

The  rule  is  therefore  disdiarged. 
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Liquor  lictnsts Local  option Judicial  diterttion. 

It  la  a  question  for  tbe  Iieglalature  to  determine  whether  Intozlcatlng-  liquors 
•ball  be  manufactured  or  eold  throustiout  the  state. 

It  la  »  question  for  the  Legislature  to  decide  In  s  vroper  way,  whether  the 
people  of  any  political  or  municipal  sub-dlvlslon  of  the  state  shall  have  the  right 
to  vote  upon  local  option. 

It  Is  the  duty  of  the  court  to  hear  and  determine  the  case  of  each  atrpllcant 
for  a  liquor  Itcenae.  either  at  wliolesale  or  retail,  for  a  mrticulor  place  In  any 
speclDed  locality;  and  the  K^antlnK  or  refuslns  the  same  Is  a  matter  of  Judicial 
dlBcretlon  according  to  the  law  and  the  evidence  In  each  particular  case.  Tbe 
personal  Inclination  or  bias  of  the  Judges  holding  the  court  cannot  enter  Into  the 
case,  but  they  must  follow  the  mandate  of  the  law. 

In  re  Granting  of  Retail  Liquor  Licenses.  No.  1  March  Sessions.  Q.  S. 
Allegheny  County, 

Davis,  J„  Uarch  6,  1914. — We  enter  of  record  in  this  case  the  law  and 
procedure  which  we  ar«  requireil  to  follow  in  the  hearing  oE  applications  for 
licenses  to  sell  liquors,  either  at  wholesale  or  retail. 

We  also  consider  this  course  advisable  in  order  that  all  persons  who  may 
be  interested  in  the  granting  or  refusal  of  such  licenses  may  know  in  advance 
of  the  hearing  of  all  cases  the  ground  or  right  upon  which  they  will  be  en- 
titled to  be  heard — and  the  duty  which  requires  the  Court  to  determine  each 
case  according  to  law. 

The  question  whether  licenses  for  the  manufacture  and  sale  of  intoxicat- 
ing liquors  shall  be  granted  or  refused  in  the  entire  State  of  Pennsylvania  is 
a  matter  for  the  Legislature  to  decide  in  the  manner  provided  by  law. 

The  question  whether  any  political  or  municipal  division  of  the  State — 
such  as  Allegheny  County  or  the  City  of  Pittsburgh— shall  have  Local  Option 
through  a  vote  of  the  people  of  any  subdivision  of  the  State  is  also  a  matter 
for  the  Legislature  of  the  State  to  decide  in  the  proper  way. 

Tbe  question  whether  a  license  to  sell  liquors  at  wholesale  or  retail  shall 
be  granted  or  refused  to  any  person  or  persons  in  any  particular  place,  in 
any  specified  locality,  is  a  matter  for  the  Court  of  the  proper  county  to  decide 
after  hearing  of  the  evidence  offered  in  the  case  of  each  applicant  for  license. 

The  duty  of  the  Court  is  to  hear  and  determine  the  case  of  each  applicant 
according  to  the  laws  regulating  the  granting  of  such  licenses.  The  Act  of 
1887  (P.  L.  108)  under  which  the  Court  is  now  hearing  all  pending  liquor 
license  cases  is  entitled  an  act  "to  restrain  and  regulate  the  sale  of  vinous 
and  spirituous,  malt  or  brewed  liquors,  or  any  admixture  thereof." 

The  Legislature  in  its  wisdom  has  placed  the  granting  of  such  licenses 
in  the  Quarter  Sessions  Court  of  each  county. 

We  cannot  take  issue  with  the  wisdom  of  the  Legislature,  but  must  fol- 
low the  mandate  of  the  law  in  passing  upon  each  case  before  us.  It  is  not 
necessary  to  decide  whether  a  person  has  an  inherent  or  moral  right  to  sell 
intoxicating  liquors.  The  Act  of  1887  gives  him  a  legal  right  to  do  so  on 
obtaining  a  license  from  the  Court  of  Quarter  Sessions  for  that  purpose. 

Section  7  of  the  Act  of  1887  provides  as  follows:  '■The  said  Court  of 
Quarter  Sessions  shall  hear  petitions  from  residents  of  the  ward,  borough  or 
township  in  addition  to  that  of  the  applicant,  in  favor  of  and  remonstrance 
against  the  application  for  such  license,  and  in  all  cases  shall  refuse  the  same 
whenever,  in  the  opinion  of  the  said  Court,  having  due  regard  to  the  number 
and  character  of  the  petitioners  for  and  against  such  application,  such  license 
is  not  necessary  for  the  accommodation  of  the  public  and  the  entertainment 
of  strangers  or  travelers,  or  where  the  applicant  or  applicants  is  or  are  not 
fit  persons  to  whom  such  license  shall  be  granted;  and,  upon  sufficient  cause 
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being  shown  or  proof  being  made  to  the  said  court  that  the  party  holding  a 
license  has  violated  any  law  of  this  Commonwealth  relating  to  the  sale  of 
liquors,  the  Court  of  Quarter  Sessions  shall,  upon  notice  being  given  to  the 
person  so  licensed,  revoke  the  said  license." 

The  reading  of  this  section  clearly  indicates  that  the  Court  must  take 
up  the  case  of  each  applicant  and  decide  upon  the  petitions  and  evidence  for 
or  against  the  place  and  the  applicant  whether  a  license  shall  be  granted  or 
refused.  This  section  also  clearly  indicates  that  the  Court  "shall  hear  peti- 
tions from  residents  of  the  ward,  borough  or  township,  in  addition  to  that 
of  the  applicant,  in  favor  of  and  remonstrance  against  the  application  for 
such  license"  and  shall  grant  or  refuse  the  license  upon  the  evidence  pro- 
duced, including  as  evidence  the  remonstrances  of  residents  of  the  "ward, 
borough  or  township"  in  which  the  place  applied  for  is  located. 

The  personal  inclination  or  bias  of  the  judges  holding  the  Court  cannot 
enter  into  the  question  of  granting  or  refusing  a  license.  The  granting  or 
refusing  of  a  license  is  a  matter  of  judicial  discretion,  based  upon  a  proper 
hearing  and  a  fair  consideration  of  each  case.  The  law  and  the  evidence  are 
the  controlling  factors  in  all  judicial  decisions.  The  duty  of  the  Court  under 
the  Act  of  1887  is  clearly  defined  by  the  Supreme  Court  of  the  State  in  ad- 
judicated cases,  as  follows: 

"If  a  judge  should  refuse  a  license  because  in  his  opinion  the  law  author- 
izing the  license  is  a  bad  law,  or  if  he  should  grant  all  licenses  because  he 
believes  the  law  wrong,  as  tending  to  confer  a  privilege  on  a  special  few,  in 
either  case  there  would  be  no  exercise  of  judicial  discretion,  and  in  eithe* 
case  it  would  not  be  the  exercise  of  judicial  discretion,  but  the  exercise  of 
arbitrary  power."  In  re  Gross's  License,  161  Pa..  344;  In  re  Radenbusch's 
License,  120  Pa.,  328. 

"The  discretion  which  the  Court  of  Quarter  Sessions  has  in  passing 
upon  applications  for  license  is  judicial  in  its  nature,  and  should  be  exer- 
cised with  due  regard  to  the  petitions  and  evidence  in  the  case.  An  arbitrary 
refusal  to  so  exercise  it  would  frustrate  the  legislative  purpose  and  disregard 
the  plain  duty  laid  upon  the  Court  by  the  law  makers."  In  re  Kelminski's 
License,  164  Pa.,  231. 

The  Court  also,  in  the  exercise  of  a  legal  discretion,  must  assume  that 
where  a  place  or  person  has  been  continuously  licensed  by  prior  courts,  that 
an  inference  of  fact  arises  from  such  continuity  of  grant  that  the  plaj:e  is 
necessary  for  the  accommodation  of  the  public  and  the  entertainment  of 
strangers  or  travelers,  and  that  the  applicant  is  a  fit  and  proper  person  to 
have  the  license  extended  by  another  grant. 

Evidence  will  be  received  to  rebut  either  of  these  inferences,  where  a 
proper  remonstrance  has  been  filed  in  the  case. 

Rule  3  of  this  Court  also  provides:  That  all  petitions  in  favor  of  and 
remonstrances  against  the  granting  of  "any  license"  shall  be  in  writing  and 
shall  be  filed  with  the  clerk  at  least  three  days  before  the  time  fixed  tor  the 
hearing  of  such  licenses. 

In  all  cases,  unless  for  cause  shown,  the  evidence  will  be  confined  to  the 
questions  arising  out  of  the  record  papers  on  file  in  each  case. 

And  now,  March  6,  1914,  it  is  ordered  and  directed  that  the  foregoing 
opinion  be  filed  at  No.  1  of  the  March  Sessions,  1914,  of  this  Court,  In  re 
Granting  of  Retail  Liquor  Licenses. 


PITTSBURGH  LEGAL  JOURNAL 


Expandvd  Hctal  Fireproo&ng  Co.  of  nttsbargh  vs.  Ddp  et  «L 

Mickanics-  lUnt NoHce  to  ou-ner Affidavit Act  of  March  24,  1909. 

The  Act  of  March  24,  1909,  amending  the  elghtb  section  of  the  Mechanic's 
EJen  Act  of  HOI  requires  a  sub- con  tractor  intending  to  die  a  Han  to  Rtvo  written 
nirtlce  to  the  owner  verllled  by  affidavit.  A  sub-contrH'tator  verbally  notined  an 
owner  of  hia  Intention  to  file  a  lien,  and  left  with  him  a  copy  of  the  claim  wblcih 
was  without  aflldavlt  am  flled  the  original  with  the  aCtldavlt  In  the  prothonotary'B 
office.  Beld  that  he  had  not  complied  with  the  act  and  the  lien  and  claim  were 
invalid. 

Motion  for  judgment  non  obstante  veredicto.  No.  91  January  Terrti, 
1912.    C.  P.  Allegheny  County. 

Branm  &  Stewart,  for  plaintiff.  • 

R.  B.  Petty  &  Sons,  for  defendant. 

Evans.  J^  January  29,  1914.— This  case  comes  before  the  Court  on  a 
motion  for  judgment  non  obstante  veredicto,  I  shall  only  notice  one  of 
the  reasons  of  the  defendant  for  judgment  n.  o.  v.  because  I  consider  that 
reason  fatal  to  the  plaintiff's  right  to  recover.  The  Act  of  March  Z4,  1909, 
P.  L.  65,  amending  the  Eighth  Section  of  the  Mechanics'  Lien  Act  of  1901, 
reads  as  follows: 

"Any  sub-contractor  intending  to  file  a.  claim  must  give  to  the  owner 
written  notice  to  that  effect  verified  by  affidavit  setting  forth  the  name  of 
the  party  with  whom  he  contracted,  the  amount  alleged  to  be  still  due,  the 
nature  of  the  labor  or  materials  furnished  and  the  date  when  the  last  work 
was  done  or  last  materials  furnished." 

Ur.  Littefl,  the  Vice  President  of  the  plaintiff  company,  according  to 
his  own  testimony,  after  the  completion  of  the  work  and  within  the  time 
required  for  the  giving  of  the  owner  notice  of  the  intention  to  file  a  lien, 
went  to  the  store  of  Mr.  Delp  and  having  met  him  and  identified  him  testi- 
fied as  follows: 

"Well,  1  told  him  I  wanted  to  serve  notice  on  him  of  our  intention  to 
file  a  Mechanic's  Lien;  that  we  haj  not  been  able  to  get  our  money  from 
the  contractor,  but  that  wc  were  taking  the  necessary  precautions  to  pro- 
tect ourselves.  I  referred  to  the  amount  of  it  and  the  price  and  left  one 
copy  of  the  notice — had  both  notices  in  my  hand,  and  left  one  copy  with 

Both  of  the  papers  which  he  had  in  his  hand  are  in  evidence.  The 
one  which  tie  retained  and  subsequently  filed  in  the  Prothonotary's  office 
appears  on  its  face  to  have  been  sworn  to.  The  paper  that  he  gave  to  the 
owner,  Mr.  Delp,  is  not  on  its  face  verified  by  affidavit  and  the  question 
raised  by  the  defendant  is  that  the  paper  handed  to  the  owner  must  show 
on  its  face  that  it  is  verified  by  affidavit.  The  Act  of  Assembly  says:  "must 
give  to  the  owner  written  notice  verified  by  afl^davit."  Now  that  means 
that  he  must  give  to  the  owner  a  notice  in  writinjc  verified  by  affi.lavit  and 
I  take  it  that  that  means  that  the  notice  itself  must  contain  the  jurat  which 
shows  that  that  paper  is  sworn  to.  If  there  were  any  doubt  about  this 
question  in  the  reading  of  the  Act  of  1909  I  take  it  that  that  doubt  would 
be  solved  by  Section  9  of  the  Mechanics'  Lien  Law  of  1901; 

"An  owner  served  with  the  notice  and  sworn  statement  aforesaid  may 
serve  a  copy  upon  the  party  personally  liable  for  the  debt  therein  referred 
to,  with  notice  that  unless  such  claim  is  settled  within  fifteen  days  there- 
after or  he  is  furnished  with  a  sworn  statement  setting  forth  wherein  it 
is  intended  to  be  disputed,  he  may  pay  the  same  and  deduct  the  amount 
thereof  from  the  contract  price  or  hold  the  contractor  personally  liable 
for  any  loss.  If  the  contractor  approve  the  claim  or  fail  to  serve  a  sworn 
statement  of  defense  thereto  the  owner  may,  before  the  filing  of  the  claim 
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or  at  any  stage  of  the  proceedings  thereon,  pay  the  same  and  deduct  the 
amount  thus  p&id  from  the  contract  price  or  hold  the  contractor  liable  fof' 
any  loss." 

It. is  evident  from  the  reading  of  this  section  that  for  the  protection 
of  the  owner  the  sub-contractor  and  the  contractor  must  file  with  him 
papers  to  which  they  have  made  oath  and  which  he  can  retain  in  his  pos- 
session for  his  protection  to  use  in  any  manner  which  he  may  see  fit,  and 
the  failure  on  the  part  of  the  contractor  to  file  his  sworn  statement  permits 
the  owner  to  pay  the  claim  of  the  sub-contractor  and  the  failure  of  the 
sub-contractor  to  file  his  sworn  statement  releases  the  owner  from  any 
liability  on  the  lien.  To  say  that  this  duty  is  fulfilled  by  serving  a  paper 
on  the  owner  or  giving  to  the  owner  a  paper  upon  which  there  is  no  evi- 
dence of.  an  afiidafit  I  take  it  would  be  construing  away  the  very  essence 
of  that  provision  of  the  law.  In  this  case  there  is  no  evidence  that  the 
paper  which  showed  the  jurat  of  the  Magistrate  administering  the  oath 
was  ever  shown  to  the  owner. 

And  now,  January  29th,  1914,  this  case  having  come  on  to  be  heard  on  a 
motion  for  judgment  non  obstante  veredicto,  judgment  is  so  entered  for  the 
defendant. 


nttBbnrg  Provluon  A  Packing  Company  et  aL  n.  Sbrope. 

Bankrupt Life  ittsHrance Surrender  value- Colleelian  by  Inulee. 

When  B.  bankrupt  lea-vee  hie  place  or  residence  and  hla  wlierealioutB  Is  un- 
known. IiIb  trustee  Is  entitled,  under  Rectlon  TO.  a-G.  of  the  bankruptcy  law  to 
aacertaln  from  the  Ldfc  Inouranoe  Company  holding  Insurance  on  the  life  of  the 
bankrupt  the  amount  at  the  surrender  value  of  the  policy  and  la  entitled  to 
ntaelve  payment  after  attempting  to  notify  the  bankrupt  by  istter  at  his  Isat 
known  place  of  address.  Under  clrcumstancas  such  as  these,  this  provision  of 
the  bankruptcy  law  does  not  require  that  the  notice  of  an  Intention  to  redeem  the 
policy  mUBt  come  from  the  bankrupt  himnelf. 

Rule  on  John  Hancock  Mutual  Life  Insurance  Company  to  show  cause  why 
it  should  not  pay  to  John  S,  Drake,  Trustee,  the  cash  surrender  value  of  certain 
policies  of  insurance.  No.  6780  In  Bankruptcy.  United  States  District  Court, 
Western  District  of  Pennsylvania. 

Bernard  H.  Feldttein,  for  rale. 

BiAnt,  Referee,  December  10,  1913.— On  November  3,  1913,  John  S.  Drake 
filed  his  petition  setting  forth,  that  he  is  the  trustee  in  the  above  entitled  case,  and 
that  among  the  assets  belonging  to  said  estate  were  two  policies  of  insurance  on 
the  life  of  said  bankrupt  in  the  John  Hancock  Mutual  Life  Insurance  Company 
of  Boston,  Mass.,  Nos.  267910  in  the  sum  of  $3,000.00,  and  2679U  in  the  sum  of 
$2,000.00;  that  the  policies  were  payable  to  Elizabeth  M.  Shrope,  wife  of  bank- 
rupt, as  beneficiary,  with  the  right  in  the  said  bankrupt  to  change  the  beneficiary; 
that  on  or  about  May  21,  1913,  the  bankrupt  left  his  residence  and  place  of  busi- 
ness in  the  City  of  Pittsburgh,  and  that  his  present  whereabouts  and  the  where- 
abouts of  his  wife  are  now  and  have  been  since  said  date  unknown  to  the  peti- 
tioner ;  that  the  petitioner  on  September  3,  1913,  called  upon  the  said  insurance 
company  for  the  cash  surrender  value  on  the  above  described  policies,  and  that 
tht  said  insurance  company  on  the  12th  of  September,  1913,  ascertained  and  stated 
to  the  said  trustee  by  a  letter  that  the  cash  surrender  values  as  of  October  28,  1913, 
were  respectively  $222.75  and  $148.50. 

On  receipt  of  these  surrender  values  the  trustee  deposited  in  the  postoffice 
letters  addressed  to  the  bankrupt  and  his  wife  at  the  last  known  residence  of  said 
parties,  informing  them  of  the  ascertainment  of  the  cash  surrender  values,  and  of 
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their  right  to  redeem  said  policies  by  paying  the  sanxe  to  the  trustee  within  thirty 
days  thereafter.     These  Utters  were  not  returned  by  the  postoffice  authorities. 

The  insurance  company  filed  an  answer  to  said  petition,  in  which  they  submit 
the  matter  to  the  bankruptcy  court  as  to  whether  the  surrender  values  be  paid  to 
the  trustee. 

On  December  4th,  1913,  the  affidavit  of  the  trustee  was  filed  stating,  that 
neither  the  bankrupt  nor  the  beneficiary  had  paid  or  secured  the  cash  surrender 
values,  as  required  by  law. 

The  question  arising  upon  said  petition  is,  whether  under  the  provisions  of  the 
bankruptcy  law,  section  70  a^S,  the  title  to  said  policies  and  the  cash  surrender 
values  have  passed  to  the  trustee.     Said  section  is  as  follows : 

The  trustee  of  an  estate  of  a  bankrupt  upon  his  appointment  and  qualification 
■•  *  •  shall  *  ■  *  be  vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  the 
property  which  is  exempt  to  all  *  •  •  (5)  property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him;  Provided,  that  when  any 
'  bankrupt  shall  have  any  insurance  policy  which  has  a  cash  surrender  value  pay- 
able to  himself,  his  estate  or  personal  representatives,  he  may  within  thirty  days 
after  the  cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee  by 
the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated  and  continue  to  hold,  own  and  carry  such  policy  free  from  the  claims 
of  the  creditors  participating  in  the  distribution  of  the  estate  under  the  bank- 
ruptcy proceedings,  otherwise  the  policy  shall  pass  to  the  trustee  as  assets." 

It  appears  to  thf  referee,  that  under  this  provision  the  bankrupt  no  longer 
has  any  claim  to  said  policies.  The  proviso  above  quoted  confers  upon  the  bank- 
rupt the  privilege  of  redeeming  hi.-i  policies  within  thirty  days  from  the  time  of 
the  ascertainment  of  their  surrender  value  by  paying  such  surrender  value  to  the 
trustee,  and  in  case  he  dues  not  avail  himself  of  this  privilege  the  policy  "shall 
pass  xo  the  trustee  as  assets." 

It  appears  by  the  petition,  that  a  notice  by  letter  was  sent  to  this  bankrupt  on 
the  day  that  the  trustee  received  a  statement  of  the  surrender  value  of  these  poli- 
cies plainly  calling  his  attention  to  the  privilege  granted  him  by  the  bankruptcy  law. 

It  is  also  averred  iit  the  petition,  that  the  bankrupt  has  left  his  former  resi- 
dence and  place  of  business,  and  that  his  residence  is  now  unknown. 

It  is  not  apparent  what  more  the  trustee  could  have  done  than  was  done  in 
this  case,  nor  is  there  any  provision  in  the  law,  as  above  recited,  that  requires 
the  trustee  to  do  anything  in  the  matter.  The  notice  by  letter  given  to  the  bank- 
rupt in  this  case  was  something  not  required  by  any  express  provisions  of  the 
bankruptcy  law.  On  the  contrary  the  provision  of  the  bankruptcy  law  puts  the 
burden  of  taking  advantage  of  the  privilege  granted  by  the  law  upon  the  bankrupt 
himself.  The  law  does  not  compel  the  bankrupt  to  do  anything,  but  it  provides, 
that  he  "may"  within  thirty  days  redeem  his  insurance  policies  by  paying  the  sur- 
render values  and  in  this  case  it  appears  that  he  had  neglected  and  failed  to  do  so. 

The  referee  is  of  the  opinion,  that  the  policies  above  mentioned  have  passed  as 
assets  to  the  trustee,  and  thai  the  cash  surrender  values  should  be  paid  to  said 
trustee  for  the  benefit  of  the  creditors  of  said  estate. 
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Payment  of  money  into  court Adverse  claitnants Bankruptcy  distribution 

of  fund. 

A  Bohool  district  owed  money  on  a.  building  contract  and  the  mon«r  ns 
claimed  by  the  contractor  and  one  of  his  BUb-contractora,  but  the  school  dlBtrlct 
paid  It  Into  court  under  an  unconstitutional  act.  The  contractor  was  thrown  into 
bsjikruptcy  and  the  school  district  was  compelled  to  complete  the  contract  at  a 
loss  and  claimed  the  right  to  have  the  fund  returned. 

Beld  that  the  fund  was  properly  payable  to  the  trtistee  in  bankruptcy  where 
the  claims  of  creditors  could  properly  be  determined  and  the  distribution  of  the 
fund  made. 

In  re  Contract  Money  Paid  into  Court.  No.  459  January  Term,  1910, 
C.  P.  Allegheny  County. 

/.  B.  Hindman,  for  school  district 
George  H.  Rankin,  for  rule. 

Casnahak,  J,  November  11,  1913.— The  School  District  of  the  Borough 
of  Wilkinsburg  awarded  to  P.  W.  Finn  a  contract  for  the  erection  of  a 
High  School  building  and  the  work  was  in  progress,  when  a  controversy 
arose  as  to  the  payment  of  money  due  the  contractor  from  the  School  Dis- 
trict The  architect  had  certified  that  the  money  was  due,  but  the  School 
District  was  not  willing  to  pay  it  directly  to  Finn,  because  of  notice  of  a 
claim  by  a  sub -contractor.  With  leave  of  Court,  the  money  was  paid  into 
Court,  under  section  6  of  the  Act  of  April  22,  1903,  P.  L.  256.  It  amounted 
to  $9,282.40.  In  the  meanwhile,  Finn  gave  up  his  contract  and  was  de- 
clared a  bankrupt  His  trustee  in  bankruptcy  asks  thafthe  proceeds  of  the 
fund  in  Court  be  paid  to  the  trustee,  and  the  School  District  asks  that  said 
proceeds  be  returned  to  the  School  District,  averring  that  the  Act  under 
which  the  money  was  paid  into  Court  is  unconstitutional  and  lliat  the 
^School  District,  because  of  the  failure  of  Finn  to  complete  his  contract 
was  obliged  to  re-let  the  contract  at  a  loss  of  $22,324.45, 

These  applications  were  submitted  to  one  of  the  Courts  of  Common 
Pleas  of  Allegheny  County,  prior  to  consolidation  of  the  Courts,  and  the 
Court  was  then  of  opinion  that  the  trustee  in  bankruptcy  was  the  proper 
party  to  receive  the  fund  and  it  so  ordered.  Upon  appeal,  it  appearing 
that  the  £ourt  of  Common  Pleas  had  not  passed  upon  the  question  of  con- 
stitutionality  of  an  Act  of  June  4,  1901,  P.  L.  43,  and  an  amending  Act  of 
April  22,  1903,  P.  L.  256,  the  question  having  been  duly  raised  and  pre- 
sented, the  judgment  was  reversed.  It  clearly  appears  in  the  opinion  of 
the  Supreme  Court,  that  the  State  Courts  have  jurisdiction  in  matters  of 
this  kind  concurrent  with  the  Courts  of  the  United  States  in  bankruptcy; 
and  it  also  clearly  appears  that  "the  Courts  of  Pennsylvania  are  the  proper 
tribunals  in  which  to  determine  the  validity  of  statutes  of  our  State,  alleged 
to  offend  against  the  State  constitution." 

These  applications  have  been  renewed,  and  the  Supreme  CoUrt  has,  in 
the  meantime,  decided  that  the  Act  of  1901  as  amended  by  the  Act  of  1903 
is  unconstitutional:  Smith's  Appeal,  241  Pa.,  336.  This  disposes  of  the 
claims  of  the  sub-contractors  so  far  as  this  proceeding  is  concern>:d.  They 
have  no  lien  upon  the  fund. 

It  does  not  appear  to  us  to  follow  that  because  the  Act  of  1903,  under 
which  the  School  District  asked  leave  to  pay  the  money  into  Court  is 
unconstitutional,  the  School  District  is.  entitled  to  have  it  returned.  Had 
it  not  paid  the  money  into  Court,  the  trustee  would  have  been  obliged  to 
sue.  The  School  District  admitting  that  it  owed  the  money,  by  paying 
it  into  Court,  relieved  itself  of  responsibility  and  trouble  and  expense  of 
litigation.  Apparently  these  were  inducing  reasons,  although  not  the  sole 
s  for  payment  into  Court. 
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It  does  not  appear  from  the  pleadings,  that  Finn  abandoned  the  con- 
tract for  any  reason  other  than  that  the  School  District  withheld  moner 
which  he  claimed  was  dae  to  him. 

The  trustee  making  claim  to  the  fund,  we  do  not  see  that  the  School 
District  has  any  clear  claim  to  its  return.  Mor  does  it  seem  reasonable 
or  advisable  that  this  Court  audit  the  claims  of  creditors  of  P.  W.  Finn, 
when  only  a  part  of  his  assets  are  within  its  jurisdiction.  No  creditor  can 
be  prejudiced  by  leaving  the  whole  matter  to  the  Bankruptcy  Court,  to 
whom  all  parties  have  already  submitted  their  claims  and  where  all  ques- 
tions relating  to  the  proper  distribution  of  the  fund  may  be  raised  and 
passed  upon  more  expeditiously  and  with  less  expmse  than  in  this  Court 
under  the  peculiar  circumstances  of  the  case. 

We  are  therefore  of  opinion  that  the  rule  of  the  School  District  for 
K  return  of  the  money  to  the  School  District  should  be  discharged  and 
that  the  rule  of  the  truste^e  in  bankruptcy  for  payment  of  the  fund  'm 
Court  to  said  trustee  should  be  made  absolute. 

And  now,  to  wit:  November  11.  1913,  the  foregoing  rules  having  been 
argued  by  counsel  and  duly  considered,  the  rule  of  the  School  District  of 
the  Borough  of  Wilkinsburg  for  return  of  the  proceeds  of  the  fund  in 
__  Court  to  said  School  District  is  hereby  discharged;  and  the  rule  of  the 
trustee  in  bankruptcy  of  P.  W.  Finn  for  payment  of  said  proceeds  to  said 
trustee  is  hereby  made  absolute. 


Id  re  Buployment  and   Hottrs  of  Female   Labor. 
Females Hours  of  labor- — Ael  of  July  2S,  1913. 

DBder  the  Act  of  July  3Bth,  191!,  any  female  may  be  employed  to  work  In 
•JiF  Weefc  In  which  a.  holiday  occuro  and  whloh  Is  obeerved  by  lier  employer  tor 
the  three  days  of  such  week  following  the  holiday  for  two  hours  overtlinei  pro- 
vided the  total  number  of  days  of  employment  for  any  such  week  does  not  exceed 
six  days  conalstlos  of  a  maTlmum  of  flfty-four  houra  of  employment. 

The  law  permits  females  under  the  age  of  twenty-on,e  to  be  employed  after 
nine  o'clock  In  the  erenlng  durlnft  the  three  days  In  a  week  In  whl<*  a  legal  boll- 
day  Is  observed,  provided  the  maximum  hours  of  employment  In  any  such  W««k 
do  not  exceed  flf  tr-f  our. 

December  18,  1913. 
Hon.  John  Price  Jackson, 

Commissioner  of  Labor  and  Industry, 
Harrisburg,  Pa. 
Sir: 

Your  favor  of  the  16th  instant,  enclosing  letter  of  counsel  for  F.  W. 
Woolworth  Company  and  also  a  letter  from  your  Chief  Inspector,  was  duly 
received.  I  understand  from  these  communications  that  yoii  desire  to  be 
advised; 

1st.  Whether  a  female  over  the  age  of  twenty-one  years  may  be  em- 
ployed twelve  hours  a  day  in  days  following  holidays,  or  may  only  be  em- 
ployed two  hours  in  excess  of  the  regular  schedule  of  hours  of  employ- 
ment in  the  establishment? 

2nd.  Whether  a  female  under  twenty-one  years  of  age  may  be  em- 
ployed after  nine  o'clock  in  the  evening  in  days  following  holidays? 

Section  3  of  the  act  of  July  25,  1913  <P.  L.  1024),  provides  in  part  as 
follows: 

"No  female  shall  be  employed  or  permitted  to  work  in,  or  in  connec- 
tion with,  atfy' establishment  for  more  than  six  days  in  any  one  week,  or 
more  than  fifty-four  hours  in  any  one  week,  or  more  than  ten  hours  in  any 
one  dfty. 
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In  ra  Employment  and  Houi«  of  FenuUe  Labor. 

Provided  that  during  weeks  in  which  a  legal  holiday  occurs  and  ia 
observed  by  an  establishment,  any  female  may  be  employed  by  such  estab- 
lishment during  three  days  of  such  week  for  a  longer  period  of  time  than 
is  allowed  by  this  act;  but  no  female  shall  be  permitted  to  work  more  than 
two  hours  overtime  during  any  one  of  such  three  days,  nor  more  than  the 
maximum  hours  per  week  specified  in  this  act," 

Section  5  provides  as  follows: 

"No  female  und^r  twenty-one  years  of  age  shall  be  employed  or  per- 
mitted to  work  in,  or  in  connection  with,  any  establishment  before  the  hour 
of  six  o'clock  in  the  morning  or  alter  the  hour  of  nine  o'clock  in  the  even- 
ing of  any  day.  Provided,  That  this  section  shall  not  apply  to  females  over 
the  age  of  eighteen  years  employed  as  telephone  operators." 

Section  13  requires  a  schedule  of  the  hours  of  labor  to  be  posted  in  a 
conspicuous  place  in  the  room  where  the  female  is  employed,  or  permittefl 
to  work.  ^ 

The  language  of  the  proviso  of  section  3  is  that: 

"During  the  weeks  in  which  a  legal  holiday  occurs  and  is  observed  by 
an  establishment,  any  female  may  be  employed  hy  such  establishment  during 
three  days  of  such  week  for  a  longer  period  of  time  than  is  allowed  by  this 
act;  but  no  female  shall  be  permitted  to  work  more  than  two  hours  over- 
time during  any  one  of  such  three  days,  nor  more  than  the  maximum  hours 
per  week  specified  in  this  act." 

This  language  seems  to  refer  directly  to  the  time  mentioned  immediately 
preceding  it  in  section  3,  that  is  to  say,  it  refers  to  six  days  in  any  one  week, 
fifty-four  hours  in  any  one  week,  or  ten  hours  in  any  one  day,  as  the  time 
"allowed  by  this  act." 

The  fact  that  section  13  requires  a  schedule  to  be  posted  for  the  in- 
formation of  the  employees  has  no  bearing  upon  the  provision  of  section 
3,  and  I  am  of  opinion  that  the  word  "overtime"  in  the  proviso  of  section 
3,  refers  to  the  time  fixed  in  the  section,  and  not  to  the  time  fixed  in  the 
schedule  by  section  13. 

Answering  the  first  inquiry,  I  have  to  advise  you  that  on  days  in  weeks 
following  holidays  a  female  may  be  permitted  to  work  twelve  hours  during 
three  days  of  such  week,  provided  the  maximum  hours  per  we«k  do  not 
exceed  fifty-four. 

It  is  a  familiar  rule  in  the  construction  of  statutes  that  the  whole 
statute  must  be  read  together,  and  so  read  that  effect  must  be  given  to  all 
of  its  language,  and  «o  that  the  various  sections  may  harmonizt. 

A  careful  reading  of  the  proviso  in  section  3  shows  that  it  refers  to 
any  female.  Section  5  prohibits  females  under  twenty-one  years  of  age 
from  working  "after  nine  o'clock  in  the  evening  of  any  day."  If  this  section 
were  construed  to  prohibit  females  under  the  age  of  twenty-one  from  work- 
ing after  nine  o'clock  in  the  evening,  the  proviso  of  section  3  could  not  be 
held  to  include  females  under  twenty-one  years  of  age,  and  would  have  to 
be  construed  as  if  it  read  "any  female  under  twenty-one  years  of  age."  It 
does  not  so  read.  It  permits  any  female  to  he  employed  overtime  in  days 
following  holidays. 

Therefore,  construing  the  sections  to  give  as  much  effect  as  possible 
to  the  language  and  to  harmonize  them.  I  am  ofopinion.  and  so  advise  yoo, 
that  the  law  permits  females  under  the  age  of  twenty-one  years  to  be  em- 
ployed after  nine  o'clock  in  the  evening  during  the  three  days  in  a  week 
in  which  a  legal  holiday  is  observed,  provided  the  maximum  hours  of  em- 
ployment do  not  exceed  lifty-four  in  such  week. 
Very  truly  yours, 

WM.  M.  HARGEST, 
Second  Deputy  Attorney  General. 
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In  re  Election  of  Councilmen.  Borough  of  WilkUubnrg. 

Election  law— — Marking  ballot Candidate  of  two  parties Designation  of 

.  party  voter  favors. 

The  name  of  X  as  candidate  for  council  appeared  on  the  ballot  under  two 
partlefl.  A  voter  marked  hia  balloit  with  a  cross  In  each  square  after  the  name 
of  the  two  parties.  Held  that  the  ballot  wan  Illegal.  While  It  clearly  ahowed  the 
iDtentlon  of  the  voter  to  vote  for  X,  It  did  cot  Indlca'te  which  party  he  Intended 
to  vote  for.  and  tha.t  waji  a  requirement  of  the  law  an  much  aa  an  ezpreaslon  of 
Intention  as  to  the  CEmdldate  voted  for. 

Motion  to  Quash  Petition  to  Contest  Election.  No.  14  November  Sessions, 
1913.    Q.  S.  Allegheny  County. 

Patterson,  Crawford,  Miller  &  Aretisberg,  for  petitioner. 
Lyon  &  Hunter,  for  respondent 

F(«D,  J,,  January  3,  1914. — This  motion  is  to  quash  the  petition  to  contest  the 
election  of  one  of  the  two  councilmen  who  on  the  final  count  of  the  ballots 
appears  to  have  been  elected  as  councilman  of  the  Second  ward  of  the  bor- 
ough of  Wilkinsburg. 

At  the  election  held  November  4,  1913,  Jacob  Weisman  was  a  candidate 
for  the  office  of  councilman  of  the  Second  ward  of  the  borough  of  Wilkins- 
burg. He  was  the  candidate  of  the  Washington  party  and  had  also  been 
nominated  by  nomination  papers  under  the  title  of  Good  Government  party. 

In  these  proceedings  the  electron  of  one  of  the  councilmen  is  contested 
by  the  required  number  of  qualified  electors,  who  in  their  petition  allege 
that  when  the  election  officers  of  the  Second  precinct  of  the  Second  ward 
came  to  count  the  ballots,  they  found  a  number  of  ballots  marked  as  fol- 
lows: After  the  name  of  Jacob  Weisman  there  appeared  two  crosses,  one 
in  the  square  after  the  name  "Washington  Party"  and  one  in  the  sqnare 
■  after  the  name  "Good  Government  Party"  and  no  other  cross  appeared  after 
the  name  of  any  other  of  the  candidates  for  councilman.  The  election 
board  rejected  the  ballots  so  marked  and  refused  to  count  them  as  legally 
cast  for  Jacob  Weisman.  The  petition  further  alleges  that  by  reason  th^rer 
of  the  said  Jacob  Weisman  received  a  smaller  number  of  votes  on  the  retniiv 
made  than  the  number  actually  cast  in  his  favor  and  if  said  votes  had  been 
properly  counted  in  his  favor  he  would  have  been  elected.  The  petition  does 
not  set  forth  the  names  of  the  various  candidates,  the  number  of  votci  cast 
for  the  different  candidates,  nor  the  number  cast  and  counted  for  Jacob 
Weisman. 

The  sufficiency  of  the  petition  is  not  questioned.  By  stipulation  filed 
the  parties  agree  "that  the  question  before  the  court  for  its  decision  at  this 
time  is  whether  the  ballots  marked  with  a  cross  in  the  space  which  followe<l 
the  name  of  Jacob  Weisman  designated  "Washington  Party,"  and  with 
another  cross  in  the  space  which  followed  his  name  designated  'Good  Gi:v- 
ernment  Party,"  were  legal  votes  for  the  said  Jacob  Weisman,  ami  were 
improperly  rejected  by  the  election  board."' 

That  the  ballots  were  not  marked  in  the  manner  provided  by  law  is 
conceded,  but  the  petitioner,  Jacob  Weisman.  contends  that  it  was  the  man- 
ifest purpose  of  the  voter  to  vote  for  him  for  the  office  of  councilman  and 
the  difficulty  of  determining  whether  to  credit  either  or  both  or  neither  of 
the  political  parties  with  a  vote  should  not  affect  the  question  of  whether  or 
not  he  should  be  credited  with  a  vote  in  accordance  with  the  true  intent  of 
the  voter  as  evidenced  by  the  ballot. 

The  election  laws  recognize  the  right  of  a  voter  to  vote  not  only  for 
the  candidate  but  to  indicate  the  party  with  which  he  is  affiliated  and  the 
political  party  has  the  right  to  have  the  vote  for  it  counted  and  returned. 
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In  re  Blectlon  ot  Councllmen,   Borouxb  ot  WUUnstiurg. 

Section  5  of  the  Act  of  1903,  P.  L.  338.  provides  that  the  judges  in  the 
presence  of  the  inspector  shall  read  aloud  the  name  or  names  marked  or 
inserted  upon  each  ballot  together  with  the  party  name  or  political  appella- 
tion under  which  each  vote  was  cast.  Again,  it  provides  a  full  return  shall 
be  made  in  the  manner  now  provided  by  law  of  all  votes  cast  and  such 
returns,  as  well  as  those  made  by  the  judges  of  the  court  shall  state  in 
every  case  the  number  of  votes  cast  for  each  candidate  by  each  political 
party  or  body  of  which  such  candidate  is  the  nominee  as  the  same  shall 
appear  upon  the  ballots  cast. 

In  re  Contested  Election  of  Shelve  (Q.  S.  Montgomery  Co.,  1912)  9 
Schuylkill,  p.  1,  it  was  said:  "What  then  was  the  effect  of  placing  a  cross- 
mark  opposite  the  name  of  the  candidate  twice  for  the  same  office?  Clearly 
to  show  that  the  voter  intended  to  vote  them  as  candidate  of  two  parties 
for  the  same  office.  How  then  were  the  election  officers  to  count  the  votes? 
Certainly  not  two  votes  for  the  candidates,  for  the  elector  could  give  only 
one.  But  to  which  political  party  should  the  vote,  if  they  gave  him  but 
one,  be  credited?  Not  to  both  and  not  arbitrarily  to  either  one.  Here, 
then,  was  a  case  where  the  election  officers  could  not  gather  the  intention 
of  the  voter,  with  reference  to  the  political  party  for  which  he  intended  to 
vote.  The  voter  had  marked  his  ballot  otherwise  than  as  directed  by  the 
Act  of  Assembly,  so  that  it  was  impossible  to  determine  the  voter's  choice 
of  the  political  party  for  which  he  has  voted.  The  rights  of  political  par- 
ties to  have  votes  credited  to  them  is  important  and  cannot,  with  impunttyi 
be  disregai>ded  by  the  voter  or  election  officers."  To  the  same  effect  is 
Lurch's  Election,  21  Dist.  R.,  692. 

In  East  Donegal  Township  Contested  Election,  21  Dist.  R.,  1091,  three 
ballots  were  marked  in  both  the  Democratic  and  Keystone  squares  for  the 
name  of  F.  S.  Weiman,  a  candidate  for  supervisor.  The  action  of  the  elec- 
tion officers  in  rejecting  the  votes  was  sustained. 

We  arc  of  opinion  that  the  votes  were  properly  rejected  by  the  election 
officers  and,  the  action  of  the  election  officers  being  the  only  reason  assigned 
for  contesting  the  election  of  one  of  the  councilmen  of  the  Second  ward  of 
the  borough  of  Wilkinsburg,  we  sustain  the  motion  to  quash  and  dismiss 
the  petition  of  contestants,  directing  them  to  pay  the  costs. 
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Fntscr  et  «1.  vs.  Hmnna  et  ox. 
Real  estate BuildiHg  rtstricUoti Violation  of. 

A  covenant  In  a  deed  reatrlctlnR  the  bulldlns  on  an;  lot  In  a  plan  on  the 
Street  to  a  dlHtaiic«  of  twenty  feet  from  the  street  except  open  pomties  and  atepa, 
Is  i)ot  neceBsarlly  made  Inoperative  by  building  a  second  Hlory  over  a  porch  which 
Is  built  within  the  twenty  feet.  Where  there  are  aeversl  auch  bulldlnes.  a.  person 
erecting  a  building  of  similar  conatructlon  and  In  a  similar  location  cannot  claim 
the  umulment  ot  the  covenant  because  of  such  construction  of  other  taom&s  than 
bis  owti,  alttiougti  it  may  escuse  the  encroachment  made  by  him. 

In  Equity.    No.  984  July  Term,  1913.    Docket  D.    C.  P.  Allegheny  County, 


Shafer,  J.,  December  8,  1913.— The  bill  is  for  an  injunction  to  restrain  the 
erection  of  a  bailding  in  violation  of  a  covenant  as  to  a  building  line, 

FINDINGS  OF  FACT. 

First  In  February,  1906,  Walter  P.  Eraser,  one  of  the  plaintiffs,  was  the 
owner  of  a  tract  of  land  in  the  City  of  Allegheny  which  he  laid  out  in  lots  and 
then  conveyed  to  a  corporation  known  as  The  Brighton  Heights  Company,  the 
other  plaintiff  herein,  which  company  proceeded  to  sell  the  lots  so  laid  out. 

Second  One  of  the  streets  of  the  plan  so  laid  out  was  Termon  Avenue,  and 
on  the  southerly  side  of  that  avenue  in  the  part  of  the  plan  of  lots  in  question, 
there  was  located  on  the  plan  a  building  line  parallel  with  the  avenue  and  20  feet 
tonthward  from  it 

Third.  The  Brighton  Heights  Company  from  time  to  time  sold  the  lots  on 
the  southerly  side  of  Terroon  Avenue  between  Walker  Avenue  and  Wellesley 
Avenue,  to  various  persons,  by  deeds  which  contained  covenants  similar  to  those 
hereinafter  stated  as  made  in  regard  to  the  lot  in  question,  and  among  others 
sold  lot  No.  lOS  in  the  plan,  fronting  40  feet  on  Ttrmon  Avenue,  between 
Walker  and  Wellesley  Avenues,  to  John  D.  Mabold,  by  deed  dated  October  12, 
1908,  the  deed  containing  a  covenant  that  for  ten  years  after  September  1,  1905, 
there  should  not  be  erected  on  any  lot  any  building,  or  part  of  building  except 
open  porches  and  steps,  at  a  less  distance  than  20  feet  from  the  southerly  line 
of  Termon  Avenue;  and  it  is  further  provided  that  the  benefit  of  the  covenant 
was  to  be  limited  to  the  other  lots  lying  nn  Termon  Avepue  between  Walker  and 
Wellesley  avenues.  The  title  of  Mabold  to  the  lot  in  question  is  now  vested,  by 
sundry  conveyances,  in  Carrie  E.  Hanna,  one  of  the  defendants. 

Fourth.  Walter  P.  Fraser,  one  of  the  plaintiffs,  who  was  also  President  of 
the  Brighton  Heights  Company,  the  other  plaintiff,  in  July,  190?,  purchased 
from  the  Brighton  Heights  Company  lot  No.  107  in  the  plan  and  erected  thereon 
a  two-story  frame  cottage,  which  he  still  owns.  The  Brighton  Heights  Com- 
pany is  the  owner  of  lots  Nos.  129  to  135  inclusive,  fronting  on  the  northerly  side 
of  Termon  Avenue  between  Walker  and  Wellesley  Avenues. 

Fifth.  In  the  Spring  of  1913  Mr.  John  H.  Watt,  who  had  become  Ihe  owner 
of  lot  No.  106,  erected  a  brick  cottage  thereon  and  the  defendant,  Mrs.  Carrie  E. 
Hanna,  began  at  that  time  the  erection  of  a  two-story  brick  cottage  on  lot 
No.  IDS. 

Sixth.  The  foundation  for  the  cottage  of  Mrs.  Hanna  was  begun  in  March 
and  was  finished  about  the  23rd  of  April,  when  the  construction  of  the  building 
itielf  was  begun,  the  same  consisting  of  a  frame  with  a  veneer  of  brick  up  to 
tde  second  story. 

Seventh.  The  fact  of  the  erection  of  the  house  and  the  situation  of  it  were 
pot  known  to  dlher  of  the  plaintiffs  until  May  9,  1913,  the  plaintiff  Fraser  not 
tcilfiing  in  the  house  Qwned  by  him,  nor  in  the  neighborhood.    He  immediately 
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addressed  a  letter  to  the  defendants,  inquiring  as  to  the  building  lint,  and  upon 
learning  from  them  that  they  were  building  without  regard  to  the  building  line 
he  gave  them  notice  not  to  procted  with  the  erection  of  the  building.  At  this 
time  the  frame  work  had  been  put  up  and  the  roof  was  ready  for  the  slate,  and 
the  brick  veneer  had  been  put  on  up  to  the  stcond  story,  the  amount  of  work 
then  finished  being  worth  some  fourteen  hundred  odd  dollars  and  the  whole 
cost  of  the  house  according  to  the  plan  being  some  $4,000  or  $4,500.  The  defend- 
ant's estimate  of  the  cost  of  moving  the  building  back  the  distance  of  four  or 
five  feet  is  from  one  thousand  to  twelve  hundred  dollars.  The  evidence  of  the 
plaintiff  as  to  this  cost  was  that  it  would  not  enceed  $500,  the  defendant  being 
the  only  witness  who  gave  any  ittms  from  which  it  might  be  estimated. 

Eighth.  The  cottage  being  erected  by  Mrs.  Hanna  has  a  porch  in  front,  the 
roof  of  which  is  formed  by  the  roof  of  the  house  extending  over  it,  and  the 
rooms  in  the  upper  story  extend  some  three  or  four  feet  over  the  porch  with  a 
dormer  window  about  that  distance  from  the  building  line.  The  brick  wall  in 
front  of  the  building  is  at  one  side  5,2  feet  and  at  the  other  side  3  feet  nearer 
to  the  street  than  20  feet,  and  this  is  the  encroachment  complained  of  by  the 
plaintiffs. 

Ninth.  The  building  of  the  plaintiff  Fraser,  on  lot  No.  107  above  mentioned, 
is  upon  a  similar  plan,  the  front  of  the  house  at  the  first  story  being  on  the  build- 
ing line  and  the  upper  story  projecting  to  form  the  roof  of  the  porch,  substan- 
tially as  in  that  of  the  defendants.  The  house  built  by  Mr.  Watt  oti  lot  No.  106 
was  also  built  on  substantially  the  same  plan,  having  a  dormer  window  over  the 
porch  extending  some  three  or  four  feet  beyond  the  building  line.  The  front 
wail  of  his  house  on  the  first  story,  under  the  porch  roof,  is  on  the  building 
line,  except  the  corner  next  to  the  defendant's  lot,  where  it  extends  over  the 
building  line  a  few  inches,  by  reason  of  an  angle  in  the  street  and  building  line. 

Tenth.  The  defendants  were  aware,  before  beginning  the  house,  of  the  exist- 
ence of  the  building  line  and  the  covenants  against  building  over  it. 

CONCLUSIONS  OF  LAW. 

First.    No  question  was  raised  as  to  the  joinder  of  the  two  plaintiffs. 

Second.  The  claim  of  the  defendants  is,  as  set  forth  in  the  amended  answer, 
that  the  building  by  Fraser,  one  of  the  plaintiffs,  of  the  upper  story  of  his  house 
over  the  porch  to  the  extent  above  described  was  a  breach  of  the  covenant ;  and 
that  the  failure  of  either  of  the  plaintiffs  to  prevent  or  oppose  the  erection  by 
Mr.  Watt  of  his  house  in  substantially  the  same  manner  was  an  abandonment 
by  the  plaintiffs  of  the  benefit  of  the  covenant. 

Third.  As  to  the  encroachment  by  Fraser,  whether  it  is  sufficient  to  estop  him 
as  a  plaintiff,  it  does  not  appear  that  the  Brighton  Heights  Company  had  any 
notice  of  the  encroachment  except  such  as  it  might  have  by  the  fact  of  Fraser 
being  its  president  We  are  of  opinion  that  the  Company  was  not  visited  with 
notice  of  what  Fraser  did  for  his  own  benefit  and  not  as  officer  of  the  Company. 

Fourth.  It  is  undoubtedly  true  that  a  covenantee  may  lose  the  benefit  of  a 
covenant  for  light,  air  and  prospect  by  himself  violating  it,  but  it  does  not  follow 
that  every  violation  destroys  the  covenant  and  makes  it  wholly  inoperative..  No 
case  in  this  Commonwealth  has  been  pointed  out  to  us  wherein  the  matter  is 
discussed,  but  the  cases  of  Bacon  vs.  Sandberg,  179  Mass.  396,  and  Howland 
vs.  Andreas,  80  N.  J.  Eq.  276,  are  eases  in  which  a  substantially  similar  state  of 
facts  appears  as  in  the  case  at  bar;  in  which  it  was  held  that  projections  by  bay 
windows,  steps  and  overhanging  second  stories,  four  feet  over  the  building  line, 
while  all  of  them  were  forbidden  by  the  terms  of  the  covenant  were- not  such  a 
substantial  violation  of  the  restrictions  as  to  destroy  it,  although  they  would  -excuse 
encroachments  of  a  similar  character.  ... 

Fifth.  The  defendants  had  no  right  to  build  on  the  20-foot  space  next  the 
street  any  part  of  their  building  except  the  porch  and  the  roof  over  it,  with  the 
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donner  windows  therein;  and  the  plaintiffs  are  entitled  to  an  injunction  for- 
bidding  them  from  doing  so,  and  requiring  them  to  remove  so  much  of  the  build- 
ing as  it  already  otberwbe  built  from  the  20-foot  space,  the  costs  to  be  paid  by 
the  defendants. 

Let  a  decree  be  drawn  accordingly. 


Fajrette  Count;  Ta.  Baltimore  &  Ohio  Railroad  Compan;. 

Railroads Damage   to   property yiewers Detertninalion   of   dCMages 

Cosis  of  viewers Act  of  Jitne  23,  1911. 

la  tbosa  counties  where  the  board  of  vlewara,  created  by  the  Aj;t  of  June  iSrd, 
1911,  receive  a  per  diem  compenaictlon,  the  viewers'  fees  and  the  coata  Incident  to 
their  Tlow.  reBuUlng  from  meetings  held  to  llx  the  damagea  to  property  taken  by  a 
railroad  company  under  the  right  of  eminent  domain,  must  be  paid  by  the  proper 
county  and  cannot  be  charged  to  the  railroad  company.  The  provision  of  the  rail' 
road  Act  of  1849.  fixing  these  costs  upon  the  railroad  Is  repealed  by  the  later  act. 

Case  Stated.    No.  295  September  Term,  1913.    C,  P.  Fayettt  County. 

Linn  V.  Phttlips,  for  plaintiff. 

McDonald  &  Cray  and  Tkos.  H.  Hudson,  for  defendant. 

Vak  Sweasincen,  J,  November  25,  1913.— On  petition  of  the  Fayette 
County  Railroad  Company,  now  merged  with  the  Baltimore  &  Ohio  Rail- 
road Company,  this  court  appointed  three  viewers,  from  among  the  mem- 
bers of  the  board  of  viewers  of  this  county  established  by  the  act  of  June 
23,  1911,  P-  L.  1123,  to  estimate  and  determine  the  damage  done  tc  John 
D.  Stevenson,  by  reason  of  the  entry  upon  and  occupation  of  certain  of 
his  land  by  the  Fayette  County  Railroad  Company  in  the  exercise  of  its 
powers  of  eminent  domain.  The  viewers  performed  the  duties  of  their 
appointment,  and  filed  a  report  in  which  they  awarded  damages  to  Steven- 
son in  the  sum  of  9500.  The  present  action  later  was  instituted  by  the 
county  to  recover  from  the  Baltimore  &  Ohio  Railroad  Company  the  sum 
of  $24.60,  alleged  to  be  the  amount  paid  by  the  county  to  the  viewers  for 
their  services  in  the  former  proceeding.  A  case  stated  has  been  filed  in 
which  the  facts  have  been  agreed  upon,  and  in  which  it  is  agreed  by  the 
parties  that  if  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  this  action  then  judgment  for  $24.60  shall  he  entered  foi  the 
plaintiff,  but  If  the  court  shall  be  of  opinion  that  the  defendant  is  not  liable 
to  the  plaintiff  in  this  proceeding  then  judgment  shall  be  entered  for  the 
defendant. 

The  act  of  June  23,  1911,  P.  L.  1123,  established  in  each  of  the  counties 
of  the  state  a  board  of  viewers  of  not  less  than  three  nor  more  than  nine 
members,  the  number  to  be  fixed  by  the  court,  and  provides  that  on  peti- 
tion for  the  appointment  of  viewers  within  the  scope  of  the  act  the  court 
shall  appoint  a  board  of  view  of  three  members  from  among  said  board 
of  viewers.  The  fourth  section  of  the  act,  as  amended  by  the  act  of  May 
29.  1913,  P.  L.  386.  provides  that  in  counties  having  more  than  one  million 
inhabitants  each  member  of  the  board  of  viewers  shall  receive  an  annual 
salary  of  five  thousand  dollars,  payable  quarterly  out  of  the  tre.isury  of 
the  proper  county,  and  that  in  counties  containing  less  than  one  million 
inhabitants  each  member  of  the  board  of  viewers  shall  receive  and  be  paid 
out  of  the  treasury  of  the  proper  county  the  sum  of  five  dollars  lor  each 
day  actually  and  necessarily  spent  by  him  in  the  performance  of  the  duties 
of  his  office,  together  with  the  sum  of  five  cents  per  mile  for  each  mile 
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actually  ^d  necessarily  traveled  by  him  in  the  performance  of  his  duties, 
which  shall  be  paid  monthly  under  such  conditions  as  to  verification  of 
time  of  employment  as  may  be  prescribed  by  the  rules  and  regulations 
which  shall  be  made  in  that  behalf  by  the  courts  of  the  respective  counties. 

The  sixth  section  of  the  act  of  1911  provides  that  hearings  or  trial  lists 
shall  be  prepared  by  the  respective  county  boards  of  viewers,  or  by  their 
direction,  fixing  a  proper  number  of  cases  for  each  day  to  occupy  the  time 
of  the  sessions  of  the  viewers,  said  hsts  to  be  prepared  such  time  in  advance 
of  the  actual  hearings  and  circulated  in  such  manner  as  may  be  directed 
by  standing  rule  or  otherwise  by  the  courts  of  the  respective  counties.  The 
seventh  section  provides  that  all  hearings  of  the  board  shall  be  held  pub- 
licly, in  the  court  house  of  the  courts  of  common  pleas  of  the  respective 
counties,  or  in  some  other  suitable  place  or  places  designated  in  each  county 
by  the  courts  thereof,  and  that  it  shall  be  the  duty  of  the  proper  authori- 
ties to  prepare  and  furnish  such  places,  and  to  provide  for  the  proper  light- 
ing, heating  and  care  of  the  same,  and  to  furnish  such  facilities  and  do 
such  things  as  shall  be  proper  to  enable  boards  of  view  fully  to  discharge 
their  duties.  The  eighth  section  empowers  the  board  of  viewers  to  employ 
such  stenographers  and  clerical  assistants  as  the  county  commissioners,  or 
the  legislative  body  of  the  county,  shall  authorize,  whose  salary  and  com- 
pensation shall  be  fixed  by  the  county  commissioners,  or  the  legislative 
body  of  the  county,  and  which  shall  be  paid  out  of  the  treasury  of  the 
proper  county,  as  shall  all  other  costs  attendant  upon  the  discharge  by  the 
boards  of  viewers  and  boards  of  view  of  their  duties.  The  board  of  viewers 
as  an  entire  body  may  incur  e:tpenses  entirely  separate  and  distinct  from 
the  expenses  incurred  by  the  several  boards  of  view.  Taking  all  these  pro- 
visions of  the  act  into  consideration,  along  with  the  fact  that  in  counties 
having  more  than  one  million  inhabitants  each  member  of  the  board  of 
viewers  receives  an  annual  salary  of  five  thousand  dollars,  while  in  fountiefl 
containing  less  than  one  million  inhabitants  each  member  of  the  board  of 
viewers  receives  but  five  dollars  per  day  for  the  time  actually  en^^aged  in 
the  performance  of  his  duties,  and  mileage,  it  hardly  can  be  said  seriously 
that  it  was  the  intention  of  the  legislature  that  the  total  amount  paid  out 
of  the  treasury  of  any  county  to  the  viewers  of  that  county  should  be  so 
apportioned  among  all  the  cases  in  which  viewers  were  appointed  as  to 
show  the  exact  cost  to  the  county  of  any  particular  proceeding  of  view. 
No  provision  is  made  by  the  Act  of  Assembly  for  such  an  af^ortiomnent. 
It  would  be  absolutely  impossible,  in  many  cases  at  least,  to  determine  just 
what  the  cost  to  the  county  of  any  of  those  cases  has  been. 

And  no  provision  whatever  is  made  in  the  act  of  1911,  or  by  the  amend- 
ment to  that  act  of  1913,  for  a  recovery  by  the  county  of  the  amount  ex- 
pended by  it  in  the  payment  of  viewers  in  any  case.  By  the  last  section 
of  the  act  of  1911  all  acts  or  parts  of  acts  inconsistent  therewith  are  re- 
pealed. The  eleventh  section  of  the  general  railroad  act  of  Febniary  19, 
1849,  P,  L.  79,  provided  that  in  cases  like  this  if  any  damages  should  be 
awarded,  and  the  report  of  the  viewers  should  be  confirmed  by  the  court, 
judgments  should  be  entered  thereon,  and  the  costs  and  expenses  incurred 
should  be  defrayed  by  the  railroad  company,  and  that  each  of  the  viewers 
appointed  under  the  provisions  of  that  act  should  be  entitled  to  one  dollar 
and  fifty  cents  per  day  for  every  day  necessarily  employed  in  the  perform- 
ance of  his  duties,  to  be  paid  by  the  railroad  company.  While  the  duties 
to  be  performed  by  the  viewers  remain  the  same  under  the  act  of  1911  in 
railroad  cases  as  they  were  under  the  act  of  1849,  the  method  -provided  for 
the  appointment  and  compensation  of  vie^vers  by  the  act  of  1911  is  entirely 
different  from  that  under  the  act  of  1849.  And  the  act  of  1849  required" 
the  appointment  of  seven  viewers,  while  under  the  act  of  1911  tnit  three 
are  appointed. 
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In  Reber's  Petition,  235  Pa.,  622,  it  was  said  by  the  Su)>rem«  Court 
that  the  act'  of  June  23,  1911,  P.  L.  1123,  establishes  a  new  system  and  a 
complete  within  itself  in  so  far  as  its  scope  extends  and  needs  the  aid  of 
no  other  statute  to  give  it  effect,  and  that  if  the  imposition  of  the  costs  of 
maintaining  the  system  upon  the  counties  shall  prove  to  be  burdensome 
the  remedy  is  to  be  sought  from  the  legislature  and  not  in  the  courts.  In 
Brown's  Petition,  236  Pa.,  1,  it  was  held  that  the  act  of  June  23,  1911,  P. 
L.  1123,  providing  for  the  appointment  of  three  viewers  in  all  caSss  coming 
within  its  purview,  repealed  the  act  of  February  19,  18^9.  P.  L.  79,  in  so  far 
as  it  provided  for  the  appointment  of  seven  viewers  in  railroad  cases.  And 
we  are  of  opinion  that  the  act  of  1911  repealed  also  the  act  of  1849  in  so 
far  as  that  act  related  to  the  primary  liability  for  the  payment  of  the  com- 
pensation of.  the  viewers.  And  because  the  act  of  1911  neither  expressly 
nor  by  implication  authorizes  the  counties  of  the  state  to  recover  back  any 
part  of  the  payments  made  by  them  to  the  viewers  appointed  by  the  courts 
from  any  of  the  parties  concerned  in  the  proceedings  before  the  viewers, 
we  are  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  from  the  de- 
fendant in  the  present  case. 

And  now,  November  25,  1913,  upon  and  after  due  consideration,  and 
for  the  reasons  set  forth  in  the  opinion  herewith  filed,  it  is  ordered  that 
judgment  be  entered' for  the  defendant. 


Kirchartc  vs.  Fritz. 

Malicious  prosecution — — Malice^— ProhabU  cause Suff\citncy  of  evidence. 

Ttia  secretary  of  a  school  board  Issued  a  warrant  of  the  board  for  money 
without  authority,  and  !n  company  with  A  vlBlted  B.  who  cashed  the  same.  There 
was  a  conflict  of  testtmnnv  as  to  what  part  B  took  In  the  transaction.  Paymeat 
of  the  warrant  was  refused  hy  the  bank  on  which  It  was  drawn,  and  A  profle- 
cuted  B  and  the  secretary  for  false  pretense.  The  bill  was  Ignored  by  the  grand 
Jury.  Held  In  an  action  for  damagps  by  A  against  B  the  above  facta  were  suf- 
flclent  to  take  the  case  to  the  Jury  on  the  question  of  malice  and  want  of  prob- 
able cause. 

Motion  for  jadgment  non  obstante  veredicto.  No.  290  February  Term,  1912. 
C.  P.  Allegheny  County. 

R.  P.  Tannehill,  for  plaintiff. 
If.  C.  Slill-wagon,  for  defendant. 

FoSB,  J.,  January  7,  1914. — The  plaintiff  recovered  a  verdict  in  this  action  for 
an  alleged  malicious  prosecution  and  defendant  moves  the  court  for  judg- 
ment non  obstante  veredicto,  assigning  as  reason  therefor  the  refusal  to 
give  binding  instructions. 

The  secretary,  Joe  C.  Warren,  of  the  school  district  of  Franklin  Town- 
ship, in  the  County  of  Warren,  without  authortiy  of  the  board  of  directors, 
issued  a  warrant  directing  the  treasurer  of  the  school  district  to  pay  him, 
Joe  C.  Warren,  the  sum  of  $25.  The  warrant  was  on  the  blank  usually  used 
by  the  school  board  and  had  been  detached  from  the  warrant  book.  It  was 
dated  June  14,  1911,  bore  Joe  C,  Warren's  signature  as  secretary  and  the 
forged  signature  of  the  president  of  the  board,  David  Plugh. 

About  June  18,  1911,  Joe  C.  Warren,  accompanied  by  the  plaintiff,  vis- 
ited defendant's  home  and  place  of  business  and  upon  request  defendant 
cashed  the  warrant,  giving  Joe  C.  Warren  the  sum  of  $25.  On  the  day  fol- 
lowing, defendant  deposited  the  warrant  and  in  due  course  it  was  presented 
to  the  J.  H.  McClure  Bank,  where  by  its  terms  it  was  payable.  The  bank 
refused  to  honor  the  warrant  and  certified  that  payment  had  been  stopped. 
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The  school  board  had  on  deposit  sufficient  funds  to  pay  the  vrarrant,  but 
directed  that  payment  be  refused  for  the  reason  that  the  warrant  had  been 
issued  without  authority  of  the  board. 

Subsequenty,  on  demand  made  by  the  defendant,  plaintiff  promised  to 
repay  the  sum  advanced  or  to  see  that  it  was  repaid. 

On  July  19,  1911,  the  defendant:  appeared  before  an  alderman  in  the  City 
of  Pittsburgh  and  lodged  an  information  against  the  plaintiff  and  Joe  C. 
Warren,  charging  them  both  with  the  crime  of  false  pretense.  The  false 
pretense  consisted  in  the  allegation  that  the  plaintiff  and  Warren  had  ob- 
tained money  from  Fritz  by  persuading  him  to  cash  an  unauthorized  and 
forged  warrant.  A  warrant  was  issued  and  on  the  same  day  the  plaintiflt 
was  arrested,  gave  bail  for  a  hearing,  and  was  released.  At  or  immediately 
prior  to  the  time  fixed,  the  plaintiff  waived  a  hearing  and  was  held  on  bai! 
for  court.  The  information  was  returned  to  the  Court  of  Quarter  Sessions 
and  Upon  consideration  the  grand  jury  ignored  the  bill. 

To  sustain  the  plaintiff's  action  it  was  necessary  to  show  malice  and  want 
of  probable  cause.  This  he  proceeded  to  do  by  offering  evidence  showing 
or  tending  to  show  that  be  was  not  guilty  of  the  offense  charged,  the  action 
of  the  grand  jury;  that  the  plaintiff  and  defendant  resided  in  the  same  neigh- 
borhood and  had  been  acquainted  for  a  year  or  more,  and  that  al  the  instance 
of  the  defendant  a  constable  had  called  upon  the  plaintiff,  demanded  the 
$25  and  threatened  that  unless  payment  was  made  the  defendant  would  take 
further  steps. 

Where  there  is  no  dispute  in  relation  to  the  facts  or  doubt  as  to  the  in- 
ferences to  be  drawn  therefrom,  it  is  for  the  court  to  determine  whether  they 
constitute  probable  cause,  but  where  the  evidence  is  contradicting  or  the 
facts  admit  of  contrary  inferences,  the  jury  may  say  under  proper  instruc- 
tions whether  there  was  probable  cause.  Delaney  vs.  Lindsay,  46  Supr. 
Ct.,  28. 

Except  that  the  plaintiff  was  present  and  introduced  Warren  to  the 
defendant,  there  was  nothing  in  the  case  indicating  that  the  plaintiff  knew  or 
had  reason  to  suspect  that  the  warTai:t  had  been  issued  without  authority 
or  that  the  signature  of  the  president  had  been  forged.  Warren  was  and 
for  a  year  or  more  had  been  secretary  of  the  board.  The  warrant  was  in  due 
form  and  apparently  properly  executed.  It  did  not  appear,  nor  did  the  de- 
fendant claim,  that  the  plaintiff  knew  of  the  fraud  practiced. 

The  evidence  was  conflicting  as  to  what  was  .said  by  the  plaintiff  at  his 
introduction  of  the  defendant  and  as  to  what  was  said  by  the  constable  when 
he  demanded  payment  of  the  $25.  The  verdict  of  the  jury  established  that 
the  plaintiff  made  no  representations  to  the  defendant  with  reference  to  the 
validity  of  the  warrant  nor  did  he  receive  any  part  of  the  money  paid  by  the 
defendant.  Warren's  act  was  one  calculated  to  impose  alike  on  the  plaintiff 
and  on  the  defendant.  It  was  for  the  jury  to  say  whether  or  not  the  cir- 
cumstances were  sufficient  to  warrant  an  ordinarily  prudent  person  in  believ- 
ing that  the  plaintiff  was  guilty  of  the  offense  charged. 

The  defendant  further  contended  that  he  consulted  and,  in  instituting 
the  prosecution,  acted  upon  the  advice  of  counsel.  His  account  of  the  facts 
in  regard  to  the  case  given  his  counsel  was  not  definite,  but  the  jury  were 
instructed  that  the  advice  of  counsel  was  important  in  determining  the  ques- 
tion of  malice  and  of  probable  cause. 

We  are  of  opinion  that   the  motion  for  judgment  n.  o.  v.   should  be 

January  7,  1914,  rule  for  judgment  non  obstante  veredicto  is  refused  and 
it  is  ordered  that  judgment  for  the  plaintiff  be  entered  on  the  verdict  on  the 
payment  of  the  jury  fee. 
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Id  re  Holding  of  Elections  of  Count?  Snpeiiotendents  of  Schools. 

School  code County  superinlendenti Election  of. 

Under  the  Mhool  code  county  Buperltttendenta  must  be  elected  on  the  llret 
Tuesdar  of  Uay,  1914,  and  shall  hold  office  from  the  first  Monday  or  June,  1S14, 
to  tli«  flrst  Monaay  of  May,  1S18,  and  their  BUcKeBeora  shall  be  elected  On  the 
second  Tuesday  of  April,  191S. 

December  3,  1913. 
Dr.  Nathan  C.  Schaeffer, 

Superintendent  of  Public  Instruction, 
HarrisbuTg. 

Sir — This  Department  is  in  receipt  of  your  communication  of  October  20th, 
asking  to  be  advised  with  reference  to  the  proper  date  upon  which  you  should 
order  the  holding  of  elections  of  county  superintendents  of  schools  in  tht.  year 
1914. 

An  examination  of  sections  1105  and  1106  of  the  School  Code,  approved  May 
18,  1911,  discloses  a  legislative  intent  to  provide,  as  a  general  proposition,  for  the 
election  of  county  superintendents  by  the  school  directors  of  each  county,  on  the 
second  Tuesday  of  April  every  fourth  year,  for  terms  of  four  years,  to  begin  on 
the  first  Monday  of  May  next  following  the  election. 

Under  the  legislafon  repealed  by  the  School  Code,  county  superintendents 
were  elected  on  the  first  Tuesday  of  May  every  third  year  for  terms  of  three  years, 
to  b^in  on  the  first  Monday  of  June  following  the  election.  As  the  ysar  1911 
was  the  regular  year  under  previous  legislation  for  the  election  of  county  super- 
intendtnts,  these  officers  were  elected  throughout  the  Commonwealth  on  the  first 
Tuesday  of  May,  1911,  which  date  was  prior  to  the  approval  of  the  Sehooi  Code. 
The  ttrms  of  the  county  superintendents  elected  on  the  first  Tuesday  of  May, 
1911,  would,  under  prior  legislation,  end  on  the  first  Monday  of  June,  1914,  To 
the  end  that  these  terms  might  not  be  disturbed,  and  in  order  that  the  new 
system  might  be  put  in  operation  without  any  unntcessary  confusion,  it  was  pro- 
vided in  section  1105  of  the  Code  that  county  superintendents  should  be  elected: 

"On  the  second  Tuesday  of  April  one  thousand  nine  hundred  and  eighteen, 
and  on  the  same  day  of  every  fourth  year  thereafter  *  •  •  to  serve  for  four 
years  from  the  first  Monday  of  May  next  following :  Provided,  that  on  the  first 
Tuesday  of  May  one  thousand  nine  hundred  and  fourteen  county  superintendents 
shall  be  elected  as  herein  provided  to  serve  from  the  first  Monday  of  June  one 
thousand  nine  hundred  and  fourteen  until  the  first  Monday  of  May  one  thousand 
nine  hundred  and  eighteen." 

By  following  this  express  provision  for  putting  the  new  system  into 
operation  no  confusion  will  arise  and  the  elections  in  the  year  1918  will  be 
the  first  regular  elections  under  the  new  system  for  electing  county  superin- 
tendents. Although  it  is  provided  in  section  1106  of  the  Code  that  county 
superintendents  shall  give  notice  of  the  convention  of  school  directors  to 
be  held  "for  the  purpose  of  electing  a  county  superintendent  on  the  second 
Tuesday  of  April  one  thousand  nine  hundred  and  fourteen,"  and  thereafter," 
etc.,  it  is  obvious,  when  this  section  is  read  in  connection  with  the  preced- 
ing section,  that  the  designation  of  the  year  1914  is  erroneous,  and  that  the 
legislature  intended  to  make  a  special  provision  for  the  election  in  the  year 
1914,  by  means  of  the  above  quoted  proviso. 

You  are  accordingly  advised  that  you  should  order  the  elections  of 
county  superintendents  in  the  year  1914  to  be  held  on  the  first  Tuesday  of 
May,  1914,  the  superintendents  elected  on  that  date  to  serve  from  the  first 
Monday  of  June,  1914,  to  the  first  Monday  of  May,  1918,  and  their  successors 
to  be  elected  on  the  second  Tuesday  of  April.  1918. 
Very  truly  yours, 

J.  E.  B.  CUNNINGHAM, 
First  Deputy  Attorney  General, 
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HanchcBter  vs.  Add;. 

Rules  of  Court Actions Death  of  plaintiff- Abatement  of  suit. 

Th«  rule  at  Che  Conimon  Pleaa  Court  of  Allesheny  County  which  redtea  that 
."If  the  plnlntlff  In  any  action  be  dead  and  the  pereon  to  whom  the  same  shall 
survive  shall  not  be  auhatltuted  within  one  year  •  *  •  the  suit  ahull  B;bate 
and  the  court  shall,  upon  affidavit  of  the  death  and  that  said  time  has  elapsed, 
direct  [be  prothonotary  to  mark  the  action  abated  accordingly"  1b  void  because  It 
provides  no  way  by  notice  ot  bringing  Che  jiersonal  representatives  of  the  deceased 
Into  oourL 

Sur  rule  to  show  cause  why  case  should  not  be  marked  abated.  No.  46  First 
Term,  1911.    C  P.  Allegheny  County. 

H.  F.  Mercer,  for  plaintiff. 

Brown  &>  Stewart,  for  defendant  -  . 

Seafeb,  J.,  December  16,  1913.  The  rule  herein  is  tak^n  under  Ri^le  I  of 
this  court,  which  provides  that  ''If  the  plaintiff  in  any  action  be  dead  and  the 
person  to  whom  the  same  shall  survive  shall  not  be  substituted  within  one  year 
*  *  *  the  suit  shall  abate  and  the  court  shall,  upon  a.ffid^vit  of  the  death  and 
that  said  time  has  elapsed,  direct  the  prothanotary  to  mark  the  action  abaud 
accordingly." 

We  understand  it  to  be  admitted  that  the  facts  of  this  cast  are  wtthin  the 
provisions  of  the  rule,  but  it  is  claimed  by  counsel  for  the  personal  representa- 
tives of  the  plaintiff  that  the  rule  itself  is  void.  The  rule  appears  to  be  a  very 
old  one  and  to  be  in  substance  the  same  as  the  rule  of  the  Common  Pleas  of 
Lancaster  County  which  was  under  consideration  in  the  case  of  Reist  vs.  Heil- 
bringer,  11  S.  &  R  131.  In  Chat  case  the  Supreme  Court  pointed  out  that  the 
personal  representatives  to  whom  the  action  survived  by  the  act  of  assembly 
could  not  be  put  out  of  court  for  default  in  not  prosecuting  the  action  unless 
they  were  in  some  reasonable  way  called  on  to  do  so  and  that  the  rule  which 
provided  for  abating  the  action  without  any  notice  to  them  was  void. 

The  object  of  the  rule  is  to  require  a  reasonably  prompt  prosecution  of  the 
action  which  survives  the  death  of  the  plaintiff  and  it  is  stated  by  Mr.  Justice 
Duncan  in  the  case  cited  that  in  his  opinion  the  defendant  might  con4)el  the  per- 
sonal representative  of  the  deceased  plaintiff  to  appear  by  scire  faci.is.  Rules 
to  show  cause  have  for  many  purposes  taken  the  place  of  the  more  ancient  and 
formal  legal  proceedings,  as  was  stated  by  Mr.  Justice  Mitchell  in  Park  Brothers 
vs.  Oil  City  Boiler  Works,  204  Pa.  4S7.  We  see  no  reason  why  a  rule  to  show 
cause  might  not  be  substituted  for  such  a  scire  facias  and  a  rule  of  court  pro- 
viding for  such  a  procedure  would  no  doubt  be  valid.  The  present  rule,  however, 
provides  for  no  notice  of  any  sort  to  the  personal  representatives  of  the  deceased 
party  and  does  not  bring  him  into  court.    The  rule  is  therefore  discharged. 
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Borouch  of  Bellerue  et  sL  ti.  Ohio  Valler  Water  Compu^. 

Wattr  companitt Boroushs—~lValer  rales Increase  of Reasonableness 

Injitnelioi^ Public  Strvice  Commission  Act  of  July  26th,  1913. Jttris- 

diction  of. 

A  borourh  filed  a  bUI  BKtUUBt  «  water  comp&ny  alleKltiK  that  the  borouKti  had 
^ven  to  ths  company  the  right  to  lay  Its  water  pli>eB  In  a  borougb  street  and 
fumlBb  tha  residents  with  water  at  a  certain  speclllc  rate  and  that  In  violation  of 
tlila  contract  the  company  bad  Increaaed  the  rate  and  had  threatened  to  discon- 
tinue the  water  In  case  of  nonpayment  of  the  rate.  The  bill  prayed  that  the  com- 
pany be  restrained  from  dlecontlnulnK  the  service  and  from  putting  Into  ettect 
the  Increaaed  rate  and  that  it  be  compelled  to  supply  water  at  the  old  rate. 

Bald  that  as  ^he  Legislature  of  Pennsylvania,  by  the  Act  of  July  Stth,  ISlt, 
aitabllshlngr  a  public  service  commlsalon,  had  provided  a  full,  complete  and  ade- 
quate system  for  determining  all  questions  aflectlng  the  relation  between  public 
service  companies  and  other  companies  and  for  the  purposes  of  carrying  out  the 
provisions  ot  this  act  It  had  established  a  tribunal  for  determining  all  questions 
raJaed  In  the  plalntlfTs  bill,  the  court  had  no  Jurisdiction  because  It  had  been 
deprived  of  the  question  of  detBrmlnlng-  the  reasonableness  of  rates  and  of  any 
discrimination  arising  In  rates. 

As  the  public  service  commlaelon  has  full  power  to  direct  the  refunding  Of 
any  money  tniproperly  collected  by  the  water  company  under  the  proposed  new 
schedule,  ther*  was  no  neceaslty  for  granting  a  preliminary  Injunction. 

In  Equity.    No,  438  April  Term,  1914.    C.  P.  Allegheny  County. 

David  L.  Starr  and  Leonard  K.  Guiler,  for  plaintiff. 
Gordon  Sr  Smith,  iot  defendant. 

Evans,  J.,  February  11,  1914.— The  Borough  of  Bellevue  and  two  of  its 
citizens  and  taxpayers  filed  this  bill  against  the  Ohio  Valley  Water  Com- 
pany. The  Boroughs  of  Avalon,.  Ben  Avon  and  Emsworth,  with  certain  citi- 
zens of  each  borough,  filed  separate  bills  against  the  water  company,  and  as 
all  of  these  bills  and  the  prayers  for  relief  are  substantially  the  same,  they 
may  all  be  disposed  of  in  one  opinion. 

The  allegations  of  the  bill  are,  in  substance,  that  the  Ohio  Valley  Water 
Company  is  a  corporation  of  the  State  of  Pennsylvania,  organized  for  the 
purpose  of  supplying'  water  to  the  public  in  the  said  borough  and  elsewhere; 
that  it  is  the  successor  of  the  Bellevue  Water  Company,  a  corporation  organ- 
ized for  the  same  purpose;  that  the  Bellevue  Water  Company  in  1896  and 
1897  entered  into  contracts  with  the  Borough  of  Bellevue  by  the  terms  of 
which  the  borough  granted  to  the  water  company  the  right  to  lay  its  pipes 
in  the  streets  of  the  borough,  and  in  turn  the  water  company  agreed  to  fur- 
nish water  to  the  borough  and  to  the  citizens  of  the  borough  at  rates  pro- 
vided in  the  said  contract;  that  "The  rates  herein  specified  shall  not  be  in- 
creased by  the  Bellevue  Water  Company,  its  successors  or  assigns,  without 
the  permission  of  the  borough  council";  that  the  term  of  the  contract  was  co- 
extensive with  the  franchise;  that  on  the  30th  of  December,  1913,  the  Ohio 
Valley  Water  Company  posted  its  water  rates,  to  become  effective  on  Decem- 
ber 31,  1913,  and  that  these  rates  are  greatly  in  excess  of  the  rates  specified 
in  the  contract  between  the  borough  and  the  water  company  and  that  the 
water  company  is  demanding  from  its  customers,  in  payment  for  the  water 
furnished  by  it,  payment  under  the  new  rates  established  on  December  31st, 
and  that  the  water  company  has  threatened  to  discontinue  the  furnishing  of 
water  in  case  of  non-payment  of  the  rates. 

The  plaintiff  prays: 

First.  "That  the  said  defendant  company  be  restrained  by  injunction  by 
your  honorable  Court,  at  first  temporary  and  afterward  to  be  made  perma- 
nent, from  discontinuing  the  service  of  water  to  the  public  buildings,  fire 
hydrants,  sewer  system  and  other  public  places  in  the  Borough  of  Bellevue, 
and  from  the  residences  and  places  of  business  of  your  orators." 
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Borough  of  Bellevue  at  al.  tb.  Ohio  Vallay  Water  Company. 

Second.  "That  by  like  injunction  the  defendant  company  be  restrained 
from  discontinuing  the  usual  service  of  water  and  making  the  same  depend- 
ent upon  the  payment  to  the  defendant  of  other  than  the  rate*  set  forth  in 
the  ordinances  hereto  attached  and  marked  Exhibits  'A',  'B',  'C  and  'D'," 

Third.  "That  by  like  injunction  the  defendant  company  be  restrained 
from  putting  into  force  the  increased  rates  set  forth  herein,  or  any  other  rate 
of  increase  in  conflict  with  the  terms  of  the  ordinances  hereto  attached  ani 
marked  Exhibits  'A*,  'B',  *C'  and  'D'  until  the  same  shall  be  agreed  to  by  the 
Bellevue  Council  according  to  the  terms  of  said  ordinances." 

Fourth.  "That  a  like  injunction  be  made  for  the  protection  of  each  and 
every  other  citizen  of  the  Borough  of  Bellevue,  who  may  be  a  consumer  of 
water  supplied  by  the  defendant  company,  upon  securing  pro  rata  his,  her  or 
their  liability  on  the  injunction  bond  and  to  share  the  costs  and  the  expenses 
of  this  proceeding." 

And  for  general  relief. 

An  examination  of  the  plaintiff's  bill  discloses  the  fact  that  the  prayer 
for  an  injunction  is  based  solely  upon  the  ground  that  the  plaintiff,  the  Bor- 
ough of  Bellevue,  has  a  contract  with  the  water  company,  fixing  the  rate  at 
which  water  will  be  supplied  to  the  municipality  and  to  the  citizens  thereof, 
and  that  that  contract  is  irrevokahle  and  that  the  rates  (or  water  cannot  be 
increased  except  by  the  consent  of  Council  in  accordance  with  the  terms  of 
that  contract.  There  is  no  allegation  in  the  bill  that  the  new  water  rates 
established  on  December  31,  1913,  are  excessive,  and  the  reason  why  such  an 
allegation  is  not  contained  in  the  plaintifl's  bill  is  apparent,  for  it  is  conceded 
by  the  plaintiffs  that  the  Court  of  Common  Pleas  has  not  jurisdiction  to 
determine  the  reasonableness  of  water  rates  since  the  passage  of  the  Act  of 
July  26,  1913,  P.  L.  1374.  The  only  authority  possessed  by  ihe  Court  of  Com- 
mon Pleas  to  determine  the  question  of  reasonableness  or  unreasonableness 
of  water  rates  was  contained  in  the  seventh  clause  of  Section  34  of  the  Act 
of  the  29th  of  April,  1874,  F.  L.  73,  and  that  part  of  the  clause  has  been  ex- 
pressly repealed  by  the  Act  of  1913,  above  referred  to. 

The  question  then  presented  to  this  court  by  the  bill  of  the  plaintiffs  is 
whether  we  will  enjoin  the  defendant  company  from  increasing  its  rates  with- 
out any  power  on  the  part  of  this  court  to  examine  into  the  reasonableness 
of  that  increase,  and  solely  because  on  its  entrance  into  the  borough  the  water 
company  fixed  by  contract  with  the  borough  the  rates  to  be  charged  for  the 
furnishing  of  water. 

This  question  was  raised  in  the  case  of  the  Borough  of  Turtle  Creek  and 
other  boroughs  against  the  Pennsylvania  Water  Company,  not  yet  reporteil 
and  similar  contracts  between  the  water  company  and  the  several  boroughs 
were  held  to  be  subject  to  the  revision  of  rates  by  the  Court  of  Commo:i 
Fleas.  It  is  true  that  in  the  case  of  the  Borough  of  Turtle  Creek,  in  which 
the  opinion  was  written,  it  is  suggested  in  the  opinion  of  the  court  that  so 
far  as  meter  rates  were  concerned  the  terms  of  the  contract  were  that  meter 
rates  should  be  the  same  as  established  in  the  City  of  Fittsburgh,  and  that  at 
the  time  the  contract  was  executed  the  City  of  Pittsburgh  had  no  meter  rates 
for  domestic  purposes.  But  the  same  decision  was  made  in  the  cases  of  th^ 
Borough  of  East  Pittsburgh,  where  the  terms  of  the  contract  fixed  the  rates 
o  be  charged  to  the  consumers  as  the  same  at  that  time  charged  by  the  Penn- 


sylvania Water  Company  to  the  consumers  of  other  boroughs,   so   that   the 
r  decision  of  the  court  in  those  cases  was  to  the  effect  that  although  the 


rates  were  definitely  fixed  by  the  contract,   the   term   of  the   contract  beinff 
inlimited  and  indefinite,  the  rates  were  subject  to  revision  by  a 


petent  jurisdiction.  This  was  before  the  passage  of  the  Public  Servic 
of  July  26,  1913,  and  without  passing  upon  the  question,  there  is  a  stro: 
timation  in  the  opinion  of  the  Supreme  Court  that  since  the  passage  o 
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Boroagb  of  Bellerue  et  ol.  tb.  Ohio  Valley  Water  Campanr. 

act  no  contract  fixing  the  rate  for  service  by  a  public  service  company  is 
irrevokable.    Section  8  of  Article  3  of  said  act  provides: 

"It  shall  be  unlawful  in  any  public  service  company  (a)  To  charge,  de- 
mand, collect  or  receive,  directly  or  indirectly,  by  any  special  rate,  rebate, 
drawback,  abatement  or  other  device  whatsoever,  from  any  person  or  cor- 
poration, for  any  service  rendered  or  to  be  rendered,  a  greater  or  less  com- 
pensation or  sum  than  it  shall  demand,  charge,  collect  or  receive  from  any 
other  person  ot  corporation  for  a  like  contemporaneous  service  under  Sub- 
stantially similar  circumstances  and  conditions,  (b)  To  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  in  favor  of  or  to  any  person 
or  corporation,  or  any  locality,  or  any  particular  kind  or  description  of  traffic 
or  service  in  any  respect  whatsoever;  or  to  subject  any  particular  person  or 
corporation  or  locality  or  any  particular  kind  or  description  of  traffic  or 
service  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever." 

Section  1  of  Article  S  of  the  said  Public  Service  Act,  providing  for  the 
powers  of  the  Commission,  states: 

"Said  power  and  authority  shall  include  the  power  to  inquire  into  and 
regulate  the  service,  rates,  fares,  tolls  or  charges  of  any  and  all  public  service 
companies." 

Section  3  provides:  "Whenever  the  Commission  shall  determine,  after 
hearing  had  upon  its  own  motion  or  upon  complaint  that  the  rates,  fares,  tolls 
or  charges  established,  demanded,  exacted,  charged  or  collected  by  any  pub- 
lic service  company  or  companies,  for  any  service  rendered  or  furnished,  are 
unjust  or  unreasonable  or  inadequate  or  are  unjustly  discriminatory  or  unduly 
or  unreasonably  preferential  *  *  *  then  the  Commission  shall  determine 
and  prescribe  by  specific  order  the  maximum  just,  due,  equal  and  reasonable 
rates,  fares,  tolls  and  charges  to  be  thereafter  established,  demanded,  exacted, 
charged  or  collected  for  the  service  to  be  performed." 

It  will  be  observed  by  the  provisions  of  the  act  quoted  above  that  it  was 
the  purpose  of  its  framers  not  only  that  rales  should  be  reasonable,  but  that 
they  should  be  uniform  for  the  same  service  performed  and  that  the  tribunal 
to  determine  that  question  should  be  the  Commission  created  by  that  act. 

An  examination  of  the  bills  filed  by  the  several  boroughs  now  before  me, 
discloses  the  fact  that  the  meter  rate  for  domestic  purposes,  as  tixed  by  the 
contract  between  the  water  company  and  the  Borough  of  Bellevue,  is  twenty 
cents  per  thousand  gallons  and  the  meter  rate  fixed  by  the  contract  with  the 
Borough  of  Avalon  is  thirty  cents  per  thousand  gallons.  On  the  face  of  these 
contracts  it  would  appear  that  they  violated  the  terms  of  the  Act  of  July  26, 
1913,  which  provides  that  the  rates  shall  be  uniform  for  the  same  service  ren- 
dered, and  this  court  is  asked  to  enforce  these  two  contracts  by  permanent 
injunction  against  the  water  company  without  any  power  in  the  court  to 
examine  into  the  question  of  rates,  as  to  whether  the  rates  fixed  by  the  con- 
tracts contravened  the  Act  of  Assembly  or  not. 

Section  31  of  Article  6  of  the  Public  Service  Company  law  provides: 
"That  no  injunction  shall  issue  modifying,  suspending,  slaying  or  annulling 
any  order  of  the  Commission  or  of  a  Commissioner  except  upon  notice  to 
the  Commission  and  after  cause  shown  upon  hearing.  The  Court  of  Com- 
mon Pleas  of  Dauphin  County  is  hereby  clothed  with  the  exclusive  jurisdic- 
tion throughout  the  Commonwealth  of  all  proceedings  for  such  injunctions, 
subject  to  an  appeal  to  the  Supreme  Court." 

While  this  bill  does  not  ask  the  court  to  modify,  suspend  or  stay  any 
order  of  the  Public  Service  Commission,  yet  it  would  have  this  court  antici- 
pate the  action  of  the  Commission  and  by  issuing  an  injunction  determine 
finally  that  the  contracts  between  the  borough  and  the  water  company  are 
irrevokable  and  that  the  rales  fixed  there  may  nol  be  raised  except  in  accord- 
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Borough  of  Bellevue  et  al.  vs.  Ohio  Valley  Water  Company, 
ance  with  the  terms  of  the  contract.  It  will  be  readily  seen  that  if  our 
injunction  is  to  have  any  bindiDg  effect  with  the  Cotnmiaaion  it  would  prcTCnt 
that  body  passing:  upon  the  question  of  the  reasonableness  of  the  rates  fixed 
by  the  contract.  If  it  does  not  bind  the  Commission,  what  a  vain  thing'  this 
court  is  aaked  to  do. 

I  have  discussed  this  application  for  an  injunction  on  the  allegations  of 
the  bill  and  the  prayer.  On  the  argument  of  the  motion  it  was  suggested 
by  the  counsel  for  the  plaintiff  that  this  court  should  issue 
restraining  the  enforcement  of  the  new  schedule  of  rates  un 
Service  Commission  should  pass  upon  their  reasonableness. 
before,  there  is  nothing  in  the  bill  which  alleges  these  rates  to 
able.  There  is  nothing  which  recognizes  the  jurisdiction  of  the  Public 
Service  Commission  and  there  is  nothing  in  the  prayer  of  the  bill  requesting 
this  court  to  intervene  and  stay  proceedings  until  the  Pubhc  Service  Com- 
mission can  pass  upon  the  question. 

Section  5  of  Article  5  of  the  Public  Service  Company  law  provides:  "If 
after  hearing  on  complaint  or  upon  motion  the  commission  shall  determine 
that  any  rates  which  have  been  collected  or  any  acts  which  have  been  done 
or  omitted  to  be  done,  or  any  regulations,  classifications  or  practices  which 
have  been  enforced  or  in  relation  to  any  seoice  rendered,  after  this  act  be- 
comes effective,  by  any  public  service  company  complained  of  were  in  viola- 
tion of  any  order  of  the  Commission  or  were  unjust  or  unreasonable  or 
tinjustljr  discriminatO^ry  or  unduly  or  unreasonably  preferential  •  »  •  the 
Commission  shall,  upon  petition,  have  the  power  and  authority  to  have  an 
order  for  reparation  awarding  and  directing  the  payment  to  any  such  com- 
plainant petitioner,  within  a  reasonable  time  specified  in  the  order,  of  the 
amount  of  damages  sustained  in  consequence  of  said  unjust,  unreasonable  or 
unlawful  collections,  acts  or  commissions,  regulations,  classifications  or  prac- 
tices of  such  public  service  companies." 

It  would  seem  to  me  that  the  above  section  gives  to  the  Public  Service 
Commission  full  power  to  direct  the  refunding  by  the  Ohio  Valley  Water 
Company  of  any  moneys  collected  under  the  new  schedule  which  by  the  final 
order  of  the  Commission  shall  be  determined  to  be  excessive.  But  the  com- 
pany, in  the  argument  of  this  case  at  bar  and  in  its  brief  submitted,  proposed 
that  in  order  to  guard  against  any  possible  interpretation  of  the  above  section 
which  would  determine  that  the  Commission  had  no  authority  in  this  par- 
ticular case  to  direct  reparation,  that  the  defendant  company  will  file  in  this 
case  a  stipulation  to  refund  all  moneys  collected  under  the  schedule  estab- 
lished December  31st,  which  after  hearing  before  the  Commission  shall  be 
deemed  to  be  in  excess  of  just  and  reasonable  rates,  and  for  the  purpose  of 
enforcing  that  stipulation  will  recognize  the  jurisdiction  of  this  court. 

Unless  we  are  going  to  sustain  the  prayer  of  the  bill  in  full  and  perma- 
nently enjoin  the  collection  or  enforcement  of  the  rates  other  than  those  fixed 
by  the  contract  between  the  water  company  and  the  borough  and  declare 
that  the  Public  Service  Commission  has  no  power  to  change  those  rates,  then 
in  view  of  Section  S  of  Article  S  of  the  Public  Service  Law,  supplemented  by 
the  proposed  stipulation  of  this  defendant  company.  I  can  see  no  substantial 
grievance  which  these  plaintiffs  have  upon  which  to  base  an  injunction. 

The  court,  in  the  cases  of  the  several  boroughs  against  the  Pennsylvania 
Water  Company,  above  referred  to.  did  not  enjoin  the  collection  of  the  new 
rates,  but  in  its  decree  directed  the  refunding  to  the  several  customers  of  the 
water  company  of  the  amount  collected  in  excess  of  the  rales  fixed  by  it. 

It  we  had  full  jurisdiction  in  this  case,  as  our  court  had  in  the  Pennsyl- 
vania Water  Company  cases,  we  would,  in  all  probability,  follow  the  practice 
established  by  those  cases. 
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It  is  urged  by  plaintiff's  counsel  that  the  case  of  the  Borough  of  Bellevue 
against  the  Manufacturers  Light  &  Heat  Company,  238  Pa..  388,  governs  this 
case  and  that  the  Supreme  Court  decided  in  that  case  in  effect  that  this  water 
company  cannot  maintain  its  water  pipes  in  the  streets  of  the  Borough  of 
Bellevue  and  not  perform  the  obligations  of  its  contract  entered  into  with 
the  borough  by  virtue  of  which  it  obtained  the  right  to  so  occupy  the  streets. 
I  do  not  think  the  Manufacturers  Light  &  Heat  Company  case  governs  the 
present  one.  In  the  first  place,  water  companies  have  the  right  to  occupy  the 
streets  of  a  municipality  without  the  consent  of  the  municipal  authorities. 
and  gas  companies  have  not;  but  I  do  not  think  that  that  is  the  controlling 
difference  between  the  two  cases.  An  examination  of  the  case  of  the  borough 
against  the  Manufacturers  Light  &  Heat  Company  discloses  the  fact  that  the 
gas  company  based  its  entire  case  upon  the  allegation  that  the  contract  be- 
tween it  and  the  borough  was  void  from  the  beginning.  That  was  the  only 
question  before  the  court.  There  was  no  question  of  reasonable  or  unrea- 
sonable rates  in  that  case  and  all  the  court  decided  in  that  case  was  that  that 
contract  was  a  valid  contract  and  that  the  ga  scompany  couid  not  avoid  its 
obligations  under  that  contract  by  simply  ignoring  it.  We  may  take  what- 
ever view  of  this  case  we  choose,  look  at  it  in  any  way  we  please,  it  comes 
back  to  the  qqestioh  of  the  fixing  of  rates  for  water.  The  power  to  deter- 
mine the  reasonableness  of  these  rates  is  in.  the  Public  Service  Commission. 
To  them  this  case  must  finally  go,  no  matter  what  we  do,  and  for  this  court 
to  issue  an  injunction  with  no  power  to  inquire  into  the  real  merits  of  the 
cage  is  not  a  wise  thing  to  do. 

But  there  is  a  well-known  principle  of  equity  jurisdiction  which  effec- 
tually disposes  of  the  question  of  whether  this  court  has  any  jurisdiction  to 
dispose  of  the  questions  involved  in  this  bill.  Equity  has  no  jurisdiction  of  a 
controversy  where  there  is  an  adequate  remedy  at  law.  This  is  such  a  fixed 
principle  of  equity  jurisdiction  that  the  plaintiff  in  his  bill  must  allege  that  he 
has  no  adequate  remedy  at  law.  The  specific  performance  of  the  contract, 
or  what  is  to  the  same  effect,  the  enjoining  the  breach  of  a  contract,  except 
contracts  affecting  title  to  real  estate,  is  the  exception  and  not  the  rule. 
Ordinarily,  in  cases  of  personal  contracts,  the  courts  relegate  the  plaintiff  to 
bis  action  at  law.  The  real  matter  in  controversy  between  the  parties  to  this 
iill  is  the  question  of  reasonable  rates  to  be  paid  by  the  consumers  for  the 
water  furnished  to  them.  The  Legislature  of  Pennsylvania,  by  the  Act  of 
July  26,  1913,  established  a  full,  complete  and  adequate  system  for  the  deter- 
mination of  all  questions  affecting  the  relations  between  public  service  com- 
panies and  their  patrons  and  for  the  carrying  out  of  the  provisions  of  that 
act  it  established  a  tribunal  for  the  determination  of  all  questions  arising 
under  the  act.  This,  in  my  judgment,  ousts  the  jurisdiction  of  the  court 
of  equity  to  determine  the  questions  raised  by  this  bill.  There  is  a  complete 
and  adequate  remedy  established  by  the  legislature  to  determine  the  rights 
of  the  plaintiffs  and  the  defendants  in  this  controversy.  That  being  true, 
equity  has  no  jurisdiction.  I  might  have  determined  this  question  solely  on 
this  last  proposition,  but  I  have  discussed  some  of  the  provisions  of  the 
Public  Service  Act,  not  for  the  purpose  of  giving  any  decisive  judgment  as 
to  the  interpretation  of  that  act,  because  that  is  for  the  Commission  to  deter- 
mine, but  for  the  purpose  of  illustrating  how  completely  the  legislature  has 
covered  every  matter  of  controversy  between  public  service  companies  and 
their  patrons,  and  what  extensive  powers  are  possessed  by  the  tribunal  cre- 
ated by  the  legislature  to  pass  upon  questions  of  dispute  in  such  cases. 

As  I  stated  before,  in  my  judgment  Section  5  of  Article  5  of  the  Public 
Service  Act  gives  to  the  Commission  the  power  in  this  case  to  order  repara-  ' 
tion;  but  as  this  is  a  new  act  and  other  courts  which  may  have  to  pass  upon 
this  question  may  differ  from  me,  in  order  that  the  rights  of  these  plaintiffs 
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may  be  fully  protected  in  the  premises,  we  will  accept  the  proffer  of  the 
defendant  company  to  file  a  stipulation  and  retain  the  bill  for  the  purpose  of 
enforcing  it. 

And  now,  February  U,  1914,  motion  for  preliminary  injunction  refused. 

)  the  8upremi>  Court  of  Pen  n  sylvan  la,  la  above 


Donnelly's  Estate. 

Decedenfs  estate Insolvency Heirs Advancement  of  money  to  save  the 

estate Repayment  of  advancement  to  creditors Preference. 

The  executors  of  an  estate,  which  required  ready  money  In  order  to  realiae 
on  the  properties  of  the  decedent,  received  from  the  helra  money  for  this  use. 
The  money  was  given  upon  the  consideration  of  repayment.  These  contributions 
were  mingled  with  the  funds  of  the  eetBte.  and  could  not  be  distinctly  traced,  but 
resulted  in  a  distinct  gain  to  the  value  of  the  estate. 

Held  that  the  helra  were  entitled  to  the  repayment  Of  the  money  bo  advanced 
In  preference  to  payment  of  the  creditors  of  the  estate. 

Sur  Exceptions  to  Adjudication.  No,  129  June  Term,  1913.  O.  C  Allegheny 
County. 

Watson  &  Freeman,  for  accountant. 

Sterrett  &■  Ackeson  and  J.  Rodgers  McCrccry,  for  petitioner. 

Miller,  J.,  December  12,  1913.— By  stipulation  filed,  and  from  concessions 
at  the  argument,  it  appears  that  the  Barnsdall  claim  and  the  First  National  Bank 
of  Scottdale  claim  have  not  been  paid.  The  testimony  in  relation  thereto  was 
not  clear;  the  exceptions  are  sustained  and  these  claims  will  be  entitled  to  dis- 
tribution. 

It  now  appears  that  the  claim  of  John  Williams  &  Son  is  for  feed  furnished 
decedent's  horses  after  his  death  at  the  request  of  the  executors  pending  sale ; 
this  was  an  expense  necessary  and  must  be  allowed  in  full. 

The  claim  of  Robert  and  William  Eisner  must  be  allowed  in  full,  and  the 
exception  in  relation  thereto  is  sustained. 

The  claim  of  Robert  and  William  Eisner,  for  use,  was  refused.  The  fact 
was  overlooked  that  in  the  former  decree  this  claim  was  allowed  and  no  excep- 
tions were  filed  thereto,  nor  was  thtre  any  evidence  of  payment  thereon  since 
that  time.  The  decree  of  itself  is  sufficient  to  sustain  the  exception.  No  com- 
ment is  necessary  upon  the  reasons  given  for  the  former  disallowance ;  the  dis- 
tribution will  be  pro-rated  in  accordance  with  the  assignment  offered  in  evidence. 

As  to  the  exception  filed  to  the  disallowance  of  the  Aiken  claim,  it  is  only 
necessary  to  repeat  what  was  said  before,  that  the  executors  had  no  power  to 
bind  the  estate  by  their  bond ;  this  exception  is  dismissed. 

Exceptions  are  filed,  both  in  behalf  of  the  creditors,  and  by  the  Donnelly 
heirs  as  claimants,  to  the  allowance  for  further  preference  of  a  portion  of  their 
claim;  the  one  that  no  preference  be  allowed;  the  other,  that  the  preference 
allowed  is  not  sufficient. 

The  process  of  tracing  does  not  enable  us  to  find  as  a  fact,  that  the  advance- 
tnent,  or  any  part  thereof  exists  in  kind;  but  it  does  not  follow  that  where  the 
product  of  the  advancement  is  accounted  tor  as  a  distinct  bettermtnt,  that  in 
equity,  a  preference  should  not  be  allowed.  The  moneys  received  by  the  ex- 
ecutors from  the  Donnelly  heirs  did  not  belong  to  the  Donnelly  estate ;  the  assets 
of  the  estate  were  increased  by  these  voluntary  contributions;  they  were 
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made  under  promise  of  repajrment;  the  estate  was  enriched  by  this  money; 
in  Tiew  of  proof  that  the  creditors  have  gained  by  this  enrichment,  it  is  against 
conscience  to  disallow  a  preference. 

The  estate  needed  more  money  than  it  had  for  the  purpose  of  paying  interest 
on  these  creditor's  loans  and  preserving  the  real  estate  from  loss ;  the  heirs  ad- 
vanced, and  the  executors  received,  these  moneys  in  good  faith,  reimbursement 
in  full  being  intended.  Why  should  not  this  Court  see  that  they  are  reimbursed: 
Hustin's  Estate,  188  Pa.  549. 

It  will  be  observed  that  the  further  preference  allowed  was  put  upon  a  dis- 
tinct  ground,  to  wit,  proof  that  of  these  moneys,  either  in  this  account  or  the 
former  accounts,  it  had  been  shown  that  there  was  more  for  the 
benefit  of  the  creditors  tha.n  would  now  be  here  if  these  funds  had  not  been 
available.  It  will  be  further  observed  that  no  preference  whatever  was  recog- 
nized where  this  distinct  separate  element  of  betterment  did  not  appear.  The 
product  of  the  fund  advanced  was  traced;  Thompson's  Appeal,  22  Pa.  16;  and 
only  because  the  product  is  a  betterment  does  the  right  of  preference  stand  on 
exceptionally  high  ground.  If  these  claimants'  money,  or  its  equivalent,  had  not 
been  in  the  eacecutora'  hands  on  March  4,  1907,  the  Union  Switch  &  Signal  Com- 
pany stock  could  not  have  been  redeemed ;  the  executors  had  no  money  of  the 
estate  for  redemption ;  if  they  had  money  for  redemption,  they  would  not  have 
called  upon  or  received  from  the  heirs  their  individual  money, 

Coopei's  Estate,  4  Pa.  (Sup.  Ct.)  619,  cited  by  the  excepting  creditors,  is 
authority  for  the  refusal  to  allow  the  claimants  a  preference  for  interest  paid; 
it  is  on  the  authority  of  this  and  like  cases  that  we  refused. the  claim  for  prefer- 
ence for  interest  paid  on  mortgages,  notes,  taxes,  etc  The  refusal  to  allow  a 
preference  m  each  of  those  instances  is  found  upon  the  fact  that  in  none  of  them 
was  it  shown  that  any  final  fund  had  come  into  the  accountant's  hands  for  the 
benefit  of  the  creditors. 

Conceding  that  the  process  of  tracing  these  funds  is  not  satisfactory,  meas- 
ured by  some  standards ;  the  proofs  do  bring  the  case  within  the  principle,  that 
a  superior  equity  exists  where  the  product  of  a  particular  fund  has  been  traced 
snfliciently  to  find  as  a  fact  that  this  product  would  not  exist  unless  these  funds 
bad  been  used ;  this  is  the  doctrine  discussed  in  Eriedberg  et  al.  vs.  Stoddard, 
161  Pa.  259;  in  a  long  line  of  Wisconsin  cases  therein  set  forth;  and  in  Lincoln 
Savings  Bank  ft  Safe  Deposit  Company  vs.  Morrison,  57  L  R.  A,  885,  decided 
t^  the  Supreme  Court  of  the  State  of  Nebraska.  In  this  latter  case  it  is  held 
that  a  mingling  of  trust  funds  with  individual  funds  entitles  the  cestui  que  trustent 
to  a  preference  on  the  whole  so  long  as  any  portion  of  the  mass  into  which  the 
trust  fund  has  entered  remains  in  any  form.  We  do  not  go  so  far;  we  do  hold 
that  where  it  exists  in  any  form  that  has  been  proven  a  general  advantage  and 
distinct  hetterment,  that  then  the  preference  is  in  equitable  right. 

The  executors  in  the  case  at  bar  mingled  the  funds  of  the  Donnelly  estate 
with  the  funds  received  from  the  Donnelly  heirs;  out  of  this  com- 
mingling of  the  funds  by  the  executors  the  evidence  shows  that  a  portion 
of  the  mass  into  which  the  contributors'  money  went  resulted  in  a  distinct  ad- 
vantage to  the  estate.  '  Tht  executors  were  as  much  trustees  for  the  donors  as 
they  were  for  the  creditors ;  as  between  these  contributed  funds  and  the  funds  of 
the  estate  proper,  the  contributors  have  a  higher  equity  for  a  rtturn  of  their  own 
than  have  the  creditors  to  deprive  them  of  any  portion  thereof. 

There  is  no  merit  in  the  contention  that  these  moneys  passed  under  Don- 
nelly's will.  He  had  no  power  of  disposition  over  the  proceeds  of  the 
insurance  policies ;  the  beneficiaries  thereunder  had  vested  rights  which  the  com- 
panies were  bound  to,  and  did,  recognize.  The  suggested  election  by  Donnelly's 
children  to  accept  or  refuse,  in  writing,  the  provisions  in  his  will  could  only  relate 
to  what  they  might  have  received  out  of  what  he  had  disposition  over ;  not  to 
what  was  without  his  power  or  dominion;  but  this  is  not  a  new  question  in  this 
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adjudication;  it  was  raised  in  the  former  audit  and  was  disposed  of;  no  excep- 
tions were  filed  thereto  and  it  controls  now;  Lafferly's  Estate,  230  Pa,  490;  Bowers' 
Estate,  240  Pa.  338. 

The  exhaustive  brief  of  claimants  and  the  argument  in  support  of  the  con- 
tention does  not  convince  us  that  any  more  should  be  allowed  to  these  claimants 
as  a  preference ;  admitting  that  their  money  was  usEd  in  the  general  administra- 
tion, the  burden  was  put  upon  them  to  show  a  present  tangible  increase  in  assets 
before  the  higher  right  of  preference  has  a  place;  this  they  succeed  in  doing  with 
respect  to  the  redemption  of  the  Union  Switch  &  Signal  Company  stock  and  the 
preservation  of  the  Ben  Venue  property.  The  former  allowance  of  administration 
expenses  as  a  part  of  this  preference  is  not  within  the  line  upon  which  the  other 
two  preferences  are  sustained,  and  that  portion  must  be  dismissed. 

Counsel  for  the  First  National  Bank  and  the  Diamond  National  Bank,  who 
have  taken  the  burden  of  opposing  the  Donnelly  claim  for  preference,  and  as  a 
result  have  succeeded  in  keeping  the  preference  far  below  what  was  claimed  and 
have  thereby  increased  the  fund  for  general  creditors,  seem  equitably  to  be  entitled 
to  some  compensation  for  their  services ;  they  make  such  claim  but  suggest  no 
amount    Under  the  circumstances  $1,000  will  be  allowed. 

DISSENTING  OPINION. 

Trimrle,  J,,  December  12,  1913. —The  findings  of  fact  by  the  Auditing 
Judge  are  conclusive  that  the  heirs  of  Charles  Donnelly  loaned  a  large  amount 
of  money  to  the  txeeutors  of  his  estate  and  that  there  was  such  an  intermingling 
of  funds  that  the  money  of  the  cesti  que  trustent  cannot  be  distinguished  from 
other  funds  in  the  hands  of  the  executors.  The  money  was  deposited  in  three 
banks.  Continuous  deposits  were  made  in  each  of  these  banks  to  the  credit  of 
the  estate  before  and  after  the  money  was  loaned  by  the  heirs  to  the  executors, 
and  continuous  withdrawals  were  made  from  the  various  deposits,  and  when 
any  redemption  of  property,  whether  real  or  personal,  was  made  from  the  funds 
in  the  hands  of  the  executors,  it  was  impossible  to  say  either,  how  much  or  if  any 
of  this  was  from  moneys  collected  by  the  executors  for  the  estate,  or  from 
moneys  loaned  by  the  heirs.  There  was  no  contract  for  the  repayment  of  the 
money;  it  was  loaned  by  the  heirs  to  the  executors  with  the  expectation  that  It 
would  be  repaid;  there;  was  no  thoi^ht  of  the  estate's  insolvency.  It  was  the 
privilege  of  the  heirs  to  loan  the  money  to  the  executors  and  keep  it  constantlj 
earmarked  or  direct  its  investment  so  that  it  could  at  all  times  be  traced,  and 
if  this  had  been  done,  an  implied  trust  would  have  arisen  for  its  repayment ;  this 
would  have  created  an  equitable  lien  on  the  funds  in  the  hands  of  the  executors. 
The  money  cannot  now  be  traced,  and  if  there  is  any  right  of  recovery,  it  must 
be  because  the  loan  of  the  money  by  the  heirs  conferred  a  benefit  upon  the  estate. 
There  is  no  doubt  that  a  benefit  did  come  to  the  estate  by  reason  of  the  loan  of 
the  money  because  the  executors  brought  into  Court  more  property  than  they 
would  have  had  if  the  money  had  not  been  advanced. 

Whether  at  law  or  in  equity  recovery  by  the  establishment  of  a  Hen  is  an 
extraordinary  remedy.  It  is  always  a  preference  and  can  only  be  allowed  by 
distinctly  tracinj?  the  property  for  which  the  lien  is  claimed.  At  law.  a  Mechanic's 
Lien  is  successfully  defended  by  showing  that  materials  or  work  did  not  become 
a  part  of  the  structure  involved.  In  equity,  he  who  asserts  an  interest  in  a 
policy  of  insurance  on  the  life  of  another  by  reason  of  paying  the  premiums,  must 
show  that  the  payment  of  the  premiums  by  him  produced  the  fund  out  of  which 
his  lien  is  to  be  paid.  If  the  Mechanic's  Lien  creditor,  or  he  who  asserts  the 
payment  of  insurance  premiums,  fails  in  his  proof,  it  cannot  be  said  that  he  has 
not  benefited  the  estate  of  the  owner  of  the  structure  or  the  policy.  Now,  if  these 
estates  become  insolvent  and  come  to  this  Court  for  distribution,  it  must  be  ad- 
mitted that  they  are  enhanced  in  value  by  the  claimants,  yet  without  the  lien 
'ir  claims  rise  no  higher  than  those  of  other  creditors.    And  so  it  is  with  the 
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money  advanced  by  the  beirs  of  Charles  Donnelly;  it  did  benefit  the  estate  just 
as  the  erection  of  a  building  on  an  insolvent's  estate  benefited  his  estate,  but  the 
failure  to  comply  with  the  well  known  rults  of  law  with  respect  to  the  strict 
tracing'  of  the  money  has  reduced  what  might  have  been  a  preferred  claim  to 
the  level  of  the  claim  of  general  creditors.  A  long  and  diligent  search  for  a 
case  which  would  sustain  the  claim  of  the  heirs  in  this  case  has  revealed  nothing, 
and  counsel  for  the  claimants  has  cited  none.  Money  or  other  property  can  be 
followed  by  a  cestui  que  trust  through  any  number  of  transmutations,  provided 
it  is  identified  each  time  a  change  is  made.  It  is  not  even  necessary  to  have  it 
earmarked ;  in  the  case  of  the  Farmers  &  Mechanics  National  Bank  vs.  King,  57 
Pa.  202,  it  is  said: 

"But  it  is  insisted  there  was  no  earmark  to  the  money.  What  of  that,  if 
the  money  can  be  followed,  or  if  it  can  be  traced  into  a  substitute?  This  b  often 
done  through  the  aid  of  an  earmark;  but  that  is  only  an  index,  enabling  a  bene- 
ficial owner  to  follow  his  property.    It  is  no  evidence  of  ownership." 

Any  substantia!  evidence  which  would  go  to  show  that  the  particular  prop- 
erty of  the  claimants  was  included  in  some  asset  of  the  estate  would  be  sufBcient 
to  impress  a  trust  Qr  to  establish  an  equitable  lien  on  that  asset ;  but  this  is 
wholly  lacking  in  this  case. 

In  another  branch  of  this  case  we  are  surcharging  the  executors,  because  of 
improper  disbursements,  and  then  we  set  off  against  this  surcharge  the  money 
advanced  by  the  heirs  to  relieve  tht  executors.  This  is  on  the  theory  that  this 
money  was  loaned  to  the  executors  to  be  used  for  the  estate,  in  their  discre- 
tion. To  sustain  the  preference  given  by'the  majority  of  the  Court,  it  is  argued 
that  the  product  derived  is  the  result  of  the  lending  of  the  money  by  the  Don- 
nelly heirs.  The  answer  to  this  is,  that  if  the  executors  had  not  subjected  them- 
selves to  the  surcharge,  the  loss  could  have  been  lawfully  applied.  But  the  pro- 
duction of  assets  is  not  the  test.  In  Cowan  et  al  vs.  The  Pennsylvania  Plate 
Glass  Company,  !84  Pa.  1.  it  was  argued  thai  the  advancement  of  wages  in 
arrears,  and  money  for  freight  prevented  a  strike  and  the  closing  of  the  plant, 
yet  notwithstanding  the  fact  that  the  company  was  embarrassed  and  the  pay- 
ments made  on  the  written  promise  by  the  Board  of  Directors  that  the  money 
would  be  secured  by  judgment  notes,  the  Court  held  that  this  raised  no  superior 
equity,  and  disallowed  the  preference.  The  true  test  is  the  tracing  of  the  original 
property  into  the  product;  Thompson's  Appeal,  22  Pa.  16.  That  this  is  still  the 
law  of  this  Commonwealth  is  shown  by  the  recent  approval  of  this  doctrine  by 
the  Supreme  Court  in  Smith  vs.  Moore  Company,  215  Pa.  421,  where  after  citing 
Thompson's  Appeal,  supra,  as  authority,  Mr.  Justict  Potter  on  page  423,  quotes 
from  1st  Vol.  Story's  Eq.  Jur.  13  Ed  .Sec.  554,  as  follows: 

'Tt  is  a  general  rule  that  equitable  assets  shall  be  distributed  equally  and 
pari  passu  among  all  the  creditors  without  any  reference  to  the  priority  or  dignity 
of  the  debt;  for  the  Courts  of  Equity  regard  all  debts  in  conscience  as  equal 
jure  naturalli,  and  equally  entitled  to  be  paid;  and  here  they  follow  their  own 
favorite  maxim  that  equality  is  equity.  And  if  the  fund  falls  short  all  the  credi- 
tors are  required  to  abate  in  proportion." 

In  Coopei'a  Estate,  46  Pa.  (Sup.  Ct.)  615,  the  claimant  paid  interest  on  a 
judgment,  and  it  is  a  fair  presumption  to  say  that  if  the  interest  had  not  been 
paid  there  would  have  been  a  loss  to  the  estate  by  reason  of  the  sale  on  the 
judgment;  to  this  extent  the  payment  of  the  interest  conferred  a  benefit  upon 
tiie  estate  for  the  creditors,  but  the  claim  was  not  allowed  as  a  preferred  one. 

Mnstin'i  Estate,  188  Pa.  544,  holds  that  when  executrices  were  authorized 
by  Court  to  borrow  for  the  benefit  of  the  estate,  the  loan  becomes  a  preferred 
claim.  But  in  sustaining  this  theory,  Mr.  Justice  Dean,  speaking  for  the  Court, 
said,  p.  549:  "It  is  highly  probable  that  if  the  executrices  had  of  their  own 
motion  borrowed  the  money  and  invested  it  in  the  partnership,  the  Court  would 
not  in  view  of  the  facts  developed,  have  approved  such  action  on  the  adjudication 
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of  the  account"    Morton's  Appeal,  201  Pa.  269,  declares  that  we  have  no  Ad- 
visory jurisdictiotL 

The  allowance  of  the  claim  of  the  Donnelly  heirs  substitutes  a  new  rule  in 
equity  for  an  old  one;  a  new  and  loose  method  of  establishing  a  preference  for 
an  old  and  safe  one ;  I  would  sustain  all  of  the  exceptions  of  the  creditors  to  the 
allowance  of  these  preferred  claims ;  hut  as  to  all  other  questions  involved  I  concur 
with  Judge  Bfiller. 


Allen  vs.  Oabome. 

Loans Payment  before  matarily Payment  for  return  of  money Usury 

Act  of  May  28.  1858. 

The  payment  by  a  debtor  to  hie  creditor,  In  addition  to  the  debt  and  Interest 
to  the  time  of  payment,  of  a  sum  equal  ts  six  months'  additional  Interest  to  Induce 
the  creditor  to  accept  payment  of  the  debt  Mid  enter  aatlBfactlon  of  the  mortgase 
prior  to  the  time  he  was  legally  required  to  do  ao.  does  not  constitute  usury  within 
the  meaning  of  the  PennByWania  Btatutefl  relating  to  that  subject  for  the  reason 
that  the  payment  Is  not  one  for  the  loan  or  use  of  money  or  for  the  forbearance 
in  the  enforcement  of  the  collection  of  the  principal,  but  rather  la  the  premium 
for  the  surrender  of  a  presumably  good  Inveatment. 

Rule  for  judgment  for  want  of  a  su^cient  affidavit  of  defense.  No.  176 
December  Term,  1912.    C  P.  Fayttte  County. 

S.  R.  Goldsmith,  for  plaintiff. 
McDonald  &  Cray,  for  defendant. 

Van  SwEaumgen,  J.,  November  25,  1913. — The  plaintiff's  statement 
alleges  that  on  or  about  November  1.  1911,  the  plaintifE  and  defendant 
entered  into  a  contract -whereby  the  defendant  agreed  to  loan  to  the  plaintiff 
the  sum  of  $5,000,  at  six  per  cent,  interest,  and  to  take  as  security  therefor 
a  mortgage  on  certain  land  then  owned  by  the  plaintiff;  that  in  pursuance 
of  said  agreement  the  mortgage  was  given,  and  duly  recorded;  that  the 
defendant  paid  to  the  plaintiff  only  $4,940  of  said  loan,  holding  out  from 
the  same  the  sum  of  isH  for  payment  of  state  tax  on  the  loan  for  three 
years,  the  term  for  which  said  money  was  loaned;  that  by  the  terms  of 
said  mortgage  it  was  provided  that  the  plaintill  should  have  the  right  to 
pay  it  off  at  any  interest  bearing  period  after  the  mortgage  had  been  in 
force  and  effect  for  one  whole  year;  that  the  plaintiff  desired  to  repay 
said  loan  to  defendant  before  the  expiration  of  one  year,  and  that  the  de- 
fendant agreed  to  accept  repayment  thereof,  but  insisted  that  plaintiff 
pay  interest'thereon  for  six  months  in  addition  to  one  whole  year's  interest; 
and  that  in  order  to  have  defendant  satisfy  said  mortgage  plaintiff  was  com- 
pelled  to  pay  and  did  pay  to  defendant  the  sum  of  $5,450,  which  was  $210 
in  excess  of  the  amount  that  plaintiff  owed  defendant.  Plaintiff  then 
brought  her  action  to  recover  back  from  the  defendant  the  said  sum  of 
$210,  which  is  made  up  of  the  $60  retained  out  of  the  loan  with  which  to 
pay  the  state  lax  thereon  for  the  three  years  for  which  the  loan  was  to  run, 
and  the  $150  covering  interest  for  six  months  after  the  expiration  of  one 
full  year  from  the  date  of  the  loan. 

The  al^davit  of  defense  alleges  that  the  defendant  was  solicited  by  the 
plaintiff  to  make  said  loan  to  her,  and  that  in  order  to  do  so  he  was  obliged 
himself  to  borrow  a  portion  of  the  money;  that  as  an  inducement  to  the 
defendant  to  make  said  loan,  and  in  part  consideration  thereof,  the  plainti^ 
by  her  counsel,  offered  to  make  an  allowance  to  defendant  of  $60,  corre> 
sponding  in  amount  to  the  state  tax  on  the  proposed  loan  of  tS.OOO  for  three 
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years,  the  time  contemplated  during'  which  it  was  to  continue;  that  it  was 
the  desire  of  plaintiil  at  that  time  that  she  should  have  the  right  and  privi- 
lege of  repaying  said  loan  in  one  year  after  it  was  consummated,  or  at  any 
interest  bearing  period  of  six  months  thereafter,  but  that  defendant  refused 
to  agree  to  those  terms  but  did  agree  that  said  loan  might  he  repaid  at 
any  interest  bearing  period  of  six  months  accruing  or  occurring  after  one 
year,  but  not  at  the  expiration  of  one  year,  the  plaintiff  to  pay  also  as 
partial  compensation  therefor  the  said  sum  of  $60;  that  in  accordance  with 
the  terms  of  said  parol  agreement,  and  induced  thereby,  the  loan  was  con- 
summated, and  the  plaintiff  executed  and  delivered  to  the  defendant  a  bond 
and  mortgage  to  secure  said  debt,  dated  November  10,  1911,  payable  in 
three  years  after  date,  with  interest  payable  semi-annually,  with  the  privi- 
lege, however,  to  the  mortgagor,  her  heirs  and  assigns,  to  pay  off  said 
mortgage  debt  in  sums  of  not  less  than  $1,000  at  any  interest  bearing  period 
after  the  mortgage  had  been  in  force  and  effect  for  one  whole  year,  and 
that  the  defendant  deducted  the  said  sum  of  $60  from  his  check  for  said 
loan;  that  on  or  about  August  26,  1912,  being  prior  to  the  expiration  of 
one  year  from  the  date  of  the  loan,  after  some  discussion  and  at  plaintiff's 
earnest  request,  the  defendant  agreed  to  accept  repayment  of  said  loan, 
upon  the  express  stipulation  and  agreement  that  the  plaintiff  should  pay 
the  interest  for  eighteen  months,  to  wit,  until  May  10,  1913,  said  date  being 
the  first  interest  bearing  period  accruing  after  said  mortgage  had  been  in 
force  and  effect  for  one  whole  year,  in  compliance  not  only  with  the  terms 
of  said  mortgage  but  also  with  the  p'arol  contemporaneous  agreement  of 
the  parties,  whereupon  said  plaintiff  paid  said  debt  and  interest;  and  that 
said  sums  of  $60  and  $150  were  paid  by  plaintiff  voluntarily,  with  full  knowl- 
edge of  all  the  facts  and  circumstances  connected  therewith,  and  without 
any  frand.  mistake,  collusion  or  duress,  the  plaintiff  at  all  times  being  rep- 
resented by  counsel  in  said  transactions. 

The  plaintiff  then  took  this  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  ground  upon  which  the  plaintiff  alleges  the  right 
to  recover  is  that  the  transaction  between  the  parties  was  usurious,  both 
as  to  the  $60  of  state  tax  and  the  $150  of  interest. 

By  the  act  of  May  28.  1858,  P.  L.  622,  ihe  lawful  rate  of  interest  for 
the  loan  or  use  of  money,  in  Pennsylvania,  is  fixed  at  six  per  cent,  per 
annum,  in  all  cases  where  no  express  contract  for  a  less  rate  shall  have 
been  made,  and  it  is  provided  that  when  a  rate  of  interest  for  the  loan  or 
use  of  money  exceeding  that  therein  established  shall  have  been  reserved 
or  contracted  for,  the  borrower  or  debtor  shall  not  be  required  to  pay  to 
the  creditor  the  excess  over  the  legal  rate,  but  may,  at  his  option,  retain 
and  deduct  such  excess  from  the  amount  of  the  debt,  and  if  he  shall  have 
voluntarily  paid  the  whole  debt  or  sum  loaned,  together  with  interest  ex- 
ceeding the  lawful  rate,  he  may  recover  back  the  unlawful  interest  paid, 
by  an  action  commenced  within  six  months  after  the  date  of  such  payment. 
By  the  18th  section  of  the  act  of  June  1,  1889,  P.  L.  420,  it  ii  made  unlawful, 
in  loaning  money  at  interest,  to  require  the  borrower  to  pay  the  state  tax 
on  the  loan,  and  is  provided  therein  that  in  all  cases  where  such  tax  shall 
have  been  paid  by  the  borrower  it  shall  be  deemed  and  considered  usury, 
and  be  subject  to  the  laws  governing  the  same.  Therefore  counsel  for  the 
defendant  conceded  at  the  argument  that  the  defendant  is  liable  to  the 
plaintiff  in  this  action  for  the  $60  of  state  tax  deducted  by  the  defendant 
from  the  amount  of  this  loan,  and  agreed  that  judgment  for  that  amount 
should  be  entered  for  the  plaintiff  on  this  rule.  But  counsel  contend 
earnestly  that  the  $150  of  interest  paid  is  not  usury,  and  that  the  defendant 
is  not  liable  for  that  item  of  plaintiff's  claim.  No  authorities  have  been 
cited  by  connsel  on  either  aide  on  the  exact  question  thus  presented. 
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It  is  to  be  noticed  that  the  only  thing  which  is  made  usury  by  the  act 
of  May  28,  1858,  P.  L.  622,  ia  a  payment  of  interest  exceeding  the  rate  thereby 
established  "for  the  loan  or  use  of  money."  It  is  the  doctrine  i>f  all  the 
cases,  in  all  jurisdictions,  that  usury  is  the  taking  of  more  interest  for  the 
use  of  money,  or  for  forbearance  in  the  enforcement  of  the  collection  thereof, 
than  the  law  allows.  The  question  then  arises  in  this  case,  whether  this 
sum  of  *I50  now  in  controversy,  was  paid  for  the  use  of  the  money  loaned 
the  plaintiff,  or  for  some  other  purpose.  Both  the  parties  at  the  time  of 
this  transaction  construed  their  contract  to  mean  that  the  plaintiff  had  no 
right  to  make  repayment  of  the  loan  to  the  defendant  until  the  interest 
period  at  the  end  of  six  months  following  the  expiration  of  one  year  from 
the  date  of  the  bond  and  mortgage.  There  was  some  contention  by  counsel 
at  the  argument  concerning  the  rights  of  the  plaintiff  in  that  respect,  but 
it  is  proper  in  this  proceeding  for  us  to  adopt  the  construction  put  upon 
the  contract  by  the  parties  themselves  at  the  time  the  transaction  occurred. 
We  may  pass  over  the  fact  that  no  claim  is  made  for  the  recovery  of  the 
interest  paid  for  the  fractional  part  of  the  year  which  had  not  expired  at 
the  time  repayment  of  the  loan  was  made  by  Che  plaintiff.  We  have  for 
consideration,  then,  the  simple  fact  that  the  plaintiff  paid  to  the  defendant 
the  sum  of  $150,  calculated  on  the  basis  of  interest  for  a  period  of  six 
months  after  the  loan  had  been  repaid.  But  for  what  was  this  sum  of 
$150  really  paid?  It  was  called  "interest"  by  the  parties.  But  it  was  not 
"for  the  loan  or  use  of  money,"  because  the  plaintiff  did  not  have  the  use 
of  the  defendant's  money  during  fhat  period  of  six  months.  It  was  not 
for  any  forbearance  jn  the  enforcement  of  the  collection  of  the  loan,  because 
the  defendant  previously  had  accepted  payment  of  the  loan,  at  the  plain- 
tifPs  request.  For  what,  then,  was  this  $150  paid?  It  was  paid  for  the 
purpose  of  inducing  the  defendant  to  accept  repayment  of  the  loan  and 
to  enter  satisfaction  of  the  mortgage  of  record  prior  to  the  time  when 
that  legally  could  have  been  required  of  him  by  the  plaintiff.  The  real 
purpose  was  to  persuade  the  defendant  to  accept  payment  of  the  debt 
before  maturity.  This  was  for  the  accommodation  of  the  plaintilf,  and  at 
her  request.  Is  it,  then,  usurious  for  the  holder  of  an  obligation  lo  require 
the  maker,  who  desires  to  take  it  up  before  maturity,  to  pay  the  whole 
amount  of  interest  that  would  have  accrued  at  maturity?  We  are  of  opinion 
that  it  is  not. 

There  is  but  little  authority  on  this  subject  among  the  Pennsylvania 
decisions.  The  question  was  attempted  to  be  raised  in  Philadelphia  Build- 
ing Association  vs.  McKnight,  35  Pa.,  470,  but  the  original  transaction  there 
was  usurious,  which  was  decisive  of  that  case.  The  ruling  that  comes 
closest  to  it  in  this  state  was  in  Fulwiler  vs.  Jackson,  1  Phila.,  145.  There 
a  firm  gave  its  note  for  $800,  at  six  months.  Later  the  firm  agreed  to  dis- 
count the  note  for  $87.50.  The  question  was  whether  or  not  that  was  usury. 
In  disposing  of  the  case,  Judge  Sharswood  said:  "Here  there  was  no  loan, 
■and  it  is  perfectly  lawful  for  a  man  to  anticipate  the  payment  <if  a  debt 
for  any  amount  that  he  can."  We  understand  the  court  to  have  meant 
there,  when  it  said  there  was  no  loan,  that  the  amount  of  the  discount  was 
not  being  paid  for  the  loan  or  use  of  money.  The  cases  in  other  iurisdic- 
tions  on  the  subject  of  sums  paid  for  the  privilege  of  anticipating  payments 
draw  no  distinction  between  an  obligation  given  to  secure  a  loan  or  money 
and  one  given  to  secure  any  other  character  of  indebtedness.  The  reason 
is  that  the  transaction  ia  not  one  for  the  loan  or  use  of  money,  or  of  a 
forbearance  in  the  enforcement  of  the  collection  thereof,  but  rather  a  pre- 
mium tor  the  surrender  of  a  good  investment.  There  are  numerous  casea 
en  the  subject  in  other  jurisdictions. 

In  Smithwick  vs.  Whitley,  in  the  Supreme  Court  of  North  Carolina, 
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1S2  N.  C,  366,  67  N.  E.  Repr.  914,  28  U  R.  A.  (N.  S.)  113,  the  plaintiff, 
being  indebted  to  the  defendant  on  ten  notes  given  to  cover  part  of  the 
purchase  money  of  certain  land,  one  maturing  January  1,  \902,  and  one 
the  first  day  of  January  of  each  year  thereafter  until  all  had  matured,  and 
all  secured  by  a  mortgage  on  the  land,  went  to  the  defendant  to  pay  his 
entire  indebtedness  on  December  5,  190S.  In  accepting  payment  the  de- 
fendant required  the  plaintiff  to  pay  interest  on  each  of  the  notes  to  the 
tine  it  would  have  matured.  The  plaintiff  later  brought  an  action  to  recover 
back  the  amount  of  interest  alleged  thus  to  have  been  paid  unlawfully.  It 
was  held  that  the  requirement  of  the  defendant  was  not  the  exaction  of 
usury,  but  the  price  of  releasing  a  good  investment.  It  was  said  there  by 
Mr.  Justice  Brown:  "It  is  not  claimed  that  the  original  transaction  when 
the  defendant  sold  the  land  to  plaintiff  was  usurious,  or  that  ricfendant 
would  have  received  more  than  six  per  cent,  interest  had  the  notes  run 
to  maturity.  It  is  admitted  that  the  defendant  was  not  required  by  law 
to  accept  payment  of  the  unmatured  notes  before  maturity  or  to  surrender 
the  mortgage.  If  defendant  had  a  good  investment,  he  had  the  right  to 
hold  onto  it.  and,  if  plaintiff  desired  to  be  released  from  his  lawful  and 
binding  contract  to  pay  interest  until  maturity  of  the  debt,  defendant  had 
a  right  to  exact  payment  thereof  as  compensation  for  such  release.  De- 
fendant had  as  much  right  to  sell  his  solvent  debt  at  a  premium  to  the 
plaintiff  as  to  any  one  else."  In  Kornegay  vs.  Georgia  State  Building  & 
Loan  Association,  in  the  Supreme  Court  of  Mississippi,  44  So.  Repr.,  783, 
the  plaintiff,  a  member  of  the  defendant  building  and  loan  association,  se- 
cured a  loan  from  the  association  extending  over  a  period  of  eight  years, 
with  monthly  payments  to  be  made  for  the  liquidation  of  the  loan.  After 
the  loan  had  run  for  a  little  over  two  years,  the  plaintiff  desired  to  pay  it 
all  and  have  the  deed  of  trust  on  her  property,  given  to  secure  the  loan, 
cancelled.  The  building  and  loan  association  allowed  her  to  pay  off  the 
loan  by  paying  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  to 
the  next  annual  period,  which  was  several  months  off.  In  holding  that  this 
did  not  constitute  usury  Mr.  Chief  Justice  Whitfield  said:  "The  appellant 
had  no  right  in  law  to  compel  the  acceptance  by  the  appellee  of  payment 
before  maturity,  and  in  the  case  before  us  she  expressly  agreed  that,  if 
the  company  would  accept  payment  in  advance  of  maturity,  she  would  pay 
what  would  be  due  on  the  basis  of  ten  per  cent,  per  annum  at  the  end  of 
the  next  annual  period  after  the  date  of  payment.  This  was  for  her  accom- 
modation, and  she  is  bound  by  the  terms  of  such  agreement."  In  Savannah 
Savings  Bank  vs.  Logan,  in  the  Supreme  Court  of  Georgia,  99  Ga.,  291,  25 
S  E.  Repr.,  692,  where  a  loan  was  secured  from  the  bank,  for  which  a  note 
was  given,  secured  by  a  mortgage,  it  was  held  that  "where  a  debt,  includ- 
ing both  principal  and  interest,  and  due  by  installments,  if  paid  according 
to  the  terms  of  the  contract  is  free  from  usury,  the  transaction  is  not 
rendered  usurious  by  the  voluntary  payment  of  the  debt  in  full  before  some 
of  the  installments  mature,  although  as  a  result,  the  creditor  will  receive, 
in  the  aggregate,  a  sum  amounting  to  more  than  the  principal  and  the 
maximum  rate  of  interest."  In  Keckley  vs.  Union  Bank  of  Winchester.  79 
Va.,  458,  a  note  was  given  for  the  aggregate  amount  of  several  other  notes, 
one  of  which  was  not  due,  and  the  new  note  was  discounted  at  the  highest 
rate  of  interest,  with  the  result  that  interest  was  charged  twice  on  the 
undue  note  for  the  time  it  still  had  to  run,  but  it  was  held  by  the  court,  in 
an  opinion  by  Judge  Richardson,  that  it  was  a  case  merely  of  paying  a 
debt  before  it  was  due,  and  that  there  was  no  usury.  In  Kirkpatrick  vs. 
Germania  Life  Insurance  Company,  in  the  appellate  division  of  the  Supreme 
Court  of  New  York,  95  App.  Div..  287,  88  N.  Y.  Supp.  638,  it  was  held,  in 
an  opinion  of  the  court  by  Mr.  Justice  Patterson,  that  a  st!pulati'>n  in  a 
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bond  and  mortgage,  for  $80,000,  that  the  obligor  should  have  the  privilege 
of  paying  the  principal  sum,  with  accrued  interest,  before  the  maturity  of 
the  debt,  upon  payment  in  addition  thereto  of  the  sum  of  $1,000,  did  not 
constitute  a  corrupt  and  usurious  agreement,  but  merely  provided  an  in- 
demnity to  the  mortgagee  for  the  relinquishment  of  the  investment. 

In  Wagoner  vs.  Landon,  in  the  Supreme  Court  of  Nebraska,  1  Neb.,  38, 
9S  N.  W.  Repr.  496,  il  was  said  by  Commissioner  Kirkpatrick  to  be  an  abso- 
lute and  essential  element  to  constitute  usury  that  there  be  a  loan  or  for- 
bearance by  which  the  borrower  obtains  the  use  of  money  from  the  lender 
and  agrees  to  repay  it  with  more  than  legal  interest.  "Unless  the'-e  be  a 
right  to  demand  payment,  there  can  be  no  forbearance;  and  if  no  forbear- 
ance, no  usury."  Lloyd  vs.  Scott,  Circuit  Court  of  the  District  r)f  Columbia., 
4  Cranch.  C.  C,  206,  IS  Federal  Cases,  720.  "The  payment  of  an  indebt- 
edness by  the  debtor  before  maturity  is  not  a  loan  or  forbearance,  and  the 
debtor  may  require,  as  a  condition  for  such  payment,  that  the  creditor 
allow  more  than  the  legal  discount  for  the  time  the  indebtedness  would 
have  to  run."  29  Am.  &  Eng.  Ency.  of  Law  C2Dd  ed.),  465.  The  nuestion 
for  consideration  in  a  case  like  this  always  is,  "Were  the  advantai^es  or 
remuneration  stipulated  tor,  in  consideration  of  the  loan  of  money?"  Laquin 
vs.  Coiron,  3  La.,  387.  In  tbe  present  case  the  $150  in  controversy  was 
not  paid  for  the  loan  of  money,  but  for  the  privilege  of  making  repayment 
of  the  loan  before  it  was  due,  and  was  not  usury. 

And  now,  November  25,  1913,  for  the  reasons  given  in  the  opinion 
herewith  filed,  the  rule  for  judgment  is  made  absolute  to  the  extent  that 
jndgment  is  ordered  to  be  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  $60,  with  interest  thereon  from  August  26,  1912; 
as  to  any  further  extent  the  rule  is  discharged. 


In  re  Interpretation  of  Sections  of  Cold  Storage  Act  of  1913. 

Beef Cold  storage Transf-ortation Act  of  May  Ift/ft.  1913, 

A  ship  used  In  the  tranHportatlon  of  beef  from  Argentine  Republic  which 
keeps  the  beet  In  cold  storage  from  thirty  to  forty  days  In  tranelt  Is  not  within 
the  provtBlons  of  section  3  of  the  Act  of  May  ISth.  1913.  regulating  the  use  of 
cold  storage  food  and  need  not  be  marked  when  sold  "cold  storage  food"  but  the 
shipment  of  such  beef  Is  governed  by  section  20  of  the  act  permitting  It  to  be 
placed  in  cold  storage  when  on  the  way  to  a  point  of  delivery. 

January  14.  1914. 
Hon.  James  Foust, 

Dairy  and  Food  Commissioner, 
Harrisburg,  Pa. 
Sir; 

Some  time  ago  you  requested  an  interpretation  of  sections  3  and  20  of 
the  "Cold  Storage  Act"  of  May  16.  1913  <P.  h.  216).  as  applied  to  tbe  ship- 
ment of  beef  from  Argentine  Republic. 

I  understand  the  facts  upon  which  the  request  is  based  to  be  as  follows: 

Large  quantities  of  fresh  beef  are  shipped  from  Argentine  Republic  to 
this  country  and  sold  at  a  price  somewhat  lower  than  the  beef  raised  here, 
and  it  takes  from  thirty  to  forty  days  from  the  time  the  beef  is  shipped 
until  it  reaches  the  consumer;  tbe  shipments  are  made  in  vessels  having 
compartments,  so  that  the  fresh  beef  is  kept,  during  shipment,  at  a  temper- 
ature of  slightly  under  40  decrees  Fahrenheit. 

The  precise  question  upon  which  you  desire  advice,  is  whether  these 
vessels  should  be  termed  "Cold  Storage  Warehouses"  and  whether  the  beef 
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In  re  Interpretation  of  Sections  of  Cold  Storaxe  Act  of  1911. 

which  is  therfby  shipped  should  be  marked  "Cold  Storage  Food,"  or  whether 
the  shipment  ahonid  be  treated  the  same  as  if  made  in  refrigerated  cars 
and  sold  in  the  State  as  fresh  beef.  The  practical  effect  of  the  determina- 
tion of  this  question  is  that  if  the  Argentine  beef  must  be  sold  as  "Cold 
Storage  Food"  it  will  be  withdrawn  from  the  markets  of  Pennsylvania,  and 
sent  to  other  States,  where  such  restriction  is  not  put  upon  it,  and  the 
people  of  Pennsylvania  will  be  deprived  of  the  benefit  of  the  reduction  in 
the  price  of  that  commodity. 

Section  3  of  the  Act  defines  "Cold  Storage  Warehouse"  as  follows: 

"An  establishment  employing  refrigerating  machinery  or  fee  for  the 
purpose  of  refrigeration,  or  a  place  otherwise  artificially  cooled,  in  which 
articles  of  food  are  stored  for  thirty  f30)  days  or  more,  at  a  temperature 
of  forty  degrees  Fahrenheit,  or  under," 

This  language  is  broad  enough  in  its  terms  to  cover  a  vessel  employing 
refrigerating  machinery,  because  the  articles  of  food  are  stored  Iherein  at 
forty  degrees  Fahrenheit  or  under. 

But  section  20  of  the  Act  provides  for  the  transportation  of  products 
and  is  as  follows: 

"Nothing  in  this  Act  shall  be  construed  to  prohibit  the  shioping,  con- 
signing, or  transporting  of  fresh  food  in  properly  refrigerated  rars  within 
this  State  to  points  of  destination;  nor,  whetT  received,  to  prohibit  the  same 
being  held  in  a  cogling  room  for  a  period  of  forty-eight  (48)  hours:  And 
provided  further,  That  nothing  in  this  act  shall  be  construed  ro  prohibit 
the  keeping  of  fresh  food  in  tee  boxes  or  refrigerators  in  retail  stores,  while 
the  same  is  offered  or  exposed  for  sale." 

The  term  "Cold  Storage  Warehouse"  as  defined  in  section  3  is  also 
broad  enough  to  include  refrigerated  cars  referred  to  in  section  20.  It 
seems  that  the  term  as  used  in  section  3  is  not  intended  to  apply  to  cars 
or  vessels  used  in  transportation,  but  means  a  stationary  establishment  in 
which  articles  are  stored  at  "10  degrees  Fahrenheit,  or  under. 

This  Act  must  be  construed  so  as  to  carry  out  the  legislative  intent 
as  far  as  possible.  It  is  not  to  be  presumed  that  the  legislature  intended 
any  effect  which  would  result  in  depriving  the  people  of  the  State  of  se- 
curing Argentine  beef  at  a  lower  cost  than  that  paid  for  beef  produced  from 
cattle  raised  in   this  country. 

I  am  of  opinion  that  section  20  wag  intended  to  include  the  transporta- 
tion of  fresh  food  and  should  be  interpreted  so  as  to  apply  to  such  trans- 
portation, whether  in  refrigerated  cars  or  in  refrigerated  ships. 

Specifically  answfering  your  inquiry,  I  advise  you  thai  a  shin  used  in 
the  transportation  of  beef  from  Argentine  Republic  is  not  a  "Cold  Storage 
Warehouse,"  within  the  meaning  of  section  3  of  the  Act  of  Assembly,  and 
that  beef  so  transported  is  not  required  to  be  marked  "Cold  Storage  Food," 
but  that  the  shipment  of  such  beef  is  governed  by  section  30  of  the  Act, 
may  be  sold  as  fresh  food  and  when  it  reaches  its  destination  may  be  held 
in  a  cooling  room  for  the  period  of  forty-eight  hours,  as  provided  therein. 
Very  truly  yours. 

WM.  M.  HARGEST, 
Second  Deputy  Attorney  General, 
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In  re  Petition  for  Appointment  of  Viewera  on  Carson  Street,  West 

Damages Proceedings  before  viewers Act  of  June  23rd,  1911 Report  of 

viewers Findings  of  fads. 

In  proceedtngs  before  vlewara,  who  are  appointed  and  are  acting  under  the 
or  June  2Srd,  1911,  It  ie  the  duty  of  the  viewers  to  file  with  their  report  a 
'  of  the  facts  found  by  them  and  the  concluelons  of  law. 

Sur  Exceptions  of  Sarah  Armstrong  et  al.  to  the  Report  of  Viewers.  No.  1190 
October  Term,  1913.    Docket  B.    C.  P.  Allegheny  County. 

Charles  A.  O'Brien,  Lee  C.  BeaUy  and  C.  Elmer  Bown,  for  City  of  Pittsburgh. 
M.  H.  Stevenson  and  Leonard  K.  Guiler.  for  exceptants, 

Shafer,  J.,  March  23,  1914. — A  large  number  of  persons  have  filed  exceptions 
to  the  report  of  the  viewers  assessing  benefits  for  the  improvement  of  Car- 
son Street,  upon  their  properties  abutting  thereon.  The  exceptions  are  all 
substantially  to  the  same  general  effect,  and  we  do  not  deem  it  necessary  to 
pass  upon  them  separately. 

The  burden  of  exceptant's  complaint  is  that,  there  being  a  33-foot  street, 
which  had  formerly  been  a  turnpike  road,  in  front  of  their  properties,  the  city 
passed  an  ordinance  for  the  "opening"  of  Carson  Street  West,  which  ordi- 
nance practically  located  River  Avenue,  now  called  Carson  Street,  from  one 
end  to  the  othor  and  made  il  from  40  to  42  feet  wide,  and  this  without  any 
petition  on  the  part  of  the  property  owners  or  notice  to  them  of  the  intention 
to  relocate  and  widen  the  street;  and  that  the  street  was  thereupon  paved; 
and  it  ia  further  alleged  that  at  the  meetings  of  the  viewers  evidence  was 
offered  to  prove  the  former  width  and  location  of  the  road,  and  the  want  of 
any  ordinance  relocating  or  widening  it,  which  the  viewers  refused  to  hear; 
and  further,  that  no  sufficient  evidence  was  offered  before  the  viewers  as  to 
the  cost  of  the  improvement,  and  that  the  viewers  refused  to  make  Findings 
of  Fact  and  Conclusions  of  Law  as  to  any  of  these  matters.  It  is  substan- 
tially admitted  by  the  city,  as  we  understand  it,  that  the  proceeding  was  ir- 
regular to  some  extent  at  least,  but  it  was  alleged  op  the  argument  that  the 
exceptants  here  were  estopped  from  setting  up  this  irregularity  by  having, 
some  of  them  at  least,  received  damages  from  the  city  for  the  taking  of  their 
land  by  the  widening  or  shifting  of  the  street,  and  others  in  other  ways,  and 
that  this  appears  in  certain  proceedings  had  in  May  Term,  1911.  The  Act  of 
June  23,  1911,  P.  L.  1123,  requires  the  viewers  to  set  out  in  paragraph  form 
all  Findings  of  Fact  and  Conclusions  of  Law  made  by  them.  It  is  said  in 
Omega  Street.  15Z  Pa.  St.,  132,  that  "the  questions  which  a  lot  owner  desires 
to  raise  should  be  raised  before  the  viewers  in  the  first  instance,  or  at  least 
upon  the  hearing  before  them,  when  their  report  is  made  up.  All  exceptions 
and  requests  in  writing  for  rulings  placed  before  them  should  be  returned 
with  their  report  to  the  court."  Whether  the  exceptants  are  estopped  from 
setting  up  the  matters  they  complain  of  is  also  a  matter  which  the  viewers 
ought  to  pass  upon  in  the  first  instance  and  the  evidence  upon  which  it  is 
founded  laid  before  them.  We  are  therefore  of  opinion  that  the  exceptions 
should  be  sustained  in  this  respect,  and  the  report  referred  back  to  the  view- 
ers to  give  the  parties  an  opportunity  to  present  the  matters  of  fact  which 
they  rely  upon  and  the  city  an  opportunity  to  reply  to  them,  and  to  give  the 
court,  upon  the  report  of  the  viewers,  a  statement  of  the  facts  as  ""■  "' 
find  them  to  be. 

It  is  therefore  ordered  that  the  report  be  referred  back  to  ' 
for  this  purpose. 
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In  the  Hatter  of  the  Annoal  Report  of  th«  County  Controller. 

'Sheriff't  fees Aliegheny  County Surcharge County  conlrolUr Act  of 

May  Ut,  1861 Interest  on  deposits  f'om  stiles  and  fees Property  of 

Appraisement  fees  nf Appraisement  of  exemption Fees Servici  of 

slatemtnt-^ — Fees. 

In  the  abeeiKe  of  frftud  or  evidence  of  concealtnent  of  fraud  In  the  (kccounta 
of  t.  county  ofDcer.  the  controller  of  the  County  of  AlleEheny,  aurtltlng  auch  ac- 
coant  pursuant  to  the  Act  of  May  1,  1861.  has  no  authorlly  to  reopen  and  Bur- 
ehar^e  the  of(lc»r  for  the  year  prior  to  the  one  the  account  of  which  !■  belns 
aedited. 

A  sheriff  deposited  tnoney  received  from  the  sale  by  execution  of  prop«rt7 
and  money  received  from  the  execution  of  certain  writs  to  his  own  credit  In  one 
BceouDt  and  received  the  bank  Interest  on  the  deposit.  "He  claimed  the  inter- 
est as  ,bls  own. 

Held  Plrsti  That  the  county  was  entitled  to  the  interest  on  the  money 
received  by  the  sheriff  for  the  execution  of  the  nrlta  because  the  money  from 
such  writs  belonged  to  the  county,  but  It  was  nof  entitled  to  the  Interest  on 
money  realised  by  the  sheriff  on  executions  because  the  county  had  no  claim  to 
•och  fund. 

Second:  That  although  the  two  funds  were  placed  by  the  sheriff  In  cms 
account.  If  ths  account  of  each  could  be  separated  It  should  be  done  and  the 
county  receive  only  the  Interest  from  the  part  of  the  account  to  which  It  was 
entitled. 

The  Special  Act  of  18T3  providing  fees  of  t2.S0  for  an  appraisement  In  Alle- 
gheny County  under  the  HherifTs  Interpleader  act,  la  repealed  by  the  Act  of  April 
Ist.  18ST,  relating  to  sherilTs  fees.  As  Ihe  Act  of  18S7  contains  no  provisions  for 
fees  for  appralHcments,  the  Act  of  April  10th,  184S,  which  was  extended  to  the 
whole  state  by  the  Act  of  March  lOth,  1863,  authorizing  the  court  to  provide  tor 
the  costs  of  interpleaders  EUid  inoke  rules  In  regard  to  them.  Is  In  force.  The  Act 
of  July  11th,  J901,  fixing  a  fee  of  four  dollars  for  sherlfTs-  Interpleaders  Is  not  in 
force  In  Allegheny  County,  and  ao  where  It  appears  that  Che  appraisement  has 
been  approved  by  the  court  In  accordance  with  the  Act  of  18BS  the  sheriff  will 
not  be  surcharged  for  the  fee  la  relation  thereto. 

The  fees  for  appraisement  under  the  exemption  law,  provided  for  by  the  Act 
of  April  1st.  1887.  are  In  force  In  Allegheny  County  and  not  the  fees  provided  for 
under  the  ^jeclal  Act  of  1873, 

The  Act  of  July  llth,  1901,  Axes  a  fee  for  services  of  a  statement  ,of  claim 
upon  the  deteDdtuat,  SJi  provided  in  the  Practice  Act  of  1887.  but  aa  the  Act  of 
ItOl  Is  not  In  force  In  Allegheny  County  and  there  Is  no  other  act  providing  for 
the  payment  of  such  a  fee  and  the  sheriff  Is  therefore  not  entitled  to  collect  one. 

Sur  appeal  of  Judd  H.  Bruff,  Sheriff,  from  the  Controller's  Report.  No.  292 
April  Term,  1913.     C.  P.  Allegheny  County. 


Sha'per,  J.,  March  23,  1914.— The  Controller  having  surcharged  the  Sheriff 
with  a  large  number  of  items  on  various  accounts  and  the  Sheriff  having  ap- 
pealed therefrom',  the  question  of  fact  involved  being  such  as  require  a  trial 
by  jury,  the  parties  concerned  have  entered  into  an  agreement  that  the  Court 
should  pass  upon  certain  qiiestions  involved,  before  the  trial,  as  if  upon  a 
deipurrer  to  a  statement  containing  the  charges  setting  out  at  length  the 
questions  to  be  determined.  There  are  substantially  four  different  matters 
of  law  in  dispute  between  the  parlies,  to  be  passed  upon  under  this  agree- 
ment, which  are  (1)  the  effect  of  the  audits  for  the  two  preceding  years; 
(2)  the  ownership  of  interest  on  daily  balances;  (3)  the  amount  of  costs  col- 
lectible.and  payable  by  the  Sheriff  in  certain  appraisements;  and  <4)  the  costs 
of  service  of  statements  with  summons. 

In  the  report  appealed  from  for  1912  the  Controller  has  charged  a  large 
number  of  items  of  receipts  by  ihe  Sheriff  in  the  years  1910  and  1911,  before 
the  audit  in  each  of  those  years,  which  were  not  contained  in  that  audit;  and 
it  iq  claimed  by.  the  appellant  that  the  audits  of  1910  and  1911  were  final  and 
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In  the  Hatter  of  the  Anaual  Report  of  the  County  CoDtrolIer. 

conclusive  after  the  lapse  of  time  allowed  for  appealing  therefrom,  as  to  all 
matters  which  might  have  been  contained  in  them.  This  position  we  do  not 
understand  to  be  seriously  disputed.  It  is  stated  in  the  case  of  Spyker  vs. 
Wible,  236  Pa..  380.  that  the  County  Auditors,  whose  place  is  taken  in  this 
county  by  the  Controller,  have  no  authority  to  re-open  the  accounts  for  the 
years  prior  to  the  preceding  year  and  to  re-avidit  and  re-adjuat  them.  We 
are  therefore  of  opinion  that  the  appeal  must  be  sustained  as  to  all  iteins 
charged  against  the  Sheriff  for  the  years  1910  and  1911.  This  the  county 
does  not  deny  to  be  the  rule  of  law,  hut  it  is  suRffested  that  the  rule  does  not 
apply  where  fraud  has  been  used  by  the  officer  to  prevent  discovery  of  the 
charges  omitted,  and  there  can  he  no  doubt  that  for  such  fraud  the  audits 
of  the  previous  years  might  be  opened  and  the  county  allowed  to  appeal 
therefrom,  but  in  this  case  no  such  fraud  appears.  There  appears  no  go^d 
reason  why  the  matters  claimed  herein  should  not  have  been  as  easily 
known  in  1910  and  1911  as  they  were  in  1912.  and  no  device  or  concealment 
on  the  part  of  the  appellant  is  made  to  appear.  All  that  is  suggested  is  that 
he  did  not  charge  himself  with  the  items  complained  of.  That  having  been 
done  by  him  under  a  claim  of  right,  it  could  not  amount  to  fraud. 

The  appellant  was  charged,  by  the  Controller,  for  the  year  1912,  with 
a  considerable  sum  received  by  him  from  his  bankers  as  interest  on  daily 
balances,  the  account  consisting  principally  of  money  received  by  him  on 
executions  placed  in  his  hands,  and  partly  of  fees  paid  to  htm  as  Sheriff 
and  not  yet  paid  over  to  the  County.  The  County  claims  that  this  in- 
terest should  be  paid  over  to  it  by  the  Sheriff,  principally  under  the  pro- 
visions of  the  Act  of  March  31st,  1876,  P.  L.  13,  being  an  Act  to  carry 
into,  effect  Section  5,  .\rticle  XIV  of  the  Constitution,  providing  salaries 
for  County  officers  in  certain  Counties  and  providing  tor  the  payment 
of  fees  received  by  them  into  the  County  Treasury;  and  it  is  alsO  suggested 
by  counsel  for  the  County  that  the  Sheriff  may  be  deemed  to  be  a  bailee 
or  trustee  for  the  County  for  at  least  part  of  these  moneys.  The  object 
of  the  provision  of  the  Constitution  above  mentioned,  and  of  the  Act  to 
carry  it  into  effect,  was  to  give  to  the  Counties  instead  of  the  officers 
the  advantage  of  the  increase  in  fees  brought  about  by  an  increase  of  busi- 
ness and  population,  and  further,  to  take  away  the  personal  interest  of  the 
Sheriff  in  those  fees,  which  was  a  fruitful  source  of  dispute  with  liti- 
gants. The  Act  therefore,  in  the  first  Section,  provides  that  "all  fees  lim- 
ited and  appointed  by  law  to  be  received  by  each  and  every  County  of- 
ficer '  •  •  or  which  they  shall  legally  be  authorized,  required^  or  en- 
titled to  charge  or  receive,  shall  belong  to  the  County,"  and  shall  be 
paid  over  by  the  officer  of  the  County.  If  there  were  nothing  further  in 
the  Act  it  would  be  very  plain  that  money  received  by  the  Sheriff  from 
his  bankers  as  interest  would  not  be  within  the  Act,  as  it  is  not  a  fee 
appointed  hy  law  or  which  he  was  authorized  or  entitled  to  charge.  On 
the  contrary,  he  would  be  guilty  of  a  misdemeanor  if  he  received  such  in- 
terest on  a  contract  to  that  effect,  under  the  Criminal  Code.  It  is  claimed, 
however,  that  the  language  of  the  ISlh  Section  of  the  Act  is  sufficient  to 
entitle  the  County  to  the  money  in  question.  That  Section  provides  that 
all  "moneys,  fees,  mileage  or  perquisities  received  hy  any  of  them  as  com- 
pensation, fees,  or  perquisities,  from  any  source  whatever,  shall  in  all  cases 
belong  to  the  County."  \Vc  are  clearly  of  opinion,  however,  that  these 
words  are  intended  to  he  an  elaboration  of  the  word  "fees"  used  In  the 
first  section,  and  that  the  "moneys,  fees,  mileage  and  perquisites"  men- 
tioned in  Section  IS  can  mean  only  such  as  are  limited  and  appointed  by 
law,  or  which  the  officer  shall  be  legally  entitled  to  charge  or  receive.  It 
cannot  be  supposed  that  the  Legislature  Intended  to  direct  the  officer  to 
pay  to  the   County  money  received   by  him  contrary  to  law.   or  without 
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lawful  authority  to  collect  the  same.  We  are  therefore  of  opinon  that 
the  moneys  received  by  the  Sheriff  as  interest  from  his  bankers  are  not 
within  the  terms  of  the  Constitution   or  the   Act  of  1876. 

It  is  claimed,  however,  that  this  money  belonged  to  the  County  be- 
cause it  accrued  to  an  account  part  of  which  at  least  belonged  to  the 
County.  It  was  held  by  the  Superior  Court  in  the  case  of  Potter  County 
vs.  Page,  53  Super.  Ct.,  268,  that  moneys  which  accrued  in  this  way  to 
an  account  of  a  County  Treasuru',  kept  in  bank  as  such,  belonged  to  the 
County.  The  Court  there  discusses  the  somewhat  delicate  question  of 
whether  a  County  Treasurer,  or  similar  oflicer,  is  a  bailee  of  moneys  of  the 
County  or  a  debtor  to  the  County,,  or  whether  he  does  not  occupy  some 
intermediate  position.  If  he  were  an  ordinary  bailee  he  would  not  be  liable 
for  the  money  if  it  were  lost  without  his  fault;  if  he  were  an  ordinary 
debtor  the  money  might  be  attached  in  the  hands  of  his  banker  for  his 
private  debt;  yet  neither  of  these  statements  is  true.  It  may  perhaps  be 
said  that  he  is  a  bailee,  but  bound  as  an  insurer  by  reason  of  the  terms 
of  his  bond  and  the  provisions  of  the  law  under  which  he  is  appointed. 
The  Superior  Court  therefore  held  that  as  the  money  was  credited  volun- 
tarily by  the  bank,  to  an  account  opened  by  the  officer  as  County  Treas- 
urer, the  money  thereby  became  a  part  of  that  account  and  the  Treasurer 
could  not  check  it  out  for  his  own  use.  The  money  in  the  bank  havini^ 
been  collected  by  the  Treasurer  for  the  County,  the  County  had  standing 
to  prevent  the  Treasurer  from  paying  it  out  for  his  own  debts,  his  cred- 
itors frotn  attaching  it  for  such  debts,  and.  as  one  remedy  for  the  recovery 
of  its  money,  to  demand  it  against  the  bank  in  a  proper  proceeding.  In 
the  present  case  the  moneys  in  the  bank  were  principally  moneys  to  which 
the  County  had  no  claim  whatever,  being  tiie  proceeds  of  executions  which 
were  payable  to  the  plaintiffs  and  others  on  distribution  made  according 
to  law.  On  such  moneys  the  County  can  have  no  claim  for  interest  on 
the  ground  of  the  Sheriff  being  a  bailee  of  its  money.  As  to  the  sums 
which  the  Sheriff  had  in  his  hands  as  fees  which  he  was  bound  to  pay 
ovpr  to  the  County  from  time  to  time,  the  case  of  Potter  i_ounty  vs.  Page 
would  appear  to  be  applicable,  and  the  sur-charge  tor  interest  made  by  the 
Controller  is  good  to  that  extent.  It  is  urged  by  the  County  that  as  the 
Sheriff  did  not  keep  a  separate  account  of  these  items  the  County  is  en- 
titled to  the  whole  of  the  inferest,  on  the  principle  of  confusion  of  goods. 
As  there  can  be  no  difRculty,  however,  in  ascertaining  how  much  fees 
the  Sheriff  had  on  hand  from  time  to  time,  there  can  he  no  difficulty  in 
determining  how  much  of  the  interest  allowed  by  the  bank  accrued  on  those 
feea. 

The  Controller  has  charged  against  the  appellant  the  sum  of  $1.50  in 
each  case  of  appraisement  under  the  Sheriff's  Interpleader  Act.  the  Sheriff 
having  only  paid  $1.00  in  each  of  those  cases  and  the  claim  of  the  County 
being  that  the  matter  is  regulated  by  the  Act  of  18?3.  P.  L-  496,  which 
provided  that  in  cases  in  interpleader^  and  appraisement  the  Sheriff  will 
charge  and  receive  for  the  u.se  of  the  County  a  fee  of  $2.50  in  each  case. 
The  contention  of  the  appellant  is  that  that  Act  was  repealed  by  the  Fee 
Bill  of  1887,  applying  to  Counties  of  over  300.000  inhabitants.  By  that 
Act  it  is  provided  that:  "All  former  Acts  fixing  the  fees  of  the  Sheriff 
or  of&cers  under  him,  so  far  as  the  same  are  to  be  paid  or  charged  against 
parties  or  suitors,  are  hereby  repealed."  We  are  clearly  of  opinion  that 
this  repeals  thi  Act  of  1873,  although  the  Act  of  1887  contains  no  pro- 
vision for  fees  for  appraisements.  The  repeal  is  not  of  all  Acts  inconsistent 
therewith,  but  of  all  Acts  fixing  fees.  It  has  been  held  by  this  Court  that 
this  Act  of  1887  is  in  force  in  this  County.  The  Sheriffs  Interpleader 
Act  itself  provides  for  an  appraisement,  and  fixes  the  cost  of  an  appraise- 
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ment  at  J4.00.  None  of  these  Acts  fix  the  number. of  appraiser?  nor  tfaeir 
compensation,  or  say  anything  about  their  compensation  except  the  Act 
of  1901,  which  says  the  $4.00  charged  shall  Include,  their  compensation.  The 
only  statutory  provision  which  has  been  pointed'out  to.  us  as  to  the  num- 
ber of  appraisers  and  their  compensation  is  contained  in  the  Act  of  April 
10th,  1848,  part  of  which  was  extended  to  the  whole  State  by  the  Act  of 
March  10th,  1858,  which  authorizes  the  Court  to  provide  for  the  coat  of 
interpleaders  anrf  to  malce  rules  in  regard  to  them.  The  contention  of 
the  apptilant  is  that  this  Act  of  18S8,'  is  still  in  force,  and  that  it  is  the 
duty  of  the  Court  to  regulate  the  matter,  except  that  the  cost  of  the  "ap- 
praisement is  fixed  by  the  Interpleader  Act  at  $4.00,  the  number  of  ap- 
praisers and  the  compensation  of  each  Keiiig  left  to  the  discretion  of  the 
Court.  While  it  is  not  claimed  that  any  definite  order  was  made  as  to  this 
matter  by  the  Court,  the  practice  has  long  continued  to  employ  three  ap- 
praisers, [he  appraisement  so  made  having  always  been  approved  bjf 
the  Court;  and  what  the  Sheriff  in  fact  did  was  to  pay  each  of  these  ap- 
praisers $1.00  and  to  pay  $1.00  to  the  County.  This  has  lieenthe  prac- 
tice,'as  we  understand  it,  ever  since  the  present  Sheriff's  Interpleader  Act 
wis  passed,  and  in  the  absence  of  a  definite  showing  by  the  County,  of 
what  Wobld  be  a  proper  fee  for  the  appraisers,  we  are  of  opinion  that  the 
■  appellant,  cannot  be  charged  with  any  more  than  he  has  alrea,dy  been  on 
this  account.  .  i  . 

There  is  also  a  question  between  the  parties'  as'  to  the  suni  which  the 
Sheriff  is  required  to  pay  to  the  County  for  appraisements  under  the 
Exemption  law.  The  original  Exeiliption  Act  of  1849  provided  only  for 
50  cents  for  each  of  three  appraisers.  In  1873  there  was  a  special  act  for 
Allegheny  County  as  to  Sheriff's  fees,  which  provides  for  $2.50  to  be 'col- 
lected'by  the  Sheriff  for  the  use  of  the  County,  and  the  County  now  claims 
of  the  Sheriffs  this  amount.  The  Act  of  1887,  however,  which  is  said  tO 
be  in  force  in  this  County,  provides  for  the  appraisement  under  the  Exelnp- 
tion  law  the  sum  of  $5.00,  of  which  the  Sheriff  shall  pay  each  appraiser 
$1.00.  This  leaves  $2.00  payable  by  the  Sheriff  to  the  Coifnty,  afid  that 
amount  the  Sheriff  has  paid.  His  appeal  should  therefore  be  sustained  as 
to   tht   extra  charge   of  50  cents   on   each   of  these   items. 

The  remaining  question  su1>mitted  is  as  to  the  fees  or  payments  re- 
ceived' by  the  Sheriff  or  tis  deputies  for  serving  statements  under  the  Act 
of  1887,  P.  L.  271.  This  Act,  in  Section  4,  provides  that  the  plaintiff  may, 
in  actions  of  assumpsit,  serve  a  copy  of  his  statement  on  the  defendant, 
and  that  if  that  iS  done  not  less  than  15  days  before  the  return  day  of  the 
writ,  the  defendant  must  file  an  affidavit  of  defence  before  the  return  day. 
It  soon  became  apparent  to  the  members  of  the  Bar  that  the  easiest  and 
promptest  way  to,  serve  a  statement  was  to  get  the'  Deputy  Sheriff 
who  was  to  serve,  the  summons  to  take  it  with  him  ai)d  serve  it  for  the 
plaintiff.  This,  of  course,  the  Deputy  Sheriff  was  not  bound  to  do,  nor 
had  the  Sheriff  himself  anything  to  do  with  it,  except  that  he  might  per- 
haps forbid  it.  The  service  was.  not  performed  by  the  Sheriff  himself, 
nor  by  his  deputy  as  such,  and  the  proof  of  its  service  was'  not  by  any 
return  of  the  Sheriff  but  by  the  personal  affidavit  of  the  deputy.  '  As  %. 
matter  of  course  it  became  usual  for  the  plaintiff's  attorney  to  pay  a  Small 
sum  to  the  deputy  for  his  trouble.  The  fee  bill  of  1887  beiiig  passed  b'efOrC 
the  procedure  Act  of  course  makes  no  provision  for  any  fee  for  the  service 
and  the  Procedure  Act  makes  no  such  provision  because  it  does  not  con-- 
template  a  service  by  the  Sheriff  or  his  deputies.  In  the  Act  of  1901,  how- 
ever, a  fee  is  provided  fOr  the  service  of  a  statement  of  claim  of  $1.00  for 
the  first  service  and  SO  cents  for  every  other  defendant.  Whether  the  Act 
of  1901  intends  to  make  service  by  the  Sheriff  obligatory  or  not  does  not 
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appear;  but  as  we  have  said,  it  is  held  that  the  Act  of  190f  is  nqt  io  force, 
in.  this  County.  That  part  of  it  is  in  force  aud-other-pprts  nott  as  cont^ded 
by. the  County,  we  canpot  admit.  •;■■.-  -     ■" 

Upon  the  questions  submitted,  to  «s.,b>;  ^le  acreeipent  as  irt>f»ve  stated, 
we  are  tberefore  of  opinipa  that  the  law.. is  wiith  the  appellant  ip  »ll  matters 
except  as  to  the  interest  credited  to  his  acccnjnt  as.  SheriA  whic(i  -accrued 
uppq  ,£ees  paid  to  him,,  and  that  as  to  the  interost  reoeiv.ed.on  those  sums 
the 'appeal  ^ould  be  dismissed.  .  . .  i.-  7".  ,.' 


Standard  Talking  lla^be  Conipahr  vs.  Bonaid. 

Justice  of  the  I'eace-^b'efeetive  senHce- — Certioran Act  vf  March  20lfc,  1810 

' — <— Issues'  of  tvrit  after  twenty  days. 

The  Mt  of  -rune  Sth.  IBOl,  jrovld«a  4hat  service  of  auminons  nhauld  be  made 
by  "banding  >,  true  and  atteated  copy  thereof  to,  the  defendant  personally"  or  "by 
handing  a.  true  ^nd  attested  copy  thereof  to  an  adult  member  of  his  family  at  hia 
d#ltI1f1ig  hoDse."  A  return  recltlns  "B«rved  a-  true  tiopy  of  tho  orlglnaJ  eummona 
oa  A.  hla  wKe,'  at  the-  tima  produclnK.  the  orlRlnal  and  Informing  him  at  the  eon-' 
teata, thereof  doea  not  comply  with  the  act  and  will  be  set  aside  on  motion. 

metit  when  the  certiorari  Is  baeed  oH  (he  defeptlve  serrlce  of  the  writ  and  the 
defendant  has  not  appeared.  Tn  suah  a  oaaa  the  Jastloe  hail  no'Jurladlctlon  and 
the  Act  of  Iitarch.Slth,  SS^Oi  regnlatlng  the  Issuing  of  the  writ,  doea  ni>t  apply. 

Certiorari.,    No,  101  June  Tenri,  1513.    C,  P,  Fayette  County;      _ 


■ '  Vak  Sweahingen,  J.,,  December  30,  1913.— The  record  of  a  oroceedihg 
b*for*  a  justice  of  the  peace  is  before  us  on  ctrtiorari.  The  defendant  did 
not  appear  before  the  justice  at  the  time  set  for  the  hearinK,  and  judgment 
was  entei-ed  against  him  by  default,  for  the  swn  of  $107.05.  The  principal 
exception  t©  the  proceeding  before  the  justice  is  that  the  sumrnohs  was  not 
served  in  the  manner  required  by  law.  The  constable's  retulr  on  the  back 
of  the  original  suinmons,  attached  to  and  made- a  part  of  the  record  sent 
up  by  the  justice,  was  as  follows;  "And  now,  Jariiary  4,  19Hi  serveda 
true  copy  of  theoriginal  summons  on  Mrs.  L.  Bonani,  his  wife,  at  the  same 
time  producing  the  original  and  informing  him  of  the  contents  thereof." 
Without  stopping  to  discuss  other  informalities  and  defects  in  ihis  return 
of  service,  we  may  notice  that  by  the  act  of  June  9,  1901,  P.  L.  614,  in  so 
far  as  need  be  considered  in  this  case,  the  service  of  the  summons  should 
have  been  made  on  the  defendant  in  one  of  two  ways,  (1)  by  handing  a 
true  and  attested  copy  thereof  to  the  defendant  personally,  or  (2)  by  hand- 
ing a  true  and  attested  copy  thereof  to  an  adult  member  of  the  defendant's 
family,  at  his  dwelling  house. 

The  retArn  of  the  constable  does  not  show  that  the  summons  was 
served  cither  by  handing  a  true  and  attested  copy  thereof  to  the  defendant 
personally,  or  by  handing  a  true  and  attested  copy  thereof  to  an  adult 
member  of  the  defendant's  family  at  his  dwelling  house.  As  a  matter  of 
conjecture  we  might  believe  from  the  constable's  return  that  a  copy  of  the 
summons  was  given  to  the  defendant's  wife,  and  we  might  oossibly  go 
further  and  assume  that  she  was  an  adult,  although  we  do  not  di^cide  that 
question  now,  inasmuch  as  it  has  been  urged  hy  counsel  for  the  defendant 
that  an  "adult"  must  be  a  person  at  least  twenty-one  years  of  age.  But 
we  cannot  assume  that  at  the  time  service  of  a  copy  of  the  f 
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made  on  fhe  wife  of  the  defendant  she  actually  was  a  member  of  tbe  de- 
fendant's family -and  that  service  on  her  was  made  at  his  dwelKug  house. 
Neither  can  we  assume  that  the  copy  of  the  summons  serv<;d  on  the  de- 
fendant's wife  was  "a  true  and  attested  copy."  The  act  of  1901  icpeats  all 
former  acts  or  parts  of  acts  in  relation  to  the  serviee  of  writs  inconsistent 
therewith,  asserting  it  to  be  the  intention  of  thut  act  to  furnish  ^  complete 
and  exclusive  system  in  itself  relative  to  the  service  of  all  writs  therein 
mentioned.  It  is  hardly  necessary  to  cite  the  I3th  section  ■>(  ihe  act  of 
March  21,  1806,  4  Sm.  L.  326,  providing  that  where  anything  is  directed  to 
be  done  by  an  act  of  assembly  the  directions  of  the  act  shall  he  strictly 
pursued,  and  the  requirements  of  practice  thereunder  that,  "In  all  cases  in 
the  cot^'ts  where  the  authority  to  proceed  is  conferred  by  statute,  and  where 
the  manner  of  obtaining  jurisdiction  is  prescribed  by  statute,  th-;  mode  of 
proceeding  is  mandatory,  and  must  be  strictly  complied  with,  or  the  pro- 
ceedings will  be  utterly  void."  Harris  vs.  Mercur,  202  Pa.,  313.  The  con- 
stable's return  does  not  show  that  "a  true  and  attested  copy"  of  the  sum- 
mons was  served  on  anybody.  That  defect  alone  renders  the  service  worth- 
less. Brenner  vs.  Meltzer,  30  Pa.  C.  C,  294;  Herrington  vs.  Harter.  59  P. 
L.  J..  SIS;  Fidler  vs.  Leintnger.  2  Berks  Co.  L.  Jour.,  124;  Bank  vs.  Perdrius. 
Brightley's  Rep.,  67.  The  justice,  therefore,  was  without  jurisdiction  over 
the  defendant  and  had  no  authority  to  enter  judgment  against  him  by  default. 

The  writ  of  certionri  was  not  issued  within  twenty  days  after  judg- 
ment was  rendered,  «ndcr  the  21st  section  of  the  act  of  March  20.  1810,  5 
Sm.  L.  161.  The  judgment  was  entered  on  January  11,  1913,  and  the  writ 
of  certiorari  was  not  issued  until  March  24.  1913.  "But  the  twenty  days' 
limitation  does  not  apply  to  cases  in  which  the  justice  has  no  jurisdiction, 
either  of  the  parties  or  the  subject  matter,  and  he  has  no  jurisdiction  of 
the  former  when  they  are  not  legally  summoned."  Lacock  vs.  White,  19 
Pa.,  495.  "Where  the  record  shows  plainly  that  no  lawful  service  was  ever 
had  upon  the  defendant,  and  the  defendant  never  appeared  before  the  mag- 
istrate so  as  to  waive  the  lack  of  service  and  give  jurisdiction,  it  u  difBcuIt 
to  see  how  a  judgment  rendered  under  such  circumstances  can  possibly  b'e 
sustained,  no  matter  how  late  the  question  may  be  raised."  Tiers  vs, 
Karpeles.  18  Dist.  R.,  8SS.  "The  judgment  being  void  for  want  of  juris- 
diction to  enter  it,  it  matters  not  how,  or  in  what  mode,  or  at  what  time, 
the  objection  on  that  ground  is  brought  to  the  attention  of  a  supervismg 
court.  Being  void,  it  has  no  efficacy  at  any  time.  The  defendant  can  afford 
to  disregard  it  until  an  effort  is  made  to  enforce  it."  Pantall  vs.  Dickey. 
123   Pa.,  431. 

And  now,  December  30,  1913.  for  the  reasons  stated  in  the  opinion  here- 
with filed,  the  judgment  of  the  justice  is  reversed. 
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A  fair  conatructton  of  the  naturallxallon  Act  of  June  SVth.  190t.  Is  to  save 
to  aS  alleiiB  benellts  which  mar  have  been  acquired  by  reason  of  their  declaration 
of  Intention  to  baconiB  clttsena  made  under  prior  lams  (.nd  therefore,  althoug-h  the 
act  In  queation  provides  that  a  petition  for  cltlunabtc  must  bo  tiled  not  nior«< 
than  seven  years  after  a.  declaration  of  Intenllon,  this  does  not  apply  to  an  alien 
who  declared  his  Intention  under  the  prior  act  In  ItOE  and  who  did  not  die  his 
petition  until  more  Chan  seven  years  thereafter,  the  act  under  which  be  presented 
hlB  petition  having  no  auch  restrlotlon  of  time. 

Sur  Petition  for  Mandamus.  No.  933  October  Term,  J913.  U.  S.  District 
Court,  Western  District  of  Pennsylvania. 

JT.  J.  Horvitz,  of  Horviti  &  Horvitt,  tor  petitioner. 
W.  M.  Ragsdale,  for  respmident 

Our,  J.,  December  5,  1913. — Petitioner  is  a  resident  alien  who  declared 
his  intention  to  become  a  citizen  of  the  United  States  on  December  8, 
1905.  in  ■  accordance  with  the  previsions  of  !aw  then  in  force.  On  Sep- 
tember 30th,  1913,  he  appeared  in  the  office  of  the  Clerk  of  this  Court  and 
■ought  leave  to  file  his  petition  for  naturalization.  The  Clerk  refused  to 
permit  such  petition  to  be  filed  because  he  was  advised  of  an  objection  by 
the  Commissioner  of  Naturalization  that  inasmuch  as  more  than  seven 
years  had  elapsed  such  declaration  of  intention  was  insufficient  to  support 
a.  petition  for  naturalization  under  the  Naturalization  Act  of  June  29th,  1906, 
and  its  various  supplements.  The  petition  for  mandamus  and  the  answer 
of  the  Clerk  setting  up  the  foregoing  facts  raise  but  a  single  question,  Is 
the  Act  of  June  29th,  1906,  retroactive? 

The  second  paragraph  of  Sec.  4  which  prescribes  the  manner  in  which 
an  alien  may  be  admitted  to  citizenship  begins  with  this  language,  "Not 
leas  than  two  years  nor  more  than  seven  years  after  he  had  made  such 
declaration  of  intention  he  shall  make-  and  file  in  duplicate  a  petition  in 
writing,"  being  the  petition  for  naturalization.  That  provision  gives  rise 
to  the  present  controversy.  It  however  should  not  control  the  meaning  of 
other  portions  of  the  act,  if  that  meaning  is  equally  clear.  The  words,  "such 
declaration  of  intention"  found  iti  the  above  quotation  refers  to  the  declara- 
tion of  intention  provided  for  in  the  immediately  preceding  paragraph  of 
raid  Sec.  4.  Turning  thence  we  find  specific  provisions  as  to  the  manner 
in  wliich  such  declaration  of  intention  shall  be  made,  before  whom  it  shall 
be  made,  when  it  may  be  made,  and  what  it  shall  contain  in  detail,  with 
the  proviso:  "Provided,  however,  that  no  alien  who  in  conformity  with  the 
law  )n  force  ttf  the  date  of  his  declaration  has  declared  his  intention  to  be- 
come a  citizen  of  the  United  States  shall  be  required  to  renew  such  declara- 
tion." That  proviso  seems  to  control  the  meaning  of  the  words  heretofore 
quoted  from  the  second  paragraph  because  the  word  "such"  In  the  latter 
can  have  its  ordinary  meaning,  vizr  "like  what  has  been  said." 

Other  portions  of  the  Act  throw  light  on  the  question.  Another  por- 
tion of  the  second  paragraph  of  Sec.  4  requires  the  petitioner  for  naturaliza- 
tion to  sign  his  petition  in  his  own  handwriting,  yet  has  this  proviso:  "Pro- 
vided, that  if  he  has  filed  his  declaration  before  the  passage  of  this  act  he 
shall  not  be  required  to  sign  the  petition  in  his  own  handwriting."  It  seems 
that  Congress  did  not  wish  to  vitiate  wholly  declarations  of  intention  made 
prior  to  the  pasMge  of  the  act.    Indeed,  a  fair  constrnctioii  of  the  act  dis' 
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Blchhorat  tb,  LlndBey. 

closes  the  intention  of  Congress  to  save  to  aliens  all  benefits  which  tbtj 
may  have  acijuifed  by  reason  of  their  declarations  made  under  prior  law. 
This  vtev^  is  strengthened  when  wc  note  that  on  June' 25,  1910,  Congress 
amended  the  first  paragraph  of  Sec.  4  of  the  Act  by  providing  for  the  nat- 
uralization of  aljens  under  certain  circumstances  without  proof  of  former 
declaration  of  intention, 

..  ,  .TW  'ease  of  t-n  re  Wehrli,  1S7  Fed.  Rep-,  938,  has  been  brought  to  onr 
xttentton.  -The  learned  Judge  in  that  case  expressed  the  view  that  the  Nat- 
urati^atioh  Act  of  June  29,  1906,  by  the  provision  first  above  quotet!,  was 
int^nd.ed  to  give,  aliens  who  had  made  their  declarations  of.  intention  under 
prior  laws  seven  years  from  that  date  in  which  to  become  citizens.  Thia 
c.ourt  cannot  reach  that  conclusion.  To  do  so  would  necessitate  an  opinion 
that  the  Act  was  in  some  degree  retroactive,  as  least  to  the  extent  of  im- 
posing some  new  limit  which  had  not  theretofore  existed. '  The  declaration 
of  intention  is  the  first  step  in  proceedings  which  the  law  has  imposed  upon 
the  courts,  the  last  step  being  a  judicial  decree.  It  is  difficult  to  see  why 
a  difierent  rule  should  be  applied  in  the  construction  of  an  act  relating  to 
such  proceedings  than  in  the  construction  of  an  act  relating  to  proceedings 
in  cases  properly  so  called.  " 

As  said  by  Mr.  Justice  Clifford  in  Twenty  Per  Cent.  Cases,  20  WalL. 
179,  187:  "Even  though  the  words  of  a  statute  are  broad  enough  in  their 
literal  extent  to  comprehend  existing  cases,  they  must  yet  be  con.«trued  as 
applicable  only  to  cases  that  may  hereafter  arise,  unless  the  language  era- 
ployed  expresses  a  contrary  intention  in  unequivocal  terms." 

Applying  this  rule  to  the  Naturalization  Act  of  1906,  we  must  conclude 
that  declarations  of  intention  filed  prior  thereto  were  not  in  any  way  affected 
thereby  and  may  support  petitions  for  naturalization  at  any  time.  The  peti- 
tioner in  these  proceedings  may  present  his  petition  for  naturalization.  It 
is  not  probable  that  any  formal  order  to  that  effect  will .  be  necessary.  It  it 
be  necessary  «ne  may  be  presented. 
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Sndtb,  Hxtix^  vs.  Fidelity  Mutual  Life  Innimice  Amo.  of  Philadelphia. 

Life  insurance Death  of  insiiral Dehy  in  /•ayw^nt-'^lnlfstate Uabilily 

of  insurance  com/yany  for. 

A  life  Iniurance  poltcy  was  psyablF  to  A,  a  creditor,  and  the  balftnce.  If  any, 
to  Intestate'B  admin§Btralor.  After  the  Intestate's  death  both  claimed  the  whole 
fund  and  earh  Instituted  proceedlngR  In  dlRerent  Btatea  and  to  each  suit  the  Insur- 
ance company  defended  by  setting  up  the  claim  of  the  Other  to  the  whole  fund. 
There  was  several  years'  delay  In  payment  i^auaed  by  this  lltlKatlon  and  Anally 
the  creditor  Joined  with  the  plaintiff  In  the  suit  of  the  admlnlstrntor  In  this  Juris- 
diction. 

field  that  as  the  Insurance  company  could  not  pay  the  money  Into  court  and 
compel  the  clalmanls  to  interplead,  because  of  their  being  In  different  Jurisdictions, 
and  the  delay  In  payment  not  being  chargeable  10  the  company.  It  could  not  be 
made  liable  for  interest  on  the  fund  from  the  death  of  the  Inteatate. 

Sur  sabmission  as  to  interest  on  claini.  No.  449  December  Terni,  1911,  C.  P. 
Allegheny  County. 

It^illiam  Kaufman,  for  plaintiff. 

L.  K.  &  S.  C.  Porter,  for  defendant. 

Shafbh,  J.,  February  3,  1914.— From  the  evidence  given  in  the  case,  and  the 
papers  filed  therein,  it  appears  that  the  defendant  company  on  May  5th, 
1898,  issued  its  policy  of  insurance  upon  which  this  action  was  brought. 
The  terms  of  the  contract,  so  far  as  they  concern  this  case,  were  as  fol- 
lows: "The  Fidelity  Mutual  Life  Insurance  Association  of  Philadelphia,  by 
this  policy  of  insurance,  agrees  to  pay  the  sum  of  Ten  Thousand  Dollars, 
upon  the  surrender  of  the  same,  properly  receipted,  within  ninety  days 
after  the  acceptance  of  due  and  satisfactory  proof  of  the  death  of  Jack 
Q.  H.  Smith  *  •  •  and  of  claim  hereunder,  to  Thomas  C.  Coleman, 
creditor,  or  his  legal  representatives,  as  his  interest  may  appear;  balance, 
if  any,  to  the  administrators,"  etc.  of  Smith.  When  the  policy  was  made 
Coleman  held  a  note  of  Smith's  for  a  larce  amount.  Smith  died  November 
22,  1910,  and  proofs  of  his  death  were  duly  made.  The  policy  itself  was 
in  the  hands  of  Coleman,  who  resided  in  Vireinia.  Smith,  at  Che  time  of 
his  death,  was  a  resident  of  thi«  County,  and  letters  testamentary  on  his 
estate  were  taken  out  by  the  plaintiff  in  this  County.  In  December,  1910, 
about  the  same  time  that  the  proofs  of  Smith's  death  were  furnished  to  the 
company,  Coleman  and  the  plaintiff  each  gave  notice  to  the  company  that 
they  each  claimed  the  whole  of  the  sum  of  Ten  Thousand  Dollars  due 
upon  (he  policy.  The  defendant  company  endeavored  to  have  them  join 
in  a  receipt  for  the  money  and  to  take  steps  to  determine  their  respective 
rights,  which  they  each  refused  to  do;  and  in  October,  1911,  they  each 
brought  suit  against  the  defendant,  Coleman  bringinR  the  first  suit  in  the 
Supreme  Court  of  the  District  of  Columbia,  where  the  defendant  Company 
had  an  agent  by  whom  it  could  be  served,  and  the  plaintiff  bringing  the 
present  suit  a  few  days  afterwards.  In  Coleman's  suit  he  alleged  that 
Smith,  at  the  time  of  his  death,  owed  him  more  than  the  whole  of  the 
policy,  and  the  plaintiff  in  the  present  suit  alleged  that  nolhins:  whatever 
was  owing  to  Coleman,  hut  that  on  the  contrary  Coleman  was  indebted 
to  Smith  at  the  time  of  his  death.  The  defendant  Company  defended  each 
of  these  actions  by  setting  up  its  willingness  to  pay  to  the  proper  party 
and  alleging  the  claim  of  the  other  party  to  the  whole  of  the  money.  After 
these  suits  were  instituted,  the  defendant,  in  the  case  in  this  County,  pre- 
sented a  petition  to  restrain  the  plaintiff  herein  from  prosecuting  her  action 
and  to  compel  her  to  intervene  in  the  action  of  Coleman,  and  to  be  allowed 
to  pay  the  money  into  the  Supreme  Court  of  the  District  of  Columbia, 
which  was  refused.  Each  of  these  cases  remained  pending  until  the  present 
case  was  called  for  trial,   in   November   of  last   year,  and  after  the  trial 
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Emith,  Eitn..  vs.  Fidelity  Mutual  Lite  Insurance  Asan.  of  Phlladelpbla. 

had  proceeded  for  some  time  Coleman  appeared,  and  by  consent  of  all 
parties  was  made  a  party  plaintiff,  and  a  verdict  was  taken  for  the  plaintiffs 
for  $11,586.00,  of  which  $6,500.00  was  to  be  paid  to  Coleman  and  $5,086.60 
payable  to  Anna  B.  Smith,  Executrix.  At  the  same  time  Anna  B.  Smith, 
Executrix,  and  the  defendant  entered  into  a  stipulation  in  writing,  by  which 
it  was  agreed  that  $1,586,00  of  the  amount  mentioned  in  the  verdict  as 
payable  to  Mrs.  Smith  was  interest  on  the  whole  $10,000.00  from  March  30, 
1911,  and  that  the  liability  of  the  defendant  to  pay  such  interest  should 
be  determined  by  the  Court  upon  the  pleadings  and  evidence  and  the 
record.  In  other  words,  the  question  whether  the  verdict  should  or  should 
not  be  reduced  by  this  amount  of  interest  was  submitted  to  the  Court. 

Although  the  question  involved  would  seem  to  be  one  which  mi(rht 
frequently  arise  upon  policies  of  this  kind,  the  diligence  of  counsel  has 
failed  to  find  any  similar  case.  That  the  two  claimants  should  reside  in 
different  jurisdictions,  and  should  each  refuse  to  take  any  proceeding  in 
the  other  Jurisdiction,  was  the  circumstance  which  prevented  the  defendant 
Company  from  paying  the  money  into  Court  and  thus  relieving  itself  of 
the  liability,  as  well  as  from  bringing  the  parties  together  by  bill  of  inter- 
pleader to  require  them  to  settle  their  differences.  It  is  evident  that  the 
Company  was  at  all  times  willing  and  ready  to  pay  the  whole  amount  of 
the  policy  whenever  it  could  safely  do  ao.  It  is  further  evident  that  it 
would  not  be  just  to  allow  Coleman  to  proceed  in  the  District  of  Columbia 
and  prove,  in  the  absence  of  Mrs.  Smith,  that  her  testator  owed  him  over 
$10,000.00  and  in  that  way  recover  the  whole  $10,000  from  the  defendant, 
and  at  the  same  time  allow  Mrs.  Smith  to  proceed  in  this  County  and 
prove,  in  the  absence  of  Coleman,  that  her  husband  owed  Coleman  nothing, 
and  thereby  to  allow  the  second  recovery  of  the  money  against  the  defend- 
ant, and  this  grossly  unjust  result  of  such  proceedings  is  enough  to  show 
that  they  could  not  be  maintained.  We  are  of  opinion  that  the  effect  of 
the  contract  above  stated  is  to  make  Coleman  and  the  executrix  of  Smith 
joint  promisees,  so  that  neither  of  them  could  bring  an  action  without  the 
other;  but  that,  it  this  be  not  the  true  interpretation  of  the  contract.  Cole- 
man having  brought  an  action  upon  the  policy  no  other  action  could  be 
maintained  by  the  executrix  unti!  his  action  was  determined.  The  case  is 
somewhat  like  that  of  Proctor  vs.  Georgia  Home  Insurance  Co,  32  S.  E. 
Repr.,  716.  where  a  policy  was  made  payable  to  two  persons,  one  a  mort- 
gagee and"  the  other  an  owner,  as  their  interests  might  appear,  in  which 
it  was  held  that  the  one  party  could  not  maintain  an  action  without  the 
other.  There  seems  to  be  no  substantial  difference  between  a  promise  to 
one  as  his  imprest  msv  apnear  and  the  balance  to  the  other,  and  a  promise 
to  pas'  to  the  two  as  their  interests  may  appear. 

It  seems  to  us,  therefore,  that  the  defendant  Company  was  not  in 
any  default  in  not  paying  the  $10,000  secured  by  the  policy  to  either  one 
of  the  claimants,  and  that  it  is  therefore  not  liable  for  interest  upon  the 
amount.  It  never  was  able  to  safely  pay  either  of  them  until  Coleman 
agreed  to  join  in  the  present  suit.  In  accordance,  therefore,  with  the  stip- 
ttlation  filed,  it  is  ordered  and  determined  that  the  defendant  Company  is 
not  liable  to  pay  to  the  plaintiff.  Anna  B.  Smith,  the  sum  of  $1,586.60, 
interest  from  March  30,  1911,  on  the  110,000  secured  by  the  policy,  and  that 
judgment  shall  be  entered  on  the  verdict  tor  Mrs.  Smith  for  Thirty-five 
Hundred  ($3,500.00)  Dollars  only. 
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Commonwealth,  for  use,  vs.  Moran,  for  nM. 

Criminal  taw Quarter  Sessions Bonds  given  for  payment  of  money 

Death  of  principal Liability  of  surety. 

The  llaUlltr  of  a  surety  on  a 
In  the  Court  of  Quarter  ScbsIohs, 
time  of  the  death  of  the  principal. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense.  No.  968  July 
Term,  1913.    C.  P.  Allegheny  County. 

M.  H.  Stevenson,  for  plaintiff. 
Wm.  H.  Thompson,  for  defendant. 

Cakn.ahan,  J.,  January  30,  1914.— This  is  an  action  of  assumpsit  to  recover 
from  the  surety  on  a  fornication  and  bastardy  bond  given  in  the  Court  of 
Quarter  Sessions  of  Allegheny  County,  arrearages  tor  the  maintenance  of 
the  child,  accruing  after  the  death  of  the  principal  on  the  bond,  who  was 
the  father  of  the  child. 

A  demurrer  to  the  statement  of  claim  was  overruled,  but'  the  defendant, 
at  the  same  time,  was  allowed  fifteen  days  in  which  to  file  an  answer.  An 
answer  was  subsequently  filed,  raising  the  same  question  that  was  before 
the  court  on  the  demurrer.  The  demurrer  was  overruled,  in  the  absence  of 
counsel  for  defendant,  who  was  not  present  when  the  case  was  called  on 
the  argument  list  and  who.  cocisequently,  was  not  heard. 

This  rule  for  judgment  having  been  taken,  counsel  for  plaintiff  insist? 
that  the  plaintiff  is  entitled  to  judgment,  inasmuch  as  the  case  involves  but 
a  single  question  of  law,  which  has  already  been  decided  in  her  favor  on 
demurrer,  but  counsel  for  defendant  says  that  the  judge  who  passed  upon 
the  demurrer  informed  him,  later,  on  the  same  day,  that  he  could  raise  the 
same  question  in  an  answer;  and  acting  upon  this  information,  be  filed  an 
answer  within  the  time  allowed.  This  is  in  accordance  with  the  under- 
standing of  the  court  when  the  demurrer  was  overruled  and  time  given  for 

The  question  presented  is.  Is  the  surety  on  such  bond  liable  for  arrear- 
ages accruing  after  the  death  of  the  principal? 

The  principal  having  pleaded  guilty  to  a  criminal  charge,  was  sentenced 
by  the  Court  of  Quarter  Sessions  of  Allegheny  County  to  pay  a  fine  of  6'i 
cents,  to  pay  a  certain  amount  to  this  use  plaintiff  for  lying-in  expenses, 
and  $2.50  per  week  for  five  years.  He  was  required  to  give  bond  with 
surety,  in  the  sum  of  $500.00,  to  secure  compliance  with  the  sentence.  When 
he  died  the  penalty  died  with  him,  because  it  was  inflicted  as  a  punishment 
to  the  offender.  In  the  case  of  City  vs.  Haslitt  et  al..  Phila.  Reports,  Vol.  14, 
page  138,  (which  seems  to  be  the  only  case  upon  the  subject)  it  is  said: 

"All  sentences  and  judgments  upon  conviction  on  a  criminal  charge  in 
the  Court  of  Quarter  Sessions,  are,  in  their  nature,  and  designed  to  be,  a 
punishment  to  the  offender,  and,  when  he  dies,  the  penalty  dies  with  him. 
There  is  no  civil  contract.  A  fine  would  be  discharged  by  death.  If.  after 
the  death  of  the  principal,  his  property  would  not  be  liable,  neither  is  that  of 
the  co-obligor,  for  he  cannot  be  held  when  the  other  is  discharged.  The  lia- 
bility of  the  surety  is  co-extensive  with  that  of  the  principal.  It  is  monstrous 
to  say  that  a  man  must  give  security  for  the  payment  of  money  as  a  punish- 
ment, and  that  when  he  dies,  that  punishment  must  be  imposed  upon  the 
innocent  surety.  In  such  a  case,  the  burden  should  be  placed  upon  the  pub- 
lic, where  it  properly  belongs,  and  not  upon  one  innocent  individual  of  the 
public  alone.  The  order  for  maintenance  means  that  a  certain  punishment  is 
to  be  administered,  namely,  that  the  defendant  shall  pay  a  weekly  sum  of 
money  while  he  lives,    •    *    •," 
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Commonwealth,  for  use,  vs.  Moran,  for  use. 

Upon  the  authority  of  the  above  cited  case,  and  for  the  reasons  stated 
therein,  we  feel  constrained  to  hold  that  the  surety's  liability  on  this  bond 
ceased  with  payment  of  arrearages  up  to  the  date  of  the  death  of  the  prin- 

This  rule,  therefore,  should  be  discharged. 

And  now,  to-wit:   January  30,  1914,  rule  discharged. 


Kleinman  vs.  The  HcKecs  Rocks  Trust  Company  et  al 

Trespass Malicious   use   of   legal  proccss^^-SlatcmciU Sufficiency    of — 


t  In  trespass  averring  In  eftect  a  mallcloua  use  of  legal  process 
and  damaBea  thereby  to  plalntlfl  Is  demurrable  when  It  appears  that  either  one  of 
the  defendants  could  have  legally  entered  the  suit  complained  of  and  there  Is  no 
sufficient  allegation  of  want  of  probable  or  reasonable  cause  for  the  suit  or  an 
illegal  seizure  as  the  result  thereof  and  there  la  not  Bufflclen-t  averment  of  con- 

Norcross  vs.  Otis  Bros.  A  Co.,  lEZ  Fa.,  481,  followed. 

Demurrer  to  Swtement    No.  2017  April  Term,  1913.    C.  P.  Allegheny  County. 

Langfin  &  Mrlnlosh.  for  plaintiff. 
Dalsell,  Fisher  &  Hawkins,  for  defendants. 

CoBBN,  J.,  January  2],  1914. — This  statement  is  in  its  nature  one  to 
recover  damages  for  the  malicious  use  of  IcRal  process.  Either  one  of  the 
defendants  could  lawfully  have  entered  the  suit  complained  of  in  the  state- 
ment, if  based  on  reasonable  grounds.  The  alleged  conspiracy  so  to  do  was 
therefore  not  unlawful,  the  statement  lacks  the  essential  elements  to  sustain 
such  a  proceeding.  It  does  not  charge  that  the  conspiracy  was  falsely  and 
maliciously  executed,  nor  does  it  directly  allege  want  of  reasonable  and 
probable  cause  or  seizure  of  the  property  involved.  That  the  suit  consti- 
tuted a  cloud  on  plaintiff's  title,  as  averred,  is  not  such  a  seizure  as  is  nec- 
essary to  sustain  the  action,  according  to  judicial  decisions.  PlaintiETs 
victory  in  the  suit  on  which  this  proceeding  is  based  resulted  in  awarding 
costs,  which  is  declared  to  be  all-sufficient  for  the  inconvenience  resulting 
to  her  therefrom.  It  seems  that  any  other  conclusion  would  seriously  in- 
terfere with  the  lawful  rights  of  parties  to  commence  legal  proceedings, 
although  based  on  probable  cause,  and  would  result  in  increasing  actions 
for  damages  ad  infinitum  against  unsuccessful  litigants,  notwithstanding 
such  original  actions  were  founded  on  probable  cause.  For  these  manifest 
reasons,  as  more  particularly  evidenced  by  the  decisions  in  Muldoon  vs. 
Rickey,  103  Pa.,  110;  Eberley  vs.  Rupp,  90  Pa.,  2.S9:  and  Norcross  vs.  Otis 
Bros.  &  Co.,  152  Pa.,  481,  we  are  compelled  to  sustain  defendants'  contention. 

And  now,  to  wit:  January  21,  1914,  the  demurrer  of  the  defendants  ia 
hereby  sustained. 
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Uining  companies Accidents Report  of  Acts  of  June  2,  1891,  and  July  19, 

1913. 

The  provision  of  the  Act  of  July  ISth.  1913,  requlrlnB  persons,  nrroa  or  cor- 
pora.tlon8  engaged  In  mtnlQK  to  report  accldenta  to  the  Department  of  Latior  and 
Industry  does  not  repeal  the  provision  of  the  Act  of  June  Snd.  1891,  requlrinfc  the 
mine  foremen  of  mining  companies  to  make  similar  reports  to  the  mine  Inspec- 
tors. In  case  of  accident  such  company  nrust  make  report  to  the  mine  Inspector 
as  well  as  the  Department  of  ItO-bor  and  Industry. 

November  25,  1913. 
Hon.  James  £.  Roderick, 

Chief  Department  of  Mines, 
Harrisburg,  Pa. 
Sir: 

Sometime  ago  you  requested  an  opinion  of  this  Department  as  to 
whether  reports  of  accidents  should  be  made  to  your  Department,  in  view 
of  the  Act  of  July  19,  1913  (P.  L.  843). 

Section  1  of  Article  13  of  the  Act  of  June  2,  1891  (P.  L.  176),  known 
as  the  Anthracite  Mine  Act,  provides: 

"Whenever  loss  of  life  to  a  miner  or  other  employe  oifcurs  in  or  about 
a  mine  or  colliery,  notice  thereof  shall  be  given  promptly  to  the  inspector 
of  mines  for  the  district  in  which  the  accident  occurred,  by  the  mine  foreman 
or  outside  foreman  or  other  person  having  immediate  charge  of  the  work 
at  the  time  of  the  accident;  and  when  death  results  from  personal  injury 
such  notice  shail  be  given  promptly  after  the  knowledge  of  the  death  comes 
to  the  said  foreman  or  person  in  charge," 

Section  2  provides: 

"Whenever  loss  of  life  occurs  or  whenever  the  lives  of  persons  em- 
ployed in  a  mine  or  at  a  colliery  are  in  danger  from  any  accident,  tht  in- 
spector of  mines  shall  visit  the  scene  of  the.  accident  as  soon  as  possible 
thereafter  and  offer  such  suggestions,  as  in  his  judgment  shall  be  necessary,    ■ 
to  protect  the  lives  and  secure  the  safety  of  the  persons  employed,"  etc. 

The  Bituminous  Mine  Code,  approved  July  9,  1911  (P.  L.  757),  provides 
in  section  19,  that: 

"The  mine  foreman  shall,  once  each  week,  on  blank  forms  provided  for 
that  purpose,  report  to  the  inspector  all  fatal  and  serious  accidents  that 
have  occurred  in  or  about  the  mines,  giving  the  age,  nationality,  *nd  occu; 
pation  of  the  injured  persons,  together  with  facts  as  to  the  families  or  de- 
pendents affected," 

The  act  of  June  2,  1913  (P.  L.  396),  created  the  Department  of  Labor 
and  Industry,  and  provides  tor  a  comprehensive  system  of  inspection  of  all 
rooms,  buildings  and  other  places  throughout  the  State  where  labor  is  em- 
ployed, and  for  securing  statistics  and  information  concerning,  all  of  the  in- 
dustries and   industrial  conditions   of  the  State. 

The  act  of  July  19,  1913  (P.  L.  843),  in  order  to  provide  the  machinery 
for  securing  the  statistics  and  information,  provides  in  section  1  that  within 
thirty  days  after  the  beginning  of  the  disability  of  an  employee  because  of 
any  personal  injury,  caused  by  an  accident  occurring  in  the  course  of  the 
employment,  the  employer,  whether  a  person,  firm  or  corporation,  shall 
make  report  of  such  accident  to  the  Department  of  Labor  and  Industry. 
This  is  a  general  act.  applying  to  all  kinds  and  classes  of  industries. 

Section  4  of  the  act  provides: 

"No  employer  who  has  made  the  report  required  by  this  act  shall  be 
required  to  make  any  other  or  further  report  of  such  accident  to  any  other 
department  of  the  government  of  the  Commonwealth." 

A  strict  literal  reading  of  this  section  would  seem  to  repeal  the  pro- 
visions of  the  anthracite  and  bituminous  laws  above  quoted,   but  it  is  a 
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familiar  rule  that  statutes  must  be  interpreted  according  to  their  reason 
and  spirit,  and  when  the  letter  of  the  law  conflicts  with  the  reason  and 
spirit,  the  strict  literal  interpretation  must  give  way. 

Moreover,  statutes,  if  in  pari  materia,  are  to  be  harmonized  and  con- 
strued together,  and  hence  a  later  act  will  not  be  held  to  repeal  nn  earlier 
one,  unless  there  be  an  irreconcilable  repugnancy.  And  a  special  statute 
will  not  be  construed  as  repealed  by  an  earlier  general  one,  but  as  an  ex- 
ception thereto,  unless  the  language  of  the  general  statute  expressly,  or  by 
necessary  implication,  requires  such  construction  and  permits  of  no  other. 

In  36  Cyc,  1151,  the  following  is  said  on  the  subject; 

"Where  there  is  one  statute  dealing  with  a  subject  in  general  and  com- 
prehensive terms  and  another  dealing  with  a  part  of  the  same  subject  in  a 
more^  minute  and  definite  way,  the  tjvo  should  be  read  together  and  har- 
monized, if  possible,  with  a  view  of  giving  effect  to  a  consistent  legislative 
policy;  but  to  the  extent  of  any  necessary  repugnancy  between  them,  the 
special  will  prevail  ovej-  the  general  statute.  Where  the  special  statute  is 
later,  it  will  be  regarded  as  an  exception  to,  oi;  qualification  of,  the  prior 
general  one;  and  where  the  general  act  is  later,  the  special  will  be  con- 
strued as  remainjng  an  exception  to  its  terms,  unless  it  is  repealed  in  ex- 
press words  or  by  necessary  implication." 

In  Whitmire  vs.  Township  of  Muncy  Creek,  17  Superior  Ct.,  399,  Presi- 
dent Judge  Rice,  said: 

"Before  adopting  any  proposed  construction  of  a  passage  susceptible 
of  more  than  one  meaning,  it  is  important  to  consider  the  effects  or  conse- 
quences which  would  result  from  it,  for  they  often  point  out  the  general 
meaning  of  the  words.  *  •  •  Several  acts  in  pari  materia,  and  relating  to 
the  same  subject,  are  to  be  taken  together  and  compared,  in  the  construc- 
tion of  them,  because  they  are  considered  as  having  one  object  in  view,  and 
as  acting  upon  one  system.  •  »  *  Growing  out  of  these  rules  is  the 
presumption  jhat  the  legislature  does  not  intend  to  make  any  alt^ratior  in 
the  law  beyond  what  it  explicitly  declares  either  in  express  terms  or  by 
unmistakable  implication;  in  other  words,  beyond  the  immediate  scope  and 
object  of  the  statute.  In  all  general  matters  beyond,  the  law  remains  un- 
disturbed." 

See  further  the  opinion  of  the  same  judge  in  Flemming  vs.  Bush,  43 
Superior  Ct.,  405;  Ritter  vs.  Wray,  4S  Superior  Ct.,  440, 

Again,  in  Commonwealth  vs.  Crowl,  52  Superior  Ct.,  539,  that  court, 
per  Henderson,  J.,  said: 

"An  earlier  statute  is  repealed  only  in  those  parts  wherein  it  is  clearly 
inconsistent  and  irreconcilable  with  later  amendments.  The  antagonism 
must  be  so  great  as  to  convince  the  mind  that  the  last  enactment  lopealed 
the  former.  The  objects  of  the  two  statutes  are  not  the  same,  and  if  so 
both  can  stand,  though  they  may  refer  to  the  same  subject." 

And  so,  in  Jackson  vs.  P.  R.  R.,  228  Pa..  566,  the  Supreme  Court,  per 
Potter,  Justice,  declared: 

"  'Repeals  by  implication  are  not  favored,  and  will  not  he  indulged 
unless  it  is  manifest  that  the  legislature  so  intended:'  26  Am.  &  Eng.  Fncy. 
of  Law  {2d.  edO.  721.  Chief  Justice  Sterrett  said,  in  Com.  vs.  De  Camp. 
177  Pa.,  112,  'It  is  well  settled  that  the  leaning  of  all  courts  is  strongly 
against  repealing  the  positive  provisions  of  a  former  statute  by  construction. 
There  must  be  such  a  manifest  and  total  repugnance  that  the  two  enact- 
ments cannot  both  stand.  It  is  not  enough  that  there  is  a  discrepancy 
between  different  parts  of  a  system  of  legislation  on  the  same  general 
subject;  there  must  be  a  confiict  between  different  acts  on  the  same  specific 
subject.  An  earlier  statute  is  repealed  only  in  these  particulars  wherein 
'?  clearly  inconsistent  and  irreconcilable  with  the  later  enactment.'" 
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These  principles  should  be  applied  in  determining  the  effect  to  be  given 
to  section  4  of  the  act  of  July  19,  1913,  above  quoted. 

The  leftislature  of  Pennsylvania  has  committed  to  the  Department  of 
Mines,  through  its  Chief,  and  his  subordinates,  the  complete  supervision  of 
the  important  mining  industry  of  the  Commonwealth.  No  other  State 
official  is  charged  with  the  duty  of  safeguarding  life  in  and  about  the 
operation  of  the  mines.  So  late  as  1911  the  legislature  adopted  an  elaborate 
code,  covering  76  pages,  for  the  regulating  of  mining  in  the  bituminous 
coal  regions,  in  which  reports  of  all  accidents  were  required  to  be  made 
to  the  Department  of  Mines,  as  above  slated.  And  it  will  be  recalled  that 
an  elaborate  system  for  the  government  of  the  anthracite  mines  had  pre- 
viously been  made. 

The  purpose  of  the  Anthracite,  and  Bituminous  Mine  Laws  requiring 
reports  to  be  made  to  the  inspectors  of  mines  is  to  enable  a  prompt  investi- 
gation looking  to  the  safeguarding  of  human  life,  by  the  department  charged 
with  the  supervision  of  that  particular  industry. 

The  purpose  of  the  act  of  1913  is  different.  It  does  not  re<iuire  im- 
mediate reports  to  the  Department  of  Labor  and  Industry,  but  a  report 
within  thirty  days  after  the  beginning'  of  disability,  of  an  employee,  and 
the  essential  purpose  and  object  of  such  report  is  to  enable  the  Depart- 
ment of  Labor  and  Industry  to  carry  out  the  provisions  of  the  act  creating 
such  Department,  with  reference  to  the  collection  and  preservation  of 
statistics,  and  general  information  regarding  industrial  accidents  and  occu- 
pational diseases.    Thus  section  11  of  the  act  provides  that  the — 

"Bureau  of  Statistics  and  Information  shall  collect,  assort,  publish  and 
systematize  the  details  and  general  information  regarding  industrial  and 
occupational  diseases  and  the  methods  of  preventing  and  remedying  the 
same  and  of  providing  compensation  therefor." 

Manifestly,  therefore,  the  purposes  of  these  acts  are  not  the  same.  The 
mining  laws  relate  to  that  industry  alone.  The  act  requiring  reports  to  be 
made  to  the  Department  of  Labor  and  Industry,  include  every  kind  of 
industry  or  employment. 

To  hold  that  section  4  above  referred  to  repeals  the  provisions  of  the 
mining  laws  requiring  notice  of  accidents  in  and  about  mines  or  collieries, 
to  be  given  to  the  inspectors  of  mines  tor  the  proper  district,  would,  in 
effect,  he  holding  that  the  general  law  repealed  the  specific  law,  without 
express  words  or  necessary  implication.  Such  a  ruling  would  be  contrary 
to  the  principles  and  authorities  above  quoted. 

Moreover,  in  the  construction  of  this  section  or  provision  of  the  act 
of  July  19,  1913,  reference  may  be  had  to  other  laws  relating  to  the  same 
subject,  or  having  the  same  general  purpose,  passed  not  only  at  different 
sessions,  but  also  at  the  same  session,  of  the  legislature.     36  Cyc,  1147. 

The  act  of  July  26,  1913  (P.  L.  1374),  known  as  "The  Public  Service 
Company  Law"  was  passed  seven  days  after  the  act  requiring  the  reports 
which  we  are  construing.  In  the  Public  Service  Company  Law  it  is  pro- 
vided, in  section  1  of  Article  II,  that: 

"It  shall  be  the  duty  of  every  public  service  company     •    •     • 

(x)  To  give  immediate  notice  to  said  commission  of  the  happening  of 
any  accident  in  or  about,  or  in  connection  with,  the  operation  of  its  prop- 
erty, facilities  or  service,  wherein  any  person  shall  have  been  killed  or  in- 
jured," etc. 

This  act  also  provides  for  the  investigation  of  accidents  occurring  in 
the  operation  of  such  companies. 

It  is  a  familiar  rule  of  construction  that  acts  passed  at  the  same  tession 
of  the  legislature  should  receive  a  constru,ctjon,  if  possible,  which  will  give 
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effect  to  each.  This  rule  was  stated  in  White  vs.  City  of  Meadville,  177 
Pa.,  643,  651.  as  follows: 

"Statutes  enacted  at  the  same  session,  of  the  legislature  should  receive 
a  construction,  if  possible,  which  will  g-ive  effect  to  each.  They  ire  within 
the  reason  of  the  rule  governing  the  construction  of  statutes  in  pari  materia. 
Each  is  supposed  to  speak  the  mind  of  the  same  legislature,  and  the  words 
used  in  each  should  be  qualified  and  restricted,  if  necessary,  in  their  con- 
struction and  effect,  so  as  to  give  validity  and  eflect  to  every  other  act 
passed  at  the  same  session." 

It  would  do  violence  to  probability  and  is  not  reasonable  to  suppose 
that  the  legislature  intended,  by  the  Public  Service  Company  Law  of  July 
26,  1913,  to  repeal  pro  tanto.  the  provisions  of  the  act  of  July  19,  1913,  re- 
quiring reports  of  all  accidents  made  to  the  Department  of  Labor  and  In- 
dustry, so  far  as  it  related  to  public  service  companies,  because,  without 
SHCh  reports,  the  Bureau  of  Statistics  and  Information  of  the  Department 
of  Labor  and  Industry,  would  rot  have  complete  statistics  to  carry  out  the 
provisions  for  which  the  bureau  was  created. 

It  may  be  added,  that  it  is  not  unlikely  that  the  real  intent  of  the  Itgis- 
lature,  as  expressed  in  the  said  section  4  of  the  act  of  July  19,  i913,  was 
to  relieve  employers  generally  from  any  obligation  to  make  reports  of  acci- 
dents for  statistical  purposes  to  the  Bureau  of  Industrial  Statistics  of  the 
Department  of  Ihe  Secretary  of  Internal  Affairs,  under  the  various  acts  re- 
lating to  such  reports,  and  the  rules  and  regulations  in  reference  thereto, 
in  force,  or  which  might,  thereafter,  be  adopted  by  that  Department. 

In  my  opinion,  therefore,  it  results  from  what  has  been  said,  that  the 
4th  section  of  the  act  of  July  19,  1913,  does  not  repeal  the  several  provisions 
in  the  acts  of  assembly  above  referred  to,  requiring  reports  of  accidents 
in  mines  to  be  made  to  the  Department  of  Mines,  but  that  all  persons,  firms 
or  corporations,  employing  labor,  including  persons,  firms  and  corporations 
engaged  in  mining,  are  required  to  make  reports  to  the  Department  of 
Labor  and  Industry,  as  provided  by  section  1  of  the  act  of  July  19.  1913. 

That   is   to    say,    specifically   answering   your   inquiry,    1    am    of   opinion 

that  persons,   firms  or  corporations,   operating  mines,  are  required   to  tnake 

reports  both  to  the  Department  of  Labor  and  Industry,  as  required  by  the 

'   act  of  July  19,  1913,  and  also  to  the  Department  of  Mines,  as  required  by 

the  acts  hereinbefore  referred  to. 

Very  truly  yours, 

JOHN  C.  BELI„ 

Attorney  General, 
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Mines  and  mimng Act  «f  Jttne  9th,  1911 Emftoyment  of  minors Prose- 
cution  Act  of  Juti^  I5th.  1911. 

(1)  The  Court  will  Buataln  a  motion  to  quaah  proceedinga  In  a  case  where 
the  Information  chargeB  a  violation  of  Section  4  of  an  Act  approved  June  15,  1911, 
P.  L.  SSS.  relating  10  the  employment  of  minors  under  the  age  of  sixteen  yeara, 
when  by  iDspectlon  of  aald  Section  4  It  will  be  found  tlutt  It  relates  only  to  the 
time  wheu   the  Act  shall   ko   Into   force  and  effect,   and  doea   not   prescribe  any 

(1)  The  Act  of  June  IS,  1911,  amends  an  Act  approved  May  lat.  1S09,  under 
which  Act  prosecutions  shall  only  be  brought  at  the  Instance  of  the  Department 
of  Mines  of  Pennsylvania,  and  that  no  private  Individual  can  maintain  a  prose' 
cutlon  thereunder.  The  amending  Act  of  June  IS,  ISll,  does  not  widen  the  scope 
of  prosecutions.  The  Information  In  this  case  Is  by  a  private  Individual  and  does 
not  disclose  that  It  was  at  the  Instance  of  the  Department  of  Mines,  which  Is 
fatal  to  the  prosecution  of  [his  case. 

(3)  Proaecutlona  for  oITenses  respecting  the  employment  of  minors  in  and 
about  bituminous  coal  mines  must  be  brought  under  the  general  Mining  Code  Act 
of  June  9.  1911,  P.  L.  768,  Article  18,  Sections  one  and  two,  and  not  under  the 
Act  of  June  IS.  1911,  P.  I..  983,  amending  the  Act  of  May  1st,  190S. 

(4)  Proceedings  quashed  and  defendsint  discharKed. 

Violation  of  Mining  Laws  with  respect  to  minors.  No,  29  December  Sessions, 
1911.    Q.  S.  Clearfield  County. 

James  H.  Kelley,  for  Commonwealth. 
Bill  &  Hartswick,  for  defendant. 

Smith,  P.  J.,  January  ISth,  1912.— This  case  arose  on  motion  to  quash 
the  proceedings,  presented  December  6tb,  1911,  on  which  a  rule  to  show  cause 
was  granted.  The  transcript  shows  an  information  before  a  justice  of  the 
peace  by  James  Napier,  alleging  that  at  Jefferson  mine,  in  Clearfield  county, 
on  the  I4th  day  of  September,  1911,  "one  John  Donahue,  of  Decatur  Town- 
ship. Clearfield  County,  Pennsylvania,  did  violate  all  that  portion  of  Section 
4  of  the  Act  of  General  Assembly  of  the  State  of  Pennsylvania  relating  to 
bituminous  coal  mines  and  providing  for  the  lives,  health,  safety  and  welfare 
of  persons  employed  therein,  as  approved  June  ISth.  1911,  referring  to  em- 
ployment of  a  minor  under  the  age  of  sixteen  years,  contrary  to  the  Act  ot 
Assembly  in  such  cases  made  and  provided  and  against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Pennsylvania."  The  defendant  waived  a  hear- 
ing and  entered  bail  for  his  appearance.  No  indictment  seems  to  have  been 
drawn.  The  motion  to  quash  alleges  six  reasons  therefor,  all  of  which  are 
perhaps  fatal  to  the  proceedings  but  only  one  or  two  of  which  need  bs 
noticed  at  this  time.  The  case  was  down  for  argument  at  the  regular  term 
on  January  8th,  at  which  time  counsel  for  defendant  presented  an  elaborate 
brief  covering  the  whole  case.  No  argument  or  brief  was  presented  on 
behalf  of  the  Commonwealth.  If,  as  we  understand  it,  the  district  attorney 
concedes  there  is  no  case,  a  nolle  pros  should  have  been  entered. 

It  is  clear  that  the  action  cannot  be  sustained.  Section  4  of  the  Act 
referred  to  in  the  information  is  the  last  section  of  an  .^ct  approved  IS  June, 
1911,  amending  3  sections  of  an  Act  approved  May  1,  1909.  Section  4  is  as 
follows:  "That  this  act  shall  go  into  force  and  effect  on  the  first  day  of 
Sept.  Anno  Domini,  one  thousand  nine  hundred  and  eleven."  It  needs  no 
argument  to  be  convinced  that  no  offense  can  arise  under  this  section.  It 
enact!  nothing  except  as  to  fixing  the  time  when  the  Act  goes  into  effect. 
The  information,  therefore,  does  not  set  forlh  any  indictable  offense.  For 
this  reason  atone  it  is  fatal  and  the  proceedings  must  fall. 

Again,  the  Act  of  ISth  June,  1911,  as  a  whole,  is  an  amendment  of  the 
Act  of  May  1st,  1909,  and  that  Act,  when  examined,  clearly  contemplates  that 
prosecution  shall  be  brought  only  at  the  instance  of  the  Department  of  Mines 
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and  that  a  private  itidividnal  cannot  maintain  a  prosecution  thereunder. 
There  is  no  provision  in  the  Act  of  June  ISth.  19U,  for  the  prosecution  by 
any  other  person  or  in  any  other  manner.  The  information  does  not  dis- 
close any  official  capacity  under  which  the  prosecutor  in  this  case  was  acting. 
Presumptively,  therefore,  he  was  acting  only  as  a  private  individual-  Thi.'i 
also  would  be  fatal  to  the  proceedings. 

The  learned  counsel  for  defendant  further  contends  that  the  entire  Act 
of  June  ISth,  1911,  P.  L.  983.  amending  the  -\ct  of  May  1st,  1909,  as  amended, 
has  no  application  to  bituminous  coal  mines,  and  this  seems  to  be  carried  out 
in  the  language  of  the  amendment. 

It  furthermore  clearly  appears  that  the  whole  .Act  of  May  1st,  1909.  even 
as  amended  in  Sections  1,  3  and  5  by  this  .Act  of  15th  of  June.  1911,  was 
superseded  as  to  bituminous  mines  by  the  Mining  Code  passed  on  the  9th 
day  of  June,  1911,  P.  L.  756,  Article  18,  Sections  1  and  2  of  which  com- 
pletely cover  the  subject  of  the  employment  of  minors  and  other  persons 
named  therein.  This  latter  Act,  as  appears  by  the  Legislative  Record,  also 
seems  to  have  been  passed  by  the  Legislature  after  the  Act  of  15th  June, 
1911,  although  the  latter  Act  did  not  receive  the  .signattire  of  the  Governor 
until  a  later  date.  The  amendments  themselves  show  clearly  that  so  far  as 
bituminous  mines  are  concerned  the  ,^ct  of  June  15th,  1911,  amending  the 
former'  Act,  applies  only  to  employment  in  and  ahont  anthracite  mines  and 
was  so  intended  by  the  Legislature.  It  follows,  therefore,  that  any  offenses 
respecting  employment  of  minors  in  and  about  bituminous  coal  mines  mnst 
be  brought  under  the  Act  of  9th  June,  1911.  and  not  under  the  Act  of  June 
15th,  1911.    The  defendant  is.  therefore,  entitled  to  his  discharge. 

Now,  January  tSth,  1912,  the  rule  heretofore  granted  to  show  cause  whv 
the  proceedings  in  the  above  stated  case  should  not  be  quashed  is  hereby 
made  absolute  and  the  said  proceedings  are  hereby  quashed  and  the  defend- 
ant discharged. 


Commonwealth  vs.  Cairns. 

Mines Employment  of  fersons  under  age  of  sirtcfii— Posting  notice  of  age 

Duly   of   mine    oiuner Violalion    of    the   act Comiction Act   of 

June  15th,  \9\l— Slime  subject Re/ril  of  ,1rl  of  June  9lh,  1911. 

Art.  18  of  the  Aet  of  June  9th,  1911.  wh1i-h  art  provldfS  for  the  health  and 
■afety  of  persons  employed  In  or  about  bltumfnoufl  coal  mines  and  which  article 
provides  that  U  eh^l  be  a  misdemeanor  to  pmploy  n  hoy  under  the  age  of  sixteen 
years  around  such  mines  unless  there  Is  on  file  in  the  office  of  the  mine  a  certifi- 
cate reciting  the  boy's  age.  Is  not  repealed  by  the  Act  of  June  15th,  1911.  amend- 
Ing  certain  sections  of  the  Act  of  May  1st.  1909.  reRulatlnB  the  ases  at  which 
minors  n]a,y  be  employed  In  coal  mines  and  that  a  convlcllon  under  the  18th  Sec. 
of  the  Act  of  1911  will  be  sustained. 

Violation  of  Mining  I^ws  with  ri'sptct  lo  mnnrs.  No,  170  November 
Sessions,  1913.     Q.  S,   Allegheny  County. 

R.  Af.  Gibson,  Assistant  District  .Ulnniey.  R.  /!.  I'etly,  Jr.  and  John  O.  Petty, 
for  Commonwealth. 

Johnston  &  Rose  and  H.  S.  I.ydick;  for  defendiint. 

Havsiaker,  J.,  April  15,  1914.— The  defendant  wis  indicted,  tried  and  con- 
victed for  a  violation  of  Section  1  of  Article  18  of  the  Act  of  .Assembly  ap- 
proved June  9th,  1911.  V.  L.  756.  entitled  "An  Act  to  provide  for  the  health 
and  safety  of  persons  employed  in  and  about  hiluminotis  coal  mines  of  Penn- 
sylvania, and  for  the  protection  and  preservation  of  property  connected 
therewith." 
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Section  1  provides  that  "No  boy  under  the  age  of  sixteen  years  shall' 
he  employed  in  or  about  any  mine,  unless  during  the  entire  period  that  said 
boy  is  so  employed  there  is  on  file  in  the  ofTice  of  said  mine,  and  accessible 
to  the  inspector,  an  employment  certificate  issued  by  the  city,  borough,  town- 
ship or  county  superintendent  of  public  schools,  or  by  the  secretary  of  the 
school  board  of  the  township,  borough,  or  city,  or  hy  a  principal  of  a  paro- 
chial school,  or  by  such  superintendent's,  secretary's  or  principal's  duly  ap- 
pointed deputy  or  assistant,  reciting  the  age  of  said  boy  as  it  appears  on 
any  record  that  the  person  who  issues  said  certificate  has  reason  to  believe 
it  to  he  true  and  correct,  or  it  such  record  of  age  be  lacking,  reciting  the  age 
of  said  boy  according  to  an  affidavit  taken  by  his  parent,  guardian  or  cus- 
todian, and  attached  to  said  certificate,  and  said  certificate  and  the  affidavit, 
if  any  shall  for  the  purpose  of  this  Act  be  conclusive  evidence  of  the  ajf; 
of  said  boy," 

Section  2  provides:  "Any  superintendent  or  mine  foreman  who  fails  to 
comply  with  the  provisions  of  this  article  shall  be  guilty  of  a  misdemeanor. 
and  it  shall  be  the  duty  of  the  inspector  or  any  other  person  who  knows 
that  the  superintendent  or  mine  foreman  has  violated  any  of  the  provisions 
of  this  article,  to  prosecute  said  superintendent  or  said  mine  forettian  •  ■  •." 
The  information  was  made  against  the  defendant  as  a  mine  foreman, 
was  made  by  the  mine  inspector  of  the  Seventh  bituminous  district,  and  the 
indictment  charged  the  crime  substantially  in  the  language  of  the  Act. 

The  evidence  showed  that  the  minor  in  question  was  regularly  employed; 
was  under  sixteen  years  of  age  at  the  time  of  his  employment  as  a  "trapper 
or  switch  thrower"  in  the  "Champion  Bituminous  Coal  Mine"  located  in 
North  Fayette  Township  in  this  county;  that  while  so  employed  he  met  with 
an  accident  in  the  mine,  causing  his  death,  and  that  during  the  period  of  his 
employment  there  was  no  employment  certificate  on  file  as  required  by 
said  Act. 

Before  the  jury  was  eworn  defendant  moved  to  quash  the  indictment  on 
the  ground  that  Section  1  of  the  Act  of  June  9.  1911,  P.  L.  756,  under  which 
the  defendant  was  indicted,  was  repealed  by  the  Act  of  June  15,  1911,  P.  L. 
983.  amending  Section  3  of  the  Act  of  May  1,  1909.  P.  L.  375.  We  overruled 
the  motion.  At  the  conclusion  of  the  trial  the  defendant  put  a  point  that 
"tmdcr  the  law  and  the  evidence  in  this  case  the  verdict  must  be  for  the 
defendant,"  which  was  refused.  The  defendant  now  makes  a  motion  in 
arrest  of  judgment  on  the  grounds  that  we  refused  his  motion  to  quash,  the 
exclusion  of  evidence  tending  to  show  that  the  defendant  was  deceived  as  to 
the  age  of  the  minor,  and  that  we  erred  in  refusing  the  point  for  binding  in- 
structions. The  sole  question  discussed  on  the  argument  and  in  the  brief 
of  counsel  is  whether  the  Act  of  June  9,  1911,  is  repealed  by  the  Act  of  June 
15.  1911,  amending  certain  sections  of  the  Act  of  1909,  We  do  not  think  it  is. 
By  a  resolution  approved  June  14,  1907.  a  commission  was  created  to  revise 
the  bituminous  mine  laws  of  this  state,  and  moneys  of  the  state  appropriated 
to  defray  the  expenses  of  the  commission.  The  result  of  that  commission 
was  the  Bituminous  Mining  Code  of  June  9,  1911.  embracing  every  st-bjeet 
involved  in  and  about  the  mining  of  bituminous  coal,  and  as  the  employment 
of  minors  had  been,  theretofore,  the  subject  of  regulation  by  various  Acts 
of  Assembly  the  Act  of  June  9.  1911,  is  a  complete  system  governing  the 
employment  of  child  labor,  and  covering  all  phases  of  the  subject.  It  is 
apparent  from  the  creation  of  the  commission,  the  title  of  the  Act,  the  scope 
and  range  of  the  subject,  that  the  Act  was  intended  to  be  a  comprehensive 
system  of  regulating  bituminous  coal  mining  and  the  employment  of  child 
labor,  repealing  all  acts  or  parts  of  acts  inconsistent  therewith.     The  defend- 

t  of  June  9,  1911,  was  the  com- 

:  made   full   provision  covering 
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'the  employment  of  child  labor,  with  all  the  penalties  for  its  violations,  that 
part  of  the  general  system  which  regulates  the  employment  of  minors  was 
repealed  by  an  Act  passed  six  days  later,  amending  the  Act  of  1909.  Doubt- 
less the  Act  of  June  9,  1911,  superseded  the  Act  of  May  1,  1909,  and  it  is 
equally  clear  that  the  Act  of  1909  applied  to  both  bituminous  and  anthracite 
mines.  The  Commonwealth  contends  that  it  is  not  reasonable  to  suppose 
that  six  days  after  the  legislature  passed  the  Bituminous  Mining  Code  of 
June  9,  1911,  making  full  provision  for  the  employment  of  minors,  it  intended 
to  repeal  that  provision  by  the  Act  of  June  IS,  1911,  amending  certain  sec- 
tions of  the  Act  of  1909,  and  we  agree  with  that  contention.  The  Act  of 
June  IS,  1911,  when  read  as  a  whole  would  appear  to  be  applicable  to  anthra- 
cite coal  mines  alone.  The  first  section  thereof  prohibits  the  employment 
of  a  minor  under  the  age  of  fourteen  years  "in,  about  or  for  any  coal-breaker 
or  washery,  or  in  or  about  the  outside  workings  of  any  coat  mine."  Section 
three  provides  that  "no  minor  under  the  age  of  sixteen  years  shall  be  em- 
ployed, permitted  or  suffered  to  work  inside  any  coal  mine,  and  no  minor 
under  the  age  of  sixteen  years  shall  be  employed  in  or  about  or  for  any  estab- 
lishment or  industry  named  in  Section  1  of  this  Act,"  except  when  the  em- 
ployer keeps  on  file  an  employment  certificate.  Then  the  fifth  section  pro- 
vides the  form  of  a  certificate,  and  that  certificate  authorizes  the  employ- 
ment of  minors  "in  any  coal -breaker,  washery  or  other  outside  workings  of 
a  coal  mine,"  while  section  five  of  the  Act  of  1909,  which  was  thereby 
repealed,  read  "bituminous  coal  mine  or  anthracite  colliery  or  breaker."  The 
difficulty  in  determining  whether  the  Act  of  June  9,  1911,  is  in  any  way 
affected  by  that  of  June  15,  1911,  is  cleared  up  by  a  reference  to  ihe  legisla- 
tive journal,  wherein  it  appears  that  the  Mining  Code  of  June  9,  1911,  was 
passed  by  the  legislative  body  before  it  passed  the  amending  Act  of  June  15, 
1911,  although  the  approval  by  the  Governor  would  indicate  otherwise. 
The  Mining  Code  became  the  law  on  May  9,  1911,  when  signed  by  the 
Governor,  and  nothing  was  done  thereafter  by  the  Senate  or  House  to 
change  that  law,  and  it  could  not  be  changed  by  (he  act  of  the  Governor 
alone. 

We  are  of  opinion  that  the  defendant  was  properly  indicted  under   the 
Act  of  June  9,  1911,  and  the  motion  in  arrest  of  judgment  is  overruled. 
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Life  insurance,  application  for False  rtas^fers— Invalid  policy. 

In  sniwer  to  an  application  for  life  Insurance  the  applicant  BlHtid  that  she 
had  not  been  treated  by  a  physician  for  two  y<ars  and  thnl  she  had  no  habitual 
congb  and  bad  not  apit  blood.  The  uncontradicted  testimony  of  the  physician  who 
attended  her,  whose  atlendani^e  was  admitted  \y  the  husband  of  the  Insured,  nan 
that  within  a  few  months  of  the  lime  of  maklne  the  application  the  insured  was 
treated  by  him  for  what  he  diai^ostd  aa  tuherculoElH  pulmonarlH  and  that  she 
had  an  expectorating  cough  which  contained  visible  blood  stalnf.  Held  that  the 
statements  in  the  application  were  false  and  Eufftclenlly  material  to  avoid  the 
policy  and  that  In  a  suit  on  the  policy,  It  was  the  duty  of  the  court  to  direct  Judg- 
ment for  the  defendant. 

Sur  motions  and  reasons  for  a  new  trial  and  jtidgment  for  defendant  nrn 
obstante  veredicto.    No.  762  September  Term.  19U.    C.  R  AllcRheny  County. 


Fraieb,  p.  J..  January  14,  1914.— This  was  an  action  to  recover  on  a 
policy  of  insurance  issued  by  the  defendant  Company  upon  the  life  of  the 
wife  of  plaintiff.  In  the  Fall  of  1909  plaintiff  and  Irma  M.  Zimmerman 
were  married.  In  the  Spring  of  1910  Mrs,  Irma  M.  Hershiser  made  applica- 
tion to  defendant  company  for  insurance  upon  her  life  in  the  sum  of  $1,000. 
Subsequently  a  policy  was  issued  by  the  Company  to  her  in  the  sum  of 
$500,  the  larger  amount  having  been  refused  because  of  a  rule  of  the  Com- 
pany which  prohibits  the  issuint;  of  insurance  to  a  married  woman  in  any 
.^tun  in  excess  of  $500.  At  the  time  of  Mrs.  Hershiser's  application  she 
was  required  to  answer  certain  questions,  among  them:  <l)  "Have  you 
been  attended  by  a  physician  during  the  past  three  years?  On  what  dates, 
and  for  what  complaints?"  Answer;  "2  years  ago,  was  in  bed  2  weeks. 
The  doctor  said  liver  was  out  of  order.  Hsd  no  rouph,  no  fever,  but  somp 
pain  in  my  groin.  Only  attack."  (2)  "Have  you  ever  had  an  habitual 
cough?"    Answer:  "No."     "Spittinn  of  blood?"     .Gnawer:  "No." 

A  policy  of  insurance  was  issued  on  the  life  of  Mrs.  Hershiser  on  the 
12th  day  of  April,  1910.  for  the  sum  of  $500.00,  payable  to  plaintiff  as  ben- 
eficiary, the  premium  of  $14.48  being  paid  at  that  time.  Mrs.  Hershiser 
died  on  November  3,  1910,  of  tuberculosis.  On  October  14.  1910,  defendant 
tendered  to  plaintiff  the  repayment  of  the  premium  paid  on  the  policy  of 
his  wife,  claiming  at  that  time  that  Mrs.  Hershiser  had  not  fully  and  truth- 
fully answered  the  questions  in  her  application  for  insurance  above  referred 
to,  and  that  consequently  the  policy  was  void.  Plaintiff  refused  to  accept 
the  premium  and  return  the  policy.  Upon  suit  being  brought  to  rc-over 
the  amount  of  the  insurance,  an  affidavit  of  defense  was  filed,  alleging 
untruthful  answers  to  the  questions  referred  to,  and  denying  liability  upon 
the  policy  because  of  such  untruthful  answers.  At  the  trial  Dr.  G.  H.  Mc- 
Geary  was  called,  who  testified  that  in  1908.  the  exact  t\me  was  not  fixed, 
he  attended  Mrs.  Hershiser,  who  was  then  Miss  Zimmerman.  ,ind  treated 
her  for  about  two  weeks,  for  general  disturbance  of  the  gall  duels,  liver 
trouble,  and  constipation:  that  during  a  greater  part  of  the  time  she  was 
confined  to  her  bed.  This  testimony  evidently  refers  to  the  illness  men- 
tioned by  Mrs.  Hershiser  in  her  appHcation  for  insurance.  Dr.  Meals  testi- 
fied that  on  January  17,  1908.  he  was  called  tn  see  Mrs.  Hershiser;  that  she 
was  then  suffering  from  dry  pleurisy,  which  had  involved  the  base  of  the 
lung;  that  she  had  a  dry  cough  and  a  moderate  fever;  that  she  was  in  bed 
from  January  17th  to  February  1st,  and  that  on  February  4th  she  called 
at  his  ofKce;  that  he  again  treated  her,  beginning  January  29,  1910;  that 
he  called  at  her  home  and  that  she  made  no  less  than  three  visits  to  his 
office  at  this   time.     He   diagnosed   her   trouble   as   tuberculosis   pulmonaris; 
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that  she  had  an  expectorating  cough,  feeble  breath  sounds,  and  tha.t  her 
expectoration  was  biood-stained.  He  did  not,  however,  inform  Mrs. 
Hershiser  that  she  was  sufTering  from  tuberculosis;  but  advised  her  to 
seek  another  climate,  and  suggested  that  she  first  visit  White  Haven  Sani- 
tarium. The  doctor  further  testified  that  the  expectoration  was  tainted 
with  blood  to  such  an  extent  that  Mrs.  Hershiser  or  anyone  else  would 
notice  the  discoloration.  In  both  1908  and  1910  plaintiff  Itnew  that  his 
wife  was  receivinR  treatment  from  Dr.  Meals.  H.  C.  Zimmerman,  a  brother 
of  Mrs.  Hershiser,  testified  to  the  illness  of  his  sister  "early  in  January  in 
1908,"  when  she  was  confined  to  her  bed  for  about  two  weeks  weeks  and 
was  attended  by  Dr.  McGeary.  He  further  said  his  sister's  last  illness 
began  in  the  winter,  about  a  year  before  she  died.  Dr.  Byers  testified  that 
on  April  24th,  1910,  Mrs.  Hershiser  called  at  his  office  and  was  treated  by 
him  for  about  two  months,  for  tubercular  laryngitis.  While  there  was  testi- 
mony to  the  effect  that  Mrs.  Hershiser  was  not  subject  to  an  habitual 
cough,  and  that  it  was  not  known  by  members  of  her  family  that  she  spat 
blood,  the  testimony  of  the  doctors  as  to  their  visits  and  treatment  of  her 
was  not  denied.  Our  Courts  have  uniformly  held  that  applicants  for  in- 
surance must  fully  and  truthfully  answer  the  questions  contained  in  their 
applications  for  insurance,  and  that  a  failure  to  do  so  will  render  the  policy 
void. 

In  a  very  late  case,  Rigby  vs.  Metropolitan  Lite  Insurance  Co.,  240 
Pa.,  332,  it  was  held,  where  questions  similar  to  those  propounded  in  this 
case  were  asked  an  applicant  for  insurance,  that  "H  the  insured  has  had 
medical  attention  the  Company  is  entitled  to  know  it,  and  the  cause,  and 
name  of  his  physician,  in  order  that  inquiry  may  be  made  of  him.  •  •  «■ 
The  questions  alleged  to  have  been  Incorrectly  answered  were  material  to 
the  risk,  and  their  materiality  was  so  manifest  that  it  was  the  duty  of  the 
Court  to  direct  the  jury  to  find  for  the  defendant,  if  the  testimony  of  the 
witnesses  was  believed,  unless  there  was  something  to  take  the  case  out 
of  the  clearly  established  rule.  We  do  not  find  there  was.  The  illness  for 
which  the  insured  sought  the  aid  of  Dr.  Harvey  was  not  a  trivial  one  and 
so  unimportant  as  to  have  no  relation  to  his  general  health."  And  in  Murphy 
vs.  Prudential  Insurance  Co.  of  America,  205  Pa.,  444,  the  policy  in  suit  was 
similar  to  the  one  in  this  case.  Judge  Mestrezat  there  says:  "We  have 
held  it  to  be  error  to  submit  the  case  to  the  iurv  where  the  unconlroverted 
evidence  shows  that  the  insured  made  false  answers  to  questions  as  to 
when  insured  was  last  attended  by  a  physician  ai^d  for  what  disease,  how 
long  since  he  had  consulted  a  physician  and  for  what  cause,  and  as  to 
whether  he  had  ever  been  sick,  had  any  serious  illness,  had  ever  consulted 
a  physician,  had  ever  had  spitting  of  blood,  etc." 

A  number  of  other  cases  might  be  cited  wherein  it  has  been  held  that 
a  false  statement  as  to  treatment  by  a  physician  was  sufficient  to  make 
void  the  policy,  and  where  the  evidence  was  uncontradicted  as  to  such 
false  and  untruthful  statement  it  is  the  Court's  duty  to  direct  judgment 
for  the  defendant.  In  this  case  the  testimony  of  Dr.  Meals  not  being  con- 
tradicted, and  as  that  testimony  which  is  corroborated  by  plaintiff  shows 
other  medical  treatment  of  Mrs.  Hershiser  than  that  set  forth  in  her  appli- 
cation for  insurance,  it  beconies  our  duty  to  sustain  this  motion. 

And  now,  to  wit;  January  14th,  1914.  the  motion  of  defendant  for  judg- 
">c>iit  non  obstante  veredicto  is  sustained;  and  it  is  ordered  that  judgment 
\c  entered  for  defendant  upon  payment  of  the  verdict  fee. 
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Poor  directors-^-Payelle  county.  I>aymnit  of  bUh Controller Coun 

■    ittg  jvarrantj. 

Under  the  special  laws  creating  a  poor  dlslrlcl  In  Fa'ftl»  count--,  the 
controller,  operating  under  ttio  Contrrll.  r's  Act  cT  Junp  Z7tli,  1?9B.  has  no 
Ity  to  counterBlgn  a  warrant  drawn  b\-   the   jionr  dlrectorB. 

Case  stated  on  alternative  wrt  rf  m-mci-in^ns,  Ko.  S77  Mirch  Trrti 
C.  P.  Fayette  County 

John  Diizgan.  Jr.,  for  poor  directors  rnd  plninliff. 

D.  M.  Hertsot.  for  con 

Thomas  H.  Hudson,  for  county  r 

Linn  V.  Phillips,  for  county  controller. 

Van  Sweasincen,  J.,  February  24,  1914, — The  case  stated  raises  the  simple 
question  as  to  whether  or  not  the  county  treasurer  shall  cash  a  warrant 
drawn  by  the  directors  of  the  poor  of  the  county  without  the  warrant  being 
fOunterst(?ned  by  the  county  controller.  The  warrant  is  for  $20  in  favor 
of  the  plaintiff,  who  was  engaged  by  the  poor  directors  to  furnish  the  casket 
and  bury  a  dead  person  wliosc  linHv  was  not  claimed  by  relatives  Oit 
friends.     The  validity  of  the  plaintiff's  claim  is  not  denied. 

Fayette  county  was  made  a  poor  district  by  special  act  of  assembly  of 
April  2,  1822.  7  Sm.  L,  562,  which  made  provision  for  the  erection  of  a 
house  of  employment  and  for  the  support  of  the  poor  of  the  county,  and 
created  the  poor  directors  therein  designated  a  body  corporate,  in  all  matters 
whatsoever  relating  to  the  poor  of  the  county,  under  the  name  of  "The 
Directors  of  the  Poor  and  of  the  House  of  Employment  for  the  County  of 
Fayette,"  The  directors  were  clothed  with  the  right  of  perpetual  succes- 
|ion,  to  sue  and  be  sued,  plead  and  be  impleaded,  to  talte  and  hold  lands 
and  tenements  and  to  erect  buildings  for  the  reception,  use  and  accommo- 
dation of  the  poor  of  the  county,  to  provide  all  things  necessary  for  the 
lodging,  maintenance  and  employment  of  said  poor,  to  appoint  a  treasurer. 
Stewart,  matron  and  physician,  and  all  other  necessary  attendants,  Co  bind 
out  apprentices,  and  to  have  and  use  a  common  seal.  The  fifth  section  of 
the  act  made  it  the  duty  of  the  poor  directors,  on  or  before  the  first  day 
of  November,  in  each  and  every  year,  to  furnish  the  commissioners  of  the 
county  with  an  estimate  of  the  probable  expense  of  the  poor  and  poor 
houae  for  one  year,  and  required  the  commissioners  to  assess  and  cause 
to  be  collected  the  amount  of  said  estimate,  which  was  Id  be  paid  to  the 
poor  directors  by  the  county  treasurer  on  warrants  drawn  in  their  favor 
by  the  county  commissioners  as  the  same  miaht  be  found  necessary.  By  a 
supplemental  act  of  January  21,  1835,  P.  L.  11,  the  provision  in  the  former 
act  for  the  appointment  of  a  (reasurer  to  the  poor  directors  was  repealed. 
and  it  was  provided  that  the  county  treasurer,  upon  the  orders  of  the  poor 
directors,  should  disburse  all  moneys  which  should  be  collected  or  set  apart 
fof  the  use  of  said  poor  district.  The  case  stated  sets  forth  that  on  or 
before  November  1,  1913,  the  poor  directors  made  a  requisition  on  the 
county  commissioners,  by  reapnn  whpreof  (bcrc  is  now  in  ihf  bands  of 
the  county  treasurer  sufficient  funds  to  meet  the  payment  of  the  warrant 
in  controversy. 

The  fourth  section  of  the  act  of  June  27.  189S,  P.  L.  403,  which  created 
the  office  of  countv  contrnlVr  In  coniitic';  rontainii!?  150000  inhabitants 
enacts  that  the  controller  shall  have  a  general  supervision  and  control  of 
the  fiscal  affairs  of  the  county  and  of  the  accounts  and  official  acts  of  all 
shall  collect,  receive  or  distribute  the  public 
o  shall  be  charged  with  the  management  or 
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custody  thereof.  The  eighth  section  stipulates  that  the  controller  -shall 
scrutinize,  audit  and  decide  on  all  bills,  claims  and  demands  whatsoever 
against  the  county.  The  thirteenth  section  provides  that  "The  treasurer 
o£  the  county  shall  pay  no  money  out  of  the  county  treasury  except  on 
warrants  drawn  by  a  majority  of  the  commissioners  and  countersigned  by 
the  controller,  •  *  •  But  in  the  counties  to  which  this  applies  wherein 
the  poor  tax  is  paid  into  the  county  treasury,  the  county  treasurer  shall 
keep  a  separate  account  of  the  said  county  poor  tax  received  by  him  and 
pay  out  the  same  upon  warrants  drawn  by  a  majority  of  the  directors  of 
the  poor  of  the  county." 

We  are  of  opinion  that  the  county  controller  has  no  jurisdiction  or 
supervision  whatever  over  the  poor  funds  in  the  hands  of  the  co'jnty  treas- 
urer. The  poor  district  of  the  county,  under  the  management  of  the  poor 
directors,  and  the  county  itself,  under  its  government  by  the  county  com- 
missioners, though  co-extensive  in  territory,  are  separate  and  distinct  cor- 
porations of  a  municipal  character.  The  purposes  of  their  existence  arc 
different,  the  methods  of  administration  of  their  affairs  are  not  the  same, 
their  needs  are  unlike,  and  their  requirements  are  dissimilar  in  their  natures. 
The  county  controller  has  supervision  of  "the  fiscal  affairs  of  the  county," 
of  the  collection  and  distribution  of  "the  public  moneys  of  the  county," 
and  is  authorized  and  required  to  scrutinize,  audit  and  decide  on  "all  bills, 
claims  and  demands  whatsoever  against  the  county,"  but  he  has  no  control 
whatever  over  the  poor  funds.  The  county  commissioners  must  collect 
the  money  for  the  poor  directors  by  assessments  and  taxation  as  part  of 
the  county  levy,  but  after  the  money  has  been  collected  and  is  in  the  hands 
of  the  county  treasurer,  it  is  for  the  use  and  benefit  of  the  poor  district, 
and  the  officers  of  the  county  municipality  have  no  interest  in  it  or  cctntrol 
over  it.  Commonwealth  ex  rel.  vs.  Coyle,  185  Pa.,  198.  It  may  be  that  it 
would  be  better  if  the  county  controller  had  the  same  authority  over  war- 
rants issued  by  the  poor  directors  that  he  has  over  those  issued  by  the 
county  commissioners.  But  the  legislature  has  not  seen  tit  to  give  him 
that  authority.  The  fact  that  by  the  thirteenth  section  of  the  act  of  1895 
the  county  treasurer  is  prohibited  from  paying  any  money  out  of  the  county 
treasury  except  on  warrants  drawn  by  a  majority  of  the  county  commis- 
sioners and  countersigned  by  the  county  controller,  while  in  the  counties 
to  which  this  applies  wherein  the  poor  tax  is  paid  into  the  county  treasury 
the  treasurer  is  expressly  authorized  to  pay  out  the  same  upon  warrants 
drawn  by  a  majority  of  the  poor  directors,  without  anything  being  said 
about  such  warrants  being  countersigned  by  the  county  controller,  is  strong 
evidence  that  it  was  not  the  intention  of  the  legislature  that  the  latter  class 
of  warrants  should  be  so  countersigned.  Obligations  of  the  poor  district 
are  not  obligations  of  the  county,  although  the  money  with  which  to  pay 
them  is  raised  by  the  same  system  of  taxation  as  is  the  money  with  which 
to  pay  county  obligations.  Bills,  claims  and  demands  against  the  poor 
district  are  not  to  be  scrutinized  and  audited  by  the  county  controller 
before  they  may  be  paid  by  the  county  treasurer,  as  in  case  of  those  against 
the  county,  nor  are  warrants  drawn  by  the  poor  directors  in  payment 
thereof  to  be  countersigned  by  the  controller. 

And  now,  February  24,  1914,  for  the  reasons  set  forth  in  the  opinion 
herewith  filed,  judgment  on  the  case  stated  is  entered  for  the  plaintiff,  and 
the  alternative  writ  of  mandamus  heretofore  awarded  now  is  made  per- 
emptory. 
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tVilts Gift  of  froeeeds  of  property^— Sale  by  tetlalor— — Ademption. 

Teal&toT  dAvlsed  to  hia  decetised  ware's  niece  cartaln  real  estate  "and  all  other 
personal  property  I  may  be  possesaed  of  at  the  time  of  my  death."  Ho  than  pro- 
Tided  that  "ahould  the  property  known  B^  the  livery  stable  property  be  still  unsold 
»t  the  time  of  my  death  I  will  and  direct  that  the  same  together  with  the  atoek 
and  flitures  belonging  thereto  be  sold  for  the  heat  price  obtainable  and  of  the 
proceeda  therefrom  i  direct  that  liOO.OO  be  paid  to  the  Reformed  Preabyterlan 
Church  of  Tarentum  and  the  balance  tn  be  equally  divided  amops  ray  four  n^ihewa 
and  nieces."  SubEequently  by  codicil  he  directed  the  proceeda  from  the  sale  fff  the 
stoclt  or  other  flitures  to  be  given  to  his  deceaBed  wife's  niece  and  reduced  the 
leKBcy  to  the  church  to  1100.00.  Before  hlB  death  testator  Bold  the  livery  BtaWe 
aad  the  atoek  end  fixtures  and  deposited  the  proceeds  of  both  In  a  separate  aceonnt, 
a  part  of  which  he  checked  out.  Beld  that  the  gift  to  his  nieces  of  the  proceeds  of 
the  aale  of  the  livery  stable  was  not  subject  to  the  condition  that  the  property 
"be  still  unsold"  at  the  teatator's  dpath  and  that  consequently  It  vested  tn  them 
and  not  In  the  niece  of  his  deceased  wife. 

As  the  gift  was  of  the  property  Itself  but  not  of  the  proceeds  of  the  eala. 
tbere  was  no  ademption  because  of  the  sale  by  the  testator  tn  his  lifetime  although 
there  was  an  ademption  to  the  extent  of  the  proceeds  of  the  sale  of  the  real  eatata. 
atoek!  and  flztnres  used  by  the  testator  In  his  lifetime. 

Decedent's  Estate,    No.  90  September  Term.  1913.    O.  C.  Allegheny  County. 

R.  B.  Elliott,  tor  accountant. 

Edmond  Englrrt.  Thomas  M.  &  Rndy  P.  Marshall  and  Kennedy,  McVicar 
Sr  Hazletl.  for  exceptant. 

OviB.  P.  J.,  November  11,  1513.— Robert  Miller  died  testate  on  the 
29tli  of  March,  1912,  teavinR  to  survive  him  as  his  next  of  kin,  nephews 
and  nieces  only.  In  his  ™ill  dated  October  23rd,  1903,  he  devised  to  Misa 
Annie  J.  Dible,  his  deceased  wife's  niece,  who  was  his  housekeeper,  im- 
proved real  estate;  gave  her  all  of  his  household  goods,  "and  all  other 
personal  property  I  may  be  possessed  of  at  the  time  of  my  death."  He 
then  made  the  following  disposition  of  his  other  real  estate: 

"Should  the  property  known  as  the  Livery  Stable  property  adjoining 
my  late  residence  be  still  unsold  at  the  time  of  my  death  I  will  and  direct 
that  the  same,  together  with  the  stock  and  fixtures  belonging  thereto,  be 
.sold  for  the  best  price  attainable  and  of  the  proceeds  therefrom  I  direct 
that  $200.00  be  paid  to  the  Reformed  Presbyterian  Church  of  Tarentum 
and  the  balance  to  be  equally  divided  among  my  4  nieces.  3  living  in  or 
around  Natrona.  Pa.,  and  one  living  in  Allegheny  City  with  Boggs  &  Buhl. 
This  shall  be  paid  to  them  by  my  executor  hereinafter  named,  who  ah&ll 
also  be  empowered  to  give  and  execute  a  good  and  sufficient  deed  to  the 
buyer  of  the  property." 

Then  following  the  appointment  af  Charles  Uhlinger.  as  executor,  he 
provided  as  follows: 

"and  I  empower  and  authorize  him  to  give  and  execute  good  and  suflicient 
deed  or  deeds  to  the  property  herein  by  me  devised  or  in  case  the  livery 
stable  property  should  be  sold,  and  1  further  direct  that  no  appraisement 
shall  be  filed  of  my  personal  property." 

He  subsequently  made  an  undated  codicil  in  which  he  provided  as 
follows: 

"instead  of  dividing  the  nroceeds  from  the  sale  of  stock  or  other  fixtures 
belonging  to  the  livery  stable  as  provided  in  this  my  will  to  be  divided 
among  my  nieces  the  said  proceeds  shall  he  and  accrue  to  Miss  .^nnie  J. 
Dible  absolutely;  and  instead  bequeathing  1200  to  the  Rcf.  Presbyterian 
Church  of  Tarentum  as  i>rovided.  I  direct  that  $100.00  be  given  to  it  in- 
stead." 

He  also  made  another  codicil  on  the  24th  of  February,  1911.  in  which 
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he  revoked  the  appointment  of  Charles  Uhlinger,  as  executor,  and  appointed 
Annie  J.  Dible  and  Mary  E.  Leumg,  executors  of  his  will. 

On  the  15th  of  February,  1908,  testator  sold  the  livery  stable  property 
for  $6,000;  Mr.  Miller,  the  purchaser,  entered  into  an  agTeenient  with  him 
that  he  should  use  the  property  as  long  as  he  desired,  which  he  did  for  a 
period  of  two  years,  when  there  was  a  public  sale  of  the  fixtures  and  stock 
of  the  livery  stable  for  $460.00,  and  Miller  took  possession  of  the  premises. 
The  sale  to  Miller  was  a  cash  sale,  and  on  February  17th,  1908,  testator 
opened  a  savings  account  in  a  trust  company  by  having  the  purchase  price, 
?6,000.  deposited  to  his  credit,  and  the  proceeds  of  the  sale  of  the  stock 
and  fixtures  were  also  so  deposited  in  this  account,  which  were  the  only 
deposits  made  in  it.  When  he  opened  this  account  he  also  had  a  checking 
account  in  the  trust  company,  but  he  also  checked  on  his  savings  account, 
and  when  he  died  the  balance  in  his  favor,  was  $4,161.61. 

The  question  here  is  whether  the  gift  to  testator's  four  nieces  of  the 
proceeds  of  the  sale  of  the  livery  stable  property  was  subject  to  the  con- 
dition that  the  property  "be  still  unsold"  at  the  testator's  death?  If  lo,  as 
it  was  sold  by  the  testator,  the  proceeds  of  the  sale  accounted  for  here  must 
be  distributed  to  his  wife's  niece  Annie  J.  Dihie,  under  the  gift  to  her  of  "all 
other  personal  property  I  may  be  possessed  of  at  the  time  of  my  death;" 
Reimer's  Estate,  IS9  Pa.,  212;  Sriewig's  Estates,  169  Pa.,  61,  and  the  result 
would  be  that  his  blood  relatives  would  receive  nothing  from  his  estate. 
Although  this  condition  applies  to  the  sale  by  the  executors,  it  does  not 
follow  that  the  gift  to  his  nieces  of  the  proceeds  of  sale  is  subject  to  the 
condition.    In  Ryon's  Appeal,  124  Pa.,  528,  where  the  testator  provided: 

"As  to  the  remainder  of  my  interest  *  ♦  *  I  direct  that  •  •  •  it 
shall  be  disposed  of  as  follows,  viz:  If  said  estate  is  sold  before  the  death 
of  my  beloved  father  then  onc'half  of  said  remainder  shall  be  paid  to  him 
absolutely  and   the  remaining  half   shall  be   given   to  my  sister,  Mrs.  Clara 

The  real  estate  was  sold  in  the  lifetime  of  the  father,  and  it  was  held  that 
the  condition  applied  to  him  atone,  and  that  the  gift  to  the  sister  was  not 
subject  to  it. 

The  testator  did  not  devise  the  livery  stable  property  to  his  nieces; 
but  gave  them  the  proceeds  of  its  sale,  and  if  it  is  still  unsold  at  his  death, 
he  directs  it  to  be  sold.  This  provision  indicates  that  he  then  contemplated 
selling  the  property  himself,  and  the  inference  is  that  he  intended  the  con- 
dition  to  apply  only  to  the  sale'  by  the  executors  and  to  make  a  gift  of 
the  proceeds  of  sale  to  his  nieces  in  the  event  of  a  sale  either  by  himself 
or  his  executors.  This  inference  is  strengthened  by  the  fact  that  after  he 
sold  t.he  livery  stable  property,  its  stock  and  fixtures,  and  deposited  the 
proceeds  in  a  savings  account  in  which  he  made  no  other  deposits,  he 
executed  a  second  codicil  to  his  will,  in  which  he  made  no  changes  in 
the  testamentary  disposition  made  in  the  original  will  and  first  codicil.  This 
codicil  then  republishes  the  wilt  and  first  codicil,  makes  them  "speak  from 
the  date  of  the  codicil,  and  the  will  must  be  construed  as  if  the  testator 
had  inserted  in  the  codicil  all  the  words  of  the  will;"  Neffs  EsUte,  48 
Pa.,  509;  De  Haven's  Estate,  207  Pa..  1S2. 

In  thus  construing  the  codicil,  the  condition  as  to  the  sale  by  the 
executors  must  be  eliminated,  and  as  the  testator  had  then  the  proceeds 
of  the  sale  in  his  possession,  in  a  separate  bank  account,  he  must  have 
intended  to  make  a  gift  of  these  proceeds  to  his  nieces,  and  the  proceeds 
of  the  stock  and  fixtures  to  Miss  Dible. 

As  the  gift  was  not  of  the  property  itself,  hut  of  the  proceeds  of  its 
sale,  that  there  was  no  ademption  by  reason  of  the  sale  by  the  testator 
in  his  lifetime,  is  well  settled  by  the  following  cases:  In  Black's  EsUte, 
223  Pa.,  382,  it  was  held  that: 
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"Where  a  testator  bequeathed  the  proceed*  of  two  bonds  to  a  legatee, 
and  it  appearing  that  during  his  lifetime  the  bonds  were  paid  oS,  the  pro- 
ceeds invested  in  a  mortgage,  and  after  the  testator's  death,  the  mortgage 
was  paid  o0  and  the  proceeds  came  into  the  hands  of  the  accountants,  the 
legatees  are  entitled  to  the  proceeds,  and  the  claim  that  the  legacies  are 
adeemed  cannot  be  sustained." 

In  Rankin's  Estate,  41  Sup.  Ct.,  410,  it  wat  held  that: 

"Where  a  sister  who  was  entitled  to  a  distributive  share  in  the  estate 
of  her  deceased  brother,  makes  her  will  by  which  she  gives  to  her  nephew, 
'whatever  my  share  of  my  brother's  estate  may  be,'  and  thereafter  she  it 
paid  one  thousand  dollars  on  account  of  her  share,  all  of  which  she  retained 
in  bank  until  her  death,  with  the  exception  of  forty  dollars,  and  after  her 
death  the  remainder  of  her  share  in  her  brother's  estate  is  paid  to  her 
executor,  the  nephew  is  entitled  to  an  amount  of  money  equal  to  hia  aunt's 
■hare  in  that  portion  of  the  estate  of  her  brother  which  the  lattcr's  will, 
or  the  law  ca^t  upon  her*  at  the  moment  of  his  death.  In  such  a  case  the 
fact  that  when  the  aunt's  will  was  made  the  money  representing  her  share 
was  still  in  the  hands  of  the  brother's  administrator,  whereas  at  the  time 
of  her  death  a  part  of  it  had  come  into  her  own  hands  is  unmateriaL" 

In  discussing  the  question  Judge  Head  said: 

"The  destruction  of  a  legacy  perhaps  to  a  favorite  legatee  is  a  conclu- ' 
gion  that  ought  not  to  be  hastily  reached,  and  decisions  indicate  that  where 
the  substance  of  the  thing  bequeathed  remained,  the  changes  in  its  form  are 
of  but  little  consequence," 

citing  and   quoting   Shupp  vs.    Gaylord,    103    Pa.,   319.     In    Cunaingham'a 
Estate,  51  P.  L.  J.,  62,  it  was  held  that: 

"A  gift  of  the  proceeds  of  real  estate  directed  to  be  sold  will  not  be 
adeemed  by  an  agreement  to  sell  made  by  the  testator  after  the  date  of 
his  win," 
Hawkins,  P.  J.,  saying: 

"The  solution  of  the  case  of  ademption  turns  on  the  existence  or  non- 
existence of  the  tbing  given.  In  the  present  case  there  is  no  doubt  about 
identity.  The  very  thing  given,  'the  proceeds  of  sale  of  the  land  described 
is  here  for  distribution.'  The  identity  of  the  thing  given  being  conceded,  it 
is  obviously  immaterial  whether  the  sale  was  made  by  the  testator  or  his 
agent.  His  intended  beneficiaries  will  get  precisely  what  was  given,  and 
distribution  niusi  be  made  accordingly." 

But  there  is  an  ademption  as  to  the  amount  of  the  proceeds  of  the 
sale  of  the  real  estate,  stock  and  fixtures  used  by  the  testator  in  his  life- 
time. In  the  will  two  hundred  dollars  of  the  proceeds  of  the  sale  of  the 
land,  stock  and  fixtures  was  given  to  the  Reformed  f*resbyterian  Church 
of  Tarentnm,  and  the  balance  to  hia  niece;  but  in  the  first  codicil  this 
legacy  is  reduced  to  one  hundred  dollars,  and  a  specific  bequest  made  to 
Annie  J.  Dible  of  the  proceeds  of  the  sale  of  the  stock  and  fixtures.  The 
legacy  to  the  church  being  of  a  specific  amount,  it  taiiat  be  deducted  from 
the  proceeds  of  the  land  in  the  hands  of  the  administrator.  There  being 
no  evidence,  however,  as  to  the  proportion  the  testator  used  from  the  sale 
of  the  land  and  from  the  sale  of  the  stock  and  fixtures,  the  amount  of  each 
fund  for  distribution  will  be  fixed  pro  rata,  the  calculation  to  be  made  on 
the  basis  of  $6,000  proceeds  of  land,  and  $460.00  proceeds  of  stock  and  fix- 
tares,  and  the  proceeds  of  the  land,  less  the  legacy  to  the  Reformed  Pres- 
byterian Church  will  be  distributed  to  the  four  nieces,  and  the  proceeds  of 
the  stock  and  fixtures  to  Miss  Dihle. 
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'(  agaimt Senice  on  deputy 

Unaer  the  Act  of  June  Ist,  1911,  It  Is  not  necessary  that  the  return  of  »  serrlce 
of  B  summons  In  aji  Bctlcn  against  a  foreign  Inaursjice  company  shows  servlca 
upon  the  Insurance  commissioner  personally.  The  acceptance  ot  the  eummona  by 
a  deputy  Insurance  commlasloner  at  the  ofrlce  of  the  commissioner  In  Dauphin 
county  which  was  Issued  out  of  Allegheny  county  and  served  by  the  sheriff  of  the 
iBttBT  county  Is  BuSlclent. 

Stir  rule  to  set  aside  service  of  summons.  No.  2118  January  Term,  1914. 
C.  P.  Allegbeny  County. 

Jacob  Margolu,  for  plaintiff. 
Brown  &■  Stewart,  for  defendant. 

Fkazbk,  p.  J.,  February  14,  1914.— The  reasons  In  support  of  this  motion 
are  substantially  that  the  Sheriff's  return  does  noi  set  forth  that  defendant 
is  a  foreign  corporation  and  that  the  service  was  not  made  upon  the  In- 
surance Commissioner  of  the  Commonwealth  personally.  The  statement 
of  claim  alleges  that  the  defendant  is  a  foreign  msurance  corporation  doing 
business  in  this  State.  That  allegation  is  not  denied,  and  must  be  accepted 
to  be  true  in  disposing  of  this  motion.  The  Act  of  June  1,  1911,  P.  L.  607, 
makes  it  the  duty  of  all  foreign  insurance  companies  to  register  in  the  lu- 
,  surance  Department  of  the  State,  and  further  provides  that  service  of 
processes  "by  leaving  same,  in  duplicate,  in  the  hands  or  office  of  the  Com- 
missioner •  *  •  shall  be  deemed  valid  service  upon  the  Company."  In 
thii  case,  as  appears  by  the  Sheriffs  return,  semice  of  the  summons  was 
accepted  for  defendant  company  by  the  Deputy  Insurance  Commissioner. 
Defendant's  contention  that  the  return  should  show  that  defendant  is  a 
foreign  corporation  duly  registered  in  the  Insurance  Department,  is  not 
well  founded.  We  are  justified  in  assuming  from  the  return  that  the  Deputy 
Insurance  Commissioner  acted  within  the  law  in  accepting  the  writ,  and 
that  if  defendant  was  not  registered  the  summcms  would  not  have  been 
received  at  the  office  of  the  Insurance  Commissioner.  While  it  is  true 
that  generally  the  proper  mode  of  serving  a  sninmona  is  by  the  Sheriff 
of  the  County,  in  cases  of  this  kind  the  law  proirioes  an  entirely  different 
mode  of  procedure,  namely,  by  leaving  the  summnns  in  the  hands  or  office 
of  the  Commissioner.  We  find  nothing  in  the  i»w  which  prevents  the  de- 
livering of  the  stimmons  to  the  Commissioner,  or  maving  it  in  his  office,  by 
the  Sheriff  ot  the  County  in  which  the  action  in-  "--ought.  In  this  case  the 
summons  was  delivered  at  the  office  of  the  Insurance  Commissioner  by  the 
Sheriff  of  this  County.  As  we  read  the  Act,  this  iii-_  had  a  right  to  do,  and 
it  was  not  necessary,  to  make  the  service  valid.  »hat  the  summons  be  de- 
livered by  the  Sheriff  of  Dauphin  County.  Th^  n^iivery  of  the  summons 
to  the  Deputy  Commissioner  is  prima  facie  leavme  it  at  the  office  of  the 
Commissioner,  and  must  be  so  treated,  al  leasi  "ntil  there  is  evidence  to 
the  contrary.  As  the  Sheriff's  return  shows  a  •>^vice  in  accordance  with 
the  Act  of  Assembly,  which  service  was  made  mirmg  the  official  terra  of 
Sheriff  Bruff,  this  rule  must  be  discharged. 

And  now,  February  14th,  1914,  rule  dischareen.  and  defendant  allowed 
fifteen  days  to  file  an  affidavit  of  defense. 
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Streets Vacaliott  of Coment  of  lot  owners^—Pee  to  vacated  part Open- 
ing of  new  street Assessment  of  benefits. 

Where  the  commonwealth  more  than  b.  century  ago  laid  out  a  public  bigbvay 
which  has  since  been  uaed  as  such,  It  cannot  subsequently  be  vacated  by  ordinance 
of  the  city  within  which  the  highway  now  IH  and  hence,  where  Bucb  a  vacatlns 
ordinance  has  been  paaaed.  the  person  who  owns  the  fee  to  the  street  canl>ot 
lawfully  be  assessed  beneflte  for  the  part  so  vacated  In  a  proceeding  to  determine 
tbe  benettle  and  damagea  to  a  street  which  croHsea  auch  public  hlshway  Mid 
which  Is  being  Improved. 

Sur  Exceptions  to  Viewers'  Report  No.  750  April  Tern.  1912.  C  P.  Alle- 
gheny Conntjt. 

Charles  A.  O'Brien,  City  Solicitor,  and  Lee  C.  Bealty,  Assistant  City  Solicitor, 
for  City  of  Pittsburgh. 

C half  ant  &  Over,  for  exceptants. 

Frazu,  p.  J.,  February  14,  1914.— In  1787,  2  Sm.  L.  414,  the  Common- 
wealth by  an  Act  of  Assembly,  laid  out  in  "out-lots  and  in-Iots"  what  was 
known  as  the  Reserve  Tra.ct  opposite  Pittsburgh,  and  among  the  highways 
of  that  plan  was  Federal  Lane,  a  street  eighty  feet  in  width  extending  from 
the  Public  Square  in  Allegheny  to  the  Northern  line  of  that  tract.  The 
territnry  iiirli'ded  what  is  practically  tbe  entire  City  of  Allegheny,  now 
the  North  Side  of  the  City  of  Pittsburgh.  The  portion  of  Federal  Lane 
Involved  in  this  case  was  part  of  that  street  which  was  recently  vacated 
by  the  City  of  Pittsburgh.  Upon  the  adoption  of  that  vacating  ordinance 
the  fee  of  the  land  embraced  within  the  street  limits  passed  to  the  ex- 
ceptant, Stephen  Newburn.  Subsequent  to  tbe  vacation  proceedings  an 
ordinance  was  adopted  by  the  City  for  the  improvement  of  Mclntyre  At«- 
nue,  a  public  highway  which  passes  through  exceptant's  property  and 
crosses  Federal  Lane  at  right  angles.  Upon  the  completion  of  that  im- 
provement a  Board  of  Viewers  assessed  benefits  against  abntting  property 
owners,  including  exceptant,  and  also  including  in  his  land  the  strip  eighty 
feet  wide  formerly  Federal  Lane.  To  the  extent  that  the  assessment  im- 
posed benefits  on  the  eighty  feet  wide  strip,  Stephen  Newburn  filed  ex- 
ceptions. 

At  the  argument  the  only  exception  pressed  was  the  fifth,  which  denies 
the  right  of  the  City  to  assess  benefits  against  that  portion  of  his  property 
which  was  formerly  a  part  of  Federal  Lane.  Exceptant  contends  that  it 
was  beyond  the  power  of  the  mnnicipality  to  pass  the  vacating  ordinance, 
for  the  reason  that  the  Commonwealth  having  laid  out  the  Reserve  Tract 
and  established  Federal  Lane  as  one  of  its  public  highways,  that  street 
must  remain  public  forever,  unless  vacated  with  the  consent  of  all  owners 
of  lots  in  that  plan.  That  Federal  Lane  was  a  public  highway  is  not  the 
least  doubtful.  In  Commonwealth  vs.  McNausher,  131  Pa„  61,  it  is  said: 
"From  the  time  that  Federal  Lane  was  established  as  a  public  highway, 
more  than  a  century  ago,  every  citizen  in  the  Commonwealth  bad,  and  still 
has,  a  right  to  lawfully  use  it  and  every  part  of  it,  either  on  foot  or  other- 
wise. It  required  no  act  of  acceptance  on  the  part  of  anyone  to  make  it 
a  public  highway.  It  became  such  by  the  act  of  sovereign  power  by  which 
it  was  established." 

Recent  decisions  of  our  appellate  Courts  are  to  the  effect  that  streets 
laid  out  in  plans  and  approved  for  public  use  by  private  parties  implies 
a  grant  or  covenant  to  purchasers  -'f  lots  that  all  streets  in  the  jjan  shall 
remain  open  forever  to  the  use  of  ">e  public:  O'Donnell  vs.  City  of  Pitts-  ■ 
burgh,  234  Pa.,  401.  In  this  case,  m  our  opinion,  the  rule  is  not  chatiged 
by  the  Reserve  Tract  having  been  Hid  out  by  the  Commonwealth,  We 
can  see  no  difference  in  principle  between  this  case  and  O'Donnell  vs.  Pitts- 
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burgh,  supra.  If  a  sale  of  lots  in  a  plan  laid  out  by  an  individual  implies 
a  covenant  that  the  streets  in  the  plan  shall  remain  open  for  the  benefit 
of  lot  owners  and  the  public  generally,  highways  in  a  plan  laid  out  by 
the  Commonwealth  should  also  be  preserved  for  the  owners  of  lots  in  that 
plan,  especially  if,  as  in  this  case,  laid  out  previous  to  the  passage  of  the 
Act  of  1836.  The  cases  cited  upon  the  brief  of  the  City  Solicitor  have  not 
convinced  us  that  a  different  rule  should  be  laid  down  in  this  case  than 
that  laid  down  in  O'Donnell  vs.  Pittsburgh,  supra.  In  view  of  what  was 
said  in  the  case  above  referred  to,  we  are  of  opinion  that  the  fifth  excep- 
tion should  be  sustained. 

And  now,  to  wit:  February  14th,  1914,  to  the  extent  that  the  Viewers* 
Report  assesses  benefits  against  exceptant  for  the  land  embraced  within 
the  lines  of  Federal.  Lane,  this  exception  is  sustained;  in  other  respects 
the  exceptions  are  dismissed. 


Id  re  Sicnatures  of  Board  of  Supervisors  to  Annual  Report. 

Road  supervisors Slate  highwav  commissioner Yearly  rtlurnt iVhen 

made Act  of  July  22nd.  1913. 

Under  the  Act  of  July  lath,  1»13.  the  boarda  of  supervleorB  of  townships 
elected  a.t  the  November  election  of  1913  and  who  take  office  on  the  flrst  Mond&y 
of  December  of  that  yeax.  are  the  onea  to  return  the  sworn  statement  to  the  state 
blKhway  oommtoeloners  for  the  year  ending  January  1st,  1314.  of  the  wtiole 
amount  «f  tax  levied  during  the  preceding  year  for  road  purposes  and  the  whole 
unount  of  taxes  expanded  during  that  period  and  the  anfiount  expended  for  m^n- 
tanance  and  r^)alr  and  opening  of  roads. 

January  13,  19U. 
Hon.  Joseph  W.  Hunter, 

Deputy  Stat«  Highway  Commissioner, 
Harrisburg,  Pa. 

Sir: 

This  Department  is  in  receipt  of  your  letter  of  January  S,  1914,  in- 
quiring whether  the  members  of  the  Board  of  Township  Supervisors  whose 
term  expired  the  first  Monday  in  December,  1913,  or  the  members  of  the 
Board  of  Supervisors  who  took  charge  of  affairs  on  that  date,  are  to  sign 
the  annual  report  which  should  be  made  on  or  before  January  1st,  1914,  to 
the  State  Highway  Commissioner,  by  Township  Supervisors,  in  townships 
of  the  second  class. 

The  Act  of  22nd  July,  1913,  P.  L.  91S,  provides,  section  21: 

"The  Board  of  Supervisors  of  the  several  townships  shall  annually  on 
or  before  the  first  day  of  January  in  each  and  every  year  make  a  sworn 
statement  to  the  State  Highway  Commissioner,  on  blanks  furnished  to  them 
by  the  State  Highway  Commissioner,  of  the  whole  amount  of  tax  levied 
during  the  preceding  year  for  road  purposes,  and  the  total  amount  of  road 
taxes  collected  during  the  year,  specifying  in  such  report  the  amount  ex- 
pended for  maintenance  or  repairs  of  roads,  for  opening  and  building  of 
new  roads  and  for  macadamizing  or  otherwise  permanently  improving  roads 
and  the  number  of  miles  thus  made  and  the  total  number  of  miles  of  town- 
ship r-oads  in  said  township;  together  with  the  names  and  addresses  of 
the. chairman,  members  and  secretary  and  treasurer  of  the  board  and  such 
other  matters  and  things  as  the  State  Highway  Commissioner  may  require." 

Section  4  of  said  Act  provides  that  the  supervision  of  road  affairs  in 
'nships  of  the  second  class  shall  be  in  the  hands  of  three  township  snper- 
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visors  etectEd  for  six  years,  ttie  term  of  one  supervisor  expiring:  each  two 
years.     The  term  of  all  supervisors  begins  on  the  first  Monday  of  December. 

It  seems  a  bit  incongruous  that  officers  elected  on  the  first  Monday 
of  December  should,  on  or  before  the  first  day  of  January  immediately 
thereafter,  make  a  report  of  the  road  tax  levied  and  collected  and  of  how 
it  was  expended  during  the  preceding  year  by  their  predecessors  in  office. 
It  would  have  seemed  more  natural  that  the  Board  in  office  during  the  time 
that  the  tax  was  levied  and  collected  and  the  money  expended,  should  make 
the  report  to  the  State  Highway  Commissioner.  On  the  other  hand,  the 
report  which  is  to  be  made  on  or  before  January  1st  is  to  be  made  by 
"the  Board  of  Supervisors  of  the  several  townships,"  and  it  would  not  be 
appropriate  to  describe  the  Board  whose  term  had  expired  on  the  first 
Uonday  of  December  as  constituting  the  Board  of  Supervisors  after  that 
date.  In  addition  to  this,  the  report  is  also  to  state  the  names  and  addresses 
of  the  chairman,  niembers  and  secretary  and  treasurer  of  the  Board.  It 
would  manifestly  be  of  no  use  for  the  State  Highway  Commissioner  to 
have  the  names  of  the  persons  who  were  officers  of  the  Board  which  had 
ceased  to  exist  on  the  first  Monday  of  December;  the  information  which 
he  would  want  would  be  as  to  who  would  be  the  officers  during  flie  year 
succeeding  the  first  lkV"iday  of  December,  and  of  course  the  new  Board 
and  not  the  old  Board,  would  be  the  proper  body  to  furnish  such  informa- 
tion. 

A  review  of  the  Acts,  however,  shows  that  it  was  not  through  inad- 
vertence that  the  report  was  required  to  be  made  within  a  short  time  after 
the  new  Board  of  Supervisors  went  into  office.  The  Act  of  12  April,  1905. 
P.  L.  142,  which  was  the  first  Act  covering  the  subject  matter  if  the  Act 
of  1913,  provided  that  the  terms  of  road  supervisors  in  townships  of  the 
second  class  should  begin  on  the  first  Monday  of  March,  and  the  annual 
report  to  the  State  Highway  Commissioner  was  required  to  be  made  on 
or  before  March  IS  (Sec,  10). 

The  next  Act,  13  May,  1909,  P.  L.  752,  did  not  change  the  time  of 
the  beginning  of  the  term  of  the  supervisors,  but  allowed  the  Board  unt'l 
the  first  day  of  April  to  make  its  annual  statement  to  the  State  Highway 
Commissioner,  instead  of  the  ISth  day  of  March,  as  provided  'uy  the  Act 
of  1905.  This  indicates  that  the  difficulty  of  having  a  Board  inducted  on 
the  first  Monday  of  March,  prepare  reports  for  the  preceding  year,  by  the 
15th  of  March  had  been  observed,  and  that  the  Legislature  by  extending 
the  time  to  the  first  day  of  April  intended  to  mitigate  the  difficulty.  Of 
course,  if  the  reports  had  been  intended  to  be  prepared  by  the  old  Board, 
there  would  not  have  been  this  difficulty,  because  it  could  have  begun  the 
preparation  of  the  reports  before  the  first  Monday  of  March. 

The  Act  of  14  June,  1911,  P.  L.  942,  changed  the  beginning  of  the  term 
of  supervisors  to  the  first  Monday  of  December,  and  provided  that  the  annual 
report  to  the  State  Highway  Commissioner  should  be  made  on  or  before 
the  first  day  of  January,  exactly  as  is  prescribed  by  the  Act  of   191.^. 

It  has  been  the  practice,  under  the  Act  of  1911,  for  the  Board  whose 
term  begins  in  December,  to  make  the  report  for  the  preceding  year,  and 
not  to  have  the  old  Board  whose  term  expired  in  December  make  the  report. 

The  Department,  therefore,  advises  you  that  the  report  for  the  year 
ending  January  1,  1914.  should  be  made  by  the  Board  which  took  charge 
of  affairs  on  the  first  Monday  of  December,  1913. 

Answering  your  second  question,  as  to  whether  all  the  members  of 
the  board  must  sign  the  report,  you  are  informed  that,  in  the  ->pinicn  of 
the  department,  this  is  not  necessary.  The  Act  of  1913  provides  that  the 
supervisors  are  to  organize  as  a  Board  and  the  report  which  is  required  is 
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not  a  report  by  the  supervisors,  but  by  the  Board  of  Supervisors.  It  there- 
fore may  be  made  in  the  name  of  the  Board  of  Supervisors,  by  the  chair- 
man or  other  authorized  officer. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 


In  re  Second  AveniM  Orading,  Repavliig,  etc. 

Cities Streets Change  of  grade Tracks  on  street Injury  to  property 

Right  to  damages. 

A  rnftnufaetorr  In  a  city  abutted  on  a  street  accupled  by  railroad  tracks.  By 
agreement  with  the  city  the  railroad  tracks  were  raised  In  order  to  make  an  over- 
bead  croaalng-  for  a  street  mnnlnB  at  right  angles  to  the  street  upon  which  were 
traoka.  The  raising  of  the  tracks  maae  the  use  of  the  former  aldlngr  from  the 
tra.cka  Into  the  manufacturing  plant  Impracticable. 

Held  that  the  city  was  not  liable  for  the  damage  reBUitlns  to  the  owners  of 
the  plant  by  reason  of  the  destruction  of  the  siding. 

Sur  Exceptions  to  Report  of  Viewers.  No.  202  April  Tertn,  1913.  B.  C  P. 
Allegheny  County. 

H.  S.  McKinley,  for  exceptants. 

Shafxk,  J.,  December  16,  1913.— The  Wilson-Snyder  Manufacluring  Com- 
pany except  to  the  report  of  viewers,  that  the  viewers  did  not  allow  damages 
to  them  by  reason  of  the  change  of  grade  of  Second  .\venue.  The  viewers 
were  directed  by  the  Court,  under  the  recent  Act  of  Assembly,  to  file  find- 
ings of  fact  and  conclusions  of  law  as  to  the  matter  in  question,  which  they 
did,  and  to  these  findings  of  fact  and  conclusicms  of  law  the  Wilson-Snyder 
Manufacturing  Company  have  excepted.  From  the  record,  testimony  taken 
before  the  viewers,  and  their  findings,  it  appears  that  the  grade  of  Second 
Avenue  where  it  crosses  the  P.,  C,  C.  &  St.  L.  Ry.  tracks  was  lowered  so 
as  to  permit  making  an  overhead  crossing  of  the  railroad  over  it,  the  object 
being  to  abolish  a  grade  crossing  at  that  place;  that  the  exceptant's  prop- 
erty is  bounded  by  Water  Street.  Ross  Street,  First  .\veniie  and  Try  Street; 
that  there  was  no  vehicle  traffic  along  Try  Street,  the  street  being  occupied 
by  railroad  tracks  and  a  siding.  This  siding  connected  with  the  railroad 
and  was  of  great  value  to  the  exceptant,  as  it  enabled  them  to  ship  heavy 
castings  and  pumps,  manufactured  by  them,  by  rail  direct  from  their  works. 
The  raising  of  the  railroad  to  go  overhead  across  Second  Avenue  com- 
pelled the  removal  of  that  siding  at  its  former  situation,  and  it  could  be 
replaced,  if  at  all,  only  by  raising  it  above  the  level  of  Try  Street,  and  then 
it  could  not  descend  in  so  short  a  space  to  the  level  of  exceptant's  lot,  and 
castings  and  pumps  and  other  heavy  objects  would  have  to  be  put  upon 
the  siding,  if  at  all,  from  near  the  height  of  the  first  story  of  exceptant's 
building.  There  would  therefore  seem  to  bf  no  question  that  the  change 
of  the  grade  of  the  railroad  resulted  in  loss  to  the  exceptant.  We  are  quite 
unable  to  see,  however,  how  the  City  is  liable  to  the  exceptants  because 
it  changed  the  grade  of  Second  Avenue.  The  case  seems  to  us  to  be  ruled 
by  that  of  Tucker  and  Frankford  Streets.  166  Pa.  St.,  336.  The  case  of 
Miller  vs.  City,  160  Pa.,  614.  relied  upon  hy  the  exceptants,  is  to  be  dis- 
tinguished from  the  case  at  bar  exactly  as  it  was  in  the  case  of  Tucker 
Street.    The  exceptions  are  therefore  overruled. 
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Railroad Demurrage  and  freight  charges Consignee Refusal  to  accept 

goods Sale  of Insufficiency  of  proceeds Suit  by  railroad  to  recover  ■ 

balance. 

Th«  defEDd&nt,  a.  produce  dealer,  ordered  a  carload  of  melons  from  a  person 
In  Georgia,  which  were  shipped  by  the  latter  and  conslgiied  to  the  defendant,  and 
upon  their  arrival  at  their  destination  were  refused  by  the  defendant,  whereuDoii 
they  were  sold  by  the  railroad  company  In  the  manner  provided  by  law  and  the 
proceeds  of  the  sale  being  inBUlIlclent  to  pay  the  demurrase,  track  chargeB  and 
trelKht  cbarees,  suit  was  brouKht  by  the  railroad  company  to  recover  this  balance. 
The  statement  alleged  that  the  melons  shipped  the  defendant  were  the  Mttd  and 
quality  ordered  by  him.  The  defendant  speclflcally  denied  this  and  also  avvrred 
that  the  melons  were  so  much  smaller  than  those  ordered  that  they  constituted 
an  Inferior  grade  which  was  of  less  value.  On  rule  for  Judgment  for  want  of 
sufficient  affidavit  of  defense,  It  was  Held,  that  the  defense  being  that  the  arti- 
cles Bhlpped  were  not  of  the  grade  ordered  by  the  defendant,  the  consignor  will 
ba  considered  the  agent  of  the  defendant  lo  employ  a  carrier  to  deliver  the  melons 
to  the  latter  and  by  reason  of  such  employment  the  defendant  Is  liable  to  the 
carrier  for  the  freight  and  other  charges.  In  such  caee  a  delivery  to  the  carrier 
is  a  delivery  to  the  purchaser  and  the  consignee  must  look  to  the  consignor  for 
any  defect  In  the  articles  conalgned. 

Sur  motion  for  judgment  for  want  of  a  suflicieiit  affidavit  of  defense.  No.  965 
April  Term,  1912.    C.  P.  Allegheny  County. 

Patterson,  Crawford  Sr  Miller,  for  plaintiff. 
Alpern  &  Seder,  for  defendants. 

Frazer,  p.  J.,  April  22,  1914.— Defendants  purchased  from  J.  D.  O'DclJ,  of 
Gainesville,  Florida,  a  carload  of  melons,  which  were  shipped  from  Gaines- 
ville by  J.  D.  O'Dell,  consigned  to  defendants  at  Pittsburgh.  Upon  receipt 
of  the  car  at  Pittsburgh  defendants  were  notified  and  receipted  for  same, 
subsequently  refusing  to  accept  the  melons,  whereupon  they  were  sold  in 
accordance  with  the  Act  of  Assembly  applicable  to  sucb  cases,  acid  after 
applying  the  amount  received  from  the  sale  to  the  payment  of  demurrage, 
track  storage  and  freight  charjtes  there  remained  due  plaintiff  a  balance  of 
$134.37,  to  recover  which  this  action  was  brought,  together  with  interest 
from  August  1,  1911. 

Plaintiff's  statement  sets  forth  that  "prior  to  June  22,  1911,  the  defend- 
ants ordered  of  one  J.  D.  O'Del!  certain  melons,  whereupon,  on  June  22,  1911. 
the  said  J.  D.  O'Dell  shipped  from  Gainesville,  Florida,  in  S.  A.  L.  car  No. 
23454,  a  carload  of  melons,  weight  28000  lbs.,  consigned  to  the  Descaizi  Fruit 
Company,  21st  Street,  Pittsburgh,  Pa.  The  melons  shipped  by  J.  D.  O'Dell 
were  those  ordered  by  the  defendants."  The  affidavit  of  defense  "denies 
that  the  melons  shipped  by  J.  D.  O'Dell  were  those  ordered  by  defendants, 
but  on  the  contrary  avers  that  the  defendants  purchased  from  the  said  J.  D. 
O'Dell  a  carload  of  melons,  each  of  which  was  to  weigh  not  less  than  35  lbs., 
but  the  said  J.  D.  O'Dell  shipped  to  the  defendants  a  carload  of  melons  each 
of  which  weighed  not  more  than  25  lbs.;  that  the  aforesaid  25-lb.  melons  were 
about  twenty-five  per  cent,  cheaper  in  price  than  those  ordered  by  defend- 
ants from  said  J.  D.  O'Dell,  and  constituted  a  secondary  grade  or  class  as 
compared  to  those  purchased  by  defendants  as  aforesaid."  These  clauses 
from  plaintiff's  statement  and  defendants'  affidavit  Of  defense  raise  the  real 
question  in  this  case. 

Plaintiff's  contention  is  that  when  defendants  directed  O'Dell  to  ship  to 
them  a  carload  of  melons  they  constituted  O'Dell  their  agent  to  employ  a  . 
carrier  to  deliver  the  melons  to  defendants  at  Pittsburgh,  and  by  reason  of 
such  employment  made  defendants  liable  to  the  carrier  for  the  freight  and 
Other  charges.  As  a  general  proposition  of  law  this  contention  is  correct,  at 
least  where  the  defense  is  that  the  articles  shipped  were  not  of  the  grade 
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ordered  by  the  consignee,  as  claimed  in  this  caie.  In  such  cases  a  delivery 
to  the  carrier  is  a  delivery  to  the  purchaser,  and  the  consignee  muat  look  to 
the  consignor  for  any  defect  in  the  articles  or  goods  consigned.  If  an  article 
entirely  different  from  that  ordered  were  shipped  we  would  have  before  n» 
a  different  question.  The  denial  in  the  affidavit  of  defense  as  to  the  amount 
realized  from  the  sale  of  the  melons  by  plaintiff  and  the  amount  charged- for 
track  storage,  demurrage,  etc.,  is  not  sufficient,  in  this,  that  it  does  not  par^ 
ticularly  state  in  what  respect  those  charges  are  improper.  Taking  the  affi' 
davit  of  defense  as  a  whole,  in  our  opinion  it  is  inaulficient. 
And  now,  to-wit:  April  22nd,  1914,  rule  absolute. 


Bwart* ■  Estatt. 

IVills Vndu*  inftutnce Bvidtnee  of Issut. 

Where  a  conteatant  aeeks  an  lisue  devtaaTlt  vol  non  on  th«  grouoa  of  undu« 
InAuence,  there  muat  be  shown  Bomethtn(  more  than  «  tnarltorioua  relation  with 
the  beneaclu-f  (utd  a  will  which  apiteoTB  to  be  unnatural. 

Decedent's  Estate.    No.  214  November  Terra,  1913.    O.  C  Allegheny  County. 
.4.  O.  Fording,  for  exceptant. 
£.  P.  Caldwell,  for  contestant 
Charles  A.  Woods,  for  proponent. 

Trimble,  J.,  March  4,  1914.— This  is  a  petition  for  an  issue  devisavit 
vel  non. 

John  UcClurg  Ewart  was  born  July  16th,  1878,  made  his  will  on  October 
17th,  1910,  and  died  on  May  27th,  1912,  a  little  less  than  thirty-four  years 
of  age.  By  his  will  he  disinherited  his  mother,  who  has  no  estate  of  her 
own,  and  devised  and  bequeathed  his  entire  estate  to  his  aunt,  Flo  Winnett 
Ewart,  the  wife  of  his  father's  brother,  in  the  following  language: 

"I  bequeath  all  my  property  real  and  personal,  whatsoever,  to  Ura. 
Flo  Winnett  Kwart — I  am  not  making  this  will  because  it  has  been  said 
that  the  said  party  has  an  undue  influence  over  me,  but  for  lov«  and  esteem. 

Uy  property  consists  of  an  interest  in  residence,  an  interest  in  a  widow's 
annuity  in  the  State  of  Pennsylvania,  a  banking  account  in  Pennsylvania, 
and  a  banking  account  in  the  State  of  Kansas. 

I  do  hereby  make,  constitute  and  appoint  John  McClurg  Hayi  to  be 
executor  of  this  my  last  will  and  testament." 

A  caveat  was  filed  by  his  mother;  but  when  a  time  was  fixed  for  hear- 
ing, the  caveator  did  not  appear,  and  on  September  14th,  1912,  the  will' 
was  probated. 

The  petition  for  appeal  was  filed  by  the  mother,  who  was  then  repre> 
sented  by  different  counsel,  and  in  it  she  alleges  that  her  son  was  of  un- 
sound mind,  and  did  not  have  testamentary  capacity,  and  further  that  be 
was  the  victim  of  undue  influence  exercised  over  him  by  his  aunt,  the  sole 
beneficiary. 

At  the  opening  of  the  case  counsel  for  the  contestant  said: 

"It  is  admitted  by  counsel  that  the  will  of  John  McClurg  Ewart,  de- 
ceased, was  duly  probated." 
and  at  the  close  of  the  testimony  said: 

"I  did  not  mean  we  would  offer  no  evidence  which  would  show  testa- 
mentary incapacity,  much  less  did  I  mean  to  say  that  the  tettator  wk 
capable.  What  I  meant  was  to  admit  in  advance  that  the  testimony  we 
had  to  offer  might  not  be  sufficient,  and  for  the  purposes  of  this  case  might 
be  assumed  to  be  insufficient  to  make  a  case  of  testamentary  incapacity,  1 
-lid  not  mean  of  course  it  should  not  be  considered,  so  far  as  it  is  offered- 
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in  conaectian  with  evidence  of  undue  infiuence,  and  for  the  purpoBc  of 
Mtablisbinff  ibftt  gronnd." 

The  undue  influence  exerted  on  the  testator  is  allesfed  to  have  culmin- 
ated in  the  execution  of  the  will,  berauie  of  meretricious  reUtions  with 
his  ftunt,  and  the  weakened  intellect  and  will  power,  which  was  the  result 
of  the  excessive  use  of  alcoholic  stimulants,  It  is  admitted  that  the  testator 
was  periodically  an  excessive  drinker  of  alcoholic  stimulants,  which  induced 
his  premature  death.  This  habit  was  well  formed  in  1898,  and  the  uncon- 
etadicted  testimony  shows  that  about  that  time,  while  living  with  his  mother 
at  their  residence  in  Lawrence,  Kansas,  he  had  delirium  tremens.  When  he 
was  in  that  condition  he  was  confined  by  a  physician,  with  the  knowledge 
and  conaent  of  his  mother,  in  the  County  jail  in  that  place  for  a  short  time, 
■ot  exceeding:  one  day  and  one  night.  He  was  then  taken  to  Boulder, 
Colorado,  by  a  lawyer,  where  he  was  a  patient  in  a  sanitarium  for  a  time; 
then  he  returned  to  Kansas,  and  with  his  mother  went  to  Citronelle,  Alabama. 

His  estate,  which  amounted  to  about  $30,000,  was  all  inherited  from 
his  father,  who  was  divorced  from  his  mother. 

While  in  Alabama,  he  received  some  telegrams  from  his  counsel  in 
TlttsbnrKh  about  his  business  affairs,  and  in  response  to  these  left  his 
mother,  came  to  Pittsburgh  in  the  year  1908,  and  lived  here  continuously 
until  his  death.  He  never  lived  with  his  mother  again.  He  had  a  common 
•cbool  education,  read  much,  and  at  one  time  was  a  ranchman,  but  had 
no  occupation  after  1908. 

His  pateipal  grandmother  lived  here,  and  he  went  to  her  hotne,  and  re- 
aided  with  her.  This  household  was,  composed  of  the  grandmother,  his 
uncle  S.  F.  Ewart.  and  his  wife,  the  chief  beneficiary,  and  their  servants. 
His  aunt  was  about  four  years  older  than  he. 

Prior  to  1908,  his  uncle,  aunt  and  he.  had  taken  several  summer  trips, 
one  of  which  was  on  horseback  from  his  mother's  home  in  Kansas,  to 
the  Yellowstone  National  Park,  in  1900;  another  was  to  Bedford  Springs. 
Pa.  When  in  Lawrence,  Kansas,  getting  ready  for  the  Yellow:(tone  trip, 
the  party  lived  at  the  Ewart  homestead,  and  while  there  a  colored  domestic 
said,  that  the  testator  and  his  aunt  went  upstairs  about  ten  or  eleven  o'clock 
in  the  morning  and  occupied  the  testator's  room  for  a  short  time  with  the 
door  locked.  The  aunt  and  her  husband  both  denied  this  most  positively, 
and  in  answer  thereto  said  that  the  testator  was  not  at  the  house  any 
morning,  but  was  away  in  the  city  purchasing  supplies  and  equipment  for 
the  horseback  trip.  Following  this  excursion  Mrs.  Ewart,  the  testator's 
aunt,  wrote  to  him  at  least  eight  letters,  the  first  being  November  I5lh. 
1900,  and  the  last  on  January  24th.  1907,  which  indicate  more  thnn  platonic 

There  is  not  another  word  in  the  case  to  indicate  any  meretricious 
relations,  or  any  improper  conduct  on  the  part  of  the  aunt,  except  the  con- 
tradicted statement  of  a  caretaker  at  the  Ewart  homestead  in  Pittsburgh, 
who  aaid  that  Mrs.  Ewart's  husband  had  told  him  "that  his  wife  bad  made 
a  damn  fool  of  herself  with  Tack  (meaning  the  testator),  but  that  anybody 
would  have  done  that  for  thirty  thousand  dollars."  The  times  when  this 
statement  is  alleged  to  have  been  made,  is  fixed  at  about  a  month  after  the 
testator's  death,  and  again  on  February  3rd  of  this  year. 

The  opportunity  tor  meretricious  relations  was  present  almost  all  of 
the  time  from  1908  until  a  short  lime  after  thp  execution  of  the  will; 
excepting  the  period  when  the  wilt  was  written,  both  before,  at  the  time 
and  after,  because  the  testator  was  under  the  care  of  a  nurse,  who  was  with 
him  day  and  night,  having  slept  with  him  in  the  same  bed.  and  who  said 
he  saw  nothing  improper  between  the  parties.  All  of  the  witnesses  who 
were  called  to  testify,  said  that  there  was  nothing  unseemly  about  their 
actions  in  the  houte  or  elsewhere. 
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During  the  year  1910,  prior  to  the  execution  of  the  will,  the  reliable 
evidence  shows  that  the  testator's  mother  employed  counsel  in  Pittsbnrgb 

'  to  have  the  testator  restrained  from  squandering  his  estate,  notwithstanding 
the  testimony  of  the  mother  to  the  contrary.  Counsel  was  persistent  in 
pursuing  him,  and  finally  after  frequent  efforts  to  confer  with  him,  by 
keeping  himself  incognito,  and  representing  to  the  testator's  aunt  that  he 
desired  to  see  her  about  a  real  estate  transaction,  she  went  to  his  office, 
and  while  there  was  told  by  counsel  that  she  had  more  influence  over  the 
testator  than  anybody  else,  and  was  threatened  that  if  she  did  not  use  this 
influence  to  have  ber  nephew  turn  over  to  his  mother  a  part  of  Isis  money, 
he  would  have  a  guardian  appointed  for  him.  and  cause  her  to  be  the  central 
figure  of  a  scandal.  This  was  communicated  to  the  testator  by  the  aunt, 
and  in  our  judRment  shows  the  reason  for  the  use  of  his  language  in  his 
will,  when  he  says,  "I  am  not  making  this  will  because  it  has  been  said 

.  that  said  party  (meaning  his  aunt)  has  an  undue  influence  over  me,  but 
for  love  and  esteem." 

Before  the  will  was  written  he  told  an  old  friend  of  his  father  that 

'  he  and  his  mother  were  not  friends,  because  she  had  put  him  in  Jail;  that 
lie  would  not  leave  her  any  of  his  property,  and  that  it  Mrs.  Ewart,  his 
aunt,  would  not  take  it.  he  would  will  it  to  charitable  institutions. 

When  the  testator's  mother  came  to  Pittsburgh,  after  the  will  was 
written,  he  would  not  see  her  until  she  had  told  him  that  she  had  not  em- 
ployed counsel  to  have  a  guardian  appointed  for  his  estate;  that  this  state- 
ment of  hers  was  false  is  beyond  any  doubt.  He  declared  that  he  had 
bought  his  mother  a  home  which  she  sold,  and  then  got  mad  nt  him  be- 
cause he  would  not  buy  her  another. 

There  is  not  a  word,  nor  an  act  which  shows  that  the  testator's  aunt 
ever  influenced  him  in  anything.  'He  always  managed  his  own  business 
affairs,  and  when  he  loaned  money  to  his  aunt,  he  secured  it  by  mortgage 
or  note.  There  is  not  a  suspicion  that  he  did  not  manage  his  property 
well,  or  that  his  disstpation  extended  beyond  his  drinking. 

When  he  was  sober  he  was  stronR-  in  intellect  and  will  power.  The 
evidence  on  this  point  is  abundant,  and  it  is  established  as  a  fact  beyond 
question.  There  is  not  only  no  evidence  that  he  was  under  the  influence 
of  liquor  when  he  executed  his  will;  but  all  of  the  evidence  points  clearly 
to  the  fact  (hat  he  was  entirely  sober  at  this  time.  His  nurse  and  his 
physician  were  both  mature  and  intelligent  men,  and  disinterested  in  the 
outcome  of  this  proceeding.  The  testator  had  been  sick,  but  had  recovered 
sufficiently  to  be  able  to  walk  around  the  room,  and  was  sitting  ni>  in  his 
chair  when  he  executed  the  will.  The  scrivener  was  his  nurse,  but  the 
will  was  written  in  the  presence  of  the  physician,  and  signed  in  the  presence 
of  both,  who  testified  that  he  was  mentally  capable  of  making  his  will  at 
that  time,  and  their  testimony  is  uncontradicted. 

The  beneficiary  was  not  present  when  the  will  was  written  or  signed, 
and  took  no  part  in  its  preparation;   but  on  the  day  it  was   signed,   the 

■  testator  handed  it  to  his  aunt,  sealed  up  in  an  envelope,  and  she  kcnt  it  until 
his  death,  when  she  gave  it  to  her  counsel,  who  opened  it  for  the  first  time. 
After  he  executed  his  will,  early  in  the  year  1911,  he  left  his  grand- 
mother's house  and  never  lived  there  again,  but  lived  at  other  places  in  the 
City  of  Pittsburgh,  until  his  death,  which  occurred  more  than  one  year 
thereafter.  From  the  time  the  will  was  executed  until  his  death,  which 
was  about  one  year  and  five  months,  there  is  not  a  word  in  the  case  which 
would  indicate  that  he  could  not  have  executed  another  will,  by  which  he 

'  could  have  bequeathed  his  property  to  any  person  whom  he  may  have 
desired  to  receive  it.  The  opportunity  was  always  present,  and  there  is 
no  evidence  at  all  of  any  influence,  good  or  ted.  exerted  over  .him  by  any 
person,  nor  can  there  be  any  inference  of  it  founded  on  fact. 
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OPINION. 

When  ft  contestant  expects  to  obtain  an  issue  on  the  ground  of  mtdae 
influence,  he  must  show  more  than  a  meretriciotis  relation,  and  a  will  which 
'  appears  to  be  unnatural. 

Dean  vs.  Ncgley,  41  Pa.,  318,  was  reversed  to  admit  a  rejected  offer 
of  evidence,  to  prove,- among  other  things,  that  the  testator  and  his  paramour, 
'  a  married  Woman,  were  having  meretricious  relations,  "at  the  time  of  the 
making  Of  the  will,"  and  that  the  mother  of  the  beneficiaries  dominated 
his  acts  before  and  after  the  will  was  made.  Snyder  vs.  Erwin,  229  Pa^ 
'644,  was  sustained  when  it  appeared  that  adulterous  commerce  liad  existed 
between  the  testator,  then  seventy-five  years  old,  and  his  paramour,  a 
'  designing  grandnjother.  several  years  before  the  will  was  executed,  at  the 
'  thne  of  the  making  of  it,  and  its  continuance  thereafter,  and,  that  the  pro- 
ponent' received  the  entire  estate  to  the  exclusion  of  a  daughter,  against 
whom  there  was  no  other. grievance,  than  that  she  had  declined  to  recetre 
her  father's  paramour  to  her  home. 

In  each  of  these'  cases  testator  had  become  enfeebled  in  health,  and 
resided   at  hia  beneficiary's  home   until   death,   and   whethef  each   was  of 

■  unsound    mind    was   a    question    at   issue.     We    conclude    from    these    two 
'  cases  that  where  there  ii  an  unnatural  will,  and  there  is  evidence  of  mental 

d^cay.  or  some  restraint  upon,  or  domination  of  the  testator  at  the  time  of 
the  exedvtion  of  the  will  and  thereafter,  coupled  with  a  meretricious  rela- 
tion,  positively   proven   to  have   occurred   before   the  'execution   of  the  will, 

■  at   the   time   of   its   execution,   and   afterwards,   there   is   a    questi'in   of   fact 
'  for  a  jury.     But  where  there  is  no  mental  decay,  or  restraint,  or  dotnina- 

tion.  and  the  man  is  master  of  himself,  as  in  Allhouse  vs.  Kelly.  219  Pa.,' 
652.  the  presumption  of  undue  influence  will  not  spring  from  proof  of  mere- 
tricious relations,  and  an  unnatural  will,  even  though  the  whole  estate  is 
willed  to  his  paramour,  and  his  own  progeny  left  to  their  own  resources. 

'  John  McOlurg  Ewart  was  sober  and  master  of  himself  when  he  ex- 
ecuted  his  will,  and  was  under  no  restraint  from  any  person  at  that  time, 
or  thereafter,  until  his  death. 

A  testator  is  not  bound  to  furnish  a  reason,  satisfactory  to  others,  for 
'  what  has  been  done,  or  is  doing  with  his  own;  Caughey  vs.  Briitenbaugh, 
208  Pa-.  432.  A  will  cannot  be  said  to  be  unnatural  only  because  the  mother, 
or  son,'  of  daughter,  is  disin'herited.  and  if  a  presumption  arises  from  the 
disinheritance  of  the  mother,  it  is  rebuttable.  But  it  "is  unnatural  in  ft 
legal  sense  only  when  it  is  contrary  to  what  the  testator  from  his  known 
Views,  feelings,  and  intentions  would  have  been  expected  to  make.  When 
it  is  in  accordance  with  such  views,  it  is  never  unnatural,  however  much 
if  may  differ  from  the  ordinary  actions  of  men  in  similar  circttmststKes;" 
Morgan's  Estate.  219  Pa..  357. 

The  reason  for  disinheriting  hi?  mother,  which  the  testator  was  not 
bound  to  furnish,  appears  in  the  testimony.  His  mother  was  not  a  Rispah. 
She  wanted  his  money,  and  threatened  restraint,  which  would  'leprive  him 
of  his  estjite,  and  was  untruthful  to  him  in  her  declarations  about  this 
matter.  She  had  divorced  his  father,  who  had  left  all  he  had  \o  him.  He 
fiad  bought  her  a  home,  which  she  sold,  and  she  consented  to  his  confine- 
ment in  jail.  He  refused  to  write  to  her,  and  had  become  estranged  from 
her,  and  let  it  be  known,  at  least  to  his  nnrse  and  his  father's  friend  and 
his  aunt.  He  told  others  that  he  would  give  his  estate  to  his  aunt,  because 
she  had  been  kind  to  him.  The  will  is  in  harmony  with  the  testator's 
known  feelings,  and  intentions,  and  even  though  it  differs  from  the  ordinary 
actions  of  men,  it  is  not  unnatural. 

"In  jnany  instances  testamentary  dispositions  of  property  seems  harsh, 
if  not  unjust,  the  result,  perhaps,  of  prejudice  as  lo  some  of  ihc  testator's 
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burgh,  supra.  If  a  sale  of  lots  in  a  plan  laid  ont  by  an  individual  implies 
a  covenant  that  the  streets  in  the  plan  shall  remain  open  for  the  benefit 
of  lot  owners  and  the  public  generally,  highways  in  a  plan  laid  out  by 
the  Commonwealth  should  also  be  preserved  for  the  owners  of  lots  in  that 
plan,  especially  if,  as  in  this  case,  laid  out  previous  to  the  passage  of  the 
Act  of  1836.  The  cases  cited  upon  the  brief  of  the  City  Solicitor  have  not 
convinced  us  that  a  different  rule  should  be  laid  down  in  this  case  than 
that  laid  down  in  O'Donnell  vs.  Pittsburgh,  supra.  In  view  of  what  was 
said  in  the  case  above  referred  to,  we  are  of  opinion  that  the  fifth  excep- 
tion should  be  sustained. 

And  now,  to  wit:  February  14th,  1914,  to  the  extent  that  the  Viewers' 
Report  assesses  benefits  against  exceptant  for  the  land  embraced  within 
the  lines  of  Federal.  Lane,  this  exception  is  sustained;  in  other  respects 
the  exceptions  are  dismissed. 


In  re  Signatures  of  Board  of  Superviaors  to  Annual  Report. 

Road  supervisors State  highwaii  commissioner Yearly  returns iVhett 

made Ael  of  July  2Znd,  1913. 

Under  the  Act  of  July  13th,  1913,  (he  boards  of  g-upervlBors  of  townships 
elected  at  the  November  election  of  1913  and  who  take  office  on  tHe  flrst  Monday 
of  December  of  that  year,  are  the  ones  to  return  the  sworn  statement  to  the  Bt&te 
highway  commissioners  for  the  year  ending  January  1st,  1914,  of  the  whole 
amount  cf  tax  levied  during  the  preceding  year  for  road  purpoises  and  the  whole 
amount  of  taxes  expended  during  that  period  and  Che  amount  expended  for  mala- 
tenance  and  repair  and  opening  of  roads, 

January  U,  1914. 
Hon.  Joseph  W.  Hunter. 

Deputy  State  Highway  Commissioner, 
Harrisburg,  Pa. 

Sir: 

This  Department  is  in  receipt  of  your  letter  of  January  ^,  1914,  in- 
quiring whether  the  members  of  the  Board  of  Township  Supervisors  whose 
term  expired  the  first  Monday  in  December,  1913,  or  the  members  of  the 
Board  of  Supervisors  who  took  charge  of  affairs  on  that  date,  are  to  sign 
the  annual  report  which  should  be  made  on  or  before  January  1st:,  1914,  to 
the  State  Highway  Commissioner,  by  Township  Supervisors,  in  townships 
of  the  second  class. 

The  Act  of  22nd  July,  1913.  P.  L.  915,  provides,  section  21: 

"The  Board  of  Supervisors  of  the  several  townships  shall  .innually  on 
or  before  the  first  day  of  January  in  each  and  every  year  make  a  sworn 
statement  to  the  State  Highway  Commissioner,  on  blanks  furnished  to  them 
by  the  State  Highway  Commissioner,  of  the  whole  amount  of  tax  levied 
during  the  preceding  year  For  road  purposes,  and  the  total  amount  of  road 
taxes  collected  during  the  year,  specifying  in  such  report  the  amount  ex- 
pended for  maintenance  ar  repairs  of  roads,  for  opening  and  building  of 
new  roads  and  for  macadamizing  or  otherwise  permanently  itnproving  roads 
and  the  number  of  mites  thus  made  and  the  total  number  of  mites  of  town- 
ship roads  in  said  township;  together  with  the  names  and  addresses  of 
the;Chairman,  members  and  secretary  and  treasurer  of  the  board  and  such 
Othermatters  and  things  as  the  State  Highway  Commissioner  may  require." 

Section  4  of  said  Act  provides  that  the  supervision  of  road  aSairs  in 
townships  of  the  second  class  shall  be  in  the  hands  of  three  township  super- 
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visors  elected  for  six  years,  the  term  of  one '  supervisor  expiring'  each  two 
years.    The  term  of  all  supervisors  begins  on  the  first  Monday  of  December. 

It  seems  a  bit  incongruous  that  oFRcers  elected  on  the  first  Monday 
of  December  should,  on  or  before  the  first  day  of  January  immediately 
thereafter,  make  a  report  of  the  road  tax  levied  and  collected  and  of  how 
it  was  expended  during  the  preceding  year  by  their  predecessors  in  office. 
It  would  have  seemed  more  natural  that  the  Board  in  ofKce  during  the  time 
that  the  tax  was  levied  and  collected  and  the  money  expended,  sh.>uld  make 
the  report  to  the  State  Highway  Commissioner.  On  the  other  hand,  the 
report  which  is  to  be  made  on  or  before  January  1st  is  to  be  made  by 
"the  Board  of  Supervisors  of  the  several  townships,"  and  it  would  not  be 
appropriate  to  describe  the  Board  whose  term  had  expired  on  the  first 
Monday  of  December  as  constituting  the  Board  of  Supervisors  after  that 
date.  In  addition  to  this,  the  report  is  also  to  state  the  names  and  addresses 
of  the  chairman,  Members  and  secretary  and  treasurer  of  the  Board,  it 
would  manifestly  be  of  no  use  for  the  State  Highway  Commissioner  to 
have  the  names  of  the  persons  who  were  officers  of  the  Board  which'  had 
ceased  to  exist  on  the  first  Monday  of  December;  the  information  which 
he  would  want  would  be  as  to  who  would  be  the  officers  during  fhe  year 
succeeding  the  first  \V>nday  of  December,  and  of  course  the  new  Board 
and  not  the  old  Board,  would  be  the  proper  body  to  furnish  such  informa- 
tion. 

A  review  of  the  Acts,  however,  shows  that  it  was  not  through  inad- 
vertence tliat  the  report  was  required  to  be  made  within  a  short  time  after 
the  new  Board  of  Supervisors  went  into  office.  The  Act  of  12  April,  1905. 
P.  L.  142,  which  was  the  first  Act  covering  the  subject  matter  -^f  the  Act 
of  1913,  provided  that  the  terms  of  road  supervisors  in  townships  of  the 
second  class  should  begin  on  the  first  Monday  of  March,  and  the  annual 
report  to  the  State  Highway  Commissioner  was  required  to  be  made  on 
or  before  March  15  (Sec.  10). 

The  next  Act,  13  May.  1909,  P.  L.  752,  did  not  change  the  time  of 
the  beginning  of  the  term  of  the  supervisors,  but  allowed  the  Board  unt'l 
the  first  day  of  April  to  make  its  annual  statement  to  the  State  Highway 
Commissioner,  instead  of  the  ISth  day  of  March,  as  provided  by  the  Act 
of  1905.  This  indicates  that  the  difficulty  of  having  a  Board  inducted  on 
the  first  Monday  of  March,  prepare  reports  for  the  preceding,  year,  by  the 
ISth  of  March  had  been  observed,  and  that  the  Legislature  by  extending 
the  time  to  the  first  day  of  April  intended  to  mitigate  the  difficulty.  Of 
course,  if  the  reports  had  been  intended  to  be  prepared  by  the  old  Board, 
there  would  not  have  been  this  difficulty,  because  it  could  have  begun  the 
preparation  of  the  reports  before  the   first  Monday  of  March. 

The  Act  of  14  June,  19!1.  P.  L.  9A2,  changed  the  beginning  of  the  term 
of  supervisors  to  the  first  Monday  of  December,  and  provided  that  the  annual 
report  to  the  State  Highway  Commissioner  should  be  made  on  or  before 
the  first  day  of  January,  exactly  as  is  prescribed  by  the  Act  of   1913, 

It  has  been  the  practice,  under  the  Act  of  1911,  for  the  Hoard  whose 
term  begins  in  December,  to  make  the  report  for  the  preceding  year,  and 
not  to  have  the  old  Board  whose  term  expired  in  December  make  the  report. 

The  Department,  therefore,  advises  you  that  the  report  for  the  year 
ending  January  1,  1914.  should  be  made  by  the  Board  which  took  charge 
of  affairs  on  the  first  Monday  of  December,  1913. 

Answering  your  second  question,  as  to  whether  all  the  members  of 
the  board  must  sign  the  report,  you  are  informed  that,  in  the  •>pinion  of 
the  department,  this  is  not  necessary.  The  Act  of  1913  provides  that  the 
supervisors  are  to  organize  as  a  Board  and  the  report  which  is  required  is 
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Conunoawcaltb  ex  reL  Wheeler  vs.  Francies. 

Criminal  law — -District  attorney's  bill Legality  of /uriidictton  of  the  court. 

Habeas  corpus  proceedings  cannot  be  institute^]  In  one  county  to  teat  the 
validity  of  the  proceedings  of  the  court  of  another  county  In  ItnprlHontne  a  person 
who  plead  guilty  to  what  Is  commonly  knovn  as  a  district  attorney's  bill.  To 
enter  upon  a  dlseusslon  of  the  validity  of  such  proceedings  would  be  an  attempt 
to  review  the  Judgment  of  the  court  of  co-ordinate  Jurisdiction. 

No,  2577  January  Term,  1914.    Docket  A.    C.  P.  Alleghetiy  County. 

A.  M.  Fuller,  for  relator. 

Rodgers  &  McCreery,  tor  respondent. 

Sbapeb,  J„  February  3,  1914. — ^A  writ  of  habeas  corpus  was  issued  at 
the  relation  of  Charles  Wheeler,  who  is  confined  in  the  Western  Peni- 
tentiary, to  the  Warden  of  the  penitentiary,  on  a  petition  which  alleges  a 
sentence  by  the  Court  of  Oyer  &  Terminer  of  Bedford  County,  that  he 
was  not  indicted  by  a  Grand  Jury,  but  was  proceeded  against  by  an  infornta- 
tion,  contrary  to  the  10th  section  of  Article  I  of  the  Constitution,  and  that 
the  sentence  is  illegal  and  void  as  being  in  contravention  of  the  9th  section 
of  the  same  article.  The  relator  has  made  part  of  his  petition  a  certified 
copy  of  the  proceedings  of  the  Court  of  Bedford  County,  from  which  it 
appears  that  a  bill  wa-s  drawn  by  the  District  Attorney  charging  the  de- 
fendant with  burglary,  and  that  he  pleaded  guilty  to.  the  same,  although 
the  same  does  not  appear  to  have  been  presented  to  the  Grand  Jury.  The 
return  shows  that  the  prisoner  is  confined  by  the  defendant  by  virtue  of  a 
commitinent  for  burglary,  setting  out  the  sentence  and  certified  by  the 
Clerk  of  the  Court  of  Oyer  &  Terminer  of  Bedford  County.  In  addition 
to  this  return,  the  District  Attorney  of  Bedford  County  has  made  an  answer, 
stating  the  facts  of  the  case,  to  which  he  annexes  a  copy  of  the  record  of 
the  Court 

The  contentioti  of  the  relator's  counsel  is  that  it  appbars  from  the' 
copies  of  the  record  thus  furnished  that  the  Court  of  Oyer  &  Terminer 
of  Bedford  County  had  no  jurisdiction  to  pronounce  any  sentence  in  this 
case,  for  the  reason  that  the  Act  of  Assembly  allowing  a  defendant  to  waive 
the  finding  of  a  bill  by  the  Grand  Jury  and  to  plead  to  a  bill  without  its 
being  so  presented  to  them,  is  unconstitutional.  To  enter  upon  any  dis- 
cussion of  the  question  thus  raised  would  plainly  be  to  review  the  judg- 
ment of  a  court  of  co-ordinate  jurisdiction.  The  Court  of  Bedford  County 
has  determined  that  it  did  have  jurisdiction  to  pronounce  the  sentence.  If 
its-  judgment  was  erroneous  the  error  most  be  corrected  as  provided  by 
law.  The  want  of  authority  in  any  court  to  interfere  with  the  judgments 
of  a  court  of  co-ordinate  jurisdiction  is  shown  in  the  case  of  Graham's  Peti- 
tion. 19  Phila,,  558,  in  an  opinion  by  Judge  Fell,  the  present  Chief  Justice. 
The  prisoner  must,  therefore,  be  remaoded. 
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Williams'  EiUte. 

Decedent's  estate Contract  vnth  decedent Claim  of  compensation  for  breach 

of SufAeiency  of  evidence. 

Claimant  aaed  on  a  written  contract  wtth  the  decedent,  which  was  to  continue 
for  a  period  at  three  years,  which  provided  that  the  claimant  should  exclusively 
■rll  in  a  certain  spectHed  territory  at  Hxed  commlaslons  for  each  sale,  a  certain 
patented  device  controlled  by  the  decedent.  One  condition  was  that  the  claimant 
sell  "not  leas  than  twenty  of  the  patented  devlcen  within  a  period  of  three  months 
from  the  date  of  the  contract:  not  Itsa  than  forty  within  six  months;  and  not  less 
than  one  hundred  twenty  within  twelve  months."     If  the  sale  fell  below  thle.  the 

The  contract  further  provided  for  the  payment  of  thi>  offlce  expenses  of  the 
claimant,  which  expenses  were  to  be  deducted  from  the  commlsslonH  to  be  paid 
t<>  claimant  from  the  patented  articles.  The  decedent  dismissed  the  claimant  on 
the  cTound  that  the  number  of  patented  devices  sold  by  him  were  not  the  number 
required  by  the  contract.  The  claimant  disputed  the  correctness  of  this  ground 
of  dlamlBsal.  In  the  adjudication  in  the  Orphans  Court  of  the  right  of  the 
claimant  to  recover  commissions  during  the  life  of  the  contract  on  the  ground 
that  there  was  no  Just  cause  for  his  discharge  It  was  Held: 

First.  That  from  the  evidence  It  appeared  that  It  was  a  fair  deduction  that 
the  claimant  had  not  sold  the  stipuiatert  number  of  devices  within  the  time  specl- 
iled  and  in  addition  to  thlB  reaxon  It  appeared  thnt, 

Second.  The  claimant  had  stood  back  without  any  demand  upon  the  decedent 
la  his  life  time  either  for  damages  or  for  compensation  under  the  commissions 
earned  at  the  close  of  the  term,  which  was  an  addlllonal  ground  for  discrediting 
his  evidence. 

Decedent's  Estate.     No,  223  September  Term,  1912.     O.  C.  Allegheny  Coanty. 


Miu-ER,  J.,  March  4,  1914.— The  question  is.  the  right  of  the  claimant  to 
nmissiong  under  a  contract  for  a  stipulated  time,  he  being  dis- 
missed before  the  expiration  of  the  full   term  of  the  contract? 

The  following  are  the  material  facts: 

(1)  The  claimant,  F.  E.  Gould,  entered  into  a  written  contract  with 
the  decedent  who  did  business  under  the  name  of  the  Williams  Gauge  Com- 
pany, dated  May  31,  190S,  and  to  continue  for  a  period  of  three  years;  the 
vhole  of  said  contract  is  a  part  of  this  finding  and  is  set  forth  as  Exhibit  1 
in  the  testimony.  The  material  parts  of  the  contract  set  forth  that  the 
Williams  Gauge  Company  owned  and  maiiufacliired  under  patents  certai.i 
appliances  under  the  name  of  feed  water  regulators,  traps  and  pump  gov- 
ernors, and  desired  to  further  the  sale  thereof  throuffh  the  claimant  in 
certain  territory,  granting  to  the  claimant  the  exclusive  sales  agency  in  said 
territory  at  commissions  fixed  for  each  sale;  providing  that  an  office  shall 
be  maintained  in  Chicago,  Illinois,  where  the  claimant  was  to  operate  at 
an  expense  therein  stipulated;  providing  further  it  shall  render  all  invoices, 
collect  all  monies,  remitting  to  the  claimant  commissions  due  him;  advancing 
to  him  monthly  $250.00,  the  same  to  be  deducted  from  commissions  which 
subsequently  accrued.  The  seventh  paragraph  of  the  contract  provided  for 
the  sale  of  "not  less  than  20  safety  feed  water  regulators  within  a  period 
of  three  months  from  date  of  this  contract;  not  less  than  40  within  six 
months,  and  not  less  than  120  within  twelve  months.  Should  the  number 
of  safety  feed  water  regulators  sold  fall  below  the  figures  mentioned  this 
contract  becomes  null  and  void,"  The  contract  further  provided  that  in 
consideration  of  the  exclusive  right  to  the  claimant  in  said  territory  he 
was  to  exercise  his  best  endeavors  to  further  the  exclusive  sales  of  the 
articles  therein  mentioned;  "under  no  circumstances  or  condition  shall  he 
handle,  sell  or  cause  to  be  sold  or  assume  the  sale  of  any  other  articles  of 
merchandise  until  the  termination  of  this  agreemnet."    The  contract  further 


186  PITTSBURGH  LEGAL  JOURNAL 

Wllllama-   Estate. 

provides  that  it  shall  remain  in  full  force  for  the  period  stipulated,  with 
the  saving  clause  that  if  the  claimant  should  through  disability  or  sickness 
or  other  cause  be  unable  to  pursue  the  sale  of  the  manufactured  goods 
that  then  the  agreement  on  sufficient  notice  to  either  party  should  remain 
in  abeyance  until  other  arrangements  can  be  made. 

(2)  In  pursuance  of  the  foregoing  agreement  the  claimant  opened  an 
office  in  the  City  of  Chicago  with  apparent  satisfaction  to  the  decedent 
until  on  the  22nd  of  October,  1906,  the  decedent  nt>tified  the  claimant,  in 
writing,  inter  alia,  as  follows:  "We  hereby  notify  you  that  as  your  man- 
agement in  that  territory  having  been  a  continued  failure  financially,  we 
now  and  hereby  abrogate,  annul  and  void  the  contract  made  with  you 
hy  this  company.  This  is  in  confirmation  of  the  verbal  notice  given  you  by 
the  writer  when  in  Chicago  Saturday  morning,  October  20." 

(3)  The  claimant  refused  to  accept  this  notice  of  dismissal  and  de- 
clined to  surrender  the  office  and  the  books  and  papers  in  his  possession. 
Some  few  contracts  that  had  been  made  by  him  at  or  about  the  lime  of 
the  dismissal  and  possibly  for  a  week  or  ten  days  afterwards,  seem  to  have 
been  accepted  by  the  decedent,  after  which  time  no  further  business  was 
done  by  the  claimant  for  or  on  behalf  of  the  decedent  or  his  company. 

(4)  Following  certain  correspondence  that  seems  to  have  taken  place 
between  the  parties  after  the  date  of  dismissal,  and  in  view  of  the  unsettled 
condition  of  the  Chicago  office,  the  decedent  in  April.  190?,  sent  a  repre- 
sentative to  Chicago  for  the  purpose  of  settling  up  the  affairs,  particularly 
the  office  arrangements  which  had  been  entered  into  by  the  claimant,  .^s 
a  result  of  this  settlement  the  decedent  paid  a  stenographer's  bill,  office  rent, 
and  other  liabilities  for  which  the  claimant  was  held  liable  and  obtained 
receipts  therefor,  at  the  conclusion  of  which  the  claimant  expressed  himself 
as  being  "glad  the  thing  was  over  with."  The  total  amount  paid  by  the 
decedent's  representative  in  settlement  does  not  show  any  adjustment  of 
commissions,  nor  does  it  indicate  that  the  claimant  waived  further  demand 
under  the  contract. 

(5)  Prior  to  the  letter  of  dismissal  the  decedent  with  the  approval  of 
the  claimant  sent  another  representative  to  co-operate  with  and  work  under 
the  claimant  in  Chicago;  this  assistant  reported  the  condition  of  affairs  to 
the  decedent,  and  among  other  things,  informed  him  that  the  claimant  was 
not  diligently  at  work;  that  he  was  spending  some  time  in  work  at  a  new 
device  of  the  same  character  as  one  or  more  of  the  patented  articles  of 
the  decedent;  that  he  said  to  the  assistant  that  he  would  perfect  a  regulator 
that  would  beat  Williams',  and  that  he  had  employed  some  draughtsman  to 
prepare  a  sketch  of  his  own  apparatus. 

(6)  At  no  time  during  the  life  of  the  contract  did  the  claimant  sell  the 
number  of  teed  water  regulators  stipulated  for  in  the  contract.  On  the 
basis  of  sales  of  not  less  than  120  feed  regulators  during  each  year  the  num- 
ber sold  both  at  the  end  of  the  year  and  at  the  time  of  the  dismissal  on  the 
same  pro  rata  basis  was  considerably  less  than  the  number  stipulated  for. 

(7)  Up  to  the  time  of  the  dismissal  the  claimant  had  been  paid  on 
the  monthly  advance  of  not  less  than  $250.00  a  month,  including  $400.00 
paid  to  the  assistant  while  in  the  office  of  the  claimant,  $4,550;  in  addition 
thereto  $130.(M  as  advances  for  stenographic  services.  Up  to  that  time  he 
had  earned  commissions  as  appears  from  the  books  of  the  decedent  and 
by  subsequent  agreements  as  shown  in  the  trial  of  $4,068.31.  This  includes 
items  not  admitted  by  the  decedent,  but  which  from  the  testimony  would 
fairly  be  earned  by  the  claimant;  these  amounts  not  conceded  but  which 
are  included  are  five,  to  wit:  $52.6S  for  sales  shown  by  supplemental  state- 
ment; $58.25  for  sales  in  the  territory  by  others  than  the  claimant;  $25.50 
for   sales  to  the  Atlas   Engine   Company  at   Dekalb,    Indiana;  $408.00  for 
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s  of  sixteen  regulators  to  the  Rust  Boiler  Company,  and  $432.00 
for  lixteen  regulators  sold  to  the  Sterling  Boiler  Company  at  Barberton. 
Ohio.  The  accountants  do  not  concede  the  right  of  the  claimant  to  com' 
missions  on  these  five  items  and  as  a  result  they  show  that  the  claimant 
had  overdrawn  his  account  or  had  been  paid  some  $1,700.00  in  excess  of 
what  he  was  entitled  to.  The  calculation  submitted  by  the  claimant,  and 
which  is  accepted,  for  the  period  to  the  date  of  dismissal  and  for  some 
days  thereafter  shows  an  overpayment  to  the  claimant  of  some  $800.00. 

(8)  The  claimant  made  no  demand  upon  the  decedent  for  settlement 
or  for  damages  after  the  April  settlement  in  1907,  down  to  the  time  of 
Williams'  death  in  1910;  the  first  demand  seems  to  have  been  a  cautionary 
suit  brought  against  the  decedent's  estate  at  No.  454  May  Term.  1911,  in 
the  Court  of  Common  Pleas  of  this  County. 

(9)  After  the  claimant  was  superseded,  the  person  who  was  formerly 
associated  with  him,  Wngley,  temporarily  conducted  the  business  of  the 
decedent's  firm  in  this  territory;  subsequently,  in  February,  1907.  the  regular 
successor  to  the  claimant  was  Mr.  Dillenbeck  who  found  several  installa- 
tions of  the  claimant's  proposed  machines  in  certain  business  or  manufac- 
turing concerns  within  the  territory  covered  by  the  contract. 

(10)  It  is  admitted  that  if  the  decedent's  company  had  no  authority 
to  discharge  the  claimant  and  that  if  he  continued  to  hold  himself  out  as 
the  representative  of  the  decedent's  company  and  tendered  his  services  in. 
that  capacity  that  a  measure  of  his  claim  can  be  and  has  been  reached  by 
the  records  showing  what  sales  were  subsequently  made  in  this  territory 
and  the  amount  of  the  commissions  the  claimant  would  have  been  entitled 
thereto  under  his  contract;  it  seems  to  be  further  clear  that  if  the  claimant 
has  any  claim  tor  such  commissions  after  his  discharge  covering  the  unex- 
pired period  of  the  contract  that  there  would  be  a  balance  due  him  on  the 
basis  of  commissions  earned  after  deducting  from  said  balance  the  amount 
of  his  overdraft  at  the  time  of  dismissal. 

THE  LAW. 

Under  the  facts  it  seems  clear  that  claimant's  dismissal  was  warranted; 
he  bound  himself  to  sell  a  stipulated  number  of  the  appliances  mentioned 
in  the  contract  within  stipulated  periods  and  agreed  that  failure  on  his  part 
so  to  do  should  terminate  the  conttact;  at  no  time  did  he  approach  the 
number  he  agreed  should  be  sold  to  hold  the  contract  in  force. 

It  was  not  necessary  that  the  decedent's  company  should  specify  the 
reason  for  the  termination  of  the  contract  as  based  upon  the  violation  of 
the  written  terms  thereof;  the  fact  that  the  sales  were  less  than  the  stipu- 
lated amount  were  abundant  reasons  to  state  that  the  claimant's  manage- 
ment of  the  territory  was  a  continued  financial  failure.  A  comparison  of 
the  increasing  overdrafts  as  compared  with  the  actual  sales  warrants  the 
statement  that  the  claimant's  management  was  not  a  success  financially. 

Under  the  contract  decedent's  company  was  entitled  to  the  absolute 
and  undivided  attention  and  labor  of  the  claimant  in  fostering  the  sale  of 
the  articles  stipulated  for  in  the  contract:  it  sufficiently  appears  that  he 
did  not  do  this.  It  is  immaterial  that  he  may  not  have  perfected  his  own 
appliance  and  put  it  on  the  market  before  the  time  of  his  dismissal;  but 
admittedly  he  Was  engaged  in  the  project;  it  took  his  time  and  attention^ 
whether  during  business  hours  or  not  is  immaterial;  it  was  an  attempt  to 
serve  two  masters  with  respect  to  the  same  subject-matter;  it  is  a  clearly 
established  fact  from  the  weight  of  the  evidence  that  while  still  in  the 
employ  and  apparently   in    the   confidence  of  the   decedent's  company,   he 
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showed  his  own  intended  design  to  Wriglcy  coupled  with  a  statement  that 
it  would  beat  the  Williams  feed  regulator. 

This  information  it  was  Wrigley's  duty  to  communicate  to  his  principals 
and  of  itself  was  sufficient  to  warrant  dismissal;  it  required  no  express 
language  in  the  contract  to  justify  the  severance  of  relations  under  all  the 
circumstances  disclosed.  Not  only  does  it  seem  clear  that  the  contract 
was  abrogated  for  causes  covered  by  the  terms  thereof;  in  addition  there 
were  reasonable  causes  for  discharge;  these  arise  by  impHcation;  necessarily 
the  claimant's  outside  interest  had  a  tendency  to  injure  his  employer's 
business  and  when  this  became  known,  coupled  with  the  increasing  differ- 
ences between  advances  paid  him  and  commissions  earned,  it  cannot  be  said 
that  the  abrogation  of  the  contract  was  not  fully  justified;  it  is  immaterial 
that  within  a  short  period  of  the  time  of  the  abrogation  the  decedent's  com- 
pany expressed  itself  as  being  pleased  with  the  progress  he  seemed  to  be 
making;  later  disclosures  caused  a  change  in  the  relationship.  In  addition 
to  the  reasons  which  are  outlined  for  concluding  that  the  contract  was  not 
without  sufficient  causes  declared  forfeited,  Pittsburgh  Gauge  Co.  vs.  Ashlon 
Valve  Co.,  184  Pa.,  36,  the  fact  that  this  claimant  stood  baclt  without  any 
demand  upon  Williams  in  his  lifetime  either  for  damages,  as  was  his  right, 
or  for  compensation  under  commissions  earned  at  the  close  of  the  term, 
which  was  also  his  right,  until  long  after  his  employer's  lips  were  sealed 
is  an  element  that  does  not  strengthen  his  claim. 


Duster  vs.  Philadelphia  Life  Insurance  Company. 

Life  insurance Premium Suit  lo  recover Ulegalily  of  eontracl Act  of 

May  3rd,  1909. 

A  person  claimed  to  recover  from  an  Incurance  company  a  flrst  premium  tor 
life  Insurance  paid  in  advance,  alleslng  that  the  Insurance  company  had  failed  lo 
ISBiie  the  policy  cf  Insurance  requested  In  (he  application,  which  was  sent  with 
the  prpmlum.  The  Insurance  company  alleBed  that  the  application  for  insurance 
waa  made  and  the  premium  paid  on  the  understand!  nR  that  a  mortgage  loan  was 
to  be  made  to  the  applicant,  and  if  not  made  the  premium  was  to  be  relumed  and 
as  such  a  iransaction  was  made  Uiegal  by  the  Act  of  May  3rd,  1909,  there  could  be 

Held  that  the  insured  did  not  seek  to  enfor 
bidden  by  the  Act  of  1909.  but  was  seeking  lo  w 
hence  could  recover,  as  he  did  not  depend  or 
hla  case. 

Suit  to  recover  premium.   No,  2778  .A.pri!  Term,  1913.    C.  P.  Allegheny  County. 
Mcl'icar.  Hadctt  &  Gardner,  for  plaintiff. 
F.  W.  Miller  and  Pier  Dannah,  for  defendant. 

MAcrARLANE,  J„  January  22,  1914, — Four  cases  were  tried  together  in 
which  the  plaintiffs  were  John  Duster  at  No.  2778,  Thomas  N.  Gummcrt 
at  No.  2779,  Edward  H.  Kennerdell  at  No.  2780,  and  Carson  N.  Reed  at 
No.  2781  April  Term,  1913.  The  facts  are  identical  except  in  one  particular 
in  Reed's  case.  Each  is  to  recover  a  premium  paid  in  advance  on  December 
6,  1909.  with  an  application  for  a  policy  of  life  insurance.  On  April  7. 
1910,  the  plaintiffs  withdrew  the  applications,  claiming  that  the  policies  had 
not  been  delivered. 

The  defense  showed, that  the  plaintiffs  were  joint  owners  of  a  piece 
of  real  estate  and  applied  to  Billmire,  an  agent  of  the  defendant,  for  a  loan 
of  K5,000  and  for  life  insurance  in  the  same  amount  and  paid  to  him  in 
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advance  $1,108.90,  the  amount  of  the  first  year's  premiums  thereon,  and 
he  gave  them  a  receipt  in  which  he  agreed  to  cancel  the  policies  and  to 
return  the  money  if  the  mortgage  loan  was  not  granted  within  thirty  d&ya. 
The  applications  were  received  by  the  company  and  the  policies  were  issued 
on  December  14th  and  16th.  Defendant's  testimony  was  that  they  were 
af  once  sent  to  Billmire.  On  December  22nd  Billmire  settled  with  the 
company  for  the  premiums.    The  loan  was  afterwards  refused. 

The  two  questions  submitted  to  the  jury  were  whether  the  policies 
had  been  delivered  to  the  plaintiffs  personally,  and  whether  they  were  sent 
to  Billmire,  the  court  holding  that  if  they  were  sent  to  him  it  was  for  de- 
livery to  the  applicants  and  delivery  to  him  was  delivery  to  the  plaintiffs. 

The  reasons  for  the  motion  for  judgment  non  obstante  are,  first,  that 
the  contract  was  illegal;  second,  that  the  burden  of  proof  was  on  the 
plaintiffs  to  show  non-delivery  of  the  policies  and  that  they  failed  to  do 
so,  and,  third,  that  the  evidence  of  delivery  to  Billmire  was  conclusive  and 
for  the  court. 

We  will  first  consider  the  third  reason.  The  actuary  of  the  company 
testified  that  the  policies  were  given  to  a  clerk  whose  name  he  did  not 
recollect  and  who  was  not  produced,  Billmire  was  not  a  witness.  Perry, 
who  had  been  a  clerk  for  Billmire,  testified  that  the  policies  had  heen  re- 
ceived in  his  office  and  that  he  himself  had  made  a  record  of  them  in  a 
book  kept  for  that  purpose  and  that  after  Billmire  had  absconded  he  found 
these  policies  with  others  and  returned  them  to  the  Philadelphia  office  and 
a  witness  testified  that  they  were  received.  There  was  no  record  in  the 
home  office  of  the  sending  of  the  policies.  Billmire's  record  was  not  pro- 
duced. Perry's  testimony  was  based  on  his  recollection.  He  could  Kot 
recall  definitely  what  other  policies  came  to  the  office  at  that  time  but 
remembered  two  in  January  out  of  five  or  six.  The  president  of  the 
company  in  answer  to  a  letter  from  Reed  stated  that  his  policy  had  not 
been  sent.  He  corrected  this  in  his  testimony  and  stated  that  he  was  mis- 
taken. Billmire  in  answer  to  the  inquiries  of  the  plaintiffs  made  at  various 
times  said  that  nothing  had  been  done.  The  plaintiffs  all  testified  that 
they  had  never  received  the  policies.  The  company  did  not  write  them 
notifying  them  of  the  issuing  the  policies. 

We  have  no  records  or  letters  and  no  documentary  evidence  except 
the  policies  themselves.  The  case  was  for  the  jury:  Second  National  Bank 
vs.  Hoffman.  229  Pa.,  429,  and  cases  therein  cited. 

The  next  proposition  is  that  the  contract  was  illegal  and  plaintiffs  could 
not  recover  on  a  part  of  it.  These  plaintiffs  first  brought  an  action  upon 
the  paper  signed  bv  Billmire  as  general  agent,  and  on  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  it  was  held  that  the  agree- 
ment violated  the  act  of  May  3,  1909.  P,  L.  40S,  prohibiting  an  insurance 
company  or  any  officer,  agent,  solicitor  or  representative  thereof,  or  any 
broker  to  give  any  inducement  and  prohibiting  any  person  from  receiving 
any  inducement  to  insurance.  Reed  vs.  Phila.  Co.,  50  Supr.  Ct„  384.  That 
action  was  discontinued  and  these  suits  brought.  Mechling  vs.  Phila.  Co.. 
53  Supr.  Ct.,  526.  was  an  action  to  recover  the  premiums  on  a  promise  of 
Billmire  to  refund  it  in  case  a  loan  was  not  accepted  by  the  company  and 
the  contract  was  held  illegal.  In  Burns  and  Reilly  Real  Est.  Co,  vs.  Phila. 
Co.,  239  Pa..  22,  the  policies  were  taken  on  the  lives  of  individuals  and  the 
premiums  were  advanced  by  the  plaintiff  company  which  sued  to  recover 
upon  an  agreement  with  Billmire  that  the  money  advanced  for  premiums 
should  be  refunded  if  loans  were  not  granted.  It  was  held  that  no  right 
of  action  vested  in  the  plaintiff  as  against  the  defendant  company,  as  the 
contract  of  insurance  was  with  the  applicant,  and  that  this  rendered  it  nn- 
necessary  to  consider  whether  the  act  of  1909  had  any  application. 
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In  the  Burns  ease  it  was  said:  "Such  an  inquiry"  fwhether  ihe  act 
would  apply  to  an  action  on  the  application  itself)  "might  be  material  in  an 
action  by  an  applicant  for  insurance  to  recover  the  amount  paid  as  pre- 
miums on  the  ground  that  the  company  had  failed  to  furnish  the  insurance 
for  which  payment  was  made.  Whether  or  not  it  did  so  would  be  a  ques- 
tion of  fact.  If,  as  herein  held,  the  negotiations  for  loans  insofar  as  con- 
ducted with  Mr.  Billmire  were  with  him  as  an  individual,  and  not  as  a  rep- 
resentative of  the  insurance  company,  it  is  difficult  to  sec  how  the  policy 
contracts  could  be  in  any  way  affected  thereby  •  *  •.  However,  that 
question  is  not  now  before  us,"  In  the  Mechling  case  it  was  said  that  so 
far  as  the  matter  of  life  insurance  was  concerned  the  application  showed 
only  that  the  transaction  was  the  usual  one  contemplating  the  payment 
of  the  premium  and  the  Immediate  issue  of  the  policy  and  it  was  held,  fol- 
lowing the  Burns  case,  that  Billmire  was  without  authority  to  represent 
the  company  in  any  matter  relniine  to  ibc  raakinK  of  loans  and  had  no 
authority  to  make  any  representation  with  respect  to  them,  and,  quoting 
Burns  case:  "It  must  be  assumed  that  in  dealing  with  Mr.  Billmire  con- 
cerning the  real  estate  loans  the  Burns  and  Reilly  Real  Estate  Company 
dealt  with  him  as  an  individual  and  not  as  the  general  agent  of  the  insur- 
ance company  for  he  had  no  authority  to  make  any  representations  of 
the  defendant  company  with  respect  to  such  loans."  The  court  proceeds 
that  if  the  plaintiff  oaid  the  monev  ps  a  premium  of  insurance  he  received 
what  he  bargained  tor.  If  he  paid  it  to  secure  a  loan  without  disclosing 
that  to  the  company  he  dealt  with  Billmire  as  an  individual  and  to  him 
he  must  look  for  reimbursement. 

In  the  Mechling  case  the  court  said:  "If  the  covenant  made  by  Bill- 
mire, upon  which  the  plaintiff  relics,  may  be  considered  as  a  part  of  the 
contract  of  insurance,  then  not  being  specified  in  either  the  application  or 
the  policy  it  t^onstituted  an  inducement  to  the  insurance  within  the  mean- 
ing of  the  act  of  May  3,  1909,  *  •  *  This  contract  is  of  the  very  char- 
acter which  it  was  the  purpose  of  the  act  of  1909  to  prevent  and  punish 
and  the  plaintifl  thus  basing  his  claim  upon  an  unlawful  contract  is  not 
entitled  to  recover." 

In  these  cases  the  actions  were  based  on  the  promise  of  Billmire  and 
the  remarks  of  the  court  as  to  illegality  must  be  considered  in  view  of  that 
fact.  It  was  not  held  that  the  defense  of  illegality  would  avail  in  suits 
based,  as  the  cases  at  bar  are,  on  the  failure  of  the  company  to  accept  the 
offer  in  the  applications  and  thus  complete  the  contract  of  insurance.  Under 
the  finding  of  the  jury  this  is  the  situation  here:  plaintiffs  made  their  prop- 
ositions and  paid  the  premiums,  the  contract  of  insurance  was  not  com- 
pleted, as  the  policies  were  not  delivered.  Can  the  defendant  now  retain 
the  money  advanced  because  of  the  contract  with  Billmire?  Under  facts 
identical  with  those  before  us  the  courts  held  that  the  contracts  with  Bill- 
mire were  with  him  as  an  individual,  that  the  company  had  no  part  in  the 
illegal  transaction  and  the  insurance  was  a  separate  matter.  The  plaintiffs 
do  not  require  the  aid  of  the  illegal  transaction  to  make  out  their  cases. 
They  do  not  seek  to  enforce  the  contract  of  insurance,  but  to  withdraw 
from  their  offer.  An  illegal  contract  collateral  to  the  one  sought  to  be 
enforced  does  not  necessarily  vitiate  the  latter,  O'Hare  vs.  Bank,  77  Pa., 
96;  Irvin  vs.  Irvin,  169  Pa.,  129.  But  this  action  does  not  affirm  the  con- 
tract, whether  it  be  illegal  or  not.  It  arrests  it.  It  is  founded  on  a  dis- 
affirmance. Spring  Co.  vs.  Knowlton,  103  U.  S.,  49;  Peters  vs.  Grim,  149 
Pa.,  163;  Dowler  vs.  Hartley,  178  Pa.,  23. 

The  plaintiffs  also  contend  that  there  was  no  contract  because  the  policies 
do  not  conform  to  the  applications.  It  is  true  that  the  policies  contain 
many  things  not  specified  in  the  applications  but  the  plaintiffs  must  have 
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known  that  iosurance  companies  have  forma  for  their  policies  and  they 
could  have  famih'arized  themselves  with  the  kinds  in  use  and  the  fact  that 
they  applied  for  and  agreed  to  accept  "insurance  on  the  20-payment  life 
plan"  shows  that  they  did  know.  "Ordinarily  it  is  not  expected  that  an 
application  will  contain  all  of  the  terms  and  conditions  which  are  includecl 
in  the  policy  when  it  is  issued.  Certain  particulars  are  named;  others  are 
not.  The  application  is  for  such  insurance  on  such  terms  and  conditions 
as,  in  view  of  the  particulars  submitted,  the  company  sells,"  Insurance  Co. 
vs.  Knabe.  171  Mass.,  265.  They  saw  the  policies  before  this  suit  was 
brought  and  yet  do  not  set  up  any  discrepancy  in  their  statements  of  claim. 
The  point  is  an  after-thought.  The  criticism  that  the  policies  called  for 
the  payment  of  premiums  in  advance  while  the  application  is  for  premiums 
payable  annually  is  without  merit.  The  plaintiffs  paid  the  first  premium 
in  advance  and  agreed  that  the  payments  on  the  policies  should  be  annual, 
which  would  of  course  make  the  renewal  premiums  in  advance. 

We  cannot  afcree  with  the  plaintiffs'  position  that  delivery  to  Billmire 
would  not  be  delivery  to  them.  They  introduced  in  evidence  from  the 
affidavits  of  defense  the  admission  that  Billmire  had  authority  to  canvass 
for  applications  and  collect  the  premiums.  The  premiums  were  paid  to 
him  in  advance,  the  applications  were  forwarded  and  if  the  policies  had 
been  delivered  to  him  there  was  nothing  more  to  be  done  but  to  deliver 
them  and  the  situation  was  the  same  as  in  the  Mechling  case  where  it  was 
held  that  the  company  became  bound  even  if  the  physical  possession  of 
the  policy  was  not  by  Billmire  delivered  to  the  plaintiff. 

On  a  former  trial  of  these  cases  verdict  was  for  the  plaintiffs  for  less 
than  the  full  claim  and  a  new  trial  was  granted  on  that  account.  This  verdict 
might  indicate  a  compromise.  Nevertheless,  it  is  a  finding  by  a  jury  that 
the  policies  were  not  delivered  to  Billmire,  We  are  not  convinced  that 
these  verdicts  are  against  the  weight  of  the  evidence.  It  is  not  sufficient 
ground  to  grant  a  new  trial  that  the  trial  judge  might  have  found  the  fact 
differently.  The  plaintiffs  showed  that  they  did  not  receive  the  policies 
and  this  undoubtedly  shifted  the  burden  to  the  defendant  and  it  failed  to 
satisfy  the  jury  that  it  had  sent  the  policies. 

January  22.  1914,  new  trial  is  refused  and  motion  for  judgment  non 
obstante  is  overruled  and  judgment  may  be  entered  upon  the  verdict  upon 
payment  of  the  verdict  fee. 
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Testatrlit  devised  absolutely  her  Iiomesleaa  properly  and  household  effects  to 
her  Bon,  T.  The  residue  she  mado  the  corpus  of  a.  trust  fund  for  ten  yeara,  KlvInK 
the  trustees  the  right  to  tnakw  advancements  to  her  children  who  were  the  ceatula 
que  truBt,  of  so  "much  money  as  they  may  deem  wise  and  froper,  keeping  In  view 
an  equal  distribution  of  my  property  at  the  end  of  the  trust  period"  and  providing 
that  such  advancement  shall  not  bear  Interest.  At  the  end  of  the  trust  period  the 
rftildue  was  to  be  converted  Into  money  and  a  complete  distribution  made  among 
the  cestula  que  trust,  of  which  T.  was  one.  "share  and  share  alike  after  treating 
the  advancement.  If  any  shall  he  made  by  my  trustees,  as  part  of  the  distributed 
shares  of  the  children  receiving  the  same,  and  also  considering  the  above  device 
and  bequest  lo  my  son  T.,  as  an  advancement  of  tfiO.OOO  on  his  distributive  share 
•a  though  the  property  devised  or  bequeathed  to  him  was  pan  of  the  trust  estate." 

Held  that  the  devise  of  the  homestead  property  and  the  household  effects  to 
T.  could  not  be  Interpreted  lo  mean  that  It  should  be  blended  with  the  residuary 
estate  so  as  to  make  It  chargeable  with  a  portion  of  the  distributive  share  of  the 
other  legaleee  and  thus  make  all  the  children  equal  In  the  distribution  of  the  whole 
estate,  but  rather  that  the  lands  so  apeclflcally  devised  to  T.  are  In  addition  to  his 
proportionate  share  with  the  other  children. 

Decedent's  Estate.     No.  247  June  Term,  1913,     O.  C.  Allegheny  County. 

fVishart  &  Dickie,  for  petitioners. 
Leilch  &  Adelman,  for  exceptants, 

Trimble,  J.,  January  12,  1914.— By  the  first  paragraph  of  Margaret 
C.  Loughrey's  will  there  is  an  absolute  devise  of  her  homestead  property, 
and  by  the  second  paragraph  a  bequest  of  her  household  effects,  to  her 
son  Thomas  R.  Loughrey.  In  the  third  paragraph,  all  of  the  rest  and  residue 
of  her  estate  is  made  the  corpus  of  a  trust  fund,  with  active  duties  im- 
posed on  the  trustees,  to  continue  for  ten  years.  The  trustees  are  invested 
with  the  right  to  make  advancements  to  the  children  of  the  testatrix,  and 
the  following  language  is  used: 

"My  trustees  shall  have  the  power  to  advance  at  any  time  during  the 
continuance  of  the  trust  to  any  of  my  children  hereinafter  named,  as  much 
money  as  they  deem  wise  and  proper,  keeping  in  view  an  equal  distribu- 
tion of  my  property  at  the  end  of  said  period;  but  my  trustees  shall  have 
full  discretion  as  to  the  making  of  such  advances,  and  any  advance  made 
to  my  children  or  any  of  them  shall  not  bear  interest." 

After  this  comes  the  division  of  the  corpus  at  the  expiration  of  the 
trust  in  this  language; 

"And  In  further  trust  that  on  the  expiration  of  said  period  of  ten 
years  and  the  conversion  of  all  the  trust  estate  into  money  or  securities 
(or  at  an  earlier  period  as  hereinafter  set  forth),  there  shall  be  a  complete 
distribution  of  said  estate,  including  the  accumulation  thereof,  to  and 
among  my  children,  v\z:  Melinda  Jane  Roberta.  Emma  Irvine  Rose,  Annie 
Logan  Moore,  Thomas  R.  Loughrey.  Joseph  C.  Loughrey  and  James  D. 
Loughrey,  share  and  share  alike  after  treating  the  advance,  if  any  shall 
be  made  by  my  trustees,  as  part  of  the  distributive  shares  of  the  children 
receiving  the  same,  and  also  considering  the  above  devise  and  bequest  to 
my  son  Thomas  R.  Loughrey,  as  an  advance  of  sixty  thousand  ($60,0001 
dollars  on  his  distributive  share,  as  though  the  property  devised  and  be- 
queathed to  him  were  a  part  of  the  trust  estate." 

Bearing  in  mind  that  the  devise  and  bequest  in  the  first  and  secon<f 
paragraphs  were  absolute,  and  that  the  trust  estate  was  created  out  of  the 
residue,  it  is  quite  sure  that  the  testatrix  intended  that  Thomas  should  get 
nothing  out  of  the  trust  estate,  that  is.  out  of  the  residue,  until  each  of 
her  other  children  had  received  $60,000,  because  she  had  cautioned  the 
executors   when   making  advances   from   the   residue   to  keep  in  mind   an 
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rqual  distribution  at  the  termination  of  the  trost;  that  advances  were  to 
be  treated  as  part  of  the  distributive  shares  of  the  children  receiving  the 
same,  and  the  devise  and  bequest  of  the  homestead  and  household  effects 
to  Thomas  are  to  be  considered  as  an  advance  of  160,000  on  hia  distributive 
share  "as  though  the  property  devised  and  bequeathed  to  him  were  a  part 
of  the  trust  estate."  We  cannot  ignore  the  testatrix's  direction  that  the 
devise  and  bequest  was  to  be  considered  as  an  "advance"  of  $60,000  on  the 
son's  distributive  share.  If  she  intended  this  to  be  a  charge  on  the  land 
devised  to  her  son  her  language  must  be  perverted  to  find  her  intention — 
"advance"  must  be  synonoraous  with  "charge  on  the  land." 

She  treated  the  devise  and  bequest  as  an  advancement,  and  they  were 
considered  by  her  as  a  gift  of  them  would  have  been  if  perfected  in  her 
lifetime.  At  law  an  advancement  without  interest  must  be  subtracted  from 
a  distributive  share.  She  knew  this  and  directed  it  to  be  done,  not  only 
with  the  distributive  share  of  Thomas,  but  with  all  of  her  children. 

Again,  if  it  were  not  for  the  last  words  of  the  clause  there  would  be 
no  doubt  in  the  mind  of  any  person  about  the  meaning  of  the  will.  In 
all  its  preceding  terms  the  will  is  precisely  written  in  apt  words  and  terms, 
an3  the  interpretation  thereof  would  not  be  doubtful.  The  absolute  devise 
and  bequest  would  stand  free  from  any  charge  or  contingent  liability  to 
pay  any  distributive  share  due  to  others.  Counsel  for  the  petitioners  in- 
terprets the  quoted  disjunctive  clause  to  mean  that  the  devise  to  Thomas 
has  been  blended  with  the  residuary  estate,  and  that  it  therefore  becomes 
chargeable  with,  or  contingently  liable  for,  a  portion  of  the  distributive 
shares  of  the  other  legatees,  so  as  to  make  all  of  the  children  equal  in  the 
distribution  of  the  whole  estate.  What  is  the  meaning  of  the  clause  "as 
though  the  orooerty  devised  and  bequeathed  to  him  were  a  part  of  the 
trust  estate?"  If  it  is  to  be  determined  by  the  ordinary  rules  of  construc- 
tion, then  the  meaning  of  the  word  "though"  is  had  by  substituting  the 
word  "if."  No  matter  which  word  is  used,  "though"  or  "if,"  in  order  to 
(jet  the  sense  of  the  clause  it  is  necessary  to  supply  the  ellipsis,  and  when 
this  is  done  it  reads  as  follows:  "As  (it  would  be)  if  the  property  devised 
and  bequeathed  to  him  were  a  part  of  the  trust  estate."  thus  showing  that 
the  testatrix  necessarily  implied  that  it  was  not  a  part  of  the  trust  estate. 

Next,  we  find  nothing  in  the  will  which  shows  that  the  testatrix  in- 
tended there  should  be  an  equal  distribution  of  all  the  property  which 
she  owned  at  the  time  of  her  death.  Nothing  is  said  about  equality  until 
after  the  absolute  devise  and  bequest  is  made  to  her  son,  and  we  first  find 
it  in  the  third  paragraph  of  the  trust  clause  where  it  relates  wholly  to  the 
distribution  of  the  residue.  The  insertion  of  the  clause  with  reference  to 
the  $60,000  charged  against  the  distributive  share  of  Thomas  before  he 
could  have  any  distribution  from  the  residue,  does  not  mean  that  the 
testatrix  intended  that  there  should  be  an  equality  of  distribution  of  all 
of  her  property,  for  the  land  devised  and  the  household  effects  bequeathed 
to  him,  may  or  may  not  have  been  worth  $60,000;  they  may  have  been 
worth  very  much  less;  we  cannot  go  outside  of  the  will  for  evidence  of 
this.  Suppose  they  were  worth  nothing,  Thomas  could  not  be  heard  to 
say  anything  about  its  value,  but  would  be  bound  by  the  terms  of  the  will 
and  the  arbitrary  valuation  fixed  on  it,  and  before  he  could  receive  any 
part  of  the  residuary  estate,  each  of  the  others  must  have  received  the  sum 
of  $60,000.  We  cannot  inject  our  desire  for  equality,  and  say  that  the 
testatrix  intended  that  there  should  be  an  equal  distribution  of  all  of  her 
property  among  all  of  her  children.  The  idea  of  equality  cannot  be  read 
into  the  will;  it  must  appear  in  language  as  plain  as  words  can  make  it, 
because  in  a  vast  number  of  cases  the  making  of  a  will  is  of  itself  sug- 
gestive of  inequality;  the  purpose  of  its  making  is  to  prevent  statutory  dis- 
tribution. 
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The  result  of  the  foregoing  interpretation  is  that  there  was  no  blend- 
ing of  the  devise  in  the  first  paragraph  and  the  bequest  in  the  second  para- 
graph with  the  reaiduary  estate,  and  that  brings  this  case  within  the  prin- 
ciple laid  down  in  Okeson's  Appeal.  59  Pa..  199.  There,  there  was  a  devise 
and  bequest  o(  personal  property  to  a  son,  the  bequest  of  $300.00  and  other 
personal  property  to  a  daughter,  followed  by  the  expression  "to  make  her 
equal  to  what  I  gave  the  rest."    The  Supreme  Court.  Mr.  Justice  Sharswood 

"Here  there  is  a  legacy  of  money  to  one,  followed  by  a  devise  of  a 
tract  of  land  to  another.  There  is  no  connection  between  the  two — no 
reason  for  surmising  that  the  one  should  receive  the  entirety  devised  or 
bequeathed  more  than  the  other.  The  design  expressed  to  make  Margaret 
by  the  legacy  equal  to  what  he  had  given  the  rest  is  not  indicative  of  any 
intention  that  in  case  of  a  deficiency  of  assets  she  should  be  paid  in  full 
out  of  the  devise  to  Samuel.  Had  the  gift  to  Samuel  been  a  legacy  of 
money,  it  would  have  abated  pro  rata.  That  would  have  been  according 
to  the  expressed  intention  that  all  should  be  equal.  But  that  is  something 
very  different  from  making  the  legacy  a  charge  on  the  land  or  the  devisee 
personally  liable  in  respect  of  the  land,  and  thus  securing  it  a  preference  in 
full.  It  will  be  sufficient  to  refer  to  Montgomery  vs.  McElroy,  3  W.  &.  S., 
370;  Wright's  Appeal,  2  Jones,  256;  Broekhart  vs.  Small.  7  W.  &  S..  229." 

If,  however,  the  S60.000  was  charged  by  the  will  in  the  devise  to 
Thomas,  the  land  was  released  and  discharged  from  the  charge  by  an 
agreement  dated  April  24th,  1906,  between  the  petitioners  and  others,  in- 
cluding Thomas  R.  Loughrey,  the  devisee  above  mentioned,  wherein  the 
liability  became  personal  to  the  extent  provided  in  the  agreement.  In  the 
first  and  second  preambles  of  this  agreement  it  is  recited  that  certain  matters 
connected  with  the  estate  have  been  in  dispute,  and  that  an  nmicabte  ad- 
justment of  all  matters  in  dispute  have  been  agreed  upon:  then  follows  the 
covenants  of  the  various  parties  of  which  the  fourth  is  as  follows: 

"That  the  within  settlement  shall  be  in  full  satisfaction  and  liquidation 
of  al!  claims  of  whatsoever  nature,  which  any  of  the  above  (larties  have 
or  things  he  or  she  has  against  the  said  Thomas  R.  Loughrey  and  James 
D.  Loughrey,  executors  of  the  estate  of  Joseph  Loughrey,  deceased,  or 
either  of  them,  for  any  matter  or  thing  connected  with  the  administration 
or  otherwise  of  said  estate,  or  of  the  estate  of  Margaret  C,  Loughrey,  de- 
ceased, or  against  the  said  Thomas  R,  Loughrey  or  James  D,  Lougbrey, 
in  their  individual  capacity.  It  being  expressly  understood  and  agreed  that 
the  settlement  recited  herein  shall  he  in  full  acquittance  and  satisfaction 
from  each  party  to  the  other  of  all  claims  of  whatever  nature,  either  in 
their  individual  capacity  or  in  connection  with  either  of  said  estates,  except 
as  to  the  matters  herein  stated,  and  to  be  performed  by  the  respective 
parties  named." 

-And  sub-division  "A"  of  paragraph  seventh: 

"To  secure  the  release  of  the  lien  of  the  above  described  morteajre  of 
Margaret  C,  Loughrey  et  al.  to  the  Safe  Deposit  &  Trust  Company  from 
alt  property  described  in  said  mortgage,  of  which  the  said  Margaret  C. 
Loughrey  died  seized,  and  to  which  under  her  will,  her  heirs  are  entitled 
fnot  including  property  devised  in  said  will  to  Thomas  R.  Loughreyl,  and 
further  to  indemnify  and  save  harmless  the  said  heirs  from  any  and  all 
claims  that  may  arise  against  them  by  reason  of  the  execution  of  said 
mortgage  and  the  bond  accompanying  the  same." 

And  sub-division  "F,"  wherein  Thomas  R.  I.nughrey  covenants  that  he 
will  pay  to  the  petitioners  interest  at  a  certain  rate  on  the  sum  of  $12,000. 
recited  to  be  due  to  each  of  them  upon  the  settlement  of  the  estate  of 
Margaret  C,   Loughrey,  before  Thomas   R.  Loughrey  shall  be  entitled   to 
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participate  tn  the  distribution  of  said  estate,  as  directed  under  the  will  of 
the  said  Margaret  C.  Loughrey.  The  principal  sum  is  inferenttally  to  be 
paid  by  the  estate  of  Margaret  C.  Lotighrey,  and  when  paid,  the  interest 
which  Thomas  assumed  is  to  stop;  and  finally  in  the  ninth  paragraph 
Thomas  R.  LouRhrey  and  his  brother,  executors  of  Joseph  Loughrey  and 
Margaret  C.  Loughrey  are  not  required  "to  file  any  further  or  otheif 
accounts  with  the  Clerk  of  the  Orphans'  Court,  but  that  all  accounts  for 
administration  of  said  estate,  shall  be  deemed  to  be,  and  are  hereby  settled, 
under  the  intent  of  the  within  agreement." 

It  is  a  family  settlement,  favored  by  the  Courts,  and  the  petitioners 
have  said  "that  the  settlement  recited  herein  shall  be  in  full  acquittance 
and  satisfaction  from  each  party  to  the  other  of  all  claims  of  whatever 
nature,  either  in  their  individual  capacity  or  in  connection  with  either  of 
said  estates,  except  as  to  the  matters  herein  stated,  and  to  be  performed  by 
the  respective  parties  named." 

The  petitioners  agreed  that  Thomas  shall  not  be  required  to  obtain 
the  release  of  the  respondent's  mortgage  from  the  land  devised  to  him  by 
his  mother,  and  then  absolves  the  executors,  Thomas  being  one,  from  any 
further  accountinfi:  in  the  Orphans'  Court. 

As  the  pleadings  stand  in  this  case  it  is  admitted  that  there  was  a 
second  agreement  among  the  parties,  dated  September  2nd.  1909,  Tn  this, 
Thomas  R.  Loughrey  agrees  to  accept  certain  real  estate  of  which  Mar- 
garet C.  Loughrev  died  seized,  and  which  was  not  devised  by  her  witt, 
and  further  provided: 

"that  nothing  herein  contained  or  stipulated  shall  in  any  manner  alter  or 
chanoe  the  obligation  or  said  Thomas  R.  Loughrey  to  pay  to  each  of  the 
olh^r  heirs  the  sum  of  $12,000  as  charged  upon  real  estate  devised  to  him 
in  the  last  will  and  testament  of  Margaret  C.  Loughrey,  deceased,  and  as 
said  Thomas  R.  Loughrey  agreed  to  pay  the  same  and  the  interest  thereon 
in  a  certain  agreement  made  and  entered  into  by  and  between  the  afore- 
said heirs  of  Margaret  C.  Loughrey.  deceased,  on  the  24th  day  of  April, 
1906.  said  Thomas  R,  Loughrey,  however,  hereby  agreeing  for  himself,  his 
heirs,  executors  and  administrators,  to  pay  to  each  of  said  heirs  the  said 
Slim  of  $12,000  within  three  years  from  the  date  hereof,  with  the  privilege 
to  the  said  Thomas  R.  Loughrey,  to  pay  the  same,  or  any  portion  thereof, 
with  interest  at  any  time  within  the  three  years  aforesaid," 

We  have  held  that  the  land  devised  to  Thomas  is  not  chargeable  with, 
or  liable  for.  any  distributive  share  due  to  the  others,  and  it  ;s  sufficient 
to  say  that  if  these  sums  are  not  charged  by  the  will  on  the  land  devised, 
the  parties  to  these  contracts  cannot  thereby  make  it  a  testamentary  charge. 
The  two  contracts  must  he  construed  tocether;  they  are  inter  vivos,  and 
if  any  rights  exist  they  must  be  enforced  in  the  Common  Pleas, 

The  petition  is  therefore  dismissed. 
.  Over,  P.  J.,  concurs. 

DfSSENTING  OPINION. 

Milled,  J. — It  appears  from  the  pleadings  that  the  personal  property 
of  the  decedent  has  been  distributed;  that  the  parties  have  divided  all  the 
residue  of  the  real  estate  among  themselves  and  that  this  charge  or  advance- 
ment has  not  been  paid  or  adjusted;  it  also  appears  that  a  proceeding  in 
equity  practically  embodying  the  same  facts  and  making  the  same  prayers 
as  set  forth  in  these  proceedings  was  instituted  in  the  Common  Pleas  Court 
and  that  the  same  has  been  discontinued;  very  extensive  averments,  both 
in  the  petition  and  answer,  especially  certain  agreements  therein  appear- 
ing, are  not  here  considered,  because  the  sole  question,  to  wit:  the  charge 
upon  the  real  estate,  must  be  determined  from  the  foregoing  facts  and  the 
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will  itself.  If  the  various  agreements  in  whole  or  in  part  are  relied  on  to 
make  this  advancement  a  charge  upon  the  real  estate  this  Court  has  no 
jurisdiction  since  the  agreements  are  inter  vivos. 

Testatrix'  intention  to  impose  the  burden  of  a  charge  upon  this  land 
must  be  expressed  or  by  implication  it  must  fully  appear.  In  directing 
that  against  Thomas'  distributive  share  in  the  residuary  estate  there  should 
be  charged  an  advance  of  t60.000.00  upon  the  reat  estate  specially  devised 
to  him  as  though  that  real  estate  was  a  part  of  the  trust  estate,  it  is  clear 
that  she  intended  equality  of  distribution  to  be  obtained  in  a  division  of 
the  residuary  estate  by  adding  to  that  residue  $60,000.00  to  be  paid  by 
or  charged  against  Thomas'  specific  devise,  and  that  this  should  be  attained 
by  charging  against  the  estate  specifically  devised  this  amount. 

It  cannot  be  conceived  that  she  intended,  that  if  this  deduction  was 
not  made  in  the  division  of  her  residuary  estate  nor  paid  by  Thomas  individu- 
ally, that  the  special  devise  to  him  should  be  free  therefrom.  She  intended 
that  this  devise  should  be  for  his  benefit  to  the  full  value  thereof  as  it 
existed  at  the  time  it  vested  in  him,  less  a  charge  of  $60,000.00  to  be  made 
part  of  the  residuary  estate,  paid  fay  htm  for  the  purpose  of  equalization 
in  the  residuary  estate;  she  intended,  not  to  make  the  residuary  bequest 
absorb  all  the  estate  not  devised,  but  to  add  to  the  residuary  estate  the 
$60,000.00  treated  by  her  as  an  advancement  to  him;  the  devise  to  him  of 
the  homestead  is  absolute  and  specific,  subject,  however,  to  the  deduction 
therefrom  of  $60,000.00  as  a  part  of  the   general  residuary  estate. 

If  the  purpose  was  only  to  make  the  residuary  estate  responsible  for 
the  residuary  bequest,  then  why  direct  that  the  estate  devised  to  Thomas 
should  be  lessened  to  the  extent  of  $60,000.00  and  the  same  to  be  added 
to  and  made  part  of  the  residuum?  To  eliminate  this  charRe  against  the 
land  is  to  ignore  her  direction,  for  it  would  give  Thomas  the  homestead 
tree,  whereas  she  says  he  shall  take  it  diminished  by  that  amount. 

It  is  urged  that  there  is  no  distinct  creation  of  a  legacy  of  $60,000.00 
either  before,  or  after,  the  residuary  clause,  and  that  there  is  no  direction 
to  pay  the  same  to  any  one,  and  that  there  is  no  indication  upon  which 
estate  the  charge  is  to  be  made;  the  answer  to  this  is,  that  the  legacy  is 
created  in  the  residuary  estate;  the  payment  thereof  is  to  be  made  to  all 
the  residuary  heirs.  Thomas  is  not  to  share  in  this  residuum  until  after 
$60,000.00  has  been  charged  against  him,  and  the  security  for  this  charge 
is  the  land  specifically  devised  to  him,  which  land  to  that  extent  is  made 
part  of  the  residuary  estate.  Whether  Thomas  is  to  share  in  the  legacy 
of  $60,000.00  or  not  is  immaterial;  it  was  to  be  paid  by  him  out  of  the 
estate  devised  to  him,  he  taking  the  homestead  subject  to  the  payment. 
The  gift  of  the  residue  arising  from  the  blending  of  the  real  and  personal 
estate  creates  a  charge,  even  though  it  is  in  the  general  devise;  Tower's 
Appropriation,  9  W.  &  S.,  103;  Snyder's  Estate,  U  Pa.  (Sup.  Ct),  509. 

Here,  as  in  Riley's  Estate,  34  Pa.,  291,  the  distinction  between  that 
class  of  cases  where  a  devise  is  charged  by  the  will  with  legacies,  and 
that  where  the  land  is  resorted  to  as  a  means  of  paying  the  legacies  not 
reached  by  the  personal  estate  must  be  kept  in  mind.  For,  as  therein  said. 
"Land  may  be  contingently  liable  for  the  latter  purpose  though  the  testator 
had  no  thought  of  such  an  event;  for  the  former  purpose  his  will  must 
show  that  he  intended  it.  In  otie'  case  it  is  a  question  of  charge  in  the 
strict  sense  of  the  term;  in  the  other  it  is  a  question  of  contribution  among 
legatees  and  devisees;  and  when  devisees  take  land  by  will  they  hold  it 
subject  to  this  contingency,  as  though  subject  to  debts."  And  further,  as 
expressed  in  Markley's  Estate,  148  Pa..  538,  the  homestead,  although  spe- 
cifically devised  to  Thomas  is  a  part  of  the  residuary  estate  to  the  extent 
of  $60,000.00,  "under  and  upon  the  same  trusts  therein  declared  as  to  the 
residuary  estate." 
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It  may  be  conceded  that  the  Iftnguage  of  this  will  and  the  circumstances 
shown  by  the  pleadings  do  not  find  an  e^cact  parallel  in  the  cases  referred 
to  by  either  side,  bnt  it  seems  clear  that  to  carry  ont  the  intention  of  the 
testatrix  the  construction  of  this  will  under  the  well  defined  principles  herein 
set  forth  necessitates  resort  to  the  land  for  the  payment  of  the  legacy; 
otherwise,  the  direction  is  wholly  ineffectual. 


Waldscbmldt  vs.  Borough  of  Glenfield. 

Emiyienl  domain Real  estate Unlawful  condemnation Damage  to  prop- 
erly owner Measure  of  damages. 

Where  a  corporation  takes  real  estate  by  ttie  unlawful  exM'Clae  of  the  right 
of  eminent  domain,  hut  does  so  without  malice  anrl  In  irnorance  of  We  beln^ 
B  trespasoer.  In  an  action  to  determine  the  damage  to  the  property  taken  the 
corporation  has  the  right  to  have  conaldered  the  Improvement  to  the  land  result- 
ing from  the  taklnc. 

Motion  for  judgment  n.  o.  v.  and  for  a  new  trial.  No.  603  November  Term, 
1908.    C.  P.  Allegheny  County. 

Charles  A.  Waldschmidt  and  Hugh  S.  Craig,  for  plaintiff. 
Ferd  M.  Phillips  and  F.  W.  Miller,  for  defendant 

Reid,  J..  February  21.  1914. — In  thi^;  case  there  was  a  verdict  for 
plaintiff  for  $1,200  for  the  damages  accruing  by  reason  of  the  wrongful 
appropriation  of  a  strip  of  plaintiff's  land,  thereby  injury  it  and  rendering 
it  less  valuable. 

Defendant  moved  for  judgment  n.  o.  v„  and  for  a  new  trial. 

We  shall  not  discuss  the  motion  for  judgment  non  obstante  veredicto, 
since  we  are  convinced  that  an  error  made  by  the  Court  upon  the  trial 
necessitates  the  granting  of  the  new  trial  asked  for,  the  result  of  which  will 
be  that  the  whole  matter  will  come  up  again  de  novo, 

A  careful  examination  of  the  authorities  upon  the  subject  of  the  measure 
of  damages  applicable  in  this  case  has  convinced  ns  of  our  error.  This 
error  consisted  in  limiting  the  rule  that  the  measure  of  damages  was  the 
difference  in  market  value  before  and  after  the  alleged  unlawful  appropria- 
tion, to  the  consideration  of  market  value  after  the  appropriation — without 
reference  to  the  improvement,  if  any,  made  by  the  opening  of  a  street  33 
feet  in  width  in  front  of  plaintiff's  property.  Our  view,  expressed  at  the 
trial,  was  that  a  trespasser  (as  the  jury  found  the  defendant  to  be  in  this 
case),  could  not  set  off,  as  against  the  damages  caused  by  it,  the  enhanced 
value  resulting  from  the  improvements  flowing  from  the  tortious  act. 

However  logical  such  a  position  may  seem  at  first  glance  to  be,  it  is 
not  the  law  of  this  case. 

We  have  endeavored  to  bring  to  bear  upon  the  question  the  law  laid 
down  in  Western  Pa.  Railway  Co.  vs.  Allegheny,  92  Pa.,  100,  and  similar 
cases,  which  forbids  a  municipality  from  enforcing  the  collection  of  liens 
tor  improvements  made  without  authority;  but  they  do  not  aid  the  plaintiff. 
Neither  does  Brink  vs.  Borough  of  Dunmore,  174  Pa.,  395,  which  rules  that 
the  defendant  doing  the  work  of  public  improvement  by  appropriating  the 
plaintifTs  property  in  an  irregular  manner  is  a  trespasser,  and  liable  in  an 
action  of  trespass. 

Tlie  case  of  Becker  vs.  Street  Railway,  25  Supr.  Court,  367,  which 
snggests  the  distinction  which  the  Court  had  in  mind  in  the  case  at  bar, 
that  a  trespasser  cannot  claim  to  have  the  damages   determined  as  in  a 
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case  of  condemnation,  was  based  upon  a  wilful  and  wanton  defiance  of 
plaintiff's  notice  not  to  proceed. 

In  the  case  at  bar,  there  was  no  evidence  of  wilfulness  or  wanton  or 
malicious  injury.  On  the  contrary,  the  defendant  proceeded  under  a  claim 
of  right  and  yet  maintains  that,  in  appropriating  the  strip  in  question,  it 
was  authorized  in  so  doing  by  the  original  proceedings  to  open  the  town- 
ship road  under  the  View  of  1872. 

It  must  therefore  be  considered  for  the  discussion  of  the  present  qiies- 
tion,  not  as  a  malicious  trespasser,  but  as  one  acting  in  good  faith  under 
such  claim  of  right. 

In  such  case,  it  is  ruled  in  Becker  vs.  Street  Ry.  Co.,  30  Pa.,  S«,  that 
the  extent  of  the  damage  is  to  be  measured  by  the  resulting  depreciation 
in  the  value  of  the  property — in  other  words,  the  same  rule  as  is  applicable 
in  case  of  condemnation. 

This  is  the  same  case  as  that  in  2S  Sup.  Ct.,  367,  in  which  tlie  sugges- 
tion of  a  different  rule  was  made,  the  earlier  case  being  based  upon  a  plea 
in  abatement.  The  Court  below,  on  the  trial,  held  the  trespass  to  be  a 
permanent  one,  and  applied  the  rule  laid  down  in  Thompson  vs.  Traction 
Co.,  181  Pa.,  131.    This  ruling  was  affirmed  on  appeal. 

The  latter  is  the  leading  case  on  the  subject  and  has  been  followed 
and  approved  in  the  cases  cited  in  30  Sup.  Ct.  at  page  559. 

There  can  be  no  escape  from  the  meaning  of  the  language  of  the 
Supreme  Court  in  the  Thompson  case  (opinion  of  McCoIlum,  J.,  pages  137 
and  138): 

"The  mere  fact  that  defendant  was  not  invested  with  the  power  or  right 
of  eminent  domain  is  not  sufficient  warrant  for  condemning  them.  [Instruc- 
tion as  to  compensation.]  It  is  true  that  they  were  in  accord  with  the 
settled  rule  for  the  ascertainment  of  compensation  in  a  case  where  a  cor- 
poration invested  with  the  privilege  of  taking  private  property  ♦  •  •  has 
taken,  injured,  or  destroyed  the  property  of  another.  •  •  •  It  may  be 
applied  in  a  case  of  a  permanent  injury  to  real  estate  when  the  issue  is 
between  private  persons.  •  *  *  Its  liability  [the  Traction  Company's] 
is  the  same  as  if  it  had  obtained  their  consent  to  the  construction  of  the 
railway  on  giving  bonds  to  compensate  them  tor  such  injuries  to  the  prop- 
erty as  its  location  and  construction  might  inflict." 

In  the  Thompson  case  the  Traction  Company  was  a  trespasser.  The 
Trial  Judge  (Stowe),  whose  rulings  are  affirmed  by  the  .A.ppellate  Court, 
instructed  the  jury  that  they  should  consider,  in  determining  the  plaintifPs 
damages,  the  actual  benefits,  if  any,  to  the  plaintiff's  property  covered  by 
the  construction  of  the  railway,  explicitly  saying: 

"The  fact  that  they  have  a  better  road,  if  it  would  enhance  the  value 
of  this  property,  is  for  your  consideration;  and  also  every  other  matter  in- 
cident to  the  construction  of  this  road  as  now  constructed  as  compared 
with  what  was  the  condition  and  value  of  the  property  previous  to  its  being 
put  there."     fl8I  Pa.  at  p.  133.1 

McCollum,  J.,  refers  Cp-  137)  to  the  fact  that  defendant's  "evidence  was 
principally  directed  to  the  establishment  of  its  claim  that  the  matters  com- 
plained of  by  the  plaintiffs  were  a  benefit  to  and  improvement  of  their 
property." 

The  motion  for  judgment  n.  o.  v.  is  overruled  pro  forma,  no  considera- 
tion of  same  having  been  given  and  no  adjudication  of  the  merits  thereof 
being  here  intended. 

For  the  reason  stated,  a  new  trial  is  ffrtnted. 
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notice  to  property  mvner Right  'o 

A  was  part  owner  of  a  lot  In  a  boroush  abutting  on  a  street  which  was  Im- 
proved. In  proceedlnga  before  the  Board  of  Viewers  he  illd  not  receive  any  notice 
and  his  name  did  not  appear  In  the  proceedlngp  as  an  owner.  He  received  notice 
•it  the  proceedinim  after  the  report  of  the  viewers  wbh  confirmed  and  the  time  lor 
appeal  had  paaaed.  Weld  that  he  was  entitled  lo  have  the  matter  referred  to  the 
viewers  again  and  a  lien  entered  agalnat  his  property  stricken  olT.  but  the  pro- 
ceeding need  not  affect  the  report  of  the  viewers  as  to  other  propertleB. 

Sur  rule  to  open  confirmation  of  viewers'  report.  No.  1127  April  Term,  1913. 
C.  P.  Allegheny  County. 

David  L.  Starr,  for  the  borough. 

Shafeb.  J..  January  3,  1914.— From  the  petition  and  answer  and  the 
record  herein,  it  appears  that  S.  L-  Dilly,  the  petitioner,  was  a  co-tenant 
vith  S.  H.  McKee  of  certain  lots  in  the  Borough  of  Belleviie,  fronting  on  or 
adjoining  Maryland  Avenue;  that  (he  deed  to  the  two  owners  was  duly 
recorded;  that  the  Borough  of  Bellevue  improved  Maryland  Avenue,  and 
that  thereupon  viewers  were  appointed  to  ascertain  the  damages  and  benefits 
arising  from  the  improvement.  It  further  appears  that  throughout  the  pro- 
ceeding the  property  in  question  was  designated  as  that  of  S.  L.  and  S.  H. 
McKee,  the  name  of  Dilly  having  been  by  some  accident  dropped  out;  that 
although  Mr.  Dilly  was  living  in  the  Borough,  or  very  near  it,  and  was  a 
person  well  known  to  the  Borough  officers,  he  was  not  served  with  any 
notice  of  the  proceedings,  which  was,  of  course,  caused  by  the  fact  that  his 
name  was  dropped  out  of  the  list  of  owners  as  above  stated,  and  that  the 
property  was  posted  in  the  name  of  S.  L.  and  S.  H.  McKee;  and  the  matter 
was  so  proceeded  in  that  an  award  of  viewers  was  made  and  relurn  made 
to  the  Court,  and  the  time  had  elapsed  for  appealing  therefrom,  and  there- 
after the  petitioner  first  learned  of  the  proceedings;  and  thereupon  took  this 
rule  to  show  cause  why  the  confirmation,  so  far  as  his  land  was  concerned, 
should  not  be  re-opened  and  the  matter  referred  back  to  the  viewers,  and 
why  the  lien  filed  for  the  benefits  assessed  against  him  under  that  proceeding 
should  not  be  stricken  off. 

We  are  of  opinion  that  under  these  circumstances  Mr.  Dilly  cannot  be 
said  to  have  received  any  legal  notice  of  the  proceedings,  and  is  therefore 
entitled  to  be  heard.  It  is  not  necessary  to  disturb  in  any  way  the  report 
as  regards  any  other  property,  hut  the  rule  as  to  the  property  of  the  peti- 
tioner and  S.  H.  McKee,  described  in  the  petition,  should  be  made  absolute 
and  the  matter  of  the  damages  and  benefits  sustained  by  ;hem  be  referred 
back  to  the  same  hoard  of  viewers,  and  that  the  lien  filed  against  the  prop- 
erty founded  upon  the  proceedings  already  had  should  be  stricken  off.  The 
rule  is  therefore  made  absolute,  and  orders  to  be  drawn  as  above  indicated. 
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In  re  Health  of  Employee  Ubuik  Emery  Wheels  or  Belts. 

Factories Emtry  voheels Rtsulation  of  Act  of  July  2Ath,  1913. 

The  Act  ot  Julr  ilth,  1913,  protectlnc  tbe  bealth  of  employsa  bjr  redutrinE 
blowers  where  emery  wheels  or  emery  belts  are  used,  sppUes  to  &  fsctory  wbsr* 
such  wheels  or  belts  are  used  more  than  three  bours  continuously  and  men  are 
employed  there  In  snch  operations  even  tbouKb  the  same  men  mftjr  not  be  em- 
ployed for  three  hours  continuously  at  such  wheels  m-  belts. 

February  13,  1914. 
Hon.  John  Price  Jackson, 

Commissioner  of  Labor  and  Industry, 
Harrisburg. 
Sir: 

Sometime  ago  you  requested  an  opinion  of  this  Department  as  to  the 
construction  to  be  placed  upon  the  second  proviso  to  the  first  section  of 
the  act  approved  July  24,  1913  (P.  L.  970). 

This  act  provides  for  the  protection  of  the  health  and  lives  of  em- 
ployees by  requiring  the  use  of  blowers  or  similar  apparatus  in  factories 
where  emery  wheels  or  emery  belts  of  any  kind  are  used. 

The  second  proviso  of  the  first  section  is: 

"This  act  shall  not  apply  to  factories  • 
not  employed  continuously  at  such  wheels  c 
in  twenty-four  hours," 

As  I  understand,  the  precise  question  is:  Whether  this  language  re- 
lieves factories  or  workshops  which  do  not  employ  the  same  individual 
workmen  more  than  three  hours  continuously,  or  whether  all  factories  and 
workshops  which  operate  such  wheels  or  belts  more  than  three  hours  con- 
tinuously in  twenty-four  hours,  are  within  the  terms  of  the  act? 

If  the  act  were  intended  to  include  only  factories  and  workshops  at 
which  the  same  individual  worked  continuously  at  emery  wheels  or  emery 
belts,  it  would  have  been  easy  for  the  legislature  to  so  say.  The  language 
used  does  not  imply  that  the  same  individual  must  work  continuously  for 
three  hours.  The  language  is  that  the  act  shall  not  apply  to  factories  or 
workshops  "where  men  are  not  employed  continuously  for  more  than  three 
hours  in  twenty-four  hours." 

I  am  of  opinion  that,  if  a  factory  is  in  operation  and  the  men  are  em- 
ployed at  such  wheels  or  belts  more  than  three  hours  in  twenty-four  hours, 
even  though  no  one  of  them  may  be  continuously  employed,  without  ces- 
sation, for  three  hours,  such  factory  comes  within  the  provisions  of  the  act. 

That  is  to  say,  if  such  factory  operates  such  wheels  or  belts  more 
than  three  hours  continuously  and  men  are  employed  there  in  such  opera- 
tion, even  though  the  same  men  may  not  be  employed  for  three  hours 
continuously  at  such  wheels  or  belts,  such  factory  must  comply  with  the 
terms  of  the  act. 

Very  truly  yours, 

WM.  M.  HARGEST, 
Second  Deputy  Attorney  General. 
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Eapejr  vs.  Espcy. 

Divorce Matter Jury  Trial Public  Morals CoHtlituHoHalily  of  Act  of 

April  20.  191L 

A  rule  to  show  cauae  why  a  Jury  trial  ahould.  not  be  awarded  In  a  divorce 
case  will  be  dismieaed  it  the  court  la  of  opinion  that  In  view  of  tke  alleKallon 
charglnK  adultery  made  In  ths  libel  and  recrimination  and  condonation  In  th« 
answer  such  a  case  could  not  be  tried  In  open  court  before  a  iury  without  Injury 
to  public  morals.    The  Act  of  Assembly  of  April  20, 1911,  P.  U  Tl.  Is  constitutional. 

Rale  upon  libellant  to  show  cause  why  an  issue  should  not  be  framed  to 
have  the  case  tried  by  a  jury.  No.  192  February  Term.  1914.  C.  P.  Wash- 
ington County. 

Harry  W.  Cannon,  for  rule. 
Vernon  Hastard,  contra. 

IiwiH,  A.  L.,  J..  May  \,  1914. — In  the  answer  of  the  respondent,  Ethel  Grace 
Espey.  to  the  libel  in  divorce,  she  prayed  that  the  matter  at  issue  might 
be  inquired  of  by  the  county.  This  was  equivalent  to  a  demand  for  a  trial 
by  jury.  She  subsequently  presented  her  petition  under  the  Act  of  April 
20th.  1911.  P.  L.  71,  for  a  rule  upon  the  libellant  to  show  cause  why  an 
issue  should  not  be  framed  to  have  the  case  tried  by  a  jury,  and  to  that 
rule  an  answer  has  been  filed,  in  which  it  is  alleged  that  the  allegation  oi 
the  libellant  being  that  the  respondent  had  been  guilty  of  adultery  with  a 
number  of  men,  and  the  allegation  of  the  respondent  being  as  set  forth 
io  her  answer  that  the  libellant  had  been  guilty  o£  adultery  with  a  number 
of  women,  the  nature  of  the  case  was  such  that  ifcould  not  be  tried  before 
a  jury  without  injuring  public  morals. 

At  the  hearing  before  the  Court  the  principal  question  discussed  was 
the  constitntionality  of  the  Act  of  1911,  which  gives  to  the  Court  the  right 
to  refuse  a  jury  trial  in  any  case  when,  in  the  opinion  of  the  Court,  "a  trial 
by  jury  cannot  be  had  without  prejudice  to  public  morals."  If  the  respond- 
ent believed  the  Act  of  1911  to  be  unconstitutional  she  should. have  stood 
on  her  demand  for  a  jury  trial.  Having  presented  her  petition  under  the 
Act  of  1911  for  a  rule  upon  the  respondent  to  show  cause  why  a  jury  trial 
should  not  be  had,  it  might  be  questionable  whether  she  had  not  thereby 
waived  the  question  of  the  constitutionalty  of  that  Act.  But  we  are  not 
disposed  to  decide  the  case  on  any  technical  grounds. 

The  first  objection  made  to  the  Act  is  that  it  is  in  violation  of  Article 
7  of  the  Amendments  of  the  Constitution  of  the  United  States,  which  reads 
as  follows:  "In  suits  at  common  law  where  the  value  in  controversy  shall 
exceed  $20,  the  right  of  trial  by  jury  sh'all  be  preserved;  and  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  Court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law," 

Tt  will  be  sufficient  to  say  in  answer  to  this  objection  that  this  is  not  a 
Stlit  at  common  law  and  therefore  the  provision  of  that  article  of  the  Con- 
stitntion  of  the  United  States  has  no  application. 

It  is  further  contended  that  it  is  in  violation  of  Section  6.  Article  1 
of  the  Constitution  of  Pennsylvania,  which  reads  as  follows:  "Trial  by 
jury  shall  be  as  heretofore,  and  the  right  thereof  remain  inviolate."  This 
is  the  same  identical  language  as  was  used  in  the  Constitution  of  1790,  and 
in  each  subsequent  constitution  or  amendment  thereof.  It  has  been  held 
that  the  meaning  of  this  clause  is,  that  the  right  of  trial  by  jury  shall  be 
and  remain  as  it  was  at  common  law  at  the  time  of  the  formation  of  the 
constitution,  and  that  it  does  not  preclude  the  legislature  from  providing 
another   method  of  determining  matters  that  were  not  triable  by  a  jury. 
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according  to  the  course  of  common  law  at  the  time  of  the  formation  of 
the  Constitution. 

In  Van  Swartow  vs.  The  Commonwealth,  24  Pa.,  131,  it  was  contended 
that  the  Act  of  April  14,  1851,  prohibiting-  the  sale  of  spirituous,  vinous  or 
malt  liquors  on  the  Sabbath  day  in  Allegheny  County,  except  for  medicinal 
purposes,  under  a  penalty  of  $50,  and  authorizing  a  conviction  before  an 
alderman  or  justice  of  the  peace,  was  unconstitutional  by  reason  of  not 
providing  for  a  trial  by  jury.  In  passing  upon  that  question,  and  referring 
to  the  provision  of  the  Pennsylvania  constitution,  which  is  identical  with 
the  language  of  Section  6,  Article  1,  of  the  present  constitution,  Black,  C. 
J.,  said:  "But  the  trial  by  jury  is  as  it  was  at  the  formation  of  the  constitu- 
tion, and  the  right  as  it  then  existed,  does  remain  inviolate.  Every  class 
of  cases  triable  by  jury  in  1790  are  still  triable  in  no  other  way.  At  least 
this  statute  has  not  diminished  their  number.  There  is  nothing  to  forbid 
the  legislature  from  creating  a  new  offense  and  prescribing  what  mode  they 
please  of  ascertaining  the  guilt  of  those  who  are  charged  with  it-  Many 
tribunals,  unknown  to  the  framers  of  the  Constitution,  and  not  at  all  re- 
sembling a  jury,  have  been  erected  and  charged  with  the  determination  of 
grave  and  weighty  matters;  for  instance,  commissioners,  viewers  and  ap- 
praisers of  damages,  county  and  township  auditors,  and  those  officers  of 
the  state  government  whose  duty  it  is  to  settle  the  public  accounts.  All 
of  these  functionaries  have,  at  different  times  in  our  history,  been  em- 
powered to  decide  the  most  important  controversies  without  appeal.  In 
some  of  them  the  right  of  an  ultimate  trial  by  lury  has  been  given;  but 
this  was  not  done  because  the  laws  were  believed  to  be  unconstitutional 
without  it.  The  purpose  of  the  Constitution  undoubtedly  was  to  preserve 
the  jury  trial  wherever  the  common  law  gave  it,  and  in  all  other  cases  to 
let  the  legislature  and  people  do  as  their  wisdom  and  experience  might 
dictate.  Summary  convictions  were  well  known  before  the  formation  of 
the  Constitution,  and  they  are  not  expressly  or  impliedly  prohibited  by  the 
instrument,  except  in  so  far  as  they  are  not  to  be  substituted  for  a  jury, 
where  the  latter  mode  of  trial  had  been  previously  established." 

In  Byers  and  David  vs.  Commonwealth,  42  Pa.,  89,  the  question  was 
raised  as  to  the  constitutionality  of  the  Act  of  March  13,  1862,  authorizing 
the  arrest  of  professional  thieves,  burglars,  etc.,  in  the  City  of  Philadelphia, 
and  their  commitment  to  prison  by  the  payor  or  public  magistrate  of  the 
central  station,  without  a  trial  by  jury,  Mr.  Justice  Strong,  delivering  the 
opinion  of  the  Supreme  Court,  said:  "It  is  insisted  that  this  Act  is  repugnant 
to  that  clause  in  the  declaration  of  rights  in  the  constitution,  which  guar- 
antees 'that  trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  re- 
main inviolate.*  The  objection  is  ba.^ed  upon  a  misconception  of  what  that 
right  of  trial  by  jury  was  which  is  protected  by  the  constitution.  The 
founders  of  this  state  brought  with  them  to  their  new  abode  the  usages 
to  which  they  had  been  accustomed  in  the  land  from  which  they  emigrated. 
Among  them  was  trial  by  jury.  That  mode  of  trial  had  long  been  con- 
sidered the  right  of  every  Englishman,  and  it  had  come  to  be  regarded  as 
a  right  too  sacred  to  be  surrendered  or  taken  away.  F.ven  in  England  it 
was  fundamental  or  constitutional,  so  tar  as  any  right  can  be  where  there 
is  no  written  frame  of  government.  Its  extent  and  its  privileges,  how  and 
when  it  was  to  be  enjoyed,  were  perfectly  understood,  and  in  bringing  it 
with  them  the  founders  of  the  Commonwealth  doubtless  intended  to  bring 
it  as  they  had  enioycd  it.  None  of  the  frames  of  government  or  constitu- 
tions under  which  we  have  lived  have  contemplated  any  extension  of  the 
right  beyond  the  limits  within  which  it  had  been  enjoyed  previous  to  the 
settlement  of  the  state,  or  the  adoption  of  the  constitution.  No  intention 
to  enlarge  appears  in  the  laws  agreed  upon  in  England  in  1682.     Our  first 
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Constitution,  thai  of  1776,  declared  that  ■trials  by  jury  shall  be  is  hereto- 
fore.' The  Constitution  of  1790,  and  amended  one  of  1838,  adopted  sub- 
stantially the  same  provision.  Their  language  was,  'trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  remain  inviolate.'  All  looked  to  preser- 
vation, not  extension.  It  is  the  old  rigfht,  whatever  it  was,  the  one  pre- 
viously enjoyed,  that  must  remain  inviolable,  alike  in  its  mode  of  enjoy- 
ment and  in  its  extent." 

In  Rhines  vs.  Clark,  51  Pa.,  96,  where  the  ronstitutionality  of  the  Act 
of  March  27,  1852,  relating  to  the  mode  of  assessing  damages  for  failure 
to  erect  a  dam  in  the  Clarion  river  in  accordance  with  law,  was  under  con- 
sideration. Woodward,  C.  J.,  said:  "Doubtless  the  legislature  may  withhold 
trial  by  jury  from  new  offenses  created  by  statute,  and  unknown  to  the 
common  law,  as  in  the  instance  of  the  Sunday  law  (Van  Swarter's  case,  12 
Harris,  132),  and  of  numerous  enactments  in  the  nature  of  police  regula- 
tions for  preservation  of  the  public  peace.  So  may  trial  by  jury  be  with- 
held from  new  jurisdictions  created  by  statute  and  clothed  with  new  com- 
mon law  powers,  as  in  the  instance  of  the  Justices  Hundred  Dollar  Law, 
and  of  the  authorities  that  enforce  the  liability  of  counties  for  property 
destroyed  by  mobs;  5  Barr,  Z08;  and  also  from  proceedings,  which  though 
in  common  law  courts,  are  out  of  the  course  of  the  common  law,  as  in 
motiona  for  summary  relief  against  judgments;  Banning  vs.  Taylor,  12 
Harris,  289;  and  in  equity  suits;  Irwin  vs.  Irwin,  17  Leg.  Int.,  116.  The 
proceedings  in  our  Orphans'  Court  and  many  of  those  in  our  quarter  ses- 
sions are  examples  of  this  nature.  In  all  these  instances  it  is  no  invasion 
of  the  rights  of  the  citizen  to  withhold  trial  by  jury,  and  provide  some 
other  mode  for  trying  contested  facts,  because  'heretofore'  that  is,  at  the 
common  law  which  antedated  our  constitution,  trial  by  jury  did  not  exist 
in  such  cases." 

Without  extending  this  opinion  by  additional  quotations,  we  might  add, 
that  the  same  princiole  has  been  ruled  in  Wynkoff  vs.  Gooch,  89  Pa.,  4S0; 
School  District  vs.  Pittsburgh,  184  Pa.,  1S6:  Commonwealth  vs.  Andrew, 
24  Sopr.  Ct.,  S71;  and  Commonwealth  vs.  Andrews,  211   Pa.,   110. 

Divorce  cases  were  not  triable  by  a  jury,  according  to  the  course  of 
common  law  in  England,  nor  in  Pennsylvania  at  the  time  of  the  formation 
of  the  constitution  of  1776.  Without  reviewing  at  length  the  history  of 
the  divorce  laws  in  England,  it  is  sufficient  to  say  that  divorces  were  granted 
by  the  Ecclesiastical  Courts.  The  method  of  procedure  in  the  Ecclesiastical 
Courts  for  obtaining  a  divorce  is  set  forth  in  Vol.  2,  Broom  and  Hadley's 
Commentaries,  page  284,  as  follows:  "The  proceedings  in  an  Ecclesiastical 
Court  were  commenced  by  a  citation,  and  both  parties  being  before  the 
Court,  a  statement  of  the  petitioner's  case,  termed  an  Allegation,  was  pre- 
pared and  filed  in  the  cause.  This  allegation,  in  several  paragraphs  or 
articles  set  out  at  length  all  the  facts  upon  which  the  petitioner  relied  for 
his  decree,  and  which  he  was  in  a  position  to  support  by  the  testimony  of 
witnesses.  A  copy  of  this  allegation  was  delivered  to  the  respondent,  to- 
gether with  the  names  of  the  witnesses  to  be  produced,  and  a  note  of  the 
articles  on  which  each  was  to  be  examined.  A  day  was  then  fixed  for  the 
examination  of  the  witnesses  and  an  examiner  was  appointed  for  the  pur- 
pose. The  examiner,  who  was  for  this  purpose  an  officer  of  the  Court, 
having  made  himself  acquainted  with  the  circumstances  of  the  case  from 
the  perusal  of  the  facts  stated  in  the  allegation,  proceeded  to  examine  the 
witnesses  brought  before  him.  Such  examination  being  concluded  on  behalf 
of  the  petitioner,  and  the  deposition  of  each  witness  having  been  taken  in 
the  form  of  a  narrative,  the  examiner  proceeded  to  cross-examine  him  on 
behalf  of  the  respondent  upon  interrogatories  supplied  to  him  for  that 
purpose.    The  evidence  for  the  respondent  was  then  given  in  the  same  way. 
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in  a  responsive  allegation,  and  being  taken  down  by  the  examiner,  was 
■ealed  up  and  retained  by  him  until  an  order  (or  publication  was  made, 
when  the  Court  appointed  a  day  for  trial,  and  counsel  were  heard  ind  judg- 
ment was  given,  subject  to  an  ultimate  appeal  to  the  privy  council." 

This  remained  the  practice  in  England  up  until  the  passage  of  the 
Divorce  Act  of  1857. 

It  will  thus  be  seen  that  when  the  framers  of  our  Constitutions  of 
1776,  1790,  1838  and  1874,  provided  that  "trial  by  jury  shall  be  as  heretofore, 
and  the  right  thereof  remain  inviolate,"  it  was  not  intended  to  guarantee 
the  right  of  trial  by  jury  in  divorce  proceedings,  for  the  reason  that  divorre 
cases  at  the  time  our  state  was  formed  and  our  Constitution  established 
were  not  triable  before  a  jury  in  the  common  law  courts. 

We  therefore  hold  that  the  Act  of  April  20,  1911,  is  constitutional,  and 
it  therefore  follows  that  the  respondent  can  not  demand  a  trial  by  jury  as  a 
matter  of  right.  The  question  then  for  the  Court  to  determine  is,  whether 
or  not  the  case  is  of  such  a  character  that  it  can  be  tried  without  injuring 
public  morals.  The  allegation  of  the  libel  is  that  the  respondent  has  been 
guilty  of  adultery  with  a  number  of  people,  some  of  whom  are  named  in 
the  petition.  The  respondent,  in  her  answer  to  the  libel,  alleges  that  the 
Ubellant  has  been  guilty  of  adultery  with  a  number  of  women,  some  of  whom 
are  named  in  her  answer.  We  have  had  some  experience  with  divorce 
cases  of  this  kind,  and  we  are  of  the  opinion  that  in  view  of  the  allega- 
tions made  in  the  libel  and  in  the  answer,  this  is  such  a  case  as  could  not 
be  tried  in  open  court  before  a  jury  without  injury  to  public  morals. 

We  will  therefore  dismiss  the  rule  to  show  cause  why  a  jury  trial 
should  not  be  awarded,  and  if  counsel  for  tibcllant  and  respondent  will 
agree  upon  a  commissioner  or  examiner,  we  will  appoint  one  at  once  to 
the  end  that  the  case  may  be  proceeded  with  to  a  speedy  determination. 

And  now,  May  1st,  1914.  this  cause  came  on  to  he  heard  upon  the 
petition  of  the  respondent  for  a  rule  to  show  cause  why  a  jury  trial  should 
not  be  awarded,  and  after  doe  consideration  thereof,  the  Court  being  of 
the  opinion  that  it  would  be  injurious  to  public  morals  to  try  the  case  before 
a  jury,  the  rule  is  discharged,  and  it  is  further  ordered  and  decreed  that 
the  respondent,  Ethel  Grace  Espey.  pay  the  costs  of  the  rule. 
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Decedenfs  estate Mortgagc~~hiterest    Ihereon- Deitmnd   for  payment 

Voluntary  paymeiil^— Duress Right  to  recover. 

Where  demand   la  made  upon  the  owners  or  real  eBtato  for  the  payment  of 

I'loiieity  which,  under  the  clrcumslances,  thf  onners  could  nol  have  been  com- 
peKpit  to  pay  but  which  Ihey  do  iiny  volnntnrlly.  tt  is  a  voluntary  payment  and  can 
be  recovered  upon  the  allf galtiiii  thai  Ihe  morluani-"  thr.'dtc'iifd  f'-T-'-lOKiir-  i-i  caK« 
of  non-payment.  This  la  not  each  duress  as  will  Justify  the  Court  In  decreeing 
repayment. 

Dectdenfs  Esinte,     No.  163  January  Term,   1914.     O,   C.  .Allegheny  County. 

',  for  accountant. 

Tr'mblb.  J.,  March  9.  1914.  — The  Safe  Deposit  &  Trust  Company 
held  a  mortgage  of  $18,000  on  some  of  the  decedent's  land;  a  second  mort- 
gage of  $12,061.11  was  held  by  Louisa  C.  Holding  et  al.,  which  was  fore- 
closed by  the  mortgagees,  and  title  was  made  to  all  of  them  except  one. 
The  Safe  Deposit  &  Trust  Company,  executor  and  trustee,  collected  all 
rents  from  this  land,  but  did  not  pay  to  itself  as  mortgagee  the  sum  of 
$540.00  interest  on  its  mortgage,  which  had  accrued  during  the  period  which 
produced  about  11,200.00  in  rents. 

When  the  purchasers  at  the  foreclosure  proceedings  took  title,  demand 
was  made  on  them  by  the  Safe  Deposit  &  Trust  Company,  mortKaRee,  foT 
the  payment  of  the  accrued  interest,  which  they  paid,  and  claim  is  now 
made  to  recover  this  sum  by  those  who  paid  it 

It  was  a  debt  of  the  estate;  by  holding  the  land  the  creditors  gained, 
because  the  rentals  exceeded  the  interest,  and  no  claim  is  presented  on  the 
bond  accompanying  the  mortgage.  If  the  executor  and  trustee  could  pay 
this  interest,  the  claimants  having  paid  it,  may  recover  it  if  th<;  payment 
was  not  voluntary. 

When  counsel  representing  this  claim  stated  the  facts  rebting  to  It, 
he  said  "which  amount  (that  is  of  interest)  the  Sate  Deposit  &  Trust  Com- 
pany as  holder  of  the  mortgage  insists  upon  the  purchasers  of  the  real 
estate  paying,  threatening  foreclosure  proceedings  if  the  same  is  not  paid." 

The  only  testimony  is  by  Charles  Wright,  which  is  as  follows:  "Q.  Mr. 
Wright,  on  the  foreclosure  proceedings  of  this  mortfi-aRc  the  heirs  of  Mrs. 
Wright,  your  mother,  except  George,  bought  this  property?  A..  We  had 
to  protect  our  interest. 

In  Peebles  vs.  City  of  Pittsburgh,  101  Pa.,  304,  an  assessment  was  made 
tinder  an  unconstitutional  Act  of  Assembly,  and  paid  under  protest,  and  it 
was  held  that  there  could  be  no  recovery.  In  the  decision  in  that  case  the 
Court  refers  to  a  number  of  cases,  which  held  as  follows: 
"when  a  party  is  compelled  by  duress  of  his  person  or  goods  to  pay  money 
for  which  he  is  not  liable  it  is  not  voluntary  but  compulsory;  and  he  rtiay 
rescue  himself  from  such  duress  by  payment  of  the  money,  and  sfterwards 
on  proof  of  the  fact  recover  it  back" 
and 

"the  threat  of  a  distress  for  rent  is  not  such  duress  because  the  party  may 
replevy  the  goods  distrained" 
laA 

"The  threat  of  legal  process  is  not  such  duress,  for  the  party  may  plead 
and  make  proof,  and  show  that  he  is  not  liable." 
And  then  the  Court  says  on  page  309: 

"Where  there  is  compulsion  actual,  present,  protential  in  inducing  that  pay- 
ment by  force  of  process  available  for  the  instant  seizure  of  the  person  or 
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property,  and  the  demand  is  really  illegal,  then  the  party  by  giving  notice 
of  the  illegality  and  of  his  involnntary  payment  can  recover  back  the  money 
so  paid  in  an  action  brought  for  that  purpose.  Where  the  payment  is  vol- 
nnlarr,  u  in  this  case,  a  protest  with  notice  of  an  intent  to  reclaim  is  not 
suffi-cient  to  sustain  a  recovery." 

This  rule  was  followed  in  a  number  of  cases,  Gould  vs.  McFall.  118  Pa.,  455, 
holds  that  where  an  execution  is  had  and  levy  imdc.  which  j(  returned  showing 
sale  of  property,  and  which  would  not  have  passed  title,  the  payment  was  volun- 
tary. Delacuesta  vs.  Insurance  Company,  136  Pa.,  62,  the  Court  holds  that  when  a 
stockholder  protests  against  the  exaction  from  him  of  a  bonus  on  a  subscription  or 
a  new  issue  of  stock,  there  is  no  duress ;  and  in  Krumbhaar  vs.  Yewdall,  1S3  Pa., 
476,  where  a  city  had  a  lien  which  was  not  disclosed  by  searches,  and  not 
paid  and  the  Sheriff  paying  other  liens  subsequent  in  date  from  moneys 
realized  at  the  SherifPs  sale,  the  Court  held  that  the  Sheriff  could  not  re- 
cover because  it  was  a  voluntary  payment. 

The  decedent  died  June  7th,  1912,  and  the  claimants'  morti^ge  could 
have  been  foreclosed  after  thirty  days.  The  sale  of  the  premises  took  place 
in  January,  1913;  but  the  purchasers  did  not  pay  the  purchase  money  until 
June,  1913.  The  interest  on  the  first  mortgage  fell  due  November  30th, 
1912.  If  the  claimant  had.  been  diligent  in  the  pursuit  of  his  remedy  he 
could  have  had  possession  of  the  premises  in  October,  1912.  The  payment 
of  the  interest  saved  a  foreclosure  no  doubt;  but  this  enured  to  the  benefit 
of  the  mortgagees  who  paid  it,  and  who  were  by  reason  thereof  rot  obliged 
to  pay  the  first  mortgage  to  take  care  of  their  second  mortgajj-c.  There 
was  no  threat  to  take  away  something  which  belonged  to  the  second  mort- 
gagees. There  is  no  relief  for  the  claimants  arising  out  of  the  fact  that 
the  testator  directed  the  interest  and  taxes  to  be  paid.  There  was  about 
$34.00  of  personalty,  and  it  cannot  be  argued  in  such  a  case  that  the  trustee 
must  comply  with  the  directions  of  the  will.  Its  conclusion  to  disregard 
them  has  brought  more  for  the  creditors  than  would  have  been  realized 
had  the  directions  been  followed.  The  land  has  paid  its  first  mortgage,  and 
the  bond  is  not  offered  for  a  pro  rata  distribution.  The  payment  was  vol- 
untary, and  cannot  be  recovered  as  a  preferred  claim. 

Morris  vs.  Oakford.  9  Pa.,  498,  does  not  aid  the  claimants.  There  the 
mortgagor  paid  the  interest  to  prevent  foreclosure  against  his  gnintee,  who 
had  assumed  the  mortEajre  and  interest.  When  the  mortgagee's  assignee 
foreclosed,  it  was  held  that  the  interest  paid  by  the  mortgagee  for  his 
grantee  was  a  debt  which  was  not  extinguished,  an  advancem-^nt  without 
an  intent  to  discharge  the  debt  because  the  mortgagor  was  a  surety.  The 
subsequent  judgment  creditor  took  his  judgment  subiect  to  the  prior  mort- 
gage and  interest.  In  the  case  at  bar  the  foreclosure  is  on  the  second 
mortgage;  had  it  been  on  the  prior  mortgage  the  amount  thereof  with 
interest  and  costs  would  be  payable  out  of  the  proceeds  realized.  The 
claimants  here  were  in  no  sense  sureties  for  the  payment  of  the  first  mort- 
gage, and  cannot  invoke  the  principle  implied  in  advancements;  but  were 
mere  volunteers. 

The  parties  have  waived  objections  to  this  as  a  general  claim  against 
the  estate,  it  is  so  allowed,  because  it  was  a  debt  of  the  estate,  .ind  to  this 
extent  those  who  paid  it  will  be  subrogated.  The  taxes  which  were  paid 
at  the  sate  on  the  second  mortgage  cannot  be  recovered,  except  as  a  general 
claim,  and  this  only  because  the  parties  have  waived  objections  thereto,  and 
because  of  this  waiver  those  who  paid  the  taxes,  will  be  subrogated. 

IN  RK  CL.-MM  OF  EDWIN  "'.  WRIGHT  HT  AL. 
Louise  Wright  executed  her  mortgage  on  June  1st.  1899,  in  the  sum  of 
$12,061.11,  due  at  the  death  of  the  mortgagor.    The  bond  is  lost.    Its  essen- 
tial  elements  are  recited  in  the  mortgage.     The  contents  of  the  bond  are 
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set  out  with  snfficient  fnllness  to  supply  the  facts  of  the  lost  instrument. 
The  mortgagor  reaerved  the  right  to  pay  the  bond  in  accordance  with  its 
conditions,  and  thereupon  it  becomes  void  and  of  no  effect.  There  is  a 
presumption  arising  from  the  declarations  of  the  mortgagor  with  respect 
to  the  accompanying  bond  that  she  executed  and  delivered  her  ixmd  when 
she  gave  the  mortgage,  and  the  condition  thereof  being  set  forth  in  the 
mortg&ge,  will  be  entertained  as  sufficient  proof  of  its  contents. 

One  of  the  mortgagees  having  been  paid  his  share  of  the  mortgage  in 
the  lifetime  of  the  mortgagor,  the  claim  will  be  reduced  by  that  amount, 
and  distribution  made  to  the  other  mortgagors  on  the  fa^e  value  of  the 
bond,  less  a  sum  which  is  double  the  amount  paid  to  him  who  received  his 
Bhare. 


McCnuD  vs.  Lav*  et  aL 

Building  cimtract Bond  for  compUtion Suit  on  bond Doubtful 

Parol  tvidtne*  of  mtatiing. 

A  contntct«r  for  a  bulldinsr  gave  a  bond  with  Buretlea  to  tha  owner  condi- 
tioned "that  If  the  above  bounded  J.  1^  Iiove,  B.  J.  Saint  and  Qeorffe  ti.  Walter 
Luinlier  Compunr.  tbetr  heira,  axecatont,  admlnlatratora  or  any  of  them,  shall  aitd 
do  well  and  truly  pay,  or  cauae  to  be  paid,  unto  the  above  namod  Robert  Y.  Ifo- 
Crnni.  hla  executors,  adnilnlatrators  or  aaalgnB,  the  ]uflt  sum  of  ft, TOO  for  tho 
completion  of  the  bulldlns  as  per  plana  and  apeclOcatlons  and  artlclea  of  agree- 
ment of  Bobert  T.  UeCrum  without  fraud  or  further  delay,  than  thla  obligation 
to  be  void  and  of  no  effect;  otherwise  to  be  and  remain  in  full  force  and  vlrtna" 
The  oontract^r  completed  the  bulldins  and  was  paid  by  the  owner,  but  the  latter 
■nbaeouently  waa  obllred  to  par  a  eonaldBrable  eum  to  aub-contraetora  who  had 
not  been  paid  by  the  contractor.  In  H  milt  aEaltint  the  suretii-B  on  the  bond  for 
the  ezceaa  amount  of  the  contract  price  so  paid  by  the  owner,  tt  waa  held  that 
ac  the  oondltlon  of  the  bond  was  praottoally  meanlnffleM  It  was  proper  for  ths 
Court  to  take  the  oral  evidence  of  the  partlea  to  the  bond  and  contract  to  deter- 
mins  Its  real  meanlna:'.  and  the  Court  found  the  Intention  of  the  partlea  to  havs 
been  that  the  bond  contemplated  the  completion  of  the  bulldlnx  by  the  sureties. 
In  ease  of  the  failure  by  the  oontractor  bo  to  do  and  that  ancb  completion  must 
be  done  without  additional  coat  to  that  apeclfled  m  the  contract. 

Suit  on  contract  bond.     No.  578  October  Term,  1908.     C.  P.  Allegheny  County. 

/.  G.  Marks,  for  plaintiff. 

BlaMey  &  Calvert,  for  defendant 

Fkazbb,  p.  J,  February  14,  1914.— This  case  was  on  for  trial,  testimony 
was  taken  and  a  special  verdict  rendered  by  the  jury.  Subsequently  a  new 
trial  was  granted.  It  was  then  agreed  by  cotinsel  that  the  case  be  heard 
bj  the  Cotirt  withotit  a  jury,  under  the  Act  of  1874,  and  that  the  testimony 
taken  at  the  previous  trial  be  considered  as  though  taken  under  the  present 
agreement  to  proceed  without  a  jury.    The  facts  are  as  follows; 

First.  On  August  8,  1907,  the  defendant,  J.  L.  Love,  a  building  con- 
tractor, entered  into  a  contract  in  writinjr  to  construct  and  erect  a  dwelling 
house  in  the  Borough  of  Aspinwall  for  plaintiff,  for  the  sum  of  $8,707.00, 
which  sum  was  payable  at  different  periods  as  the  building  progressed. 

Second.  The  contract  required  the  building  to  be  erected  in  accord- 
ance with  plans  and  specifications  prepared  by  P.  C.  Sauer,  Architect,  and 
ioclnded  the  usual  stipulations  embraced  in  what  is  known  as  "the  uniform 
contract,"  adopted  by  the  American  Institute  of  Architects.  In  addition 
to  providing  the  manner  in  which  the  work  was  to  be  done,  the  times  at 
which  paymeiita  were  to  be  made  on  account,  a  clause   in  reference   to 
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retention  of  money  to  meet  liens,  etc.,  it  was  provided  that  "a  satisfactory 
bond  of  the  full  amount  of  the  contract  shall  be  furnished"  by  the  contractor. 

Third.  A  bond  dated  September  20,  1907,  signed  by  J.  L.  Love,  S.  J. 
Saint,  and  The  George  L.  Walter  Lumber  Company,  was  delivered  by  the 
contractor  to  plaintifl,  the  condition  of  which  is  as  follows:  "That  if  the 
above  bounden  J.  L-  Love,  S.  J.  Saint  and  George  L.  Walter  Lumber  Com- 
pany, their  heirs,  executors,  administrators,  or  any  of  them,  shall  and  do 
well  and  truly  pay  or  cause  to  be  paid  unto  the  above  named  Robert  Y. 
McCrum,  his  executors,  administrators  or  assigns,  the  just  and  full  sum 
of  $8,700.00  (Eighty-seven  Hundred  Dollars),  for  the  completion  of  a 
building  as  per  plans  and  specifications  and  articles  of  aR:reement  for  Robert 
Y.  McCrum  in  the  Borough  of  Aspinwall,  Pennsylvania,  without  fraud  or 
further  delay,  then  this  obligation  to  be  void  and  of  non-effect;  otherwise 
to  be  and  remain  in  full  force  and  virtue." 

Fourth.  On  January  1st,  1908,  the  building  referred  to  in  the  first 
Finding  of  Facts  was  plastered,  and  plaintiff  had  paid  the  contractor  $6,000.00 
in  accordance  with  the  terms  of  the  contract.  Subsequent  to  January  I, 
1908,  no  payments  were  made  by  plaintiff  to  the  contractor  direct,  but 
there  were  mutual  debits  and  credits,  as  to  which  there  is  no  dispute,  so 
that  upon  the  completion  of  the  building  there  remained  in  plaintifFs  hands 
the  sum  of  52,605.33  of  the  contract  price. 

Fifth.  The  building  was  completed  about  May  1,  1908,  all  work  and 
material  being  contracted  for  by  the  contractor  and  the  work  of  erection 
and  construction  done  and  performed  by  him,  with  the  exception  of  the 
removal  of  the  rubbish  and  the  grading  of  the  premises  about  the  building. 
The  specifications  required  the  contractor  to  remove  all  rubbish  and  grade 
the  premises.  Upon  the  contractor's  failure  to  do  this  work,  after  notice, 
it  was  done  by  plaintiff  under  the  direction  of  the  architect. 

Sixth.  On  Mav  S.  1908,  in  response  to  r-UintifPs  request  for  a  settle- 
ment, the  contractor  sent  plaintiff  the  following  letter,  viz; 

"AspinwaH,  May  5,  1908. 
R.  Y.  McCrum, 

Dear  Sir; — Enclosed  you  will  find  a  list  of  the  sub-contractors  on  your 
house,  and  the  amounts  still  due  them,  which  you  will  have  to  take  care 
of,  as  I  have  not  got  the  money.  I  missed  several  items  when  I  gave  you 
my  bid,  so  I  am  this  much  shy. 

Very  respectfully, 

J.  L.  LOVE." 

This  letter  was  the  first  knowledge  McCrum  had  of  Love's  inability  to 
fully  perform  his  contract.  The  amount  due  the  sub-contractors  named  in 
the  list  above  referred  to  aggregated  the  sum  of  $3,917.28. 

Seventh.  The  contractor  gave  his  sub -contractors  orders  on  plaintiff 
for  payment  of  the  amounts  due  them,  and  on  June  20,  1908,  plaintiff  paid 
on  these  orders  $2,593.05,  out  of  the  balance  of  the  contract  price  remain- 
ing in  his  hands. 

Eighth.  Previous  to  the  time  when  plaintiff  paid  out  the  sum  of  $2,593.05 
above  referred  to,  each  of  the  persons  paid  had  served  upon  plaintiff  a 
notice  of  intention  to  file  a  lien  against  the  premises  for  his  claim,  such 
notices  being  accompanied  by  sworn  statements  of  the  amounts  due.  These 
claims  were  investigated  by  the  architect  and  found  to  be  correct.  Each 
claimant  had  a  right  under  the  law  to  file  a  lien  for  the  amount  of  bit 
claim. 

Ninth.  After  Ti-ne  20,  1908.  three  of  Love's  snh-fontractors  who  had 
not  been  paid,  filed  Hens  against  plaintiff*!  premises  for  labor  and  materiala 
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furnished  to  the  contractor  and  used  in  the  erection  and  construction  of 
plaintifTs  building,  which  liens  plaintiff  was  compelled  to  pay,  and  did  pay 
prior  to  the  bringing  of  this  suit.  These  liens  and  costs  amount  to  $1,032^6, 
Plaintiff  also  paid  $18  to  have  the  rubbish  removed  and  the  premises  graded 
according  to  the  requirements  of  the  specifications.  After  the  payments 
made  by  plaintiff  to  sub -con  tractors  on  June  20.  1908,  there  remained  in 
plaintiff's  hands  $12.28  of  the  contract  price,  I'iaintlff  ha.-  pai  I  9.\  037.72 
over  and  above  the  contract  price  for  the  building,  as  a  result  of  the  failure 
of  the  contractor  to  comply  with  the  plans  and  specifications  of  the  con- 
tract of  August  8,  1907. 

Tenth.  S.  J.  Saint,  one  of  the  obligors  in  the  bond  sued  upon,  died 
shortly  before  this  case  was  called  for  trial,  and  thereupon  plaintiff  filed  a 
suggestion  of  his  death,  and  the  case  was  tried  against  the  surviving  de- 
fendants. 

CONCLUSIONS  OF  LAW. 

First.  The  sole  question  in  thi?;  case  is  the  liabilily  of  defendants  i:nder 
the  bond  of  September  20,  1907.  The  obligation  of  the  bond  as  drawn  is 
practically  meaningless.  Plaintiff's  contention  is  that  the  obligation  was 
given  to  not  only  insure  the  completion  of  the  building,  but  also  to  in- 
demnify him  against  loss  by  failure  of  the  contractor  to  carry  out  his  con- 
tract. Defendants'  contention  is  that  the  bond  was  given  merely  to  insure 
that  the  building  would  be  completed  and  that  no  financial  obligation  was 
to  be  incurred  by  the  sureties.  Under  the  contract  it  was  undoubtedly  the 
contractor's  duty  to  complete  the  building  in  accordance  with  the  plana  and 
specifications,  and  deliver  the  same  to  plaintiff  free  of  liability  to  Hens.  Are 
the  sureties  liable  under  their  bond  for  the  contractor's  failure?  The  in- 
tent of  the  nart'cs  is  ^o  martistically  expressed  that  we  must  resort  to  the 
oral  testimony  to  ascertain  just  what  the  contract  was.  This  we  think  we 
have  a  right  to  do;  Hubs  vs.  Morris,  63  Pa..  367;  George  vs.  Tate,  102  U. 
S.,  570.  "The  testimony  clearly  indicates  that  it  was  the  understanding  of 
the  plaintiff  and  the  contractor  that  the  latter  was  to  furnish  a  bond  to 
indemnify  plaintiff  against  claims  of  sub-contractors  and  material  men,  and 
that  plaintiff  would  be  satisfied  with  the  obligation  of  Ur.  Saint  and  the 
George  L.  Walter  Lumber  Company,  Mr.  Pilgrim,  the  Vice  President  of 
the  Walter  Lumber  Company,  testified  that  he  was  aware  of  the  contract 
between  the  contractor  and  plaintiff;  that  he  drew  the  bond,  and  "under- 
stood that  if  Love  fell  down  on  the  proposition  we  were  to  complete  the 
building,  if  he  met  with  an  accident  ♦  •  ♦  we  were  then  to  take  up  his 
contract  and  complete  the  building."  Mr.  Walters,  the  President  of  the 
Lumber  Company,  testified  as  follows: 

"Q.  Did  yon  understand  that  you  were  to  pay  Mr.  McCrum  or  the 
plaintiff  here,  $8,700  if  that  building  was  completed? 

A.  No,  I  did  not  so  understand  it,  I  simply  understood  that  if  Mr. 
Love  failed  to  complete  the  building  through  sickness,  death  or  other 
causes,  've  were  ohlipatcd  undfr  the  bond  to  complete  the  building  for 
Mr.  McCrum. 

Q.    According  to  the  plans  and  articles  of  agreement? 

A.  Well,  acrordins  to  the  plans  and  sperificahons.  I  did  not  prenare 
the  bond,  and  I  don't  believe  I  read  it  through.  Only  seemed  to  me  there 
was  no  financial  obligation  involved;  it  was  against  the  policy  of  our  com- 
pany to  go  on  bonds  financially,  always  had  been  for  many  years." 

ConsiderirtT  this  testimony  in  connection  with  the  forceo'n"  circum- 
stances, we  can  reach  no  other  conclusion  than  that  the  bond  did  not  con- 
template a  purchaic,  by  the  George  L.  Walter  Lumber  Company,  of  the 
property  when  the  building  was  completed,  as  might  be  inferred  from  its 
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wording,  but  on  the  contrary,  that  the  obligation  not  only  required  the 
sureties  to  complete  the  building  in  case  of  the  failure  upon  the  part  of 
the  contractor,  but  that  it  must  be  done  without  additional  cost  to  plaintiff 
above  that  specified  in  the  contract. 

Second.  In  accordance  with  the  foregoing,  we  find  in  favor  of  the 
plaintiff  for  the  sum  of  $1,374.97,  which  amount  includes  interest  from 
August  31,  1908.  To  which  finding  defendants  except,  and  at  their  instance 
bill  sealed. 


In  re  Practice  of  Hedidne. 
hfedicine Practice  of License  for Act  of  June  3rd,  1911. 

A  claimed  to  be  In  the  practice  of  neurowithy  and  Htated  that  he  w«a  •  gradu- 
ate from  a  school  In  Plttubursh  having  a  six  we^ks  course  and  one  In  Ohio  having 
a.  year'H  course  and  received  diplomas  from  them  and  had  practiced.  HubBequentlr 
to  receiving  the  degrees,  for  two  years  In  Pennsylvania  without  a.  State  license. 

Held,  that  he  was  not  within  the  exempted  class  of  practitioners  provided 
for  by  the  Act  of  June  Ird,  1911,  which  Act  provides  s  aystem  for  tfaa  reKulatloti 
of  th«  practice  ot  medicine  and  aurgeTT  In  Pennsylvania  and  not  having  a  llcenes 
In  accordance  with  law  pHor  to  January  lat,  IBia.  11  was  necessary  thai;  he  take 
out  a  license  la  the  manner  provided  by  the  Act  before  engaBtng  in  practice. 

November  12,  1913. 
John  M.  Baldy,  M.  D., 

President,  Bureau  of  Medical  Education  and  Licensure, 
2219  Dehncey  St.,  Philadelphia,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  communication  of  September  19, 
1913,  and  of  your  supplemental  inquiry  of  October  2nd,  1913.  requesting  the 
opinion  of  this  Department  with  reference  to  the  power  and  authority  of 
the  Bureau  of  Medica.1  Education  and  Licensure  of  the  Commonwealth  of 
Pennsylvania,  ujjon  certain  facts  which  you  state  as  follows: 

"John  Jones  is  now  practicing  'neuropathy.'  He  states  that  he  grad- 
uated from  a  school  in  Pittsburgh  and  one  in  Ohio — one  a  six  weeks'  course, 
the  other  a  six  months'  or  a  year  course.  After  receiving  these  diplomas 
he  started  two  years  ago  to  practice  without  a  Pennsylvania  State  license, 
either  authorizing'  him  to  practice  medicine  or  surgery,  or  any  part  of  it 
and  is  still  continuing  his  said  practice." 

It  is  not  clear  from  your  letters  whether  the  case  you  state  is  an  actual 
case  or  merely  a  hypothetical  one,  hut,  assuming  for  the  purposes  of  this 
opinion,  that  you  have  stated  an  actual  case,  your  bureau  is  advised  as 
follows: 

By  the  act  of  June  3,  1911  fP.  L,  639),  which  became  operative  on 
January  1st.  1912,  and  is  intended  to  form  a  comprehensive  system  for  the 
regulation  of  the  practice  of  medicine  and  surgery  in  this  State,  it  is  enacted, 
in  section  1  thereof,  that  it  shall  not  be  lawful,  after  January  1st,  1912,  for 
any  person  in  the  State  of  Pennsylvania,  to  enRaRe  in  the  practice  of  medi- 
cine and  surgery,  or  to  hold  himself  or  herself  forth  as  a  practitioner  in 
medicine  and  surgery,  or  to  assume  the  title  of  doctor  of  medicine  and 
surgery,  or  doctor  of  any  specific  disease,  or  to  diagnose  diseases,  or  to 
treat  disease  by  the  use  of  medicine  and  surgery,  or  to  sign  any  death 
certificate  unless  he  or  she  has  received  a  certificate  of  efficiency  from  the 
Bureau  of  Medical  Education  and  Licensure  created  by  the  act. 

A  violation  of  this  section  of  the  act  is  a  misdemeanor  and  subjects  the 
person  guiltv  of  such  violation  to  the  penalties  prescribed.     It  is  provided. 
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"That  this  section  shall  not  apply  to  those  persons  who,  under  the 
laws  of  the  Commonwealth,  at  the  date  of  the  passage  of  this  act,  have 
been  accorded  the  right  by  a  Ikensing  certificate  to  diagnose  and  treat 
disease,  medically  anil  su-"cally.  and  to  sign  the  form  of  death  certificate 
required  by  laws  of  this  Commonwealth,  or  who  are  exempt  therefrom  by 
further  provisions  of  this  act."' 

The  phrase:  "Eiempt  therefrom  by  further  provisions  of  this  act"  un- 
doubtedly refers  to  practitioners  of  dentistry  and  practitioners  of  osteopathy, 
such  practitioners  being  especially  exempted  by  the  13th  section  of  the  act, 
and  also  to  offiers  in  the  regular  medical  service  of  the  United  States  Army 
and  Navy,  or  the  United  States  Public  Health  and  Marine  Hospital  service, 
while  in  the  discharge  of  their  official  duties,  or  to  duly  reffistered  practi- 
tioners of  medicine  in  other  states  called  into  consultation  by  re^stered 
physicians  of  this  State,  such  practitioners  being  exempted  by  the  7th 
section  of  the  act 

The  fundamental  proposition  of  this  law  is  that  unless  one  has  been, 
prior  to  January  1,  1912.  "accorded  the  right  by  a  licensing  certificate  to 
diagnose  and  treat  disease  medically  and  surgically,"  ;it  shall  be  a  misde- 
meanor for  such  person  to  engage  in  the  practice  of  medicine  and  surgery 
in  this  Commonwealth  without  having  first  obtained  a  license  from  the 
Bureau  of  Medical  Education  and  Licensure  of  this  State. 

It  is  clear  that  the  act  is  intended  to  apply  not  only  to  the  general 
practice  of  medicine  and  surgery,  but  also  to  all  branches  of  the  practice 
except  dentistry  and  osteopathy. 

In  the  title  to  the  said  act  of  1911  it  is  stated  that  one  of  the  purposes 
of  the  said  act  is  to  prescribe  the  "means  and  methods  whereby  the  right 
to  practice  medicine  and  surgery  and  any  of  its  minor  branches  may  be 
obtained." 

By  the  act  of  July  25.  1913  (V.  L.  12201.  the  title  and  certain  sections 
of  the  said  act  of  1911  were  amended.  In  the  amendment  to  the  title  the 
above  quoted  phrase  "medicine  and  surgery  and  any  of  its  minor  branches" 
is  amended  so  as  to  read:  "medicine  and  surgery  and  any  of  its  branches." 

By  the  6th  section  of  the  said  act  of  1911.  as  amended  by  the  said  act 
of  1913,  it  is  provided,  in  substance,  that  it  shall  be  the  duty  of  said  bureau, 
5t  its  discretion,  to  examine  any  person  pretending  to  a  knowledge  of  any 
branch  or  branches  of  medicine  or  surgery  "for  the  purpose  of  establishing 
regulation  and  state  licensure."  The  bureau  is  authorized  to  establi.sh  such 
oversight  of  the  instruction  and  teaching  of  the  schools  or  colleges  or  in- 
dividuals so  pretending  as  is  provided  for  in  the  act  in  tbe  case  of  medical 
S'"hools  and  colleges  and  the  bureau  is  authorized  to  conduct  such  limited 
examinations  as  may  be  necessary  for  the  purpose  of  determining  whether 
or  not  an  applicant  has  adequate  knowledge  of  his  or  her  subject  and  is 
worthy  of  registration  and  State  licensure.  Upon  the  requisite  degree  of 
knowledge  and  the  moral  character  of  the  aoplicant  being  established,  the 
bureau  is  authorized  to  issue  a  State  certificate  to  the  applicaTit,  limited 
to  the  practice  of  his  or  her  pursuit  in  this  State,  which  fact  shall  be  plainly 
stated  across  the  face  of  the  certificate.     It  is  further  provided  that: 

"Such  a  Rvstem  of  special  licensure  having  once  been  established,  it 
shall  thereafter  be  unlawful  for  any  person  or  persons  to  practice  said 
svstem  in  this  State  without  the  said  State  certificate,  which  certificate 
shall  be  revocable  by  the  Bureau  of  Medical  Education  and  Licensure  on 
proof  of  violation  of  the  rules  and  regulations  of  said  bureau,  etc." 

A  record  of  all  persons  so  licensed  is  required  to  he  kept  in  the  archives 
of  the  Department  of  Public  Instruction. 

From  a  consideration  of  this  provision  of  the  law  it  is  apparent  that 
the  first  question  arising  under  your  inquiry  is  whether  the  Bureau  of 
Medical    Education  and  Licensure  has  established  the  "system   of  spedal 
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'  above  mentioned.  If  so,  then  from  and  after  the  'late  of  the 
establishment  of  such  system  it  is  unlawful  for  any  person  to  begin,  or 
continue,  the  practice  of  any  branch  of  medicine  or  surgery  without  having 
first  obtained  the  State  certificate  provided  for  in  the  act,  unless  rucb  prac- 
titioner is  within  the  above  mentioned  exemption  to  the  first  section  of  the 
act,  that  is,  unless  such  practitioner  has  been  accorded,  prior  to  January 
1st,  1912,  "the  right  hv  a  licensing  certificate  to  diagnose  and  treat  disease, 
medically  and  surgically.' 

Applyint;  these  principles  to  the  case  stated  in  your  cominuni cation, 
you  are  advised  that  the  system  of  special  licensure  above  mentioned  having 
been  first  duly  established,  then  unless  the  practitioner  referred  to  submits 
to  and  successfully  passes  such  limited  examination  as  shall  have  been 
prescribed  by  your  board,  and  obtains  the  Stale  certificate  aut!iorized  to 
be  issued  to  him,  your  bureau,  which  is  expressly  charged  with  the  prose- 
cution of  alleged  violations  of  the  act,  should  institute  a  prosecution  against 
the  said  practitioner,  for  the  purpose  of  securing  a  judicial  determination 
of  the  question  whether  he  is  practicing  a  branch  of  medicine  or  surgery, 
contrary  to  law.         ' 

Very  truly  yours, 

J.  E.  B.  CUNNINGHAM, 

First  Deputy  Attorney  General. 
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Receivers Application  to  sell  real  estate Notice  to  creditors Acts  of  May 

nth.  1911.  and  April  2Alh.  1913 Sale  of  property  of  cestui  que  trust 

Receivers  as  purchasers. 

The  qupsllon  of  whpthpr  notice  la  nufT'rilpnt  hy  poBtal  card  to  credttors  by  a 
Recolver  of  an  Intention  to  make  application  for  the  private  sale  of  real  eatats 
of  the  company  for  which  he  Is  acting,  becomee  Immaterial  In  a  case  to  teat  th« 
■Ufflctencr  of  the  title  of  the  land  to  be  conveyed  becauae  the  Act  of  April  24th, 
I91S,  amptirilnir  th>-  Act  of  Mav  11th,  19J1.  under  whir-h  thp  nalp  was  mnde,  makeB 
valid  all  aalee  by  Receivers  who  obtained  their  authority  to  sell  on  such  notice. 

Whara  a  traatee  has  no  control  over  and  la  not  liutnimental  in  brlnKlnff 
about  thP  piiWlp  pfi'-  "f  thp  pririprty  nt  his  pcwtiil  c"»  tn:.=  t  he  may  become  the 
purchaser  of  the  property  free  from  any  trust  upon  bis  part. 

Case  Stated.    No.  406  April  Term,  1914.    C.  P.  Allegheny  County. 

Ernest  C.  Irwin,  for  plaintifF. 
7.  M.  Shields,  for  defendant. 

T*Aza,  P.  J.,  February  14,  1914. — In  substance  the  facts  agreed  upon  in 
the  Case  Stated  are  as  follovrs:  Plaintiff,  by  agreement  in  writing,  dated 
August  10,  1912,  agreed  to  sell  and  convey  to  defendant,  12  acres  and  56 
perches  of  land  situate  in  the  Borough  of  Cheswick,  known  as  the  Arm- 
stronf  Hompstcad  pronprtv.  for  the  consideration  of  fifteen  thousand  dollars. 
Upon  which  one  thousand  dollars  was  paid  on  account.  The  question  here 
is  whether  or  not  the  plaintiff  can  convey  to  defendant  a  good  marketable 
title  to  the  property. 

It  appears  that  Harry  E,  Armstrong, .on  October  16,  1902,  being  the 
owner  of  the  property  referred  to,  executed  and  delivered  a  mortgage 
thereon,  together  with  other  property,  to  R.  B.  Mellon,  to  secure  an  in- 
debtedness of  $55,888.75.  On  October  9,  1903,  a  scire  facias  was  issued 
upon  the  mortgage,  at  No.  31  January  Term,  1904,  and  judgment  duly  ob- 
tained thereon.     On  November  19,   1903,   Harry  E,  Armstrong,  upon   his 
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voluntar;  petition,  was  adjudged  a  bankrupt  by  the  United  States  Court, 
and  the  Mercantile  Trust  Company  appointed  his  Trustee  in  Bankruptcy. 
A  Lev.  Fa.  waa  issued  on  the  judgment  obtained  by  R.  B.  Mellon  on  his 
mortgage,  returnable  the  Arst  Monday  of  April.  1904,  and  the  property 
included  in  the  mortgage  levied  upon  and  sold  on  the  first  Monday  of 
April,  1904,  by  the  Sheriff  of  Allegheny  County.  William  H.  Frederick, 
the  Vice  President  of  the  Mercantile  Trust  Company,  became  the  purchaser 
at  the  Sheriff's  sale,  as  trusfte  for  the  Mercantile  Trust  Company,  the  con- 
sideration  being  16,500.00,  for  the  Armstrong  homestead  property,  the  entire 
consideration  being  paid  by  money  of  the  Mercantile  Trust  Company,  at 
that  time  the  Trust  Company  not  having  in  its  liands  a  sufficient  amount 
of  funds  belonging  to  the  estate  of  Armstrong  to  purchase  the  property. 
Subsequently  William  H.  Frederick  and  his  wife,  by  deed,  conveyed  the 
property  to  the  Trust  Company.  On  October  27,  1907,  Harry  S.  Calvert 
was  appointed  Receiver  of  the  Mercantile  Trust  Company  by  the  Court 
of  Common  Pleas  of  Dauphin  County.  On  February  12.  1913,  Harry  S. 
Calvert,  as  such  Receiver,  upon  petition  to  the  Dauphin  County  Court,  was 
authorized  by  that  Court  to  sell  the  Armstrong  homestead  property  to  the 
defendant  at  private  sale,  for  the  consideration  of  $15,000.00.  Notice  of  this 
application  was  given  to  the  creditors  of  the  Trust  Company,  by  postal 
cards  addressed  to  the  respective  creditors  of  the  Company.  There  is  of 
record  a  jttdgment  in  favor  of  E.  L.  Baughman  against  William  H.  Fred- 
ericks et  al.,  at  No.  36  February  Term,  1907.  for  $6,000.00  with  interest 
thereon,  which  is  a  lien  upon  the  property,  the  amount  of  which  must  be 
deducted  from  the  purchase  money  agreed  to  be  paid  by  defendant. 
Two  questions  are  raised  by  the  Case  Stated: 

(1)  As  to  the  sufficiency  of  the  postal  card  notice  given  to  the  creditors 
of  the  Trust  Company  of  the  application  of  the  Receiver  to  the  Court  of 
Common  Picas  of  Dauphin  County  to  sell  the  property  referred  to  at  private 
sale  to  defendant;  and 

(2)  The  right  of  the  Trust  Company,  while  acting  as  Trustee  in  Bank- 
ruptcy of  Harry  E.  Armstrong,  to  become  the  purchaser  of  the  property 
in  question  in  its  own  name  at  the  foreclosure  sale. 

The  Act  of  May  II,  1911,  P.  L.  261.  empowers  the  Courts  of  Coi 
Pleas  of  the  several  counties  of  this  Commonwealth  to  author' 
duly  appointed  to  make  sale  of  real  estate  at  private  sale  upon  at  least 
ten  days'  notice  of  the  intention  to  present  such  petition  to  the  Court  to 
all  creditors  of  the  parties.  Assuming  that  the  Act  contemplated  personal 
notice  to  the  creditors,  and  a  failure  to  give  such  notice  would  invalidate 
the  proceedings,  that  failure  was  cured  by  the  Act  of  April  24,  1913,  P.  L. 
114.  which  amends  the  Act  of  May  11,  1911.  and  makes  valid  all  sales  of 
real  estate  by  Receivers  where  the  notice  to  creditors  was  given  by  mailing 
notices,  duly  addressed,  to  the  creditors. 

As  to  the  right  of  the  Trust  Company  to  become  the  purchaser  of  the 
property  under  the  circumstances  of  this  case,  in  our  opinion,  there  is  no 
doubt.  It  is  true  as  a  general  rule  that  if  a  trustee  buys  trust  property, 
even  at  public  sale  which  it  brought  about  or  in  any  way  controlled,  the 
trustee  will  be  presumed  to  buy  and  hold  for  the  benefit  of  the  trust; 
Church  vs.  Winton,  196  Pa.,  107.  That  rule,  however,  does  not  apply  where 
the  trustee  has  no  control  over  or  is  not  instrumental  in  bringing  about 
the  sale.  In  such  cases  he  may  bid  and  become  the  purchaser  of  the  prop- 
erty, free  from  any  trust  upon  his  part.  In  I.nsk's  .appeal.  108  Pa..  152.  it 
is  said:  "It  has  been  the  conceded  law  of  this  Slate  since  the  case  of  Fisk 
vs.  Sarver,  6  W.  S.,  18.  that  at  a  judicial  sale  not  controlled  by  the  tru.'stec, 
the  trustee  can  be  a  purchaser."  Numerous  decisions  of  both  the  appellate' 
courts  of  the  United  States  and  of  this  State  have  sustained  this  rule.    Cita- 


214  PITTSBURGH  LEGAL  JOURNAL 

CalTert,  Baoelver,  etc,  tb.  Woods. 

tions  of  such  decisions  would  merely  consume  time  without  adding  force 
to  what  was  said  in  Lusk's  Appeal  Considering  all  the  circnmstances  of 
this  case,  we  are  of  opinion  that  a  good  marketable  title  to  the  property 
in  fee  simple,  is  now  vested  in  the  Mercantile  Trust  Company,  free  of  all 
liens  and  encumbrances,  and  that  the  order  and  decree  of  the  Court  of 
Common  Pleas  of  Dauphin  County  made  February  12,  1913,  authorizing 
and  empowering:  Harry  S.  Calvert,  Receiver  of  the  Mercantile  Trust  Com- 
pany, to  sell  and  convey  to  L-  C,  Woods  at  private  sale  is  good  and  effective 
tinder  the  law  authorizing  and  regulating  Receiver's  sale  at  private  sales, 
and  thai  judgment  should  be  entered  in  favor  of  plaintiff  and  against  de- 
fendant for  $14,000.00  on  condition  that  the  plaintiff  shall  execute  and 
deliver  to  defendant  a  deed  in  accordance  with  the  agreement  of  sale  and 
the  order  and  decree  of  the  Court  of  Common  Pleas  of  Dauphin  County, 
plaintiff  to  be  entitled  to  interest  from  the  date  of  judgment. 

And  now,  to  wit:  February  Hth,  1914,  it  is  ordered  that  judgment  be 
entered  in  favor  of  plaintiff  and  against  defendant  as  above  indicated.  To 
which  order  defendant  excepts,  and  at  his  instance  bill  sealed. 


Pittsburgh  Board  of  Public  Education  vs.  Hdelity  and  Deposit  Co.  of  Hd. 

Prittcipal  and  surety Bidders  bound Fail«re  of  principal  to  sign Li^ibility 

of  surety. 

A  flrm  blddlDB  On  a  contract  aubmltted  a  Joint  and  ■eraral  "blddars"  bond 
which  waa  algned  by  tha  ^surety  but  not  by  the  bidder  aa  principal.  The  contract 
waa  awarded  to  ttio  bidder  who  refused  to  execute  It,  whereupon  It  waa  awarded 
to  the  next  hlKhesI  bidder  and  suit  brouKht  for  the  difference  against  the  surety 
which  defended  on  the  BTOund  that  It  waa  not  signed  by  the  principal  of  which 
defect  the  plalntttr  bad  knowledKe.  Held,  that  the  bidder  waa  liable  for  lis  failure 
to  carry  out  the  terms  of  the  proposal  and  the  failure  of  the  bidder  to  exeouta 
the  bond  did  not  effect  the  rights  of  the  surety  as  against  the  bidder  and  that 
the  auretr  waa  liable  on  the  bond  to  the  obligee. 

Demurrer  to  plaintiff's  statement.  No,  2322  January  Term.  1914,  C.  P. 
Allegheny  County, 

W,  B.  Rodgers,  for  plaintiff. 
C.  F.  Patterson,  for  defendant. 

Ford.  J„  February  14,  1914. — This  is  a  demurrer  to  plaintiff's  statement. 
The  action  is  against  a  surety  on  a  bond  known  as  a  "bidder's  bond"  which 
accompanied  a  written  proposal  submitted  to  plaintiff  by  the  Thompson- 
Starrett  Company.  The  bond  names  the  Thompson-Starrett  Company  as 
principal  and  the  defendant,  the  Fidelity  and  Deposit  Company,  as  surety. 
It  recites  that  whereas  the  said  Thompson-Starrett  Company  has  made  a 
proposal  to  the  Board  of  Public  Education  of  the  School  District  of  Pitts- 
burgh for  the  construction  of  the  Gladstone  School  building  and  is  con- 
ditioned : 

"That  in  case  the  said  proposal  shall  be  accepted  by  the  said  Board, 
the  Thompson-Starrett  Company  shall  enter  into  a  written  contract  for  the 
performance  of  the  work  or  furnishing  the  materials,  or  both,  as  specified 
in  said  proposal,  and  shall  give  bond  in  such  sum  as  may  be  provided  for 
in  the  specifications,  in  which  bond  Fidelity  and  Deposit  Company  of  Mary- 
-land  shall  be  surety.  In  case  the  said  'Principal'  shall  fail  or  neglect  to 
enter  into  said  contract  and  furnish  said  security,  then  the  'Obligee'  may, 
if  it  so  desires,  let  the  contract  to  the  next  lowest  responsible  bidder  and 
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in  that  event  the  said  'Principal'  and  the  said  'Surety'  shall  immediately 
pay  the  difference  between  the  two  proposals,  and  upon  compliance  with 
the  foregoing  condition,  this  obligation  shall  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect;    ♦    •    *." 

The  fltatemeat  sets  forth  that  on  October  21,  1913,  the  plaintiff  accepted 
saic)  proposal  and  awarded  the  contract  for  the  Gladstone  School  building 
to  the  Thompson-Starrett  Company  for  the  net  sum  of  $120,000,  and  the 
Thompson-Starrett  Company  having  thereafter  failed,  neglected  and  refused 
to  enter  into  a  contract,  the  plaintiff,  on  November  4,  1913,  let  the  contract 
to  the  next  lowest  responsible  bidder  for  the  net  sum  of  $122,500,  whereupon, 
under  the  provisions  of  the  bond,  the  defendant  it  is  alleged  was  obliged 
to  immediately  pay  the  difference  between  the  two  proposals,  for  which 
amount,  to  wit,  $2,500,  it  is  sought  to  be  recovered. 

The  obligation  is  joint  afid  several  and  the  bond  is  signed  by  the  de- 
fendant as  surety  but  is  not  signed  by  the  principal,  Thompson-Sterrett 
Company. 

For  matter  of  demurrer  the  defendant  says: 

1.  The  bond  shows  on  its  face  that  it  was  not  signed  by  the  Thompson- 
Starrett  Company  when  it  is  alleged  to  have  been  received  by  the  plaintiff 
and  so  was  incomplete  and  was  known  to  be  incomplete  by  the  plaintiff 
when  it  was  received  by  it. 

2.  The  statement  does  not  show  that  the  proposal  was  executed  by 
any  one  competent  to  bind  the  Thompson-Starrett  Company. 

As  to  whether  the  principal  is  required  to  sign  the  instrumr^nt  in  order 
that  the  sureties  may  be  held  liable  thereon,  there  is  some  conflict  of  au- 
thority. The  better  rule  seems  to  be  that  when  the  failure  of  the  principal 
to  sign  the  instrument  affects  the  surety  injuriously  the  surety  is  not  bound. 
But  when  the  failure  of  the  principal  to  sign  the  instrument  in  no  way 
affects  the  rights  or  liability  of  the  surety,  the  instrument  is  valid  and  the 
surety  is  bound.    Cyc,  32  p. 

In  this  state  there  seems  to  be  a  distinction  between  a  joint  and  several 
bond.  Enlow,  Administrator,  vs.  Stocker,  68  Pa.,  226,  was  an  action  on  a 
joint  and  several  bond  and  it  was  contended  that  because  the  name  of  one 
of  the  co-obligors  was  af&xed  by  a  person  without  authority  1o  seal  and 
deliver  the  bond  as  his  attorney  in  fact  the  principal  is  not  bound,  and  it 
was  said:  "In  the  view  we  take  of  the  case  it  is  entirely  immaterial  whether 
the  co-obligors  were  sureties  or  principals.  •  •  ♦  Being  a  several  as 
welt  as  a  joint  obligation,  it  was  the  several  obligation  of  each  as  soon  as 
it  was  unconditionally  delivered.  If  any  party  executed  it .  otherwise,  it 
was  his  business  to  protect  himself  by  delivering  it  as  in  escrow  only,  as 
was  done  in  Fertig  vs.  Bucher,  3  Barr,,  308."  A  recovery  could  be  had 
against  certain  of  a  number  of  sureties  who  signed  the  bond  notwithstand- 
hig  it  was  not  executed  by  the  principal.  See  Whitaker  vs.  Richards,  134 
Pa.,  191.  In  Yohn  vs.  Shoemaker,  S  Supr.  Ct.,  320,  it  was  held  that  where 
a  contract  of  suretyship  in  the  shape  of  a  judgment  note  is  materially  altered 
by  the  act  of  the  plaintiff  so  that  the  rights  of  the  surety  are  materially 
affected,  a  motion  to  open  the  judgment  confessed  thereon  will  prevail, 
and  commenting  upon  the  case  of  Enlow  vs.  Stocker.  supra,  the  court  said: 
"The  principle  upon  which  that  case  rests,  although  it  is  not  clearly  stated 
in  the  short  opinion  filed  by  Justice  Sharswood,  manifestly  is  that  where 
a  signature  of  a  principal  purports  upon  a  bond  either  written  by  himself 
or  purporting  to  be  written  by  his  authority,  sureties  who  sign  the  bond 
after  hion  are  to  a  certain  extent  guarantors  of  the  correctness  of  the  sig- 
nature or  the  fact  that  it  was  signed  by  his  authority." 

The  Thompson, Starr ett  Company  was  liable  for  its  failure  to  carry 
out  the  terms  of  its  proposal.    The  bond  in  question  had  been  executed  by 
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the  surety,  delivered  to  and  by  the  principal  enclosed  with  its  proposal.  It 
does  not  appear  that  the  principal's  failure  to  execute  the  bond  will  aflFect 
the  rights  of  the  surety  as  aigainst  the  principal. 

Now,  February  14,  1914,  the  demurrer  is  overruled  and  the  defendant 
allowed  fifteen  days  in  which  to  file  an  affidavit  of  defense. 


In  re  Petition  for  the  Adoption  of  t  Minor. 

—Pelilion  to  adopt Jurisdiction   of  the. 

Where  a,  relative  1b  appointed  by  the  Orphans'  Court  the  Kuardlan  of  the 
person  of  an  orphan,  a  petition  in  the  Common  Plea.'  Court  for  the  adoption  of 
the  boy  by  another  relaliie  la  not  a  proper  proceefllng  where  11  does  not  appear 
that  It  would  be  advantaseous  )o  the  boy  to  be  so  adopted  and  there  is  no  alle- 
gatlon  that  the  guardian  la  not  the  proper  person.  Tt  la  the  duty  of  Ihe  guardian, 
undtr  the  supervUion  of  the  Orjihans'  Court,  to  determine  where  he  is  to  live  anil 
how  he  shall  be  brousht  up. 

Petition  for  adoption.     No.  248  April  Term.  1914.     C.  P.  Allegheny  County. 

G.  iV.  Williams,  for  petitioner. 

SsAPca,  J.,  February  18,  1914.— The  petition  is  by  the  paternal  grand- 
mother of  a  boy  about  eleven  years  old,  whose  father  and  mother  are  dead, 
the  boy  in  question  being  their  only  child.  The  granting  of  the  petition  is 
opposed  by  the  maternal  srandfather  and  grandmother  of  the  boy.  The 
boy's  father  died  about  1904  and  his  mother  married  again  in  1906.  and  died 
in  December,  1913,  the  boy  having  lived  with  her  in  the  family  of  his  step- 
father until  not  long  before  her  death,  when  he  was  brought  with  his  mother 
and  one  or  mot-e  children  of  the  second  marriage  to  the  house  of  the  maternal 
grandfather,  where  the  mother  died  and  where  the  boy  has  remained  since 
her  death.  Testimony  of  both  parties  was  heard,  from  which  it  clearly  ap- 
pears that  each  of  them  would  be  a  proper  custodian  of  the  boy,  and  there 
was  no  allegation  on  either  side  that  the  other  party  was  not  a  proper  person 
to  take  care  of  him.  It  does  not  appear  how  it  would  be  to  the  advantage 
of  the  boy  himself  to  be  adopted  by  his  paternal  grandmother  as  her  heir. 
He  is  as  much  her  heir  already  by  being  the  only  son  of  his  father  as  he 
would  be  if  the  petition  were  granted.  It  appeared,  after  the  testimony  was 
all  taken,  that  the  petitioner  had  already  been  appointed  guardian  of  the 
person  of  the  boy  by  the  Orphans'  Court.  The  case  therefore  resolves  itself 
into  a  contest  as  to  which  of  the  parties  should  liavL>  the  custody  of  the  liov. 

We  are  clearly  of  the  opinion  that  a  petition  for  adoption  is  not  a  proper 
proceeding  in  which  to  try  such  a  matter.  As  the  petitioner  is  already 
guardian  of  the  boy's  person,  it  is  her  duty  to  determine  where  he  shall 
live  and  how  he  shall  be  brought  up.  under  the  supervision  of  the  Orphans 
Court,  which  is  the  proper  tribunal  to  direct  the  disposition  of  a  child  where 
there  are  no  parental  rights  to  interfere. 

The  petition  is  therefore  dismissed. 
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Orphans  Court PartitiM Advtrst  possession SnfKeimey  of  tviitHei 

Bjtctmtnt. 

WAm]  patlUDna  t«r  Uia  partltlan  of  teatatora  md  aatate  of  wMob  he  ^ed 
Inteatete  cr*  prtiMiitM  br  Iila  cranaeblldrea  And  tha  reapondenta,  twine  tbe  oUl- 

dren  of  the  teatB.tor.  answer  by  setting  up  adverse  poeaesslon  for  more  than 
twraty-ima  reara.  It  la  for  the  Orphana'  Court  to  tiaar  aTldenoe  on  the  qiieattona 
of  the  aufFlclency  of  the  claim  of  adverse  poaaesslon.  If  the  evidence  la  auSI- 
alant  to  Juatlfy  &  AndlsB  of  advarae  poaaa— Ion  the  pattttonera  will  be  oompallad 
to  eBt«btlBh  their  title  by  ejectment  and  if  Inaufllclent  a  decree  for  partition  will 

Iti  Partition.    No.  9  June  Term,  1913.    O.  C.  Allegheny  County. 

Stonecipher  &  Raliton,  Pallrrson,  Crawford,  Milter  and  Arensberg  and 
BlakeUy  Sf  Calvtrl,  for  petitioners. 

Rred,  Smith,  Sham  &  Beat,  for  respondents. 

OviR,  P.  J.,  January  5,  1914.  — Robert  Swan,  Sr,  died  testate  July 
12th,  1878.  He  left  surviving  him  five  children,  and  three  grandchildren, 
viz:  Eleanor  Swao,  who  died  February  Ist,  1893,  intermarried  with  D.  H. 
Alston,  and  Robert  Swan,  being  the  children  of  testator's  deceased  son 
Robert  Swan,  Jr.;  Grace  S.  Miller,  who  died  February  8th,  1897,  inter- 
married with  G.  A.  Uneller,  being  the  child  of  testator's  deceased  daughter 
Grizella  Swan  Hiller.  In  his  will  he  devised  part  of  his  real  estate  to  the 
fire  children  who  aurrired  him,  and  gave  legacies  to  his  grandchildren.  In 
February,  1893,  his  fire  surviving  children  instituted  proceedings  for  the 
partition  of  all  his  real  estate,  which  resulted  in  a  final  decree  being  entered 
July  10th,  1893,  allotting  purparts  to  each  of  the  five.  The  grandchildren 
of  testator  were  not  made  parties  to  the  proceeding,  and  in  1910,  petitions 
were  filed  by  their  heirs  to  intervene,  praying  that  the  decree  of  partition 
might  be  opened,  so  far  as  it  related  to  the  real  estate  as  to  which  there 
was  intestacy.  This  resulted  in  the  decree  being  vacated  and  set  aside; 
Swan's  Estatfc,  ,238  Pa..  430.  and  this  petiHon  was  filed  by  Robert  Swan. 
Jr..  testator's  grandson,  and  the  surviving  husband  and  heirs  of  Eleanor 
Swan  Alston,  and  persons  claiming  title  nnder  the  wills  of  Grace  S.  Miller 
and  her  deceased  husband  Giistave  A.  Mueller,  for  partition  of  the  decedent's 
land  as  to  which  there  was  intestacy.  In  answer  to  this  petition  it  is  alleged 
bj  the  respondents  that  they  are  in  possession  of  the  land  described  in  the 
petition;  that  they  and  their  predecessors  in  title  have  had  adverse  posses- 
sion of  it  for  more  than  thirty  years,  and  deny  the  petitioners'  right  to 
have  partition. 

The  respondents  are  now  in  possession  of  the  land  described  in  the 
petition,  and  the  question  is  whether  this  proceeding  must  be  suspended 
and  the  petitioners  compelled  to  first  establish  their  title  by  an  action  of 
ejectment? 

In  Welch's  Appeal,  126  Pa..  297,  it  is  held  that : 

"The  denial  of  the  tenancy  in  common  hy  an  heir  of  a  decedent  on  the 
return  of  the  writ  of  partition,  with  an  assertion  of  title  in  himself  by  ad- 
verse possession,  will  not  be  sufficient  to  requite  a  suspension  of  the  pro- 
ceeding; but  the  Court  may  hear  evidence  upon  the  claim  asserted,  and  if 
it  be  insufficient  to  justify  the  submission  to  a  jury  may  confirm  the  inquest 
and  proceed  with  the  partition." 

This  case  was  followed  and  approved  in  UcMahon's  Estate,  211  Pa., 
296;  Bishop's  Estate,  200  Pa.,  603;  Cooley  vs.  Houston,  229  Pa.,  502,  and 
Sander's  Estate,  41  Sup.  Ct,  77-84. 
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It  is  clear  then  that  we  must  pass  upon  the  evidence  adduced  here  and 
determine  whether  or  not  tt  is  sufficient  to  submit  the  question  of  adverse 
possession  to  a  jurr. 

The  possession  by  the  respondents  since  the  decree  of  partition  was 
made,  July  10th,  1893,  being  for  a  less  period  than  twenty-one  years,  will 
not  sustain  their  claim  of  ouster  or  adverse  possession.  It  is  contended, 
however,  that  the  respondents  or  their  ancestors  took  possession  by  their 
tenants  of  the  land  described  in  the  petition  immediately  upon  the  death 
of  Robert  Swan,  Sr.,  July  12th,  1678;  that  this  possession  has  been  adverse 
to  the  petitioners,  undisputed  and  exclusive  for  more  than  thirty  years.  To 
sustain  this  contention  they  offered  in  evidence  the  final  account  of  John 
Swan,  surviving  executor  of  Robert  Swan,  Sr.,  deceased,  filed  at  No.  74 
December  Term.  1893.  in  which  he  charged  himself  as  executor  with  rents 
collected  from  the  land  in  dispute,  and  claimed  credit,  inter  alia,  for  the 
payment  of  the  legacies  to  the  grandchildren.  On  October  19th,  1893,  by 
agreement  of  all  the  persons  interested  in  the  estate,  except  testator's  grand- 
children, through  whom  the  petitioners  claim,  a  decree  was  made  distribut- 
ing the  balance  in  the  executor's  hands  among  the  respondents.  The  only 
other  testimony  offered  by  respondents  was  that  of  Robert  Swan,  Jr.,  and 
John  Swan,  Jr.,  two  sons  of  John  Swan,  Sr.,  deceased,  the  executor,  to 
the  effect  that  their  father  had  collected  the  rents,  and  they  and  some  of 
the  tenants  also  testified  that  they  never  heard  of  any  claim  being  made 
for  the  rents  by  the  petitioners,  or  by  the  grandchildren,  through  whom 
they  claim.  The  testimony  of  Robert  and  John  Swan,  Juniors,  was  re- 
ceived subject  to  the  objection  that  they  were  incompetent  as  interested 
parties  because  of  the  death  of  two  of  the  grandchildren.  It  is  doubtful  if 
they  are  competent;  but  in  the  view  we  take  of  this  case  tt  is  not  necessary 
to  decide  this  question. 

When  the  petition  of  these  petitioners  to  intervene  in  the  original  parti- 
tion proceedings  was  heard  by  this  Court,  the  Inte  Prpsidcnt  Judce  Hawkins 
said  as  to  the  effect  of  the  executor's  account: 

'^he  executor  and  trustee's  account  offered  to  show  adverse  possession 
failed  to  sustain  this  contention,  but  the  contrary.  The  (jfbit  of  rent  as 
having  been  collected  by  the  executor  are  inconsistent  with  adverse  claim. 
The  suggestion  that  as  the  executor  had  no  authority  to  collect  he  must  be 
presumed  to  have  collected  for  respondents,  is  answered  by  the  fact  that 
he  debits  himself  with  having  made  the  collection  in  his  official  capacity, 
and  the  Court's  decree  of  confirmation  puts  its  stamp  on  this  assertion." 

Af!  it  clearlv  appears  from  the  accniint  itself  that  the  rents  were  col- 
lected by  John  Swan,  St.,  not  as  devisee  or  heir,  nor  as  agent  for  these  re- 
spondents; but  as  executor  of  the  estate,  it  must  be  presumed  that  in  rent- 
ing the  property  and  making  the  collections  he  represented  all  the  persons 
interested  in  the  estate. 

We  are  unable  to  determine  from  the  decree  of  distribution  whether 
or  nnl  the  balance  distributed  tn  respondents  included  cart  of  the  rents 
accounted  for.  If  it  did,  there  might  be  a  question  whether  the  decree 
would  not  be  constructive  notice  to  the  grandchildren  that  the  respond- 
ents claimed  title  to  the  land,  and  of  adverse  possession  by  them.  Tt  is  not 
necessary,  however,  to  consider  this  question,  as  it  is  less  than  twenty-one 
years  since  the  decree  was  made. 

As  we  are  of  the  opinion  that  no  evidence  has  been  adduced  to  show 
adverse  possession  by  the  respondents  for  a  period  exceeding  twenty-one 
years,  the  evidence  is  insufficient  to  justify  the  submission  of  the  question 
to  a  jury,  and  a  decree  for  partition  should  be  made. 
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Bniford  vs.  Buney. 

Coke  works Houses  of  workmen Ownership  of  houses Enlry  upon  land 

Trespasi Act  of  April  \Ath,  1905 Grocerman Interfe'-tnce  with 

busin ess Da tnages MaUcio us  prosecution. 

The  pI&lntllT  sold  general  srocertee  at  a  place  near  a  Coke  Work*,  the  work- 
men of  which  occuitled  Iraaed  houses  In  a  plan  of  lots  belonging:  to  the  Coke  Com- 
pany and  adjoining  It.  The  Coke  Company.  In  compliance  with  the  Act  of  April 
14th.  ISOS.  had  posted  the  property  surrounding  the  bouses  of  ita  workmen,  elat- 
ing that  persoDB  enlerlng  upon  the  plan  of  lots  would  be  considered  treBpassera 
and  would  be  prosecuted  In  the  manner  provided  by  the  Act.  The  Plftlntlff  made 
trips  to  the  occupants  of  these  bouses  for  the  purpose  of  delWerlng  goods  pre- 
viously ordered,  of  collecting  money  due  him  on  former  deliveries  and  of  taking 
new  orders,  and  for  such  entry  upon  the  land  he  was  subjected  to  iirosacutlons 
and  conviction  under  the  Act,  resulting  In  his  not  further  dealing  with  the  occu- 
pants of  the  houses.  In  an  action  by  the  grocerman  against  the  Company  to 
recover  damages  for  loss  of  proflCB  resulting:  from  the  Interference  with  his  busi- 
ness by  such  prosecutions  It  was  Beld  that  the  plaintiff  had  the  right,  irraspec- 
iive  of  the  Act  of  1905,  to  engage  In  such  nualneas  with  the  occupants  of  the 
houses  In  the  manner  specified  and  that  he  was  entitled  to  recover. 

As  a  bftsis  for  the  determination  of  the  loss  of  proflts  the  plaintiff  could 
prove  what  portion  of  the  selling  price  of  his  goods  was  a  profit,  after  deducting 
their  original  coat,  the  coat  of  delivery  at  the  houBes  of  the  workmen  and  all 
other  Items  going  to  lessen  the  net  profit  and  then  to  give  an  estimate  of  hlS 
proflts  lost,  basing  that  estimate  on  the  amount  of  business  done  by  him,  when 
not  Interfered  with,  at  another  Coke  Plant  of  a  like  character,  In  the  same  locality. 
In   similar    Industrial   conditions,    with   a   like   number   of   inhabitants,   during    the 

Prior  to  the  time  that  the  grocerman  had  been  bo  prosecuted  for  treBpasslng. 
It  had  been  decided  by  the  Common  Pleas  Court  of  the  county  In  which  the 
prasecul.ion  had  been  insiitutprl.  that  such  proi^pciitlmi  was  legal  under  the 
Act  of  1905.  Sulisequfnt  m  such  pr'if.£cii(lon.  the  Appellate  Co'iri 
decided  that  a  pprsnn  engagpti  In  s'lPh  a  (nialiipss  pould  lawfully  ent'r 
upon  the  proprrly  for  ihn  purpriv  of  rpftvlcj;  oidera  iind  dellvprlns  gorda. 
eic.  In  an  action  for  damntf!'  fur  irmlii  in-i'^  TitOBri-iHinn  becnucp  "f  ."UCh 
arrests,  brought  by  the  grocerman,  after  the  decision  of  the  Appellate  Court,  It 
was  firld  that  thprp  could  hp  no  rpcovpry,  a»  th"  offlPpra  or  IhP  Dtfen-lant  Com- 
pany, making  the  arrests,  had  a  right  to  believe  that  under  the  interpretation 
of  the  law  at  that  time,  they  could  enforce  the  Act  of  ISOG  In  such  a  case  and 
that  there  exleted  a  reasonable  and  probable  cause  for  the  action  of  the  Defendant 

Motion  of  plaintiff  for  a  new  trial  and  of  defendants  for  judgment  tion  obstante 
veredicto.     No.  437  March  Term,  1911.     C.  P.  Fayette  County. 

H.  S.  Dumbauld,  for  plaintiff. 

Slcrlinf!.  Hi,^bec  &■  Malthev.'S.  for  dcttntl.inls.  , 

Van  Sweabinoen,  J^  December  30,  1913. — At  the  trial  of  this  case  the 
jury  returned  a  verdict  for  the  plaintiff  for  $449.57.  Two  motions  now  are 
before  us.  One  is  a  motion  of  the  defendants  for  judgment  in  their  favor 
non  obstante  veredicto,  and  the  other  is  a  motion  of  the  plaintiff  for  a 
new  trial.  The  plaintiff  contends  that  the  verdict  in  his  favor  should  have 
been  larger,  and  the  defendants  deny  that  he  is  entitled  to  anything. 

The  plaintiff  lives  in  Uniontown  and  is  a  dealer  in  teas,  coffee,  soap, 
baking  powder,  spices,  extracts,  and  other  articles  of  merchandise  of  that 
character.  He  takes  orders  for  goods  about  the  public  works  and  later 
delivers  the  articles  ordered.  He  had  been  accustomed  to  take  crders  and 
make  deliveries  at  the  Revere  coke  works  of  the  W,  J.  Rainey  Company, 
in  South  Union  Township,  some  three  or  four  miles  from  Uniontown,  but 
after  the  passage  of  the  act  of  April  14,  1905,  F.  L.  169,  prohibiting  tres- 
passing on  private  lands  where  notices  against  trespassing  have  been  posted, 
the  owners  of  the  property  posted  notices  as  required  by  that  act  and 
attempted  to  prevent  all  persons  from  entering  on  their  lands  without  first 
having  obtained  permission  so  to  do.     The  Revere  plant  is  laid  out  in  a 
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manner  litntlar  to  other  coke  plants,  with  rows  of  tenant  housea  on  either 
side  of  well  defined  streets  or  roads.  This  action  of  the  plaintiff  was  in- 
jtituted  on  February  22,  19IL  At  the  trial  the  plaintiff  proved  that  in 
Harch,  1906,  when  he  was  at  the  Revere  plant  he  was  arrested  by  the  police 
officer  in  charge  and  taken  before  a  justice  of  the  peace  where  an  informa- 
tion was  made  against  him  for  trespassing  on  the  lands  of  the  company; 
that  on  April  5,  1906,  and  again  a  few  days  later,  he  was  back  at  the  plant, 
following  which  he  was  arrested  on  two  warrants  on  informations  by  the 
officer  for  trespassing  on  the  property;  that  in  March,  1909.  he  was  at  the 
plant  again  and  was  arrested  by  the  company's  police  officer  and  taken 
before  a  justice  of  the  peace,  before  whom  the  officer  attempted  to  make 
an  information  against  him  for  trespass,  but  which  information  ihe  justice 
refused  to  entertain,  whereupon  the  plaintiS  was  released  by  the  officer 
but  was  arrested  again  later  in  the  day  for  the  same  alleged  trespass  on 
a  warrant  issued  in  pursuance  of  an  information  made  by  the  officer  before 
another  justice  of  the  peace;  and  that  on  June  2,  1909,  when  the  plaintiff 
was  at  the  plant,  he  was  arrested  by  the  officer  and  taken  before  a  justice 
of  the  peace  where  an  information  was  made  against  him  for  trespass.  The 
plaintiff  was  at  the  plant  at  other  times  in  the  transaction  of  his  business, 
and  had  controversies  with  the  police  officer,  but  the  above  arreits  are  the 
only  ones  the  evidence  shows  to  have  taken  place.  As  a  consequence  of 
the  officer's  action  in  these  respects  the  plaintiff  alleged  that  his  business 
at  the  Revere  plant  had  been  destroyed,  and  this  suit  was  bro^ight  to  re- 
cover damages  for  injuries  to  his  business,  and  for  malicious  prosecntion 
and  false  arrest.  We  submitted  to  the  jury  the  question  of  damages  to 
the  plaintifTs  business,  but  we  instructed  the  jury  that  the  plaintiS  was 
not  entitled  to  recover  on  grounds  of  false  arrest  or  malicious  ;;)rosecution. 
The  verdict  of  the  jury  was  for  injuries  to  the  plaintiffs  business. 

It  Is  contended  by  counsel  for  the  defendants  that  the  plaintiff  had  no 
right  to  recover  for  the  alleged  destruction  of  his  business,  because  he 
bad  no  right  to  enter  upon  the  lands  of  the  company  to  conduct  his  business 
in  the  manner  in  which  he  did.  Under  the  decision  of  the  Superior  Court 
in  Commonwealth  vs,  Shapiro,  41  Pa.  Superior  Ct.,  96,  the  plaintiff  had  a 
right  to  travel  the  streets  and  roads  through  this  plant  for  the  purpose  of 
deliverinu  goods  previously  ordered  from  him  by  ihe  ttmnts  of  the  dweltinK 
houses  there,  and  for  the  purpose  of  soliciting-  new  orders  from  those  to 
whom  said  deliveries  were  made.  Therefore  the  defendants  had  no  right 
to  interfere  with  the  plaintiff  while  so  engaged,  and  the  plaintiff  was  en- 
titled -to  recover  for  the  injuries  to  his  business  in  these  respects.  Under 
all  the  evidence  it  appeared  that  upon  each  of  the  trips  to  the  [Jant  for 
which  the  plaintiff  was  arrested  he  was  there  for  the  purpose  of  delivering 
goods  previously  ordered,  of  collecting  money  due  him  on  former  deliveries, 
and  of  taking  new  orders.  The  evidence  did  not  show  that  he  solicited 
orders  from  persons  other  than  those  to  whom  he  then  was  making  deliv- 
eries  of  goods  previously  ordered.  Counsel  for  the  defendants  contend 
further  that  the  damages  claimed  by  the  plaintiff  were  so  remote  and  con- 
jpctural  that  they  afforded  no  basis  upon  which  the  plaintiff  could  recover. 
As  a  basis  for  a  determination  of  the  profits  of  his  business  alleged  to  have 
been  lost  we  allowed  the  plaintiff  to  state  what  proportion  of  the  selling 
price  of  his  goods  was  profit,  after  deducting  their  original  cost,  the  cost 
of  delivery,  and  all  other  items  R^oing  to  lessen  the  net  profits,  and  then 
we  allowed  him  to  give  an  estimate  of  his  profits  lost,  basing  that  estimate 
on  the  amount  of  business  done  by  him,  when  not  interfered  with,  at  an- 
other coke  plant  of  like  character,  in  the  same  locality,  under  similar  in- 
dustrial conditions,  with  a  like  number  of  inhabitants,  during  the  same 
period  that  his  business  at  the  Revere  plant  was  interfered  with.  We  were 
of  opinion  at  the   trial  that  the  evidence  in  that  respect  was  competent. 
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afid  we  are  of  the  same  opinion  now.  We  instructed  the  jury  that  the 
estiina,te  of  the  i>laintiff  as  to  his  loss  w^s  not  conclusive  upon  them,  but 
that  it  constituted  some  basis  or  guide  for  them  in  arriving  at  a  judictoua 
verdict.  The  jury  saw  fit  to  adopt  the  estimate  given  by  the  plaintiff,  and 
the  verdict  was  for  that  amount,  and  no  sufficient  reason  has  been  shown 
lor  setting  it  aside.  In  no  event  could  we  enter  judgment  tor  the  defendant 
non  obstante  veredicto,  because  in  one  specific  instance  it  appeared  that 
the  plaintiff  was  prevented  from  makina  deliveries  of  <irde'-s  ■"tiiv-in-:  to 
$35.10,  on  which  he  would  have  made  a  profit  of  20  per  cent.,  or  £7-02. 

In  support  of  the  motion  for  a  new  trial  counsel  for  the  plaintiff  has 
assigned  three  reasons,  (1)  that  the  court  erred  in  admitting  in  evidence 
the  blank  form  of  lease  oSered  by  the  defendants,  (2)  that  the  court  erred 
in  instructing  the  jury  that  there  could  be  no  recovery  on  the  counts  in 
plaintifTs  declaration  charging  malicious  prosecution  and  false  arrest,  ana 
(3)  that  the  court  erred  in  aflirming  the  ninth  point  for  charge  submitted 
by  the  defendants,  which  point  was  as  follows:  "The  court  of  quarter 
sessions  of  Fayette  County  having  decided,  in  the  case  of  Commonwealth 
vs.  Lapempti,  that  no  person  had  a  right  to  enter  on  the  premises  in  ques- 
tion without  the  consent  of  the  owners,  and  the  said  decision  never  having 
been  reversed  or  appealed  from,  the  defendants  acting  thereunder  and  by 
the  authority  thereof  cannot  be  said  to  have  acted  without  probable  cause 
in  any  act  or  acts  done  by  them  for  the  purpose  of  preventing  the  entry 
of  Burford,  the  plaintiff,  upon  the  land  in  question."  The  blank  form  of 
lease  admitted  in  evidence,  when  filled  in  with  date,  name,  amount  of  rent, 
and  description  of  house,  was  the  form  signed  by  all  the  tenants  who  lived 
at  the  Revere  plant  during  the  period  of  this  controversy.  We  think  the 
admission  of  the  form  of  the  lease  was  proper,  inasmuch  as  the  appellate 
courts  have  held  that  the  provisions  of  the  leases  under  which  the  tenants 
bold  are  to  be  taken  into  consideration  in  determining  the  rights  of  third 
parties  in  controversies  like  that  now  before  us. 

The  first  of  the  arrests  here  complained  of  occurred  before  there  had 
been  any  judicial  construction  of  the  act  of  April  14,  1905,  P.  L.  169.  Soon 
thereafter  occurred  the  decision  of  this  court  in  Commonwealth  vs.  Lapempti, 
16  Dist.  R.,  403,  in  which  it  was  held  by  our  colleague.  Judge  Umbel,  rela- 
tive to  this  same  plant,  when  the  tenants  were  holding  under  this  same  form 
of  lease,  that  third  parties  had  no  right  whatever  to  enter  upon  the  roads 
or  ways  through  the  property,  after  notices  against  trespassing  had  been 
posted,  without  permissioa  from  the  owners  of  the  plant.  The  decision  of 
the  court  in  that  case  never  was  appealed  from.  During  the  period  of  the 
present  controversy  the  Superior  Court  decided  the  case  of  Commonwealth 
vs.  Burford,  the  present  plaintiff,  38  Pa.  Superior  Ct.,  201,  but  the  con- 
troversy there  arose  at  a  plant  of  another  company  where  the  dwellings 
were  held  by  tenants  under  a  different  form  of  lease.  The  leases  there 
were  silent  as  to  permission  of  third  persons  or  strangers  upon  the  land, 
while  the  leases  in  the  present  case  contained  a  clause  in  which  the  tenants 
agreed  to  do  nothing  whereby  the  public  might  be  invited  or  allowed  to 
trespass  upon  the  property.  All  the  acts  involved  in  the  present  case  had 
occurred  prior  to  the  decision  of  Commonwealth  vs.  Shapiro,  41  Pa.  Superior 
Ct^  96.  The  matters  in  controversy  here  took  place  during  the  journey 
through  the  courts  of  the  act  of  April  14,  1905,  P.  L.  169,  and  during  a 
period  when  the  law,  as  then  determined,  under  conditions  existing  at  this 
plant,  was  against  the  rights  claimed  by  this  plaintiff  and  in  favor  of  the 
contention  of  the  defendants.  The  W.  J.  Rainey  Company  claimed  then 
that  Burford  had  no  right  to  enter  on  the  property  of  the  company  for 
any  ptirposc,  and  the  plaintiff  admits  in  his  testimony  that  he  knew  the 
officials  of  the  company  at  that  time  contended  and  believed  that  he  had 
no  right  to  enter  on  the  property  without  their  permission.    The  evidence 
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shows  the  company  to  have  been  acting  on  the  advice  of  conasel  in  all 
these  matters,  that  it  was  the  policy  of  the  company  to  eject  not  only 
Bnrford  but  all  persons  who  entered  on  the  land  without  the  company's 
consent,  and  that  the  officers  of  the  company  believed  under  the  law  they 
had  a  right  to  eject  all  such  persons  from  the  property.  Under  such  a 
state  of  facts  there  could  be  no  recovery  by  the  plaintiff  on  the  ground  of 
malicious  prosecution,  and  it  was  proper  for  the  court  to  say  bO.  "In  an 
action  for  malicious  prosecution,  if  the  facts  connected  with  the  prosecution 
are  admitted,  or  so  clearly  established  as  not  to  be  open  to  dispute,  the 
question  of  probahle  cause  is  for  the  cnvirt."  .\rcrfi>-  vs.  K-I'nch.  242  Pa.. 
123.  "Probable  cause  does  not  depend  on  the  state  of  the  case  in  point  of 
fact,  hut  upon  the  honest  and  reasonable  belief  of  the  party  prosecuting." 
McCarthy  vs.  De  Armit,  99  Pa,,  63.  There  was  reasonable  and  probable 
nnse  for  the  action  taken  by  the  officers  of  the  company,  and.  therefore, 
it  matters  not  what  their  motives  were,  "To  maintain  an  action  for  mali- 
cious prosecution,  both  want  of  probable  cause  for  the  prosecution  and 
malice  in  the  prosecutor  must  be  affirmatively  shown.  Where  the  evidence 
establishes  want  of  probable  cause,  malice  may  be  inferred  by  the  jury  from 
such  want  of  probable  cause,"  Keener  vs.  Jeffries,  54  Pa.  Superior  Ct.,  553. 
"Prosecutions  are  presumed  to  have  been  properly  instituted;  and  hence,  to 
sustain  an  action  for  malicious  prosecution,  malice  and  want  of  probable 
cause  must  both  concur  and  be  proved  by  the  plaintiff."  McCarthy  vs. 
De  Armit,  99  Pa.,  63.  "Want  of  probable  cause  will  raise  the  presumption 
of  malice,  but  this  may  be  rebutted  by  evidence  negativing  such  malice." 
Leachey  vs.  March,  ISS  Pa.,  458,  "Where  a  defendant  in  an  action  for 
malicious  prosecution  shows  probable  cause,  his  motives  in  instituting  the 
prosecution  are  of  no  consequence,  become  immaterial,  and  cannot  he  taken 
into  consideration  by  court  or  jury.  If  there  be  reasonable  tr  probable 
cause,  no  malice,  however  distinctly  proved,  will  make  the  defendant  liable." 
McCoy  vs,  Kalbach,  242  Pa.,  123.  We  may  say  in  passing,  however,  that  no 
malice  was  shown  in  this  case. 

The  Ksneral  rules  governing  cases  of  unlawful  arrests  and  false  im- 
prisonments are  different  from  those  which  control  malicious  prosecutions. 
"The  (fist  of  an  action  for  false  imprisonment  is  the  unlawful  detention, 
and  the  general  rule  is  that  malice  will  be  inferred  in  such  cases  from  the 
want  of  probable  cause,  so  far  at  least  as  to  sustain  the  action."*  McCarthy 
vs.  De  Armit,  99  Pa„  63.  But  even  in  the  absence  of  probable  cause  malice 
in  fact  may  be  disproved  in  mitigation  of  damages.  Neall  vs.  Hart.  1  IS 
Pa.,  347.  The  burden  is  on  the  defendant  to  show  both  that  the  arrest  and 
imprisonment  was  by  authority  of  law  and  that  it  was  upon  prob^ihle  cause. 
HcAleer  vs.  Good,  216  Pa.,  473;  Mikelberg  vs.  Philadelphia  Rapid  Transit 
Company,  16  Dist,  R.,  906.  The  defendant,  John  M.  Richards,  who  made 
the  arrests  of  the  plaintiff,  was  a  policeman  for  the  W.  J.  Rainey  Company, 
commissioned  by  the  Governor  of  Pennsylvania  under  the  act  of  February 
27.  1865.  P.  L.  225,  and  its  supplement  of  April  11,  1866,  P.  L.  99.  As  such 
officer  he  had  authority  to  make  arrests  in  two  ways,  (1)  on  warrant,  based 
upon  an  information,  and  (2)  on  view,  where  an  act  alleged  to  be  a  viola- 
tion of  law  was  committed  in  his  actual  presence.  Flinn  vs.  Graham,  3 
Pitts.,  195.  When  the  arrest  was  made  on  view  it  was  the  duty  of  the  officer 
to  make  information  or  specific  complaint  against  the  accused  at  the  earliest 
possible  moment,  Burk  vs.  Howley,  179  Pa..  539.  This  Capt.  Richards 
did  in  each  instance  where  the  plaintiff  was  arrested  on  view,  except  once 
when  the  justice  of  the  peace  before  whom  the  plaintiff  was  presented  re- 
fused to  take  the  case,  whereupon  the  plaintiff  was  released,  which  reflected 
no  wrong  on  the  officer,  the  case  being  followed  up  immediately  by  an  in- 
formation before  another  justice  of  the  peace  and  the  arrest  of  ihe  plaintiff 
on  warrant.       The  arrest  and  detention   of  the  plaintiff,   therefore,   were   au- 
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thorized  by  law,  and,  us  already  seen  on  another  feature  of  the  case,  they 
were  upon  probable  cause.  Therefore  there  could  be  no  recovery  by  tlie 
plaintiff  on  the  ground  of  &lse  arrest  or  imprisonment. 

The  plaintiff's  action  was  brought  against  John  M.  Richards,  the  police 
officer  of  the  W.  J.  Rainey  Company;  W.  C.  Reynolds,  superintendent  of 
the  Revere  plant;  T.  J.  Mitchell,  genera!  superintendent  of  the  company;  aiid 
Grace  Rainey  Rodgers,  Roy  A.  Rainey  and  Paul  J.  R^iney,  survivine  heir^ 
and  trustees  under  the  will  of  W.  J.  Rainey,  deceased,  doing  business  aa 
W.  J.  Rainey.  The  TCrdict  of  the  jury  was  against  the  W.  J.  Rainey 
truatees  only.  That  undoubtedly  was  because  the  jury  believed  whatever 
was  done  by  the  police  officer  was  done  hv  him  by  authority  and  on  behalf  of  the 
company  and  that  the  company  should  answer  for  those  acts.  The  verdict 
should  not  be  disturbed  on  that  account.  The  plaintifTs  declaration  alleged 
a  conspiracy  among  the  defendants  to  do  the  acts  complained  of.  There 
was  no  evidence  to  sustain  that  allegation,  and  we  so  instructed  the  jury. 
Under  all  the  evidence  in  the  case  we  can  see  no  legal  reason  for  disturbing 
the  verdict  of  the  Jury. 

And  now,  December  30,  !913,  after  argnment  by  counsel  and  upon  due 
conoid eration,  and  for  the  reasons  set  forth  in, the  opinion  herewith  filed, 
the  motion  of  the  defendants  for  judgment  in  their  favor  non  obstante 
veredicto  is  denied,  the  motion  of  the  plaintiff  for  a  new  trial  is  overruled 
and  dismissed  and  a  new  trial  is  refused,  and  it  is  ordered  that  judgment 
be  entered  on  the  verdict  upon  payment  of  the  jury  fee. 


James  et  aL  vs.  nttsbn^Ii  et  aL 

Kmtieipalities Market  staUt Licms*  ft* Reastmablentss  of. 

Without  expr««B  leirlslattve  authorltv  a  mnnlelp&lltv  eannot  Imiios*  a  tax  for 
the  nae  of  tfae  numlclpctl  market  atalla  which  will  produce  a  reenter  rsvenue  than 
that  npeded  for  the  proper  maintenance  of  the  market.  A  reasonable  license  fee 
can  be  fixed,  but  not  one  wTilcti  In  effect  amounts  to  an  occupation  tax. 

Bill  for  an  injunction.     No.  1876  July  Term,  1913.     C,  P.  Allegheny  County. 

L.  K.  Porttrand  A.  B.  Smilh,  for  plaintiff. 
H.  P.  Ruoff  and  C.  A.  O'Brien,  for  defendant 

MacfaslanB,  J.,  March  17,  1914.— The  bill  is  filed  by  two  holders  of 
stands  in  the  market  house  formerly  of  the  City  of  Allegheny  and  now  in 
the  City  of  Pittsburgh  and  it  charges  that  the  city  by  a  recent  ordinance 
increasing  the  rental  of  stands  is  receiving  an  income  from  the  market 
house  in  excess  of  the  cost  of  maintenance  and  using  the  excess  for  the 
general  purposes  of  the  city  and  asks  for  an  injunction  and  general  relief. 

FINDINGS  OF  FACT. 

First,  Plaintiffs  are  citizens  and  property  owners  in  the  part  of  the 
City  of  Kttsburgh  which  was  formerly  the  City  of  Allegheny  and  one  of 
tkem  is  the  owner  of  ground  located  within  the  part  of  the  Reserved  Tract 
known  as  the  In-lots  and  for  many  years  they  have  occupied  stands  in 
the  market  house  under  written  licenses  and  were  at  the  time  of  the  filing 
of  this  bill  and  are  now  occupying  stands  under  licenses,  a  copy  of  one  of 
which  is  for  convenience  of  reference  attached  to  these  findiuifs  as  Ex- 
hibit A.  Under  act  of  September  11,  1787,  a  town  was  laid  out  in  the  Re- 
served Tract  atJthorired  by  the  act  of  March  12,  1783.  The  >rft  of  17*^ 
contained  the  following: 
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"Provided  always,  and  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  President  or  Vice  President  in  council  shall  reterve,  cut  of  the 
lots  of  the  said  town,  for  the  use  of  the  State,  so  much  lard  as  they  shall 
deem  necessary  for  a  courthouse,  gaol,  and  market  house,  for  places  of 
public  worship,  and  for  burying  the  dead,  and  without  the  town,  one  hundred 
acres,  for  a  common  or  pasture." 

The  act  of  April  13,  1840.  incorporating  the  City  of  Allegheny  vested 
the  rights  of  the  commonwealth  in  the  city  "for  such  public  uses  as  are 
recited  in  the  said  act  of  1787  and  such  other  public  uses  as  the  select  and 
common  councils  may  from  time  to  time  direct  and  ordain." 

The  plan  of  the  town  contained  a  public  square  divided  into  four 
quarters  by  the  intersection  of  Federal  and  Ohio  Streets  and  the  city  by 
ordinance  of  December  3.  1840,  ordained  that  the  southeast  quarter  of  the 
square  "now  partially  occupied  by  a  market  house,  be  and  the  same  is 
hereby  set  apart  and  declared  to  be  a  Market  Place  for  the  sale  of  all  articles 
usually  sold  in  public  markets." 

Second.  Under  authority  of  the  act  of  April  3,  1862,  P.  L.  269,  a  market 
house  was  erected  over  the  entire  southeast  quarter  of  the  cenier  square, 
which  has  continued  to  be  used  for  a  public  market  place.  That  act  pro- 
vided that  the  buildinft  should  be  paid  for  out  of  the  revenues  and  the 
act  of  March  9,  1867,  P.  L.  360,  authorized  the  issuing  of  bonds  to  pay  the 
cost  of  the  building  and  directed  that  the  principal  and  interest  should  be 
paid  out  of  the  revenue  derived  from  the  market  house,  and  the  cost  of 
the  building  has  long  since  been  paid. 

Third.  The  Cities  of  Allegheny  and  Pittsburgh  were  consolidated  by 
act  of  February  9,  1906,  P.  L.  7. 

Fourth.    The  receipts  for  the  last  three  years  have  been  as  follows: 

Year  ending  January  31,  1911,  $28,01125, 

Year  ending  January  31,  1912.  27.900.46, 

Year  ending  January  31,  1913,  27,464.39. 

The  expenditures  for  the  same  years  so  far  as  they  were  directly  charged 

to  the  market  house  were: 

■  Year  ending  January  31,  1911,  $12,381.25, 

Year  ending  January  31.  1912,  8.750^, 

Year  ending  January  31.  1913.  8,525.65. 

These  expenditures  are  not  exact  hut  nearly  so  and  were  taken  from  the 

account  of  the  city. 

Fifth.     The   following  items   are   properly   chargeable    to    the   market 

Removal  of  garbage  and  rubbish  at  $3  per  ton.  for  the  year  1913,  $1,944. 

Policeman.  1^. 

Telephone,  7. 

Cost  of  electric  lighting,  9,065.16 

Renewals  of  electric  equipment,  1.000, 

Insurance  on  building,  150. 

If  the  water  used  were  assessed,  the  assessment  would  be  421. 

Proportionate  share  of  expenses  of  Board  of  Property  Supervision,  500. 

Depreciation  and  extraordinary  repairs,  being  2  per  cent,  on  value 

of  investment  of  $50,000,  1,000, 

Interest  at  4]4  per  cent,  on  valuation  of  building.  $50,000,  2^250. 

Expenses  directly  charged,  brought  down  from  paragraph  Fourth,  8,750. 

Estimated  cost  of  painting  and  repairing  market  house  and  enlarg- 
ing public  comfort  station,  9,000. 

Total,  $35,287.16 
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Sixth.     If  %U  the  stKils  were  rented  the  increaae  in  revenue 
would  be  about  tlO.OOO. 

To  which  add  revenue  for  1913.  27,464.39 


CONCLUSIONS  OF  LAW. 

First.  The  city  may  not  impose  %  charge  for  revenue  purposes  but  it 
may  make  it  large  enough  to  cover  any  reasonably  anticipated  expenses 
and  an  injunction  should  not  be  granted  except  for  abuse  of  the  discretion 
of  council. 

Second.  While  the  excess  revenue  is  apparently  a  little  over  two  thou- 
<;and  dollars,  some  of  the  items  are  approximate  and  some  of  them  estimates, 
and  it  is  not  sufficient  to  call  tor  an  injunction  restraining  the  city  from 
collecting  a  larger  rental,  but  the  plaintiffs  are  entitled  to  an  injunction  re- 
straining the  use  of  the  revenue  raised  from  the  market  house  for  other 
than  market  hoase  purposes.  The  costs  to  be  paid  by  the  defendant,  the 
City  of  Pittsburgh. 

OPINION. 

The  items  in  the  fifth  finding  are  a  proper  charge.  If  there  were  no 
market  house  these  expenses  would  not  be  incurred.  It  is  true  that  the 
property  is  not  assessable  for  water  used,  but  it  i>  not  unfair  to  arrive  at 
the  cost  to  the  city  in  this  way. 

The  market  place  was  dedicated  to  public  use.  It  is  a  general  public 
convenience.  It»  character  is  described  in  Strickland  vs.  Penna.  R.  R.,  1S4 
Pa.,  348.  When  required  to  pay  more  than  a  reasonable  fee  in  relation  to 
the  cost  of  maintenance  and  thus  to  help  support  the  general  .ity  govern- 
nient,  the  market  men  are  deprived  of  the  privilege  which  is  given  to  them 
in  common  with  their  customers.  The  occupants  of  stalls  are  not  tenants, 
they  are  licensees:  McTighe  vs.  Schwartz,  223  Pa.,  277.  "The  authority  to 
erect  a  market  and  power  'to  regulate  the  general  police'  and  'to  preserve 
the  peace  and  good  order  of  the  city*  do  not  authorize  the  corporation  to 
impose  a  tax  for  revenue  purposes  upon  persons  occupying  market  stands 
in  the  streets  or  selling  produce  therein.  Such  power  must  be  plainly  con- 
ferred." Dillon  on  Municipal  Corporations  (5th  cd.1,  sec.  707.  "The  im- 
plied authority  to  license  which  flows  from  authority  to  regulate  confers 
authority  on  the  city  council  to  require  the  licensee  to  pay  a  reasonable 
license  fee  but  it  cannot,  under  guise  of  a  license  or  a  license  fee  or  by  virtue 
of  its  power  to  regulate,  impose  a  tax  upon  the  occuoation."  lb.,  sec.  665: 
State  vs.  Rowe,'72  Md.,  548;  State  vs.  Blaser.  36  La.  Ann..  363;  28  Cyc,  932. 

An  injunction  should  not  be  granted.  In  A.  &  P.  Tel.  Co.  vs.  Phila., 
190  U.  S.,  160,  a  case  involving  the  validity  of  an  ordinance  of  'he  City  of 
Philadelphia,  imposing  a  license  fee  upon  telegraph  poles  in  the  :ity  streets. 
Brewer,  J.,  said: 

"It  does  not  follow  from  thts  that  a  municipality  is  not  subject  to  any 
restraint  in  the  amount  of  the  charge  which  it  so  exacts.  •  •  •  When 
it  is  authorized  only  in  support  of  police  supervision,  the  expense  of  such 
supervision  determines  the  amount  of  the  charRc,  and  if  it  were  possible 
to  prove  in  advance  the  exact  cost  that  would  be  the  limit  of  the  tax.  In 
the  nature  of  things,  that,  however,  is  ordinarily  impossible,  snd  so  the 
municipality  is  at  liberty  to  make  the  charge  large  enough  to  cover  any 
reasonable  anticipated  expenses.  Tt  is  authorized  to  fix  such  charge  in 
advance,  and  need  not  wait  until  the  end  of  the  period  for  which  the 
license  is  granted.  It  may  not  act  arbitrarily  or  unreasonably,  but  the  risk 
may  rightfully  be  cast  upon  the  licensee,  and  the  charge  cannot  be  avoided 
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because  it  subsequently  appears  that  it  was  somewhat  in  excess  of  the 
actual  expense  of  the  supervision,  nor  can  the  licensee  then  recover  the 
difference  between  the  amount  of  the  license  and  such  coat" 

OPINION  ON  EXCEPTIONS. 

The  items  of  depreciation  and  extraordinary  repairs  and  interest  on 
valuation  of  building  were  found  to  be  properly  chargeable  to  the  market 
house  as  well  as  the  item  tor  painting-  and  repairing,  on  the  theory  lUat  the 
city  has  the  right  to  provide  for  the  future  out  of  the  revenue.  Al  fhc  (rial 
great  stress  was  laid  upon  the  part  of  the  prayer  asking  an  injunction  against 
the  collection  of  a  larger  rental  and  it  was  with  that  in  mind  that  we  held 
that  the  case  did  not  warrant  an  injunction.  We  are  of  opinion  that  this 
was  correct  but  that  an  injunction  should  he  granted  to  restrain  the  city 
from  using  any  of  the  revenue  for  purposes  other  than  for  the  market  house. 


Ooldstein  vs.  Allegheny  County. 

Criminal  practice JVrits Sennet  by  a  Constablt  of  another  borough i 

Legality  of Constable'^  fees.  • 

It  la  legal,  In  cases  of  necessity,  for  a  Justice  of  one  borough  to  address  the 
execution  of  criminal  writs  to  a  constable  of  another  borouRh  and  for  ncrvtce  of 
such  wrtlB  the  constable  Is  entltleil  to  hla  statutory  fees. 

Case  Stated.    No.  197S  April  Tenn,  1914.    C.  P.  Allegheny  County. 

Charles  B.  Prichard.  for  plaintifl. 
Charles  A.  Woods,  for  defendant 

Macpablane,  J.,  April  28,  1914. — The  case  stated  raises  the  single  ques- 
tion whether  a  constable  of  one  borough  is  entitled  to  costs  for  serving 
"various  legal  writs  in  criminal  cases"  directed  to  him  by  a  justice  of  another 
borough. 

The  very  early  case  of  Commonwealth  vs.  Keeper  of  the  Prison,  1 
Ashmead  183,  was  a  habeas  corpus  before  Judge  King,  of  Philadelphia,  at 
the  relation  of  Simpson,  a  private  citizen,  who  was  under  arrest  or  a  ch&rge 
of  assault  and  battery,  which  consisted  of  the  arrest  by  Simpson  of  the 
prosecutrix  and  taking  her  before  a  justice  who  had  issued  a  warrant  to 
Simpson  by  which  he  was  authorized  and  directed  to  arrest  the  woman. 
Simpson  was  discharged  on  the  ground  that  his  act  was  legal.  Judge  King 
said.  "Having  no  statutory  provisions  on  the  subject  of  arrests  in  criminal 
cases,  we  are  left  at  liberty  to  determine  this  question  by  the  rules  and  doc- 
trines of  the  common  law.  The  authorities  from  the  Year  Book  down  to 
the  most  recent  approved  text  writers  flow  in  one  uniform  course  and  all 
agree  that  a  .iustice  of  the  peace  in  a  criminal  case  may  authorize  any  person 
whom  he  pleases  to  be  his  officer.  All,  however,  consider  that  it  is  better 
to  direct  his  process  to  the  constable  of  the  place  where  it  is  to  be  executed; 
and  this  is  because  no  other  constable  or,  a  fortiori,  a  private  person  can  be 
compelled  to  execute  it." 

Sadler's  Criminal  Procedure,  p.  141.  says:  "The  warrant  shall  be  directed 
to  any  authorized  officer  or  to  any  indifferent  person  by  name,  or  to  the  con- 
stable of  the  district  generally,  but  even  if  it  be  directed  to  a  constable,  if  it 
be  executed  by  the  proper  officer  of  the  district,  it  will  be  good,"  citing 
Paul  vs.  VanKirk,  6  Binn.,  123.  This  was  an  action  of  trespass  for  taking 
property   under  an  execution  and  Chief  Justice  Tilghman   in   discussing  the 


PITTSBURGH  LEGAL  JOURNAL  227 

GoldBteln  vs.   Allegheny  County. 

c-bjection  to  th«  execution,  that  it  was  not  directed  to  any  constable,  said; 
"That  Act  of  Assembly  orders  that  the  justice  shall  direct  his  warrant  to 

the  constable  of  the  district.     This  execution  was  directed  to - 

constable.  It  would  have  been  more  proper  to  direct  it  to  the  constable  by 
name  or  to  the  constable  of  the  district  generally:  but  it  may  be  supported, 
because  it  is  admitted  that  it  was  executed  by  the  constable  of  the  district." 

The  case  in  1  Ashmead,  supra,  and  Commonwealth  vs.  Blair  Co.,  8  Dist., 
1S9,  are  cited  in  Sadler.  UcKinney's  Justice,  vol.  1,  page  182,  quotes  from 
Chitty's  Criminal  Law  the  laiii?iiaRe  used  in  1  Ashmead,  but  cites  Bums* 
Justice  that  if  a  statute  directed  that  a  justice  shall  grant  a  warrant  and  do 
not  state  to  whom  it  shall  be  directed,  it  must  be  to  the  constable,  but  the 
author  states  that  a  warrant  may  be  directed  to  any  private  person.  He 
also  quoted  from  a  Massachusetts  report  that  a  justice  has  no  authority  to 
direct  his  warrant  to  a  private  person  unljess  where  it  shall  be  necessary. 
Commonwealth  vs.  Blair  Co..  supra,  was  a, habeas  corpus  on  the  relation 
of  a  person  arrested  by  a  private  person  and  Judge  Bell  said  that  the  better 
course  to  follow  is  to  issue  a  warrant  to  a  constable  but  that  it  is,  if  neces- 
sary, in  the  power  of  a  justice  to  appoint  a  private  person.  Paul  vs.  Van- 
Kirk  is  not  authority  on  warrants  in  criminal  cases  for  the  Act  of  1810 
(Purd.  72S)  governed.  Com.  vs.  The  Keeper  and  Cora.  vs.  Blair  County, 
decide  nothing  more  than  that  an  arrest  by  a  private  person  under  warrant 
directed  to  him  is  valid.  The  right  to  fees  for  executing  warrants  is  by  acts 
of  assembly  in  constables  only. 

The  authorities  above  quoted  state  that  it  is  the  proper  practice  to  issue 
the  warrant  to  the  constable  of  the  district.  Under  the  .\ct  of  1895  (P.  L. 
37S.  Pordor  721)  he  has  been  elected  constable  of  that  district.  The  mani- 
fest purpose  of  that  act  is  that  he  should  serve  the  warrants  issued  by  the 
justice  of  that  district.  In  cases  of  necessity  it  seems  that  a  warrant  may 
be  executed  by  another  constable.  The  case  stated  does  not  indicate  whether 
the  warrants  showed  that  they  were  so  issued  from  necessity  and  we  must 
assume  from  the  language,  "various  legal  writs  in  criminal  cases,"  that  they 
were.  We  do  not  express  any  opinion  on  the  question  whether  the  writs 
must  so  state  or  what  the  consequences  would  be  if  they  failed  to  do  so  and 
our  decision  in  no  way  afiFects  writs  and  process  in  civil  cases.  We  hold  only 
that  the  plaintiff,  as  this  case  stands,  is  entitled  to  judgment 

April  28th,  1914,  judgment  is  entered  in  favor  of  the  pl&intifl  und  Against 
the  defendant  in  the  sum  of  $154.08. 
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Role  to  Show  Cauae  Why  Tax  Lien  Should  Not  B«  Strickea  Prom  Record. 

Sheriif  sale Borough  taxes— — Proceeds  of  sale Pavment  of  taxes  out  of 

fund. 

A  Ttorough  school  tax  for  the  year  1910  was  aaHeaBed  on  the  day  that  cer- 
tain real  estate  was  sold  at  ahertlT*  aale  Mid  tb«  Borongrh  tax  for  the  aame  tost 
waa  aaaesaed  within  ten  daya  thareafteT  and  the  apeoial  return  of  the  aale  itm> 
made  ten  days  after  the  BorouKh  tax  waa  aaaeaaed.  No  notice  of  the  taxaa  was 
Klven  to  the  Bheritt  before  he  made  hie  return  and  there  was  no  approi>riati<m. 
made  by  that  offlcer  for  the  payment  of  the  taxea. 

Held  tbat  fn  as  much  as  the  duplicate  for  these  taxea  was  not  lawfullir  r«* 
oalTed  by  the  oollector  until  after  the  conllrniatloiL  of  the  aale  and  there  belnf 
aothlDE  In  the  teclslatlon  on  this  subject  maklnK  tbe  taxea  a  lien  at  tliat  time. 
It  waa  not  charseable  to  the  funds  realized  from  the  sale. 

Exceptions  to  Sheriff's  Sale.  No.  387  April  Term.  1914.  C.  P.  Allegheny 
County. 

John  D.  Brown  and  John  B.  Winner,  for  plaintiff. 
Hiram  Schoch,  lot  defendant. 

Fhazer.  p.  J.,  February  14,  1914.— The  facts  are  as  follows:  On  June 
6,  1910,  petitioner  purchased  at  Sheriff's  Sale,  lots  Nos.  22,  23  and  24  in 
Ramaley  &  Delp's  plan  of  lots,  situate  in  the  Borough  of  Avalon,  for  the 
sum  of  $3,270.00,  the  property  being  sold  as  that  of  Annie  T,  Winters,  In 
distributing  the  purchase  money  no  allowance  was  made  for  the  taxes  tor 
the  year  1910.  The  petitioner's  contention  is  that  a  claim  for  these  taxes 
should  have  been  made  upon  the  fund,  and  not  having  been  made,  they 
are  divested  and  the  purchaser  takes  the  property  free  and  discharged  of 
tlieni. 

From  the  petition  and  answer  it '  appears  that  the  School  tax  was 
assessed  in  the  evening  of  the  day  of  the  Sheriff's  sale,  June  6,  1910.  and 
the  Borough  tax  within  ten  days  thereafter,  each  tax  being  assessed  in 
the  name  of  Annie  T.  Winters.  The  special  return  of  the  Sheriff  was 
made  in  open-  Court  on  June  25.  1910.  Exceptant's  contention  is  that  notice 
of  these  taices  for  the  year  1910  should  have  been  given  the  Sheriff  and 
appropriation  made  by  that  officer  for  their  respective  amounts,  and  in 
default  of  such  notice  the  property  is  released  from  the  assessment.  The 
Act  of  May  I,  1909,  P.  L.  305,  requires  that  tax  duplicates  shall  be  deliv- 
ered to  the  Collector  of  Taxes  in  the  different  boroughs  and  townships, 
and  requires  the  Tax  Collector  to  give  public  notice  as  soon  thereafter  as 
conveniently  can  be  done,  by  at  least  ten  written  or  printed  notices  to  be 
posted  in  as  many  public  places  in  different  parts  of  the  Jownship  or  bor- 
ough, setting  forth  that  the  duplicate  has  been  issued  and  delivered  to 
him,  and  that  all  persons  shall  within  ninety  days  from  the  date  of  such 
notice  make  payment  of  the  taxes  charged  against  them.  That,  we  under- 
stand, gives  the  taxpayer  ninety  days  in  which  to  pay  the  taxes  assessed 
against  him,  if  he  desires  a  reduction  for  payment  within  that  time,  and 
if  not  paid  within  that  time  a  penalty  is  required  to  be  added  by  the  Col- 
lector. We  find  nothing  in  either  the  Act  of  1907  or  the  Act  of  1909  which 
requires  the  Tax  Collector  to  give  notice  of  the  taxes  for  the  current  year 
in  the  event  of  the  sale  of  the  property  by  the  Sheriff.  While  he  may  no 
doubt  give  such  notice,  a  failure  upon  his  part  to  do  so  does  not.  in  our 
opinion,  relieve  the  property  from  the  tax  assessed  against  it.  In  this  case 
the  School  tax  having  been  assessed  by  the  School  Board  upon  tbe  day 
of  the  Sheriff's  sale,  and  the  borough  tax  by  the  proper  borough  authori- 
ties within  ten  days  thereafter,  and  the'  duplicate  for  these  taxes  not  havingr 
been  received  by  the  Collector  until  July  3,  1910,  it  would  not  be  reason- 
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>bl«  to  hold,  is  the  absence  of  specific  legislation,  that  it  was  the  dutjr  of 
the  aathoriticB  to  make  claim  upon  the  fund  realized  at  the  SherifFs  sale. 
These  taxes  were  lawfully  assessed  against  the  property  purchased  by  peti- 
tioner while  the  title  was  in  Mrs.  Winters;  and  under  the  circumstances  of 
this  case,  in  our  opinion  were  not  divested  by  the  Sheriff's  sale. 
And  now,  to  wit:  February  14th,  1914,  exceptions  dismissed 


In  re  Petition  for  Opening  Ballot  Box  and  Recounting  and  Correcting  Vote. 
Eltction  law Marking  ballot Candidate  of  Iwo  parties Voting  for  two 

The  name  of  a  person  ss  candidate  for  office  at  a  B^neral  election  appeared  on 
Ihe  ballot  under  three  different  pardea.  A  voter  marked  hla  ballot  for  this  candi- 
date after  the  name  of  two  parties. 

Held  that  the  ballot  was  IIUbbI. 

See  In  re  Election  of  Councllmen — Ford.  J..  P,  U  J,  Vol.  62.  p.  119,  followed. 

Petition  to  Open  Ballot  Box  and  Recount  Vole.  No.  16  November  Sessions, 
1913.    Q.  S.  Allegheny  County. 

Htrbert  R.  Hahn,  tot  petitioner. 
Gto.  B.  Ltwis,  for  respondent. 

Uaoabune,  Maymakbb,  JJ.,  March  3,  19)4. — John  H.  Stokes  was  a 
candidate  on  the  Democratic  and  Socialist  tickets.  Albert  C.  Carlysle  was 
a  candidate  on  the  Democratic,  Washington  and  Republican  tickets.  The 
election  board  returned  161  votes  for  Stokes,  163  for  Carlysle.  Two  votes 
are  in  dispute,  both  counted  for  Carlysle.  The  stipulation  is  "that  the  ques- 
tion for  the  decision  of  the  court  is  whether  the  two  ballots  counted  for 
Albert  C.  Carlysle,  one  of  which  was  marked  by  placing  an  "x"  in  the  square 
opposite  the  Washington  Party  following  his  name  and  also  an  "x"  in  the 
square  opposite  the  Republican  Party  following  his  name  and  the  other 
of  which  was  marked  by  placing  an  "x"  in  the  square  opposite  the  Wash- 
ineton  Party  following  his  name  and  also  an  "x"  in  the  square  opposite 
the  Democratic  Party  following  his  name,  were  legal  ballots  and  should 
be  lawfully  counted  as  two  votes  for  the  said  Albert  C.  Carlysle." 

In  the  matter  of  Contested  Election  in  the  Second  Ward  of  Wilkins- 
hiire  at  No.  14  November  Sessions.  1913,  the  question  was  whether  ballots 
marked  with  a  cross  in  the  space  which  followed  the  name  of  Jacob  Wein- 
man designated  "Washington  Party"  and  with  another  cross  in  the  space 
which  followed  his  name  designated  "Good  Government  Party"  were  legal 
votes,  and  it  was  held  that  they  were  not. 

We  are  of  opinion  that  the  two  votes  should  not  have  been  counted 
for  Albert  C.  Carlysle  and  that  the  election  resulted  in  161  votes  being  cast 
for  Albert  C.  Carlysle  and  a  like  number  for  John  H.  Stokes,  making  said 
election  result  in  a  tie  and  no  election,  and  it  is  ordered  that  this  fact  shall 
be  certified.to  the  Council  of  the  Borough  of  Avalon. 
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Conunonwealth  ex  »L  Christ;  et  aL  w.  Walters. 
Alternaiive  mandamus Servict  of  Acts  of  June  Sth,  1893,  and  July  9lh,  1901. 


Rule  to  set  aside  writ  of  alternative  mandamus.  No,  ?54  Januarv  Term,  1914. 
C.  P.  Allegheny  County. 

C.  A.  Polk,  for  relator. 

John  S.  Welter,  for  respondent 

Ford,  J.,  February  18,  1914.— This  is  a  rule  to  show  cause  why  the 
service  of  the  alternative  writ  of  mandamus  issued  in  the  above  entitled 
matter  should  not  be  set  aside. 

The  reasons  assigned  are; 

1.  That  the  alternative  writ  was  not  served  by  a  person  authorized  by 
law  to  make  such  service. 

2.  That  the  alternative  writ  was  not  served  in  the  manner  prescribed 
by  law. 

The  writ  was  served  by  David  L-  Lawrence  on  E.  R.  Walters,  Collector 
of  Delinquent  Taxes  of  Allegheny  County,  defendant  above  named,  and  was 
made  in  pursuance  with  section  5  of  the  act  of  June  8,  1893,  which  reads: 

_  "All  writs  in  the  alternative  form  *  *  •  may  be  served  by  the  plaintiff 
or  anyone  by  him  authorized  or  by  any  sheriff  or  deputy  sheriff  in  any 
county  of  the  commonwealth  in  which  the  defendant  may  be." 

David  L.  Lawrence  was  not  a  sheriff  or  deputy  sheriff  but  was  author- 
ized by  the  petitioners  to  serve  the  writ 

The  contention  of  the  defendant  is  that  the  service  was  not  made  in 
compliance  with  the  act  of  July  9,  1901,  P.  L.  614,  the  13th  section  of  which 
provides: 

"Service  of  the  writ  of  quo  warranto  and  of  the  writ  of  mandamus  may 
be  made  on  the  defendant  wherever  found  as  in  the  case  of  summons." 

Section  one  of  the  act  provides  that  the  writ  of  summons  may  be 
served  by  the  sheriff  of  the  county.  The  act  relates  to  the  service  of 
process  in  actions  at  law  and  the  effect  thereof  and  provides  a  compre- 
hensive system  of  regulatinff  the  manner  of  service  of  all  writs,  and  repeals 
all  acts  or  parts  of  acts  inconsistent  therewith.  Jt  is  doubtful  whether  this 
affects  the  act  of  1893  insofar  as  it  relates  to  service  by  the  plaintiff  or  by 
anyone  authorized  by  him.  However,  we  are  of  opinion  that  the  writ  should 
have  been  served  in  compliance  with  the  act  of  1901,  and  not  having  been 
so  served,  the  service  should  be  set  aside. 

Now,  February  IS,  1914,  the  service  of  the  writ  of  alternative  mandamus 
is  set  aside  without  prejudice  to  the  right  of  the  plaintiff  to  apply  for  and 
have  issued  another  alternative  writ. 
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Slate  lax Bills  from  justicti Transeripts  of  justicts Act  of  Afril  6th; 

1830. 

An  appeal  from  tbe  Judgment  of  a  Justice  of  the  Peace  or  Aldarman  to  th« 
Court  of  Common  Pleas  lis  not  to  be  considered  a  "orjKlnHl  writ"  under  Sfctlon 
1  of  the  Act  of  April  tth,  ISSO,  for  which  the  state  can  fix  a  tax  of  fifty  cents. 

Alt  appeal  from  the  Judsment  Df  a  Juelloe  of  the  Peaco  or  an  Alderman, 
which  la  filed  with  tbe  Prothonotary,  or  a  transcript  of  tbe  Judgment  obtained 
by  a.  Justice  of  the  Psace  and  tiled  In  the  Protbonotary's  office  lor  the  purpose 
of  obtalDlnK  a  lien  on  tbe  real  estate  of  the  defendant,  la  a  transcript  of  the  claas 
referred  to  In  the  Act  of  ISSO  for  the  flUnx  of  which  a  state  tax  of  25  cents  can 
be  coUectsd. 

February  9,  1914. 
Hon.  A.  W.  Powell, 
Auditor  General, 
Harrisbui^,  Pa. 

Sir: 

This  Department  is  in  receipt  of  your  communication  of  January  22, 
1914,  asking,  in  stibstance,  to  be  advised  whether  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  or  alderman  to  a  court  of  common  pleas  is 
to  be  considered  for  the  purpose  of  fixing  the  amount  of  the  State  tax 
thereon  as  an  "original  writ"  under  section  3  of  the  act  of  April  6,  1830 
(P.  L,  272),  npon  which  the  sum  of  fifty  cents  is  taxable,  or  as  a  "tran- 
script of  a  judgment  of  a  justice  of  the  peace  or  alderman,"  within  the 
meaning  of  said  section,  upon  which  the  tax  is  fixed  at  twenty-five  cents. 

Tbe  said  act  of  1830  is  an  act  fixing,  inter  atia,  the  amounts  which  pro- 
thonotaries  of  courts  of  common  pleas  shall  tax  and  collect,  in  addition  to 
the  fees  theretofore  required  by  law,  for  and  on  account  of  the  Common- 
wealth. 

In  tbe  3rd  section  of  this  act  it  is  provided  that  prothonotaries  "shall 
demand  and  receive  on  any  original  writ  issued  out  of  said  courts  (except 
tbe  writ  of  habeas  corpus)  and  on  the  entry  of  every  amicable  action  the 
sum  of  fifty  cents  •  •  •  and  on  every  transcript  of  a  justice  of  the  peace 
or  alderman  the  sum  of  twenty-five  cents." 

In  an  opinion  heretofore  rendered  to  your  Department  under  date  of 
June  2,  1910,  by  Second  Deputy  Attorney  General  Hargest  (Official  Opinions 
of  the  Attorney  General,  1909-10,  page  67),  It  is  held  that  the  words  "orig- 
inal writ,"  as  used  in  the  above  quoted  section  of  the  act  of  1830,  are  used 
to  describe  "the  first  process  or  judicial  instrument  by  which  the  court 
commands  son^ething  therein  mentioned  to  be  done."  Upon  alt  such  writs 
a  tax  of  fifty  cents  is  fixed. 

Your  present  inquiry,  however,  relates  more  particularly  to  the  pro- 
vision fixing  a  tax  of  twenty-five  cents  on  "every  transcript  of  a  judgment 
of  a  justice  of  the  peace  or  alderman,"  and  the  question  now  arising  is, 
whether  an  appeal  from  the  judcment  of  a  nisl'cc  of  tJ'c  o^af  ■  or  al'lpr- 
man  is  to  be  considered  as  included  in  the  general  description  "every 
transcript  of  a  judgment  of  a  justice  of  the  peace  or  alderman." 

By  the  4th  section  of  the  act  of  May  20,  1810,  5  Sm.  164,  it  is  provided 
that  when  an  appeal  is  taken  from  the  judgment  of  a  justice  of  the  peace, 
the  whole  proceeding  "shall  be  certified  to  the  prothonotary  of  the  proper 
county,  who  shall  enter  the  same  on  his  docket;  and  the  suit  shall  from 
thence  take  grade  with  and  be  subject  to  the  same  rules  as  other  actions 
where  the  parties  are  considered  to  be  in  court,"  and  it  is  further  pro- 
vided in  said  section  that  the  party  appellant  "shall  file  the  transcript  of 
the  record  of  the  justice  in  the  protbonotary's  office  on  or  before  the  first 
day  of  the  next  term  of  the  court  of  common  pleas  of  the  proper  county,  etc." 
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In  addition  to  this  provision  for  the  filinE  oi  a  transcript  of  the  record 
of  the  magistrate  upon  an  appeal  from  his  judgment,  provision  is  made  by 
the  10th  section  of  said  act  of  1810,  5  Sm.  166,  for  the  enterine:  bjr  pro- 
thonotaries  on  their  dockets  of  "transcripts  of  judgments  obtained  before 
justices  of  the  peace  of  their  proper  counties,"  (or  the  purpose  of  obtaining 
a  lien  upon  the  real  estate  of  the  defendant  or  defendants  in  said  judg- 
ments, and  to  the  end  that  further  proceedings  may  be  had  thereon. 

These  last  mentioned  transcripts  are  clearly  within  the  class  of  tran- 
scripts referred  to  in  the  said  act  of  1830,  and  for  the  filing  of  which  a  State 
tax  of  twenty-five  cents  is  therein  fixed.  In  view  of  the  provision  of  the 
said  act  of  1810  that  when  an  appeal  has  been  taken  from  the  judgment  of 
a  justice  of  the  peace,  and  the  appellant  has  filed  a  transcript  of  the  record 
of  the  justice  in  the  prothonotary'a  office  of  the  proper  county,  "the  suit 
shall  from  thence  take  grade  with  and  be  subject  to  the  same  rules  as 
other  actions  where  the  parties  are  considered  to  be  in  court,"  it  is  clear 
that  the  paper  certified  by  the  magistrate  and  filed  in  the  office  of  the  pro- 
thonotary,  is  not  an  original  writ  within  the  meaning  of  the  said  act  of 
1S30,  as  construed  in  the  opinion  herein  referred  to. 

In  a  proceeding  of  this  character  nothing  is  isaued  out  of  the  court 
of  common  pleas.  The  effect  of  the  filing  of  the  paper  is  to  place  a  suit 
upon  the  records  of  the  court  of  common  pleas  in  which  suit  the  parties 
are  "considered  to  be  in  court."  The  filing  of  this  paper  within  the  time 
specified  by  law  perfects  the  appeal.  The  act  of  1810  describes  the  paper 
required  to  be  filed  by  the  appellant  as  "the  transcript  of  the  record  of 
the  justice." 

You  are  accordingly  advised  that  such  transcripts  filed  for  the  purpose 
of  appealing  from  the  judgments  entered  by  justices  of  the  peace  or  alder- 
men, are  "transcripts  of  a  judgment  of  a  justice  of  the  peace  or  alderman," 
within  the  meaning  of  the  3rd  section  of  the  act  of  1830,  and  that  a  State 
tax  of  twenty-five  cents  is  to  be  charged  and  collected  upon  each  tran- 
script of  this  character,  as  well  as  upon  transcripts  filed  for  the  purpose 
of  securing  a  lien  upon  real  estate. 

Very  truly  yonrs, 

JOHN  C.  BELL. 

Attorney  General. 
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Cities Police  powers Elcclric  it'irti Removing   poles   and  laying   under- 

The  Cltr  of  Plttaburgh  granted  to  the  B  corporation.  Incorporated  to  furnlBh 
.  IlKht.  «tc.,  by  electricity  to  the  public,  a  rranchlse  to  use  the  Mreets  for  this  pur- 
pose. B  erected  ttB  polea  and  wires  and  after  a  number  of  years  the  city  ttaaeed 
an  ordinance  requlrlny  the  company  to  lay  Its  wires  In  conduits  underground  on 
certain  congested  streets  which  were  being  Improved.  The  Mg'hly  charged  wires 
were  a  menace  to  the  pubHc  and  in  other  ways,  and  the  cost  of  laying  them 
underground  was  hE<ivy  but  not  contlRcatory.  The  ordinance  related  only  to  cer- 
tain streets  sod  did  not  apply  generally  throughout  the  city.  Held  that  the  city 
had  a  right  under  its  police  powers  granted  by  the  state  to  require  the  wires  to 
be  laM  underground  and  the  ordinance  was  a.  reaeonable  exercise  of  those  powers. 

In  Equity.     No.  2463  April  Term.  1913.     C.  P.  Allegheny  County. 

Reed,  Smith,  Shaw  &  Beat  and  E.  W.  Smith,  for  p la  miff. 
Charles  A.  O'Brien.  C.  K.  Robinson  and  C.  F,.  Bown.  tor  defendant. 

DISCUSSION. 

Cohen,  J,.  January  10.  1914.— This  hill  is  filed  by  the  Duquesne  Light  Com- 
pany to  restrain  the  City  of  Pittsburgh  by  injunction  from  enforcing  the  pro- 
visions of  an  ordinance  which  requires  public  service  corporations  to  place  their 
wires,  cables  and  other  apparatus  maintained  on  Main  street  from  Wtst  Carson 
street  to  Mansfield  avenue,  and  on  Wabash  avenue  from  Steuben  street  to  Main 
street,  and  from  Park  way  to  Independent  street  in  the  City  of  Pittsburgh,  in 
underground  conduits,  the  wires  and  equipment  now  being  maintained  overhead 
upon  poles. 

We  are  asked  to  declare  this  ordinance  vo^d,  not  becaust  of  any  fraud  or 
insinuation  of  such,  but  because  of  its  being,  as  alleged,  an  abuse  of  the  police 
power,  under  the  authority  of  which  it  was  enacted  or  could  bt  enforced,  and  a 
violation  of  the  contract  rights  between  the  City  of  Pittsburgh  and  the  plaint'ff, 
tinder  which  the  plaintiff  has  occupied  and  does  now  occupy  said  streets  with  its 
poles  and  wires,  and  that  the  provisions  of  said  ord'nance  requiring  it  to  construct 
underground  conduits  are  unreasonable,  that  it  would  be  put  to  great  expense 
thereby,  the  cost  of  which  would  be  greater  than  the  income  and  that  the  cost  cf 
maintenance  would  exceed  the  income,  and  further  that  the  provisions  of  the 
ordinance  requiring  it  to  provide  ducts  in  the  said  conduits — for  the  use  of  the 
city,  without  compensation — is  unreasonable  and  void  and  a  t.iking  of  private 
property  for  public  use  without  just  compensation  and  a  violation  of  the  fifth 
amendment  of  the  Const'lution  of  the  United  States  and  of  that  of  Pennsylvania 
and  of  the  contract  between  the  said  city  and  pbintiff  under  which  plaintiff  exer- 
cises its  rights  upon  the  streets.  If  this  position  is  supported  by  the  evidence  sub- 
mitted, it  should  be  sustained  and  the  injunction  prayed  for  granted;  if  not,  the 
bill  must  be  dismissed. 

As  to  these  averments  it  was  shown  by  defendants  that  the  .Allegheny  County 
Light  Company,  on  December  22.  1892,  filed  its  acceptance  of  all  the  provisions  of 
a  general  ordinance  of  the  City  of  Pittsburgh,  passed  November  25,  1892,  section 
4  of  which  provides,  "The  City  of  P!ttsbutT!h  shill  at  all  times  have  the  right  and 
power  to  place  within  any  such  undei^round  system,  and  use  and  operate  therein, 
all  the  wires,  cables,  devices  and  apparatus  necessary  to  or  used  by  the  bureau  of 
electricity  of  said  city  for  fire  alarm,  police  or  call  system  purposes,  and  to  at  any 
and  all  times  place,  replace,  alter,  repair  and  replenish  the  same  (without  cost 
to  said  city)." 
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It  was  also  shown  by  the  ttstimony  of  defendant  tkit  the  ordinance  to  the 
Diiquesne  Lifiht  Company  of  the  City  of  Pittsburgh,  which  was  approved  Xonm- 
her  3.  1904,  provided  in  section  1  thereof,  as  follows; 

"Subject,  however,  to  all  the  provisions  of  an  ordinance  of  the  City  of  Pitts- 
burgh, duly  passed  anil  approved  May  22,  1895.  and  recorded  in  Ordinance  Book, 
volume  10,  page  292,  entitled,  \\  General  Ord'nancc  relating  lo  the  entry  upon, 
use  and  occupation  of  highways  of  the  City  of  Pittsburgh  by  corporations  supply- 
ing electric  light,  heat  and  power  to  the  public,  or  operating  telegraph  or  telephi)ne 
lines  and  providing  regulations  pertaining  thereto.'  and  subject  lo  all  the  pro- 
visions of  any  general  ordinance  relating  to  ihc  s.amc  subject,  which  miy  at  any 
time  hereafter  be  adopted,  and  that  seclion  6  of  the  said  general  ordinance  of  M:iy 
22.  1895,  provides  as  follows : 

"The  City  of  Pittslmrgh  shall,  at  all  times,  have  the  right  and  power  to  plice. 
use  and  operate  within  any  such  underground  conduit  or  subway,  such  wires, 
cibles,  devices  and  apparatus  as  may  he  necessary  for  use  by  the  Bureau  of  Elec- 
tricity of  said  city,  for  fire  alarm,  police  or  call  system  purposes,  and  at  any  and 
all  times  replace,  .alter,  repair  and  maintain  the  same." 

The  City  of  Pittsburgh  is  a  city  of  the  second  class,  and  under  it.s  charter  act 
has  the  following  general  powers.  Article  19,  section  3,  paragr.iph  43 : 

"To  make  all  such  ordinances,  hy-laws,  rnles  and  regulations  not  inconsistent 
with  the  constitution  and  laws  of  this  commonwealth  as  may  b^  expedient  or  nec- 
tssary.  in  addition  to  the  special  powers  in  this  section  granted,  for  the  prop.r 
m.inagement.  care  and  control  of  the  city  and  its  linances,  and  the  maintenance  of 
the  peace,  good  government  and  welfare  of  the  c  ty  and  its  trade,  commerce  .mil 
manufactures,  tht  same  to  alter,  modify  and  to  repeal  at  pleasure." 

It  also  has  the  following  specific  powers,  -Article  19.  section  3,  p.iragraphs  12 
and  13.     Paragraph  12  provides  as  follows: 

"Every  city  of  the  second  class  in  its  corporate  capacity  is  authorized  .md 
empowered  to  enact  ordinances  tor  the  following  purposes,  in  addition  to  the  olhtr 
powers  granted  by  this  act ; 

"XII.  To  require  the  removal  of  all  obstructions  from  the  sidewalks,  curb- 
stones, gutters,  streets  and  street  crossings,  at  the  expense  of  the  owners  or  occu- 
piers of  the  ground  fronting  thereon,  or  at  the  expense  of  the  person  or  persons 
placing  the  same  there;  and  to  regulate  the  planting  and  protection  of  shade  trees 
in  the  streets,  the  building  of  cellar  and  basement  ways  and  other  excavations 
through  or  under  the  sidewalks  in  said  city, 

"XIII.  To  make  and  establ-sh  such  and  so  many  uniform  rules  and  regula- 
tions, as  to  them  may  seem  expedient,  for  the  better  regulation  of  porches,  por- 
ticoes, benches,  doorsteps,  railings,  bnlk,  hay  or  jut  windows,  areas,  cellar  doors 
and  cellar  windows,  signs  and  sign-posts,  boards,  poles  or  frames,  awnings,  awn- 
mg  posts,  or  other  devices  or  things,  projecting  over,  under,  into,  or  otherwise 
occupying  the  sidewalks  or  other  portion  of  any  streets,  lanes  or  alleys,  and  in 
relation  to  boxes,  bales,  barrels,  hc^sheads,  crates  or  articles  of  merchandise,  lum- 
ber, coal,  wood,  ashes,  building  materials,  or  any  other  article  or  thing  whatso- 
ever, placed  in  or  upon  any  of  the  said  sidewalks  or  other  portion  of  said  streets, 
lanes,  or  alleys,  and  also  to  prevent  and  remove  all  encroachments  thereon." 

It  would  appear,  therefore,  that  a  city  of  the  second  class  is  under  the 
provisions  of  Paragraphs  12  and  13,  especially  under  the  provision  of  Para- 
graph 12,  given  the  right  to  require  the  removal  of  all  obstructions  on  the 
sidewalks,  and  that  a  city  of  the  second  class,  having  this  power,  can  re- 
quire the  removal  of  poles,  or  other  obstructions  on  the  sidewalks.  The 
Court  in  reviewing  an  ordinance  of  the  City  does  not  act  as  a  member  of 
council  to  determine  the  wisdom  of  such  legislation,  but  merely  passes 
upon  the  question  of  whether  there  was  any  power  in  council  lo  enact 
legislation  on  the  subject,  and,  if  so,  to  determine  whether  there  has  been 
fraud  or  a  flagrant  abuse  of  power  in  the  legislation. 
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No  attempt  is  made  in  this  case  to  prohibit  or  restrict  the  franchise 
of  the  Allegheny  County  Light  Company  or  the  Duqticsne  Lifthl  Com- 
pany, but  simply  to  provide  that  the  franchise  shall  be  exercised  in  such 
a  manner  as  to  be  the  least  harmful  or  dangerous  to  the  community  and 
to  reduce  to  a  minimum  the  risks  to  which  the  public  who  us;  th'^  highway 
are  now  subject. 

The  reasons  given  in  support  of  plaintiff's  position  are: 

"First.  That  the  ordinance  is  an  infringement  of  the  vesl-d  rights 
of  the  company  to  maintain  its  overhead  wires  upon  the  said  streets  under 
its  charter,  the  laws  of  the  State  and  its  ordinances,  subject  only  to  reason- 
able police  regulations  of  the  city. 

"Second.  The  wires  and  overhead  structures  have  not  been  a  menace 
or  source  of  danger  to  the  public  using  the  said  streets  and  have  not  been 
maintained  in  disregard  of  or  violation  of  police  regulation  of  the  City  of 
Pittsburgh. 

"Third.  If  the  provisions  of  the  said  ordinance  were  carried  out  by 
the  plaintiff,  it  would  amount  to  the  practical  confiscation   of  its   property." 

It  is  argued  by  plaintiff's  counsel  that  the  powers  and  dutios  of  the 
company  are  prescribed  by  the  Act  under  which  it  is  incorporated,  and 
regulations  which  the  -city  is  authorized  to  adopt  are  such  as  relate  only 
to  the  manner  of  the  construction  of  the  poles,  wires  and  equipment  and 
the  character  thereof  with  respect  to  public  safety  and  convenience.  We 
cannot  agree  in  detail  to  this  broad  statement  descriptive  of  the  powers 
of  the  company,  for  if  "public  safety  and  convenience"  is  involved,  as  con- 
ceded in  the  above  proposition,  then  the  city's  power  to  regulate  may  ex- 
tend to  the  method  of  transportation  of  the  electric  current,  and  if  ex- 
perience and  the  development  of  the  art  of  supplying  electricity  ha-i  proven 
that  public  safety  can  best  be  secured  by  means  of  subway  transmission, 
then  the  mere  right  to  change  the  mode  of  supplying  such,  so  long  as  it 
does  not  infringe  on  the  original  right  to  do  so,  granted  by  the  State,  can- 
not be  denied  to  the  city  under  the  authority  of  its  police  power,  especially 
where  such  change  of  mode  does  not  involve  unreasonable  financial  expendi- 
ture, as  in  this  case,  and  is  done  merely  to  secure  to  the  public  such  greater 
safety  and  convenience  as  is  now  demanded  when  compared  with  the  con- 
ditions that  existed  when  the  city  first  gave  its  assent  by  ordinance  to  the 
use  of  wires  strung  on  poles  some  eighteen  years  apo.  We  find  it  to  be 
declared   in  McQuillan  on   Municipal  Ordinances,  pp.  722  and  723,  that— 

".All  reasonable,  necessary  and  general  city  improvements  which  tend 
to  decrease  the  obstruction  of  the  streets  or  increase  the  safety  and  con- 
venience of  the  publia  in  their  use  may  he  enforced  by  ordinance.  The 
fact  that  the  power  to  grant  the  franchise  is  vested  in  the  legislature,  or 
the  company  has  the  sole  and  exclusive  privilege  of  lighting  the  streets 
in  part  of  the  city  clearly  does  not  exempt  it  from  reasonable  municipal  police 
regulations," 

While  it  may  he  true  that  unreasonable  burdens  which  impair  contract 
obligations  cannol  be  imposed,  and  a  franchise  to  us^  streets  for  the  erec- 
tion of  poles  and  overhead  lines  under  conditions  respecting  permits  and 
directions  as  to  where  the  same  shall  be  placed,  when  accepted  and  acted 
upon  may  become  a  contract  which  without  reservation  can  neither  be 
repealed  nor  so  amended  as  to  impair  rights  acquired  under  it,  yet  all 
such  franchises  are  subject  to  reasonable  police  regulations  in  thy  interest 
of  public  safety  and  convenience,  and  therefore,  when  reason,,  convenience 
or  the  good  government  of  the  municipality  requires,  wire  using  companies 
may  he  compelled  to  place  their  wires  in  suh-surface  conduits. 

The  plaintiff  has  a  vested  right  as  claimed,  but  that  vested  right  is 
not  as  broad  as  contended  for  and  only  extends  to  the  furnishing  of  electric 
light   when  the  city's  assent  has  first  been   obtained,  which    right  is   not 
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denied  by  the  ordinance  in  question,  for  the  reason  that  it  is  merely  sup* 
plementary  to  the  original  ordinance  granting  assent  on  the  part  of  the 
city  'to  the  plaintiff,  which  assent,  however,  always  has  been  ^nd  always 
must  be  subject  to  that  reasonable  regulation  as  to  the  mode  of  furnishing 
such  electric  current  which  is  most  consistent  with  the  safety  and  con- 
venience of  the  public,  having,  it  is  true,  at  the  sume  time,  due  TLgard,  as 
far  as  that  safety  can  be  secured,  to  the  expenditure  involved  in  ;he  change 
as  a  matter  of  abstract  justice. 

Even  though  the  incidental  expense  of  the  change  would  deprive  plain- 
tiff of  part  of  the  benefit  of  its  franchise,  the  franchise  would  have  to  yield 
to  that  which  is  essentially  necessary  for  the  protection  of  life,  property 
and  the  convenience  of  the  public.  Such  is  the  true  purpose  of  Ihe  con- 
dition attached  to  the  grant  by  the  State  as  set  forth  in  the  recited  Act 
of  Assembly,  to  wit:  that  the  grant  of  the  charter  permitting  the  use  of 
the  streets  is  made  subject  to  the  assent  of  the  city  authorities. 

It  must  be  remembered  that  in  its  grant  to  the  plaintiff  by  the  legis- 
latu'e.  whether  by  virtue  of  its  original  charter  under  the  Act  jf  the  29th 
of  April,  1674,  or  whether  under  its  new  charter  granted  to  the  company 
on  the  surrender  of  its  original  charter  under  and  by  virtue  of  the  Act 
of  Assembly  approved  the  8th  day  of  May,  1889.  P.  L.  136,  neither  of  these 
expressly  specifies  any  particular  mode  of  supplying  electric  ligh!.  but  im- 
pliedly left  that  to  the  city,  as  indicated  by  the  limitations  coniained  in 
the  said  Act  of  1889,  to  wit:  "Provided  that  no  company  which  may  be 
incorporated  under  the  provisions  of  this  Act  shall  enter  upon  ary  street 
of  any  city  or  borough  of  this  Commonwealth  until  after  the  consent  to 
attch  entry,  of  the  councils  of  the  city  or  borough  in  which  such  street 
may  be  located,  shall  have  been  obtained."  Tt  is  quite  true  that  ihu  proviso 
in  the  third  section  of  the  Act  of  May  8,  1889,  which  refers  to  the  surrender 
of  original  charters  and  the  acceptance  of  the  provisions  of  the  new  Act 
of  Assembly  of  1889,  provides  that:  "All  the  property,  rights,  easements 
and  privileges  belonging  to  said  associations  and  corporations  theretofore 
acquired  by  gift,  grant,  conveyance,  municipal  ordinance,  assignment  or 
otherwise  upon  such  acceptance  shall  be  and  are  hereby  ratified,  approved, 
affirmed  and  assured  unto  such  acceptors  and  corporations  with  like  effect 
and  to  all  intents  and  purposes  as  if  the  same  had  been  originally  acquired 
by  and  under  the  authority  of  this  Act  and  such  company  or  corporation 
shall  thereafter  be  governed  by  the  provisions  of  this  Act."  N.;vertheless. 
there  is  nothing  in  this  language  or  in  the  law  pertaining  lo  th;  subject 
matter  involved  herein  which  prevents  the  free  exercise  of  the  municipal 
police  power  from  enacting  ordinances  from  time  to  time  relative  to  the 
mode  in  which  the  said  streets  could  be  used  by  the  plaintiff  company  in 
the  prosecution  of  its  business,  so  far  as  the  safety  and  convenience  of  the 

We  cannot  find  from  the  evidence  submitted  in  this  case  any  violation 
of  these  principles  by  the  enactment  of  the  ordinance  in  issue,  nor  do  we 
regard  the  result  of  the  ordinance  to  be  "a  practical  confiscation  of  its 
property."  as  contended  by  plaintiff.  The  evidence  developed  .it  the  trial 
afforded  no  proof  of  such.  No  property  is  taken  by  force  of  the  ordinance 
and  if  reasonable  expenditures  is  incident  to  the  change,  such  prssibility 
always  existed  in  view  of  the  fact  that  the  mode  of  furnishing  the  electric 
current  by  the  complainant  was  always  subject  to  the  chani^es  resulting 
from  legislative  enactment  through  city  ordinances,  under  and  by  virtue 
of  the  exercise  of  its  inherent  police  power. 

Northwestern  Telephone  Co.  vs.  Minneapolis,  81  Minn.,  140; 

Commonwealth  vs.  Warwick,  18S  Pa.,  623; 

Central  Dist.  &  P.  T.  Co.  vs.  Clairton  Boro.,  51  Supr..  649.  and  cases 
therein  cited; 
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New  Castle  City  vs.  Central  D.  &  P.  T.  Co.,  207  Pa,.  371. 

Failure  to  exercise  such  police  power,  when  essential  to  the  safety  of 
the  public,  would  make  the  city  at  all  times  liable  to  actions  at  law  an3 
in  equity  and  in  some  instances  render  its  ofGcers  answerable  rriminally 
for  neglect  for  maintaining  a  nuisance. 

It  is  established  by  tlie  evidence  that  plaintiff  company  maintains  poles 
on  both  sides  of  these  streets,  on  which  are  strung  three  wires  constantly 
charged  with  a  current  possible  of  killing  thoae  (.oming  in  contact  there- 
with or  with  wires  that  might  cross  such.  It  was  also  shown  that  a  number 
cf  accidents  had  occurred  whereby  some  eighteen  persons  had  been  injured 
during  the  past  twelve  years  in  the  Pittsburgh  district.  No  such  results 
were  shown  to  have  accrued  through  the  agency  of  the  underground  system. 
Testimony  was  submitted  to  prove  that  the  system  of  ovsrhead  wires 
osed  in  this  case,  were  a  hindrance  and  great  obstruction  in  times  of  con- 
flasration,  that  they  constituted  an  additional  fire  risk,  increasing  the 
a.inount  of  fire  insurance  premiums,  that  they  are  especially  objectionable 
in  this  case  by  reason  of  most  of  the  buildings  on  the  streets  involved 
being  built  on  the  property  line,  that  the  wires  arc  a  menace  to  firemen 
when  engaged  in  subduing  the  flames  at  a  fire,  and  further  that  the  wires 
as  now  strung  across  said  streets  render  the  use  of  ladders  in  extinguishing 
fires  impassible.  The  streets  on  which  these  poles  are  said  to  be  obstruc- 
tions are  South  Main  Street  and  Wabash  Avenue,  which  are  the  connect- 
ing links  between  Carson  Street,  which  is  the  main  street  from  Pittsburgh 
to  the  West  End  and  the  district  to  the  south  and  west  of  the  City  of 
Pittsburgh  and  the  Ohio  River.  These  streets  constitute  the  main  thor- 
oughfares for  the  steadily  increasing  traffic  over  county  ro:ids  leading 
towards  Beechview,  Mount  Lebanon,  Crafton,  Ingram.  Carnegie  'ind  other 
towns  in  that  portion  of  Allegheny  County,  and  that  the  city  has  lately 
improved  these  streets  and  repaved.  regraded  and  widened  the  same  by 
reason  of  changed  conditions,  and  that  notice  was  given  to  plaintiff  that 
such  would  be  done,  so  .that  it  mi'ght  comply  with  the  ordinance  prior 
thereto. 

The  maintenance  by  the  city  of  a  plant  operated  similarly  to  plaintiffs. 
as  proven  by  the  testimony,  for  lighting  op  some  of  its  main  thoroughfares 
on  tthe  North  Side  of  the  city,  and  the  dangers  incident  to  the  ut;c  of  iron 
instead  of  wooden  poles  thereon,  cannot  justify  the  detriment  ai^-l  danger 
to  the  public  in  other  parts  of  the  city,  by  reason  of  the  existence  of  poles 
and  wires  sought  to  be  removed  by  virtue  of  the  ordinance.  Whilst  appar- 
ently inconsistent,  yet  the  existence  of  such  should  not  infiitt  upon  the 
public  in  another  section  of  the  city,  grave  and  possibly  serious  injuries 
affecting  life,  health  and  convenience.  The  existence  of  this  city  plant, 
being  a  menace  to  life  and  limb,  can  be  remedied  and  a  propi^r  system 
enforced  by  the  public  against  the  qity,  through  the  medium  of  the  Courts, 
even  as  the  city  is  now  in  its  line  of  duty  seeking  to  enforce  the  fame  by 
ordinance   against   complainant. 

Whilst  it  is  true  that  crowded  urban  populations  require  numerous 
police  regulations  which  would  be  unreasonable  in  rural  districts  or  sparsely 
populated  territory,  yet  the  location  in  question  is  very  far  from  being 
rural.  It  was  proven  that  the  size  of  the  poles  obstruct  the  use  of  those 
iiarrow  sidewalks  and  prevent  that  free  passage  by  the  public  now  essen- 
tial  to  its   convenience   by   reason   of  present  comlitions. 

Electric  wires  when  charged  are  recognized  a.'!  being  danijerous  to  life 
and  property  and  their  use  is  therefore  subject  to  police  regulation  by 
city  ordinance,  which  should  be  construed  liberally  in  behalf  of  the  cily 
and  the  rights  of  its  people. 

All  the  presumptions  are  in  favor  of  the  good  faith  af  the  city.  As 
said  by  the  Court  in  Commonwealth  vs.  Railroad  Co.,  2,1  Supr.,  209,  "Com- 
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mon  justice  and  common  humanity  demand  that  preventive  remedies  should 
be  proportioned  to  each  case  under  its  own  peculiar  circumstances,  namely, 
the  imminency  of  the  danger  to  the  traveling  public  on  the  highway,  the 
evil  to  be  avoided  and  the  reasonable  means  of  avoidance."  Asjin,  "The 
limitations  of  the  power  conferred  upon  municipal  corporations  are  that 
they  must  be  exercised  in  a  reasonable,  lawful  and  constitutional  manner. 
If  these  limitations  are  not  Iransfiressed.  Courts  cannot  interfere  with  the 
ordinances  of  the  municipality,  for  to  councils  must  be  left  a  reasonable 
discretion  and  for  the  proper  and  wholesome  exercise  thereof  'hey  are 
accountable  not  to  the  Courts  but  to  the  people."  Again,  "To  ii;stify  the 
Court  in  declaring  the  ordinance  void,  its  unreasonableness  as  a  police  reg- 
ulation must  be  clear,  manifest  and  undoubted,  so  as  to  be  an  abuse  of 
discretion  on  the  part  of  the  councils." 

In  28  Cyc,  p.  886,  it  is  said  that  "All  grants  or  licenses  to  use  streets 
to  carry  on  business  are  made  upon  the  implied  condition  that  they  shall 
be  subject  to  such  reasonable  restrictions  and  regulations  as  th.:  munici- 
pality may  think  it  necessary  to  enact  for  the  protection  and  ijeaeral  wel- 
fare of  its  citizens.  The  priviligo  is  .subject  not  only  to  subsequent  proper 
police  regulations,  but  also  lo  prior  general  ordinances  respecting  the  use 
of  the  streets.  In  other  words,  the  permission  given  to  use  the  streets  is 
subordinate  to  the  general  municipal  powers  as  to  the  use.  control  and 
regulation  of  streets,  but  the  regulations  must  be  reasonable  and  not  pro- 
hibit, annul  or  destroy  rights  growing  out  of  a  valid  contract."  We  cannot 
find  that  these  last  named  conditions  as  to  the  destruction  of  rights  exist 
in  the  case  now  under  consideration. 

The  extent  of  plaintiff's  right  is  the   use  of  the  streets  of  the  city. 

We  find  no  contract  of  any  character  between  the  city  and  plaintiff 
which  would  be  violated  by  the  enforcement  of  this  ordinance,  ^tiir  can  we 
determine  that  its  enforcement  would  he  destructive  of  its  franchise.  .-\t 
most  its  effect  would  work  but  temporary  inconvenience  and  some  expendi- 
ture. The  charter  was  accepted  by  plaintiff  subject  to  sttch  municipal  reg- 
ulations concerning  the  mode  of  occupancy  of  its  streets  as  are  essential 
to  the  rights  of  the   public  when   declared  by  municipal  ordinance. 

It  is  argued  by  plaintiff's  counsel  that  its  franchise  is  a  contr.ict  creat- 
ing vested  rights,  which  the  city  cannot  annul.  This  position  is  unanswer- 
able so  far  as  the  occupancy  of  the  streets  is  concerned,  but  not  so  far  as 
the  right  of  the  city  to  direct  a  change  in  the  mode  of  the  occupancy  of 
such  streets,  and  we  find  nothing  in  the  ordinance  at  issue  destructive  of 
the  plaintiff's  contract  with  the  city.  The  mere  attempt  to  re!.'ulale  the 
mode  of  operation  in  the  manner  proposed  by  the  ordinance  i*  not  an 
interference  with  the  vested  right  afforded  by  the  franchise  to  furnish 
electric  light.  Can  the  right  so  given  to  the  plaintiff  company  defy  the 
onward  development  of  methods  of  transmission  in  accord  with  the  spirit 
of  the  times,  insuring  greater  safety  to  llie  public?     We  think  not. 

The  Constitution  of  Pennsylvania  provides  that — 

"The  exercise  of  the  police  power  of  the  State  shall  never  lie  abridged 
or  so  construed  as  to  permit  corporations  to  conduct  their  Iiuainess  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals  or  the  general 
well-being  of  the  Slate." 

The  City  of  Pittsburgh,  being  one  of  the  subordinate  agencies  to  which 
the  State  delegated  its  power  of  police  regulation  so  far  as  its  boundaries 
extend,  has  the  right  to  enact  the  ordinance  in  question. 

It  is  said  in  the  case  of  Railroad  Company  vs.  City.  11  Wright,  132: 
"Subject  to  the  paramount  authority  of  the  Commonwealth,  the  regula- 
tion and  control  of  the  streets,  which  are  the  great  highways  of  the  city, 
belong  to  the  city  government," 
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In  Northern  Liberties  vs.  Gas  Co.,  2  Jones,  318.  it  was  decided  "that 
powers  granted  to  a  private  corporation  were  subject  to  reasoiiaUle  re- 
strictions upon  their  exercise  imposed  subsequent  to  the  grant,  by  a  munici- 
pality, under  the  general  powers  of  local  government  conferred  upon  it, 
and  that  this  was  so  although  the  legislative  grant  to  the  private  corpora- 
tion was  in  its  terms  unlimited  and  unrestricted,"  With  what  greater  force 
this  principle  applies  where  the  grant,  as  in  this  case,  is  liniiti:d  by  the 
provisions  requiring  municipal  assent  to  its  operation. 

We  do  not  think  that  the  doctrine  of  estoppel,  referred  to  in  plaintiff's 
brief  and  as  implied  to  exist  by  defendant's  counter-argument,  pertaining 
to  the  effect  of  the  acceptances  of  the  ordinances  respecting  the  j^rants  to 
the  Allegheny  County  Light  Company  and  the  Duquesne  Light  Company, 
is  involved  herein.  It  may  possibly  be  the  subject  of  inquiry  in  another 
proceeding.  This  question  is  merged  into  the  greater  one,  to  wit:  whether 
the  city,  independently  of  such,  has  not  the  inherent  right  to  regulate  the 
conditions  of  its  highways,  regardless  of  such  acceptances,  and  iyf  the  ex- 
istence of  which  right  there  can  be  no  doubt. 

It  is  true  the  acceptance  contained  the  provision  that  it  is  accepted 
"insofar  as  the  terms  and  provisions  of  said  ordinance  are  valid  and  within 
the  power  of  the  city  lo  require  from  this  company."  This  proviiun,  how- 
ever, implies  no  greater  right  to  plaintiff  than  if  not  included;  the  company 
could  always  challenge  unreasonable  ordinances,  as  it  seeks  to  do  in  this 
proceeding. 

We  have  carefully  reviewed  the  cases  cited  by  plaintiff's  counsel  but 
cannot  construe   them  as   sustaining  their   contention. 

That  of  the  Consolidated  Telegraph  Co.  of  Pennsylvania  vs,  Wilkes- 
harre.  13  Dist.  Rep..  487,  did  not  involve  the  question  of  public  danger, 
hut  the  crucial  question  was  the  right  to  provide  for  rates  of  service  and 
Iree  service.  The  Court  held  that  the  method  of  service  must  be  regarded 
as  incident  of  the  rates  to  be  charged  and  the  free  service  to  i>e  given, 
which  established  the  contract  in  these  matters.  No  such  siliralion  arises 
in  this  case  and  the  wires  in  question  are  not  comparatively  harmless  wires, 
but  the  high  power  wires  of  an  electric  light  and  power  company,  riie 
case,  however,  does  recognize  the  police  powers  of  the  municipality. 

The  case  of  Allegheny  County  Light  Co.  vs.  Booth,  216  Pa.,  554,  cited 
by  plaintiff,  did  not  involve  a  municipality  or  its  rights.  It  was  £  dispute 
with  a   private   abutting   lot   owner. 

The  case  of  Northwestern  Telephone  and  Telegraph  litcbant^e  vs. 
Minneapolis.  81  Minn.,  140,  while  it  held  that  the  city  could  not  compel 
the  public  service  company  to  put  its  wires  underground  throughout  the 
entire  city,  including  unpaved  streets  with  few  or  no  houses  thereon, 
nevertheless  they  held  that  the  municipality  did  have  a  right  to  compel 
wires  to  be  placed  underground  where  public  safety  and  welfare  demand. 
A  close  reading  of  this  case  indicates  that  the  Court  woidd  hav^'  sustained 
the  right  in  a  case  such  as  the  present  one. 

The  plaintiff  further  cites  Joyce  on  Klectric  Law,  2nd  ed.,  vol.  1,  p. 
698.  in  which  it  is  set  forth,  first,  that  the  legislature  of  a  State  may  in 
the  exercise  of  its  police  power  require  electric  wires  to  be  placed  under- 
ground, second,  that  the  municipal  authorities  may  under  a  proper  delega- 
tion of  power  require  electric  wires  to  be  placed  underground,  and,  third, 
that  such  acts  may  be  made  to  affect  not  only  companies  subsequently 
organized   but  those  already  maintaining  poles  and   wires   upon  the   streets. 

The  case  of  the  City  of  Louisville  vs.  Cumberland  Telephone  and  Tele- 
graph Co.,  224  U.  S..  649,  56  Law  Ed.,  934,  also  referred  to  by  plaintiff, 
holds  that  the  assent  of  the  mimicipality,  when  once  given  conformable 
to  the  charter  of  a  telephone  company,  empowering  the  latter  with  .iind  by 
the  consent  of  the  city  council  to  construct  and  maintain  a  lelcphime  «yslcm 
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in  the  city,  perfects  the  company's  franchise,  which,  being  a  legiElative 
grant,  Cftnnot  thereafter  be  repealed,  nullified  or  forfeited  by  municipal 
ordinance.  It  appears,  however,  from  that  case  that  the  original  charter 
to  the  Cumberland  Telephone  and  Telegraph  Company  was  granted  under 
the  terms  of  the  Constitution  of  the  State  of  Kentucky,  whereby  the  legis- 
lature had  the  sole  right  to  create  corporations  and  grant  franchises  to 
use  the  streets  of  municipalities.  The  grant  by  the  State  in  that  case  gave 
to  the  company  not  only  the  right  to  equip  and  maintain  the  telephone 
system  but  also  to  erect  poles  and  string  wires  thereon,  which  latter  right 
is  not  included  in  the  charter  from  the  State  of  Pennsylvania  und^r  the 
Act  of  1874  to  the  plaintiff  company  in  this  case,  nor  in  its  subsequent 
charter  on  surrender  of  the  original.  In  any  event,  the  ordinance  now 
under  consrderation  does  not  in  any  way  repeal,  nullify  or  forfeit  the 
original  franchise  of  the  State  to  the  Allegheny  County  Light  Company, 
and  therefore  this  cited  case  has  no  application  in  the  proceedin,^  at  bar. 

In  our  own  State,  in  the  case  of  Commonwealth  vs.  Warwick,  185  Pa.. 
623,  the  right  of  the  City  of  Philadelphia  to  provide  that  the  u^e  of  the 
public  streets  should  be  in  such  manner  as  to  interfere  to  ^hc  lea.st  possible 
extent  with  the  use  of  the  streets  by  the  general  public  was  declared.  The 
contention  in  that  case  was  that  the  reservation  of  certain  powers  of  the 
city  was  a  denial  of  the  franchise  to  the  company.  On  this  snij.iect  the 
Court  said: 

"While  the  city,  however,  has  parted  with  its  power  to  designate  the 
streets  to  be  occupied,  it  has  expressly  retained  the  authority  t'?  regulaic 
the  manner  of  occupation,  and  this  includes  the  power  to  compel  the  adop- 
tion, from  time  to  time,  of  all  reasonable  and  generally  accepted  improve- 
ments which  tend  to  decrease  the  obstruction  of  the  streets  or  increase 
the  safety  or  convenience  of  the  public  in  their  use." 

In  the  case  of  the  Central  District  and  Printing  Telegraph  Co.  vs. 
Clairton  Bor.,  51  Supr.  Ct„  649,  the  Court  held  that— 

"Where  a  borough,  by  ordinance,  confers  upon  a  telegraph  and  tele- 
phone company  the  right  to  enter  upon  such  of  its  streets  and  alleys  'as 
may  be  necessary  for  the  purpose  of  constructing,  operating  and  main- 
taining lines  of  telegraph  and  telephone  through  the  borough,'  but  reserves 
as  one  of  the  conditions  on  which  the  general  grant  is  to  be  enjoyed,  the 
right  to  direct  the  location  of  the  poles,  the  borough  cannot  be  enjoinrd 
from  prohibiting  the  erection  of  poles  on  one  of  its  principal  streets  in  Ihe 
atksence  of  proof  of  any  necessity  for  the  occupation  of  such  strEets,  and 
where,  it  formally  appears  the  company's  object  could  be  obtauied  by  the 
use  of  certain  alleys," 

citing  American  Teiepraph  &  Telephone  Co.  vs.  Mill  Creek  Township.  195 
Pa.,  643;  American  Telegraph  &  Telephone  Co.  vs.  Harbor  Creek  Town- 
ship, 23  Pa.  Supr.  Ct.,  437;  Edgewood  Boro.  vs.  Scotl.  29  Supr.  Ct..  166. 
And  in  citing  these  cases  the  Court  said: 

"And  the  above  cited  cases  are  clearly  authority  for  the  proposition 
that  if  the  attempted  regulation  be  within  the  recognized  police  power  of 
the  municipality,  there  is  no  proper  place  for  interference  by  the  courts, 
unless  the  record  exhibits  an  abuse  of  the  discretionary  power  lodged  in 
the  local  authorities." 

In  the  case  of  Edgewood  Boro.  vs.  Scott,  29  Supr.  Ct.,  156.  the  Court 

"A  municipality  has  the  right  in  the  exercise  of  its  police  pri.ver,  and 
it  is  its  duty,  to  supervise  and  control  the  introduction  and  maintenance, 
upon  and  under  the  surface  of  the  streets,  of  the  various  appliances  which 
subserve  the  several  urban  uses,  such  as  telegraph  and  telephone  lines. 
water  and  gas  pipes,  street  railways  and  sewers,  to  which  the  highways 
a  city  or  borough  may  lawfully  be  subjected.     In  the  exercise  of  this 
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power  it  may  ordain  reasonable  regulations,  not  inconsistent  with  ihc  laws 
of  the  Commonwealth,  for  the  good  order  and  government  of  the  munici- 
pality, the  welfare  of  citizens,  the  protection  of  property  and  the  conflict- 
ing rights  and  interests  of  the  various  individuals  or  corporations  rnioying 
franchises  to  use  the  publig  streets." 

In  the  case  of  New  Castle  City  vs.  Central  District  &  Printing  Tele- 
graph Co.,  207  Pa.,  37L  the  Court  said: 

"It  is  well  settled  in  this  State  that  a  municipality  may  provide  by 
reasonable  regulations,  the  manner  in  which  a  telegraph  or  teleohone  com- 
pany must  enter  upon  and  occupy  its  streets.  The  rights  oE  the  company 
acquired  by  the  charter  must  be  exercised  in  subordination  of  this  authority 
inherent  in  the  municipality. 

In  the  case  of  Baltimore  vs.  Baltimore  Trust  and  Guarantee  Company. 
166  U.  E..  673,  the  Court  said; 

"If  it  be  said  in  this  case  that  the  city  had  already  regulated  the  use 
by  prescribing  that  there  should  be  two  tracks,  the  answer  is  that  this 
power  of  regulating  is  a  continuing  power;  it  is  not  exhausted  by  being 
once  exercised,  and  so  long  as  the  object  is  plainly  one  of  regululicn,  the 
power  may  be  exercised  as  often  as  and  whenever  the  common  council 
may  think  proper;  the  use  of  the  street  may  be  subjected  to"  one  condition 
to-day  and  to  another  and  additional  one  to-morrow,  provided  the  power 
is  exercised  in  good  faith  and  the  condition  imposed  is  approririate  as  a 
reasonable  regulation,  and  it  is  not  imposed  arbitrarily  or  capriciously." 

We  do  not  regard  the  question  of  whether  the  present  .service  in  the 
immediate  vicinity  of  South  Main  and  Wabash  Avenues  will  return  a  sum 
sufihcicnt  to  pay  the  annual  expenses  upon  afi  underground  syslom  as  a 
controlling  feature  in  this  case.  Nor  do  we  think  that  the  amount  of  the 
expenditure  required,  as  indicated  by  the  testimony,  constitutes  a  material 
or  relevant  factor  in  this  case. 

We  are  of  opinion  that  the  City  of  Pittsburgh  has  the  express  power 
to  deal  with  this  subject  under  its  charter  of  1901,  that  judgfd  bv  the 
character  of  the  streets  and  the  extent  of  the  traflic  thereon  and  of  the 
fact  that  the  time  designated  for  doing  the  work  was  an  appropriate  one 
to  make  the  change,  to  wit:  when  the  city  was  engaged  in  widening  and 
regrading  the  streets,  and  in  view  of  the  further  fact  that  manv  of  these 
wires  carry  high  voltage,  it  appears  to  be  evident,  in  view  of  the  safety 
and  convenience  to  the  general  public,  that  these  wires  should  be  nlaced 
underground,  and  we  cannot  say  from  the  evidence  submitt'^J  that  the  en- 
actment of  the  ordinance  was  guided  by  any  other  motive  than  that  oi 
the  interest  of  the  general  public,  nor  can  we  find  any  indication  of  an 
abuse  of  discretion. 

After  a  careful  consideration  of  all  the  testimony  submitted  in  this 
case  and  of  the  law  presented  and  its  application  thereto,  and  with  d:ie 
regard  to  the  able  arguments  of  counsel,  we  are  forced  to  the  conclusion 
that  the  plaintiff  has  failed  to  show  such  or  any  abuse  of  discretion  in 
the  enactment  of  the  ordinance  in  question  as  would  justify  us  in  declaring 
the  same  to  he  inoperative  and  void,  nor  is  there  any  evid'_'nce  upon  the 
•  faith  of  which  we  could  declare  this  ordinance  to  be  in  any  sei^-i  unrea- 
sonable or  impracticable.  We  cannot  decide  that  the  ordinance  m  qiiestion 
has  been  proven  to  be  unreasonable  and.  in  the  absence  of  clear,  manifest 
and  undoubted  testimony  indicating  such,  we  must  therefore  hold  that 
the  city,  under  its  authority  to  regulate  the  use  of  streets  and  under  its 
general  police  power,  has  the  right  to  enforce  compliance  with  the  ordi- 
nance in  question,  requiring  the  removal  of  the  poles  in  suit  and  the  layine- 
of  all  the  said  wires  under  the  streets  and  to  which  complia:icr;  plainiiff 
must  submit. 
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From  the  testimony  submitted  by  both  parties  in  this  cast.',  we  find 
the  following': 

FINDINGS  OF  FACT. 

1.  The  Allegheny  County  Light  Company,  on  December  27,  1892, 
accepted  an  ordinance  of  the  City  of  Pittsburgh  entitled,  "An  ordinance 
relating  to  the  entry  upon,  over,  or  under,  and  the  use  or  occupation  of 
any  street,  lane,  or  alley,  or  any  part  thereof  within  the  City  of  Putsburqh, 
by  electric  hght,  electric  power,  telegraph,  telephone  or  other  electric  com- 
panies, or  individuals  engaged  therein,  for  the  purpose  of  cons'ruclnig  or 
building  underground  systems  for  wires,  cables,  devices  and  apparatus  for 
furnishing  of  electricity  for  the  purpose  of  electric  light,  electric  power, 
teftgraph,  telephone,  or  other  electric  service,  in  case  where  the  same  is 
substituted  for  the  overhead  system  in  compliance  with  an  ordinance  of  the 
City  of  Pittsburgh."  approved  November  25.  1892. 

2.  The  Duquesne  Light  Company  accepted  its  ordinance  of  N-Dvember 
3.  190A,  which  provided,  inter  alia,  that  it  was  subject  to  all  the  p-ovisions 
of  an  ordinance  of  the  City  of  Pittsburgh,  approved  May  22,  1895.  ri-rordcd 
in  Ordinance  Book,  Vol.  iO.  page  291.  entitled.  "A  general  ordliiarire  re- 
lating to  the  entry  upon,  use  and  occupation  of  the  highways  of  the  City 
of  Pittsburgh  by  corporations  supplying  electric  light,  heat  and  power  to 
the  public  or  operating  telegraph  or  telephone  lines  and  providing  regu- 
lations pertaining  thereto,"  and  subject  to  all  the  provisions  of  any  general 
ordinance  relating  to  the  same  subject,  which  may  at  any  time  hereafter 
be   adopted. 

3.  South  Main  Street  and  Wabash  Avenue  arc  the  mam  thorough- 
fares of  the  West  End  district  of  the  City  of  Pittsburgh,  and  are  the  con- 
necting links  between  Carson  Street,  which  is  the  principal  street  l)etween 
the  downtown  section  of  the  city,  and  the  outlying  boroughs  and  tow.i- 
ships  and  the  improved  county  roads  in  the  southwesterly  portion  of  the 
county.  Some  of  the  principal  boroughs  and  townships  reached  via  South 
Main  Street  and  Wabash  Avenue  are  the  Boroughs  of  Crafton.  Ingram, 
Carnegie,  Greentree.  and  the  townships  of  Scott  and  Union,  Beechvie'v 
and  Mt.  Lebanon,  as  shown  on  plan,  Exhibit  N'o.  1. 

4.  South  Main  Street  is  the  principal  business  street  of  the  West  End 
district.  Practically  all  of  the  buildings  on  said  street  between  West  Carson 
Street  and  Mansfield  .\veni3e  are  business  houses,  built  to  the  property 
line.  The  street  is  at  times  congested  with  vehicular  and  street  oar  traffic 
and  the  sidewalks  with  foot  passengers. 

,-\  lar^e  portion  of  (hi-  buildings  on  Wabash  Avenue  between  Steuben 
Street  and  Independence  Street  are  business  houses  and  are  built  to  the 
property  line.  ♦ 

5.  A  large  number  of  poles  and  wires  were  maintained  on  Main 
Street  and  Wabash  Avenue  by  the  Duquesne  Light  Company  and  by  JthT 
public  service  corporations.  The  Duquesne  Light  Company  maintains  21 
poles  on  Main  Street  and  9  poles  on  Wabash  Avenue  between  the  sireets 
in  question,  beside.*  numerous  overhead  wires.  The  poles  arc  from  IS  *o 
?4  inches  in  diameter  and  arc  set  in  from  the  curb  line  about  6  inches,  st 
that  the  poles  set  in  on  the  sidewalk  from  2  to  2^i.  feet,  and  in  some  places 
on  South  Main  Street  the  sidewalk  is  only  8  feet  wide,  and  in  no  place  is 
the  sidewalk  on  South   Main  Street  or  Wabash  Avenue   wider  thjn   1,1  feer. 

6.  .All  the  other  public  service  corporations  having  poles  and  wires 
on  these  streets  have  complied  with  the  said  ordinances  respeciiii;;  the 
removal  of  their  poles  and  wires. 

7.  The  company  maintains  in  addition  to  wires  for  private  consumers 
carrying  a  smaller  voltage,  the  following  wires  on  these  streets: 
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2 — 2,200  volt  wires  for  domestic  light  service, 

3 — 2.200  volt  wires  for  power  service, 

3 —   220  volt  wires  for  distribution  from  house  to  house. 

2 — 1,500  volt  arc  wires. 

8.  That  all  of  these  wires  carry  sufficient  voltage  to  be  dangerous  to 
any  ore  coming  into  contact  with  them,  or  with  any  other  wire  whic'i  might 
cross  these  wires,  and  that  all  of  the  high  power  wires  would  pr  bably 
result  in  death,  should  any  person  come  into  contact  with  them  directly  or 
indirectly. 

9.  A  number  of  accidents  have  occurred  in  this  county  as  the  result 
of  overhead  wire  construction,  the  records  of  the  Allegheny  County  Lit(hi 
Company  alone  showing:  eighteen  si\i:h  accidents  in  the  last  twelve  years. 

10.  The  presence  of  these  wires  is  an  obstruction  and  a  jource  of 
danger  in  fighting  fires  on  these  streets,  especially  for  (he  reason  ih.it  the 
huildinRS  are  located  at  the  line  of  the  sidewalk,  and  their  presence  makes 
it  difficult  to  use  an  aerial  ladder,  which  is  one  of  Che  methods  now  in  use 
for  reaching  the  top  of  buildinEs,  or  taking  persons  out  of  the  upper  siories 
of  buildings.  They  would  also  obstruct  the  fire  department  in  rlirrcting 
streams  of  water  into  the  front  of  the  buildings  on  these  streets.  In  case 
of  fire  these  wires  might  have  to  be  cut,  either  by  the  representatives  of 
the  Light  Company  or  hy  some  member  of  the  fire  department,  thereby 
adding  to  the  danger  to  the  firemen  and  to  the  public. 

11.  Jhe  presence  of  these  wires  is  an  additional  fire  risk,  the  dang-ir 
from  lightning  being  one  of  the  dangers  most  to  be  feared  by  the  Light 
Company. 

12.  The  City  of  Pittsburgh  at  the  time  of  the  passage  of  Hie  ordi- 
nance, "Exhibit  A,"  and  ordinance,  "Exhibit  B."  in  plaintiff's  bill  ..f  com- 
plaint was  about  to  improve  South  Main  Street  and  Wabash  Avenue  by 
a  change  of  grade  and  by  repaying  said  streets.  A  large  part  of  this  work 
has  now  been  completed. 

13.  The  wires  of  the  Duquesne  Light  Company  on  West  Carson  Strcft 
are  underground  and  are  carried  from  an  underground  service  to  an  over- 
head service  on  South  Main  Street  near  West  Carson  Street. 

14.  The  annual  income  from  the  subscribers  in  the  territory  served 
hy  the  lines  on  Main  Street  and  Wabash  Avenue,  together  with  the  income 
to  be  derived  from  the  City  of  Pittsburgh  for  arc  lamps  from  an  under- 
ground service,  will  amount  to  a  sum  sufficient  to  reimburse  the  company 
for  any  annual  cost  of  maintenance  of  an  underground  system  and  give  a 
profit  to  the  plaintiff. 

15.  There  is  a  continual  increase  in  the  number  of  wires  placed  under- 
ground by  the  public  service  corporations  in  the  City  of  Pittsburfih  ;ind 
especially  in  the  main  bu.siness  thoroughfares,  ami  this  tendency  is  :i  general 
one.  not  only  in  this  State  but  throughout  the  United  States. 

16.  The  Duquesne  Light  Company  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  Commonwealth  of  Pennsylvania,  to  which 
Letters  Patent  were  issued  on  the  25th  day  of  November.  1912.  under  :in 
.^g^eement  of  Consolidation  and  Merger  dated  November  19.  1912,  between 
the  Oakmont  and  Verona  Light.  Heat  St  Power  Company,  the  Mononga- 
hela  Light  Company  and  the  Duquesne  Light  Company,  all  of  which  were 
corporations  duly  organized  under  the  Act  of  Assembly  approved  May 
8,  1889,  and  entitled,  "An  Act  to  amend  an  Act  entitled,  'An  Act  Lo  provide 
for  the  incorporation  and  regulation  of  certain  corporations,  approved  the 
twenly-ninth  day  of  .\pril.  .^nno  Domini  One  Thousand  Eight  Himdr;d 
and  Seventy-four,  providing  for  the  incorporation  and  regulation  of  electric 
light,  heat  and  power  companies.'"  with  the  authority  "to  supply  lig'it. 
heat  and  power,  or  any  of  them,  hy  electricity,  to  the  public  in  the  hoi- 
ough.  town,  city  or  district  where  it  may  he   located,  and  tn   such   persons. 
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partnerships  and  corporations  residing  (herein  or  a.djacent  thereto  as  miy 
desire  the  same;"  and  the  district  within  which  the  Duqucsne  Light  Com- 
pany was  authorized  to  transact  its  husiness  includes  the  City  of  Pitts- 
burgh, the  original  charter  of  the  Duquesne  Light  Company  having  been 
issued  on  August  5,  1903,  and  is  enrolled  in  Charter  Book  No.  78,  oage  S2. 

17.  The  Allegheny  County  Light  Company  Is  a  corporation  organ- 
ized and  existing  under  the  Act  of  Assembly  approved  May  8,  18S9,  P.  L. 
136,  above  referred  to,  with  all  the  powers  and  authority  conferred  by  that 
Act;  being  originally  incorporated  under  the  Act  enitled,  "An  Act  to  pro- 
vide for  the  incorporation  and  regulation  of  certain  corporations,"  approved 
the  29th  day  of  April,  A.  D.  1874;  on  March  6,  1889.  it  surrendered  its 
ch&rter  under  the  provisions  of  the  Act  of  May  8.  1889,  P.  L-  136,  and  took 
out  letters  patent  under  that  Act. 

18.  The  Allegheny  County  Light  Company,  by  agreement  of  lease 
dated  the  31st  day  of  December,  1912.  has  transferred,  assigned  and  set 
over  unto  the  Duquesne  Light  Company  all  its  properly,  rights  and  fran- 
chises wheresoever  situate  within  the  County  of  Allegheny,  and  since  the 
first  day  of  January,  1913,  the  Duquesne  Light  Company  has  been  in  pos- 
session of  all  such  property,  rights  and  franchises  of  the  Allegheny  County 
Light  Company. 

19.  The  City  of  Pittsburgh,  the  defendant  above  named,  is  a  municipal 
corporation  organized  and  existing  under  the  laws  of  the  Commonwealth 
of  Pennsylvania,  and  has  heretofore  granted  to  (he  Allegheny  County 
Light  Company,  by  ordinance  passed  the  31st  day  of  October,  1881,  the 
right  "to  erect  and  maintain  poles  and  wires  for  the  purpose  of  conducting 
electricity  to  be  used  for  lighting  purposes,  on  such  streets,  lanes  and 
alleys  of  this  city  as  may  from  time  to  time  be  required  by  said  company 
for  the  purpose  aforesaid;"  and  has  also  heretofore  granted  by  ordinance 
approved  November  3,  1904,  to  the  Duquesne  Light  Company,  its  suc- 
cessors, lessees  and  assigns,  the  "right  and  power  to  enter  upon  the  streets, 
alleys  and  highways  of  the  City  of  Pittsburgh  for  the  purpose  of  erecting, 
constructing,  laying,  maintaining,  operating  and  using  thereon  and  therein 
its  poles,  conduits,  wires,  cables  and  other  apparatus  and  appliances  neces- 
sary and  convenient  for  and  in  carrying  on  the  business  and  purposes  of 
the  said  Duquesne  Light  Company,  viz:  the  supplying  of  light,  iieat  and 
power  by  means  of  ele'ctricity,  etc." 

20.  By  virtue  of  said  lease  and  by  the  ordinance  hereinbefore  referred 
to,  the  Duquesne  Light  Company  has  succeeded  to  all  the  rights  of  the 
Allegheny  County  Light  Company  upon  the  streets  mentioned  lierealter. 
and  has  maintained  and  operated  its  poles,  wires  and  equipment  for  the 
supply  of  electric  light,  heat  and  power  upon  Main  Street  from  West 
Carson  Street  to  Mansfield  Avenue,  and  upon  Wabash  Avenue  from  Steuben 
Street  to  Main  Street,  and  from  Park  Way  to  Independence  Street. 

21.  The  Aiiegheny  County  Light  Company  and  the  Duquesne  Light 
Company,  its  lessee,  have  occupied  the  said  streets  with  their  poles,  wires 
and  other  equipment  under  and  by  virtue  of  their  franchises  .lod  thes^ 
ordinances,  continuously  for  a  long  period  of  tim^,  to  wit:  from  1898.  and 
during  this  occupancy  the  Allegheny  County  Light  Company  and  the 
Duquesne  Light  Company  have  in  al!  respects  complied  with  their  fran- 
chises and  the  general  ordinances  of  the  City  of  Pittsburgh  relative  to  the 
regulation  of  electric  light,  heat  and  power  companies  operating  therei''i. 
except  as  to  their  duties  under  the   ordinance  in  question. 

22.  The  Council  of  the  City  of  Pittsburgh  en  the  I8th  day  of  June. 
1912,  passed  an  ordinance  which  was  amended  on  the  12th  day  of  Novem- 
ber. 1912,  "Requiring  ail  public  service  corporations  or  other  persons  occu- 
pying Main  Street  from  West  Carson  Street  to  Mansfield  Avenue,  and 
Wabash  Avenue,   from  Steuben   Street  to  Main   Street,  and  from   Park  Way 
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tc  Independence  Street,  for  furnishing  light,  heat  and  power  to  the  public, 
or  operating  telegraph  or  telephone  lines,  to  place  their  cables  undergroun'l 
and  to  complete  the  same  before  the  work  now  pioposed  by  the  Cily  d£ 
Pittsburgh  is  completed,  prescribing  f«gulations  therefor  and  giving  the 
City  the  right  to  use  the  underground  system  constructed  under  this  ordi- 

23.  The  City  of  Pittsburgh  has  notified  the  Allegheny  Cou;ity  Light 
Company,  the  Duquesne  Light  Company's  lessor,  by  letter  of  March  fi, 
1913.  imtrediately  to  place  its  cables  and  wires  underground  upon  the  said 
Streets  therein  mentioned,  and  that  if  the  same  were  not  done  immediately, 
the  City  would  remove  the  existing  poles  and  structures  located  on  the 
streets  specified  in  said  ordinance. 

24.  The  City  of  Pittsburgh  is  maintaining  overhead  construction  on 
a  number  of  streets  more  traveled  than  Main  Street  and  Wabash  Avenue 
for  arc  lighting  from  its  own  municipal  plant. 

25.  The  City  is  using  on  Federal  Street  in  the  old  City  of  \Uegheny 
overhead  construction  for  arc  lighting  with  iron  poles  which  are  more 
dangerous  than  the  overhead  construction  on  Main  Street  and  Wabash 
Avenue  with  wooden  poles. 

26.  The  voltage  required  for  arc  lighting  is  from  4.000  to  6,500  volts, 
while  that  carried  upon  Main  Street  and  Wabash  Avenue  for  commercial 
lighting  is  only  2,200  volts. 

27.  Since  the  passage  of  this  order,  by  letter  of  August  17,  1912.  the 
Department  of  Public  Works  of  the  eily  has  required  the  Allegheny  County 
Light  Company  to  erect  arc  lamps  on  South  Main  Street,  covered  by  the 
ordinance,  upon  the  Pittsburgh  Railways  Company  trolley  poles,  under  its 
general  contract  with  the   city  for  lighting. 

28.  In  the  enactment  of  the  ordinance  in  this  case  we  find  that  there 
was  no  abuse  of  power  and  that  the  enactment  of  the  same  was  a  reason- 
able exercise  of  the   city's  police   power. 

29.  In  the  adoption  of  the  said  ordinance  the  Council, of  the  City  ot 
Pittsburgh  was  acting  in  the  interests  of  the  general  public,  actuated  by 
existing  conditions  pertaining  to  the  streets  in  question. 

From  the  foregoing,  we  arrive  at  the  following: 

CONCLUSIONS  OF  LAW. 


First.  Under  the  statutes  of  this  State,  the  charters  of  the  -Mlegheny 
County  Light  Company  and  the  Duquesne  Light  Company,  and  'hi;  ordi- 
nance of  the  City  of  Pittsburgh,  neither  the  Duquesne  Light  Compiny,  nor 
the  Allegheny  County  Light  Company,  its  lessor,  has  a  vested  right  to 
furnish  electric  current  by  poles  with  overhead  wires  in  the  City  of  Pitts- 
burgh. Its  right  under  said  charters  and  ordinances  being  subject  to  the 
general  police  power  of  the  city  for  the  protection,  safety  and  convenience 
of  the  general  public,  and  the  ordinance  involved  in  this  case  is  reasonable 
and   not  in  abuse  of  the  city's  police  power. 

Second.  The  City  of  Pittsburgh  under  its  charter  rights  has  the  power 
to  require  the' removal  ot  all  obstructions  from  the  sidewalks  at  the  ex- 
pense of  the  person  or  persons  placing  the  same  there,  which  includes  th^ 
right  to  require  the  removal  ot  all  poles  and  other  obstructions  on  the  sid.v 
walks  of  the  city,  and  particularly  on   Main  Street  and  Wabash   Avcnje. 

Third.  The  City  of  Pittsburgh  under  the  exercise  of  the  general 
police  powers  has  the  right  to  compel  overhead  wires  of  the  plaintiff  com- 
pany to  be  placed  underground  when  the  presence  of  the  wires  is  dangerous, 
and  a  menace*  to  the  general  public  or  their  property. 

Fourth.  The  poles  and  overhead  wires  of  the  Duquesne  Light  Com- 
pany on  Main  Street  and  Wabash  Avenue  are  a  source  of  danger  to  the 
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general  public,  and  a  menace  to  their  property  in  causing  lires  and  inter- 
fering with  the  fighting  of  fires,  and  therefore,  ihe  ordinances.  Jixhibits 
"A"  and  "B,"  of  tfie  plaintiff's  bill,  requiring  the  poles  and  overhead  wires 
to  he  removed  were  within  the  discretionary  powc-rs  of  the  Council  of  thi; 
city,  as  they  tend  to  and  do  conserve  the  public  safety  and  convenience, 
and  are  a  reasonable  exercise  of  the  police  powers  of  the  city. 

Fifth.  The  Director  of  the  Department  of  Public  Works  and  thj 
Superintendent  of  the  Bureau  of  Light  have  no  power  to  approve  a  plan 
for  the  arc  lighting  of  Main  Street  and  Wabash  .Avenue  whicii  would 
violate  a  city  ordinance,  and  their  approval  of  the  plan  submitted  by  th'.-' 
Allegheny  County  Light  Company  showing  overhead  construction,  sub- 
sequent to  the  passage  of  the  ordinance,  is  illegal  and  void. 

Sixth.  It  is  always  a  question  for  the  City  Council  to  determine,  as 
exigencies  arise,  what  is  best  to  secure  the  safety  and  conveuie-icc  oi  ih; 
public,  and  their  action  cannot  be  defeated  by  the  Court,  except  in  case 
of  an  abuse  of  discretion  or  a  fraudulent  exercise  of  its  police  pow.-r. 

Seventh.  The  acceptance,  by  the  Allegheny  County  Light  Company 
.and  the  Duquesne  Light  Company  of  the  conditions  of  the  existing  ordi- 
nance, by  reason  of  the  assent  of  the  city  to  the  use  by  these  companivs  if 
its  streets,  was  subject  to  such  future  reasonable  municipal  regulation  ^is 
was  incident  to  the  growth  of  the  city  and  reasonably  required  in  the  in- 
terest of  public  welfare. 

Eighth.  The  plaintiff's  bill  of  complaint  should  be  dismissal  ai  ih; 
cost  of  the  plaintiff. 

Let  a  decree  be  drawn  in  accordance  hert-wirh  and  submitted  as  re- 
quired by  the  Rules  in  Equity,  unless  exceptions  are  filed  hereto  sec.  reg. 


Friedrich's  EsUte. 

Partition Co-tenant Occupancy  of  premises Rent Payment  of. 

Since  the  paBsage  of  the  Act  of  June  34tli,  1896,  In  partition  proceedings  in 
the  Orphana"  Court  the  rental  val'ie  of  the  land  partitioned  may  be  charKed 
BKalnst  the  distributive  share  of  the  co-tenant  who  occupied  it.  The  Act  should 
receive  a  liberal  construction  and  at  a  hearing  for  the  dlstrlbutloa  of  the  fund 
In  the  Orphans'  Court  proof  of  the  rental  value  of  the  land  Is  equivalent  to  n 
demand  for  the  payment  of  the  rent,  where  none  has  been  made  before. 

Under  the  Act  of  March  2Tth,  171E,  a  recovery  of  rent  beyond  a  period  of  six 
years  from  the  date  when  the  rent  was  claimed  la  prohibited. 

Decedent's  Estate.     Xo.  141  December  Term.  1912.     O.  C.  Allegheny  County. 

John   W.   Thomas,  for  accounl^uL 

Eckles  &  Conrad,  for  heirs. 

Charles  A.  Waldschmidt,  for  exceptant. 

TriublE,  J.,  for  the  Court  in  banc,  November  19,  1913.— Three  exceptions 
are  filed  to  the  decree  of  distribution  in  this  case. 

By  the  decree  of  the  Court  one  co-tenant  was  charged  for  eight  years' 
occupancy  of  real  estate,  which  was  sold  in  the  partition  proceedings  in 
this  Court,  the  rental  value  of  the  premises  having  been  deducted  from  the 
distributive  share  of  the  co-tenant,  who  occupied  the  same. 

Prior  to  the  passage  of  the  Act  of  June  24th,  189S,  P.  L.  237,  herein- 
after referred  to,  "one  tenant  in  common  could  not  maintain  either  trespass 
for  mesne  profits,  assumpsit  or  account  render,  in  order  to  compel  a  co- 
tenant  to  pay  for  mere  occupation  of  the  premises,  without  showing  either 
an  ouster,  or  an  express  promise  to  account,  or  to  pay  for  something.    But 
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prior  to  the  Act  of  1895,  a  tenant  in  common  was  allowed  to  i 
assumpsit  his  share  of  the  profits  received  by  his  co-tenant  from  a  stranger;" 
Dorrance  vs.  Ryon,  35  Pa.  (Sup.  Ct.),  180. 

The  Act  of  June  24th,  1895,  supra,  provides  as  follows: 

"Section  1.  Be  it  enacted,  etc.,  That  in  all  cases  in  which  any  real 
estate  is  now  or  shall  be  hereafter  held  by  two  or  mort  persons  as  tenants 
in  common,  and  one  or  more  of  said  tenants  shall  have  been  or  shall  here- 
after be  in  possession  of  said  real  estate,  it  shall  be  lawful  for  any  one  or 
more  of  said  tenants  in  common,  not  in  possession,  to  sue  for  and  recover 
from  such  tenants  in  possession  his  or  their  proportionate  part  of  the 
rental  value  of  said  real  estate  for  the  time  such  real  estate  shall  have  been 
in  possession  as  aforesaid;  and  in  case  of  partition  of  such  real  estate  held 
in  common  as  aforesaid,  the  parties  in  possession  shall  have  deducted  from 
their  distributive  shares  of  said  real  estate  the  rental  value  thereof  to  which 
their  co-tenant  or  tenants  are  entitled." 

This  is  a  remedial  statute:  "it  ts  a  statute  giving  a  party  a  mode  of 
remedy  for  a  wrong  where  he  had  none." 

"Such  a  statute,  it  is  universally  held,  is  to  be  liberally  construed,  and 
that  everything  is  to  he  done  in  advancement  of  the  remedy  that  can  be 
given  consistently  with  any  construction  tha.t  can  be  put  upon  it." 

Potter's  Dwarris  Treatise  on  Statutes,  page  73. 

It  would  be  an  extremely  technical  construction  of  this  Act  of  Assembly 
to  say  that  before  any  suit  could  be  brought  and  recovery  had.  a  demand 
is  necessary.  It  seems  to  us  that  the  right  to  "sue  and  recover"  the  rental 
value  of  the  premises,  given  by  the  Act,  is  conclusive  of  the  right  to  sue 
without  a  formal  demand;  the  suit  itself  being  the  equivalent  of  the  demand 
if  the  action  were  brought  in  the  Common  Pleas,  and  rhe  proof  of  the 
rental  value  of  the  premises  at  a  hearing  in  the  distribution  of  the  fund 
raised  by  the  partition  proceedings  being  the  equivalent  of  a  demand  in 
the  Orphans'  Court.  It  is  inequitable  to  allow  one  co-tenant  the  use  and 
occupation  of  premises  belonging  to  himself  and  other  co-tenants,  and  be- 
cause of  this  the  Act  of  1S95  was  passed. 

The  second  and  third  exceptions  to  the  decree  are  dismissed. 

Under  the  Act  of  27  of  March,  1713,  1st  Smith  I^ws,  76,  it  is  provided 
that  a.11  actions  of  debt  for  arrearages  of  rent  shall  be  brought  within  six 
years  next  after  the  cause  of  such  action  shall  arise,  and  in  the  Estate  of 
Lancaster  vs.  Flowers,  208  Pa.,  199,  a  recovery  beyond  six  years  was  pro- 
hibited. We  are  of  the  opinion  that  the  statute  of  limitations  bars  a  re- 
covery in  this  case  beyond  a  period  of  six  years  from  the  date  when  the 
rent  was  claimed,  and  the  first  exception  is  therefore  sustained. 
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in  the  city,  perfects  the  company's  franchise,  which,  being  a  legislative 
grant,  cannot  thereafter  be  repealed,  nullified  or  forfeited  by  municipal 
ordinance.  It  appears,  however,  from  that  case  that  the  original  charter 
to  the  Cumberland  Telephone  and  Telegraph  Company  was  grant:d  under 
the  terms  of  the  Constitution  of  the  State  of  Kentucky,  whereby  the  legis- 
lature had  the  sole  right  to  create  corporations  and  grant  franchises  to 
use  the  streets  of  municipalities.  The  grant  by  the  State  in  that  case  gave 
to  the  company  not  only  the  right  to  equip  and  maintain  the  telephone 
system  but  also  to  erect  poles  and  string  wires  thereon,  which  latter  right 
is  not  included  in  the  charter  from  the  State  of  Pennsylvania  und^r  the 
Act  of  1874  to  the  plaintiff  company  in  this  case,  nor  in  its  subsequent 
charter  on  surrender  of  the  original.  In  any  event,  the  ordinance  now 
under  consfderation  does  not  in  any  way  repeal,  nullify  or  forfeit  the 
original  franchise  of  the  State  to  the  Allegheny  County  Light  Company, 
and  therefore  this  cited  case  has  no  application  in  the  proceedin.;  at  bar. 

In  our  own  State,  in  the  case  of  Commonwealth  vs.  Warwick,  185  Pa., 
623,  the  right  of  the  City  of  Philadelphia  to  provide  that  the  use  of  the 
public  streets  should  be  in  such  manner  as  to  interfere  to  the  least  possible 
extent  with  the  use  of  the  streets  by  the  general  public  was  declared.  The 
contention  in  that  case  was  that  the  reservation  of  certain  powers  of  the 
city  was  a  denial  of  the  franchise  to  the  company.  On  this  subject  the 
Court  said: 

"While  the  city,  however,  has  parted  with  its  power  to  designate  the 
Streets  to  be  occupied,  it  has  expressly  retained  the  authority  f)  regulai= 
the  manner  of  occnpation,  and  this  includes  the  power  to  compel  tlic  adop- 
tion, from  time  to  time,  of  all  reasonable  and  generally  accepted  improve- 
ments which  tend  to  decrease  the  obstruction  of  the  streets  or  increase 
the  safety  or  convenience  of  the  public  in  their  use." 

In  the  case  of  the  Central  District  and  Printing  Telegraph  Co.  vs. 
Clairton  Bor.,  51  Supr.  Ct.,  649,  the  Court  held  that— 

"Where  a  borough,  by  ordinance,  confers  upon  a  telegraph  and  tele- 
phone company  the  right  to  enter  upon  such  of  its  streets  and  alleys  as 
may  be  necessary  for  the  purpose  of  constructing,  operating  and  main- 
taining lines  of  telegraph  and  telephone  through  the  borougli,'  but  reserves 
as  one  of  the  conditions  on  whjch  the  general  grant  is  to  be  enjoyed,  the 
right  to  direct  the  location  of  the  poles,  the  borough  cannot  be  enjoined 
from  prohibiting  the  erection  of  poles  on  one  of  its  principal  5tri;cis  in  the 
absence  of  proof  of  any  necessity  for  the  occupation  of  such  streets,  and 
where,  it  formally  appears  the  company's  object  could  be  obtained  by  the 
use   of   certain   alleys," 

citing  American  Telegraph  &  Telephone  Co.  vs.  Mill  Creek  Township,  155 
Pa..  643;  American  Telegraph  &  Telephone  Co.  vs.  Harbor  Creek  Town- 
ship, 23  Pa.  Supr.  Ct.,  437;  Edgewood  Boro.  vs.  Scott,  29  Supr.  Ct.,  Ii6. 
And  in  citing  these  cases  the   Court  said: 

"And  the  above  cited  cases  are  clearly  authority  for  the  proposition 
that  if  the  attempted  regulation  be  within  the  recognized  police  power  of 
the  municipality,  there  is  no  proper  place  for  interference  by  the  courts, 
unless  the  record  exhibits  an  abuse  of  the  discretionary  power  lodged  in 
the  local  authorities." 

In  the  case  of  Edgewood  Boro.  vs.  Scott,  29  Supr.  Ct..  156.  the  Court 

"A  municipality  has  the  right  in  the  exercise  of  its  police  po.vcr.  and 
it  is  its  duty,  to  supervise  and  control  the  introduction  and  maintenance. 
upon  and  under  the  surface  of  the  streets,  of  the  various  appliances  which 
subserve  the  several  urban  uses,  such  as  telegraph  and  telepho.ie  lines, 
water  and  gas  pipes,  street  railways  and  sewers,  to  which  the  highways 
of  a  city  or  borough  may  lawfully  be  subjected.     In  the  exercise  of  this 
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power  it  may  ordain  reasonable  regulations,  not  inconsistent  with  ihr-  laws 
of  the  Commonwealth,  for  the  good  order  and  government  of  th:  munici- 
pality, the  welfare  of  citizens,  the  protection  of  property  and  the  cotiflict- 
ing  rights  and  interests  of  the  various  individuals  or  corporations  ^nioying 
franchises  to  use  the  publit;  streets." 

In  the  case  of  New  Castle  City  vs.  Central  District  &  Printing  Tele- 
graph Co.,  207  Pa.,  371,  the  Court  said: 

"It  is  welt  settled  in  this  State  that  a  municipality  may  provide  by 
reasonable  regulations,  the  manner  in  which  a  telegraph  or  teleohone  com- 
pany must  enter  upon  and  occupy  its  streets.  The  rights  of  the  company 
acquired  by  the  charter  must  be  exercised  in  subordination  of  this  authority 
inherent  in  the  municipality. 

In  the  case  of  Baltimore  vs.  Baltimore  Trust  and  Guanntee  Company. 
166  U.  S-  673,  the  Court  said: 

"If  it  be  said  in  this  case  that  the  city  had  already  regulated  the  use 
by  prescribing  that  there  should  be  two  tracks,  the  answer  is  that  this 
power  of  regulating  is  a  continuing  power;  it  is  not  exhausted  by  being 
once  exercised,  and  so  long  as  the  object  is  plainly  one  of  regiilaticii,  the 
power  may  be  exercised  as  often  as  and  whenever  the  common  council 
may  think  proper;  the  use  of  the  street  may  be  subjected  to' one  condition 
to-day  and  to  another  and  additional  one  to-morrow,  provided  the  power 
is  exercised  in  good  faith  and  the  condition  imposed  is  appropriate  as  a 
reasonable  regulation,  and  it  is  not  imposed  arbitrarily  or  capriciously." 

We  do  not  regard  the  question  of  whether  the  present  .(crvice  in  the 
immediate  vicinity  of  South  Main  and  Wabash  Avenues  will  return  a  sum 
sufficient  to  pay  the  annual  expenses  upon  a;i  underground  system  as  a 
controlling  feature  in  this  case.  Nor  do  we  think  that  the  amount  of  the 
expenditure  required,  as  indicated  by  the  testimony,  constitutes  a  material 
or  relevant  factor  in  this  case. 

We  are  of  opinion  that  the  City  of  Pittsburgh  has  the  express  power 
to  deal  with  this  subject  under  its  charter  of  1901.  that  judgnl  bv  thi: 
character  of  the  streets  and  the  extent  of  the  traffic  thereon  and  of  the 
fact  that  the  time  designated  for  doing  the  work  was  an  appropriate  one 
to  make  the  change,  to  wit:  when  the  city  was  engaged  in  widening  and 
regradirg  the  streets,  and  in  view  of  the  further  fact  that  manv  of  these 
wires  carry  high  voltage,  it  appears  to  be  evident,  in  view  of  the  safety 
and  convenience  to  the  general  public,  that  these  wires  should  be  niaced 
underground,  and  we  cannot  say  from  the  evidence  submitt-:J  that  the  en- 
actment of  the  ordinance  was  guided  by  any  other  motive  than  that  ol 
the  interest  of  the  general  public,  nor  can  we  find  any  indication  of  an 
abuse  of  discretion. 

After  a  careful  consideration  of  all  the  testimony  submitted  in  this 
case  and  of  the  law  presented  and  its  application  thereto,  and  with  d:ie 
regard  to  the  able  arguments  of  counsel,  we  are  forced  to  the  conclusion 
that  the  plaintiff  has  failed  to  show  such  or  any  abuse  of  discretion  in 
the  enactment  of  the  ordinance  in  question  as  would  justify  us  in  declaring 
the  same  to  be  inoperative  and  void,  nor  is  there  any  evid-^nce  upon  'he 
•  faith  of  which  we  could  declare  this  ordinance  to  be  in  any  seise  unrea- 
sonable or  impracticable.  We  cannot  decide  that  the  ordinance  in  question 
has  been  proven  to  be  unreasonable  and,  in  the  absence  of  clear,  mnnifest 
and  undoubted  testimony  indicatins  such,  we  must  therefore  hold  that 
the  city,  under  its  authority  lo  regulate  the  use  of  streets  and  under  its 
general  police  power,  has  the  right  to  enforce  compliance  with  the  ordi- 
nance in  question,  requiring  the  removal  of  the  poles  in  suit  and  the  layinp 
of  all  the  said  wires  under  the  streets  and  to  which  compliaiiee  plainiiff 
must  submit. 
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thereto  $20  in  four  per  cent,  debentures  and  $2  si  share  in  cash  for  each 
share  of  their  preferred  stock,  after  which  dividends  on  said  new  stock 
were  to  be  paid  at  the  rate  of  five  per  cent,  per  annum;  that  a  majority  of 
the  Gtockholders  at  the  meetings  held  for  the  purpose  of  reorganization 
according:  to  said  plan  a^rreed  to  adopt  it,  about  ninety  per  cent,  of  such 
stockholders  having  assented  to  said  reorganization  and  surrendered  their 
preferred  stock  and  accepted  in  exchange  therefor  the  new  or  unpreferred 
stock,  but  that  the  plaintiffs  refused  so  to  do  and  still  hold  their  one  hun- 
dred shares  of  preferred  stock. 

The  question  is  now  before  us  for  disposal  on  a  demurrer  filed  by  the 
defendant  to  the  plaintiffs'  statement,  the  grounds  of  which  demurrer  are: 

First.  That  the  amended  statement  of  claim  does  not  allege  that  the 
defendant  made  any  earnings  applicable  to  the  payment  of  dividends  upon 
the  stock  referred  to  in  the  amended  statement  and  alleged  to  be  owned 
and  held  by  W.  F.  Hogue  and  Esther  Hogue,  partners  as  Hogue  Brothers 
Company. 

S(.-cond.  The  amended  statement  of  claim  does  not  allege  that  the 
defendant  by  its  board  of  directors  or  other  competent  authority  has  de- 
clared any  dividends  upon  the  stock  referred  to  in  the  amended  statement 
cf  claim  and  alleged  therein  to  be  held  and  owned  by  W.  F.  Hogue  and 
Esther  Hogue,  trading  as  Hogue  Brothers  and  Company. 

Third.  The  matters  alleged  in  the  amended  statement  of  claim  as  con- 
stituting a  cause  of  action  relate  solely  to  the  internal  affairs  of  a  foreign 
corporation  and  by  reason  thereof  this  Court  will  not  entertain  jurisdic- 
tion of  this  cause. 

Fourth.  The  amended  statement  of  claim  does  not  set  forth  or  purport 
to  set  forth  any  cause  of  action  in  W.  T.  Hogue  and  Esther  Hogue.  part- 
ners as  Hogue  Brothers  and  Company. 

Fifth.  The  amended  statement  of  claim  is  in  other  respects  uncertain, 
informal  and  insufficient. 

We  are  of  opinion  that  the  demurrer  is  sustainable  on  either  of  the 
first  three  reasons  assigned. 

This  action,  founded  as  it  is  upon  the  relationship  of  creditor  and 
debtor  as  alleged  to  have  been  created,  cannot  be  sustained  by  an  action 
of  assumpsit  (no  dividends  ever  having  been  declared  as  sued  for),  nor 
can  it  be  sustained  for  the  purpose  q!  correcting  a  diversion  or  an  improper 
distribution  of  a  dividend  fund  arising  out  of  the  net  profits  of  the  company 
to  the  new  unpreferred  common  stock,  to  accomplish  which  purpose  resort 
must  be  had  to  equity;  Thompson  on  Corporations,  2nd  edition,  vol,  5, 
section  5295. 

The  identical  question  was  so  determined  on  an  appeal  from  an  action 
of  assumpsit  in  a  cause  of  action  of  a  similar  nature  brought  by  Thomas 
C  Lazear  et  al,  against  this  very  defendant  to  recover  as  holders  of  the 
same  class  of  preferred  shares  in  the  same  defendant  corporation  in  the 
District  Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania at  No.  339  May  Term,  1911,  in  which  appeal  the  judgment  of  the 
lower  Court,  entering  judgment  for  plaintiffs  on  a  similar  demurrer,  was 
reversed,  American  Steel  Foundries  vs.  Lazear,  204  Fed.  Rep.,  204,  v/herein 
it  is  adjudged  "that  no  action  can  be  sustained  to  recover  a  dividend  upon 
stock  unless  such  dividend  has  beftn  declared  and  made  payable  to  such 
preferred  stock."  It  was  conceded  on  the  argument  that  no  such  dividends 
as  herein  claimed  had  been  made  or  declared  by  the  defendant  company 
and  the  statement  specifically  avers  that  these  dividends  were  made  at 
times  since  the  reorganization  of  the  defendant  company  upoD 
T  tmpreferred  stock  and  payable  to  the  holders  thereof." 
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The  theory  of  plaintiffs  as  declared  in  the  brief  filed  is  "th^t  an  action 
of  assumpsit  lies  against  a  corporation  upon  the  declaration  of  dividends 
which  are  not  paid  to  the  proper  stockholders."  The  theory  would  be 
acceptable  if  the  dividends  had  been  declared  in  favor  of  the  preferred 
stockholders,  but  in  view  of  the  fact  that  their  own  statement  avers  that 
the  dividends  were  declared  in  favor  of  and  paid  to  the  new  common  or 
unpreferred  stockholders,  it  therefore  follows  they  were  paid  to  the  "proper" 
Stockholders,  which  admission  completely  refutes  the  theory  on  which 
plaintiffs  predicate  their  right  of  recovery. 

If  the  theory  of  plaintiffs  had  been  asserted  to  be  that  dividends  were 
improperly  declared  to  the  wrong  class  of  stockholders,  to  wit:  to  the 
common  and  not  to  the  preferred  stockholders,  it  might  afford  lettal  ground 
for  litigation  in  equity,  but  the  statement  nowhere  avers  that  dividends 
were  at  any  time  declared  to  any  class  of  stockholders,  much  less  to  the 
preferred  stockholders,  but  simply  that  "dividends  were  set  aside  from  the 
surplus  or  net  profits  of  the  company  from  time  to  time  applicable  to  the 
payment  of  dividends"  and  were  paid  on  new  common  or  unpreferred  stock. 

It  is  contended  by  plaintiffs'  counsel  that  "under  such  circumstances 
assumpsit  is  the*  proper  remedy,  because  there  is  an  implied  promise  that 
the  corporation,  having  declared  a  dividend,  will  properly  distribute  it." 
This  too  implies  a  declaration  of  dividends,  which  is  not  averred  in  the 
Statement. 

Equally  inapplicable  is  the  position  contended  for  by  plaintiffs  "that 
once  a  dividend  is  declared,  the  corporation  has  severed  from  its  general 
business  a  fund  consisting  of  profits  and  this  fund  instantly  becomes  the 
property  of  stockholders  entitled  to  tt."  This  principle  too  would  be  un- 
answerable were  it  not  (or  the  fact  that  no  allegation  of  declaration  of 
dividends  Is  alleged  in  the  statement. 

The  most  favorable  construction  that  can  be  placed  on  the  plaintiffs' 
statement  is  that  by  the  terma  of  the  certificate  of  stock  they  were  entitled 
to  dividends  in  preference  to  the  common  stockholders,  and  thaf  the  Board 
of  Directors  paid  dividends  to  the  common  stockholders  and  not  to  the 
preferred,  which  fact  plaintiff  contends  indicates  "that  this  suit  is  not  an 
effort  to  enforce  the  corporation  to  declare  a  dividend  and  in  that  way 
to  interfere  with  its  internal  management,  but  merely  to  recover  a  dividend 
which  has  not  been  paid  to  the  proper  persons,"  which  clearly  involves 
the  determination  of  the  existence  of  a  right,  cognizable  only  in  equity. 

In  whatever  aspect  plaintiffs'  argument  be  viewed,  in  its  final  analysts, 
it  becomes  evident  from  the  facts  presented  by  the  plaintiffs'  statement  of 
claim,  when  applied  to  that  argument,  that  their  only  contention  is  that 
the  defendant  had  no  legal  power  to  declare  dividends  on  the  common 
unpreferred  stock  without  first  declaring  dividends  on  it?  preferred  stock 
as  required  by  the  provisions  set  forth  in  the  certificates  of  preferred  stock 
issued  by  defendant,  one  of  which  is  held  by  plaintiffs  and  forms  the  basis 
of  this  suit.  Thus  indicating  that  the  object  of  this  suit  is  either  the  en- 
forcement of  a  declaration  of  dividends  on  their  preferred  stock  or  an  in- 
vestigation into  the  internal  policy  of  the  defendant  company  to  ascertain 
its  right  to  pay  dividends,  declared  or  undeclared,  to  the  holders  of  the 
new  unpreferred  stock,  neither  of  which  can  be  accomplished  by  means  of 
an  action  of  assumpsit. 

The  defendant  being  a  corporation  of  New  Jersey,  the  rights  and 
claims  of  stockholders  must  be  adjudicated  in  accordance  with  the  laws 
and  decisions  of  that  State.  Decisions  of  the  Courts  of  Pennsylvania,  as 
will  be  shown,  abundantly  sustain  this  proposition. 

The  case  of  West  Chester  and  Philadelphia  R.  R.  Co.  vs.  Jackson,  77 
Pa..  321,  relied  upon  by  plaintiff,  depends  upon  its  own  peculiar  facts  and 
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conditions  and  contravenes  the  established  and  accepted  rule  that  to  compel 
Gettlement  of  tinpaid  dividends  by  an  action  of  assumpsit,  the  corporation 
must  have  first  actually  declared  such  on  the  specific  kind  of  stock  in 
suit,  thereby  creating  the  relationship  of  debtor  and  creditor,  to  which 
rule  the  case  of  West  Chester  and  Philadelphia  R.  R.  Co.  vs.  Jackson  is 
an  exception  and  is  predicated  on  the  special  facts  of  that  case,  the  con- 
tract therein  and  the  relationship  between  stockholders  and  the  corporation 
were  established  by  Acts  of  Assembly,  defining  the  same,  and  in  it  the 
contract  was  regarded  as  a  contract  for  the  advancement  of  money  to 
the  corporation,  which  fact  formed  the  basis  of  the  suit  in  that  crse  and 
was,  as  declared  therein,  the  same  in  effect  as  a  purchase  of  ihe  company's 
bonds  and  precisely  the  same  as  a  mortgage  but  in  another  form.  The 
preferred  Stock  in  that  case  was  not  merely  an  investment  in  the  corpora- 
tion, thtts  creating  a  material  distinction  as  compared  with  the  preferred 
stock  in  the  case  at  bar.  Here  the  preferred  stock  is  not  of  such  a  char- 
acter, nor  does  it  represent  money  loaned  or  an  indebtedness  of  the  com- 
pany, but  is  simply  an  interest  of  the  holder  in  the  corporation,  in  common 
with  all  the  other  holders  of  such  stock  and  entitled  only  to  receive 
dividends  when  earned  and  when  actually  declared  on  said"  preferred  stock, 
which  conditions  do  not  exist  in  the  case  under  consideration. 

Our  Supreme  Court,  in  a  much  later  case,  Corgan  vs.  George  F,  Leeds 
Coal  Co.,  218  Pa.,  386.  says:  "In  his  statement,  the  plaintiff  daitns  dividends 
or  profits.  But  he  does  not  allege  that  dividends  as  such  have  been  de- 
clared by  the  corporation.  Until  they  were,  the  plaintiff  was  in  no  condi- 
tion to  lay  claim  to  them  in  this  suit." 

Further,  the  principle  announced  in  West  Chester  and  Philadelphia 
R.  R.  Co.  vs.  Jackson,  supra,  was  criticised  by  the  Supreme  Court  in  the 
case  of  Sternbaugh  vs.  Brock.  225  Pa..  279,  in  which  it  is  said:  "Whatever 
the  extent  of  the  preference  in  that  case  may  have  been,  speaking  Ken- 
erally.  stock,  whether  it  be  common  or  preferred,  does  not  represent  in- 
debtedness, its  possession  means  ownership  of  the  company." 

It  also  appears  that  in  the  West  Chester  case  a  part  of  the  dividend 
declared  was  set  aside  for  plaintiff,  thereby  aflfording  ground  for  action  of 
assumpsit.  Not  so  in  the  case  at  bar,  however,  which  merely  involves  the 
right  of  plaintiffs  to  dividends  undeclared  to  that  class  of  stockholders. 
Such  questions,  as  already  stated,  must  be  determined  under  the  laws  and 
decisions  of  the  State  of  New  Jersey.  The  objects  sought  to  be  attained 
here  are  not  within  the  jurisdiction  of  this  Court,  for  Ihe  reason  that  it 
involves  an  interference  with  the  internal  management  and  administration 
of  the  defendant's  business,  which,  under  the  decisions,  cannot  be  conceded, 
the  remedy,  as  stated,  in  all  such  cases  being  'n  equity:  American  Steel 
Foundries  ys.  Lazear.  supra,  wherein  it  is  said:  .'For  neglect  or  refusal 
by  the  officers  of  the  corporation  to  perform  a  corporate  function,  as  to 
the  declaration  of  dividends  or  as  lo  the  distribution  of  funds  asserted 
to  be  legally  or  equitably  applicable  to  dividends,  relief  must  be  sought 
by  an  appropriate  suit  in  equity,  in  which  the  chancellor  may.  while  avoid- 
ing interference  with  the  exercise  of  a  due  discretion  by  corporalion  officers, 
yet  enforce  the  performance  of  a  legal  corporate  duly." 

This  principle  is  also  asserted  in  Thompson  on  Corporations.  2nd 
edition,  vol.  5.  section  5295,  which  states  that  "A  Court  of  equity  may 
compel  directors  at  the  suit  of  a  stockholder  to  declare  a  dividend  when 
they  abuse  their  discretion  and  arbitrarily  or  fraudulently  refuse  to  do  so." 

Section  5323  in  the  work  of  the  same  author  declares  that  where  in  a 
declaration  of  dividends  certain  stockholders  are  not  included,  they  cannot 
sue  in  assumpsit.    The  same  doctrine  is  announced  in  Morawetz  on  Private 
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Corporations,  vol.   1,  p.  463;   Cttoke  on   Corporations,  vol.  2.  6th   edition, 

As  before  herein  suggested,  it  has  been  frequently  held  in  Pennsyl- 
vania that  such  litigation  must  be  brought  in  the  Courts  of  the  State  under 
whose  legislation  the  corporation  is  organized  and  does  business,  which, 
in  this  case,  is  the  State  of  New  Jersey:  Kelly  vs.  Thomas.  234  Pa..  419; 
Kenney  vs.  The  Mexican  Plantation  Co.,  233  Pa^  232;  MgCloskey  vs. 
Snowden,  212  Pa.,  249,  which  cases  were  preceded  by  numerous  others  in- 
dicating the  same  rule. 

In  sustaining  the  demurrer  in  the  case  of  .American  Steel  Foundries 
vs.  Lazear,  supra,  at  No.  1662  October  Term.  1912,  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Circuit,  Judge  Gray  says; 

"There  is  no  averment  that  any  dividends  upon  preferred  stock  held  by 
plaintiffs  had  been  declared  or  paid  by  the  defendant.  It  is  merely  averred 
that  payment  of  dividends  was  resumed  by  defendant  an  May  IS.  1910, 
but  it  is  nowhere  averred  that  payment  of  dividends  upon  the  preferred 
stock  of  defendant  was  resumed  at  that  or  at  any  other  time.  On  the 
contrary,  it  appears  by  the  statement  of  claim  that  a  plan  for  the  reduc- 
tion of  capital  stock  of  defendant  and  for  the  conversion  of  its  preferred 
Stock  into  common  or  unpreferred  stock  was  submitted  to  all  the  stock- 
holders including  the  plaintiffs  and  that  stich  proposal  was  adopted  by  the 
holders  of  ninety  per  cent,  of  the  preferred  stock,  and  it  is  specifically 
averred  in  the  statement  of  claim  that  the  dividends  were  declared  by  the 
defendant  on  this  common  stock  and  were  payable  to  the  holders  thereof. 
A  careftil  reading  of  plaintiffs'  statement  of  claim  compels  us  to  the  con- 
clusion that  the   averments   therein   contained   do   not   constitute   a   cause   of 

We  might  here  remark  that  the  facts  recited  in  the  above  case,  upon 
,  which  the  demurrer  was  sustained,  are  the  precise  facts  indicated  by  the 
statement  of  claim  filed  in  this  case.  We  see  no  distinction  in  the  facts 
of  that  case  as  compared  to  those  in  the  case  at  bar.  nor  in  the  law  as 
governing  the  existence  of  those  facts.  The  very  masterly  argument  of 
plaintiffs'  counsel  fails  to  convince  the  Court  in  this,  as  it  did  in  that.  case. 
The  learned  and  refined  distinctions  presented  by  the  citations  contained 
in  counsel's  brief  cannot  be  reconciled  with  the  fundamental  principles  re- 
ferred to  and  announced  in  the  citations  which  govern  in  the  matter  of 
the  right  of  a  stockholder  to  sue  in  assumpsit  for  dividends  which  have 
not  been  declared.  The  whole  legal  logic  of  the  situation  would  seem  to 
be  forcibly  expressed  in  Morawetz  on  Corporations,  vol.  1.  p.  4S0.  in  the 
following  words: 

"A  shareholder  in  a  corporation  has  no  legal  claim  to  profits  earned 
by  the  company  until  after  a  dividend  has  been  declared  bv  the  proper 
agents;  nor  can  he  compel  the  directors  to  declare  a  dividend  unless  they 
withhold  profits  which  they  have  no  discretionary  power  to  retain  for 
further  investment.  A  suit  to  enforce  the  declaratiftn  of  a  dividend  must 
be  brought  in  equity,  and  all  the  conditions  precedent  to  the  right  of  main- 
taining an  ordinary  shareholder's  bill  must  he  complied  with.  However, 
after  a  dividend  has  been  declared  payable  to  all  shareholders,  each  share- 
holder is  entitled  to  recover  his  distributive  share  in  an  action  of  assumpsit 
against  the  corporation." 

And  again,  on  page  281.  it  is  said: 

"Where  certain  shareholders  are  entitled  to  privileges  which  do  not 
belong  to  the  other  members  of  the  company,  the  Courts  will  provide  a 
remedy  for  the  infringement  of  these  privileges  by  the  other  shareholders 
or  by  the  company's  agents.  Thus,  it  has  been  held  repeatedly  that  a 
holder  of  shares,  which  confer  a  preference  to  the  other  .shareholders  in  the  pay- 
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meat  of  dividends,  is  entitled  to  enforce  his  prior  rights  by  bill  in  «qnity  "  citing  a 
number  of  authorities  sustaining  this  principle. 

If  the  plaintiffs  have  been  injured  by  the  reorganiration  of  the  defend- 
ant company  or  if  the  company  has  misappropriated  its  earnings  by  the 
payment  of  dividends  to  a  class  of  stock  which  should  have  been  devoted 
to  the  stock  upon  which  suit  is  brought  in  this  case,  their  remedy  is 
evidently  by  suit  in  equity  in  the  Courts  of  New  Jersey,  which  have  full 
authority  to  investigate  and  adjudicate  upon  the  several  matters  embraced 
in  this  proceeding. 

It  follows,  therefore,  that  this  action  of  assumpsit  cannot  be  enforced 
nor  the  plaintiffs'  complaint  remedied  thereby  and  that  the  demurrer  filed 
must  be  sustained,  for  the  reasons  stated  in  the  first  three  grounds  for  its 
support. 

And  now,  to  wit:  December  23,  1913,  the  demurrer  filed  in  this  case  is 
hereby  sustained. 


Campbell  vs.  Borough  of  Bdlevne  et  «L 

Borough  eouneih Exfendifure  of  money Ordinancit Failure  to  advertise 

Act  of  May  23rd,  lt93. 

Counclla  of  a  borouKh  passed  an  ardlnancA  Inatructlns  tli«  clerk  to  adv«rllza 
for  bids  for  Inhtalllnc  automatic  Are  and  police  boxes.  Bids  were  received  and 
•ubaequftnUr  ooanell*  enacted  that  a  contract  b*  entered  Into  wltli  the  flacceasfnl 
bidder  for  such  (natallatlon.  No  ordinance  was  paaaed  autborlilng  the  InstallatloQ 
of  Bucli  a  BFBtem  and  the  expenditure  of  moner  for  Its  payment,  nor  was  the 
paafnge  of  the  ordinance  authariilnp  the  contract  entered  In  the  ordinance  book 
or  sbdvertlsed.  Held,  that  tbe  ordinance  waa  in  violation  of  tbe  Act  of  Mar  13rd, 
ISiZ.  requiring  borouBh  ordinances  to  be  recorded  and  advertised  and  therefore 
Invalid. 

In  Equity.    No.  6®  January  Term,  1914.    C.  P.  Allegheny  County,  Pa. 

Edward  A.  Lawrence  and  B.  C.  Tuniton,  for  plaintiff. 
D.  L.  Starr,  for  defendants. 

HayuakER,  J.,  January  21,  1914. — This  is  a  bill  fileij  by  a  taxpayer  of 
the  defendant  borough  alleging,  inter  alia,  that  the  Borough,  without  legal 
authority,  accepted  the  bid  or  proposal  of  the  American  Fire  Alarm  Com- 
pany for  the  installation  of  a  system  of  fire  alarm  and  police  boxes  in  the 
Borough,  and  that  the  Borough  passed  a  resolution  that  was  invalid,  author- 
izing and  directing  the  Burgess  and  Clerk  of  Council  to  enter  into  a  contract 
with  that  Company  as  per  its  bid.  The  prayer  of  the  bill  is,  inter  alia,  that 
the  acceptance  of  that  bid  or  proposal  be  declared  null  and  void,  and  that 
the  defendants  be  restrained  from  entering  into  a  contract  with  that  Com- 
pany based  on  that  bid. 

FINDINGS  OF  FACT. 

First.  The  plaintiff  is  a  citizen  and  taxpayer  of  the  Borough  of  Belle- 
vue,  a  municipal  corporation  under  the  laws  of  this  State,  and  located  in 
Allegheny  County,  Pennsylvania. 

Second.  On  August  5th,  1913,  the  Borough  Council  adopted  the  fol- 
lowing resolution: 

"Resolution  by  the  Council  of  the  Borough  of  Bellevue,  that  the  bor- 
ough clerk  be  instructed  to  advertise  for  bids  for  installing  twelve  auto- 
matic fire  and  police  boxes,  with  automatic  fixtures,  under  the  instruction 
of  the  fire  and  police  committee,  and  the  Borough  Engineer.    Also  bid  on 
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fifteen  iittoouitic  boxes  with  fixtures.  All  bids  to  be  in  the  hands  of  the 
clerk  bj  our  next  regular  meetinB'.  Sept.  2nd,  and  to  be  accompanied  by  a 
certified  check  in  the  amount  of  |100J)0." 

Third.  On  Angnst  25th,  1913,  in  pursuance  of  that  resolution  the  bor- 
ongh  clerk  caused  to  be  Inserted,  in  one  Pittsburgh  newspaper,  an  adver- 
tiaement  that  bids  would  be  received  by  him  for  the  installation  of  the 
boxes  described  in  the  resolution,  until  6  P.  M.  of  September  2nd,  1913. 

Fourth.  The  only  bid  presented  was  that  of  the  American  Fire  Alarm 
Company,  and  at  a  regular  meeting  of  Council  held  on  September  2nd,  1913, 
it  was  opened,  and  on  motiou  it  was  accepted,  for  twelve  combination  boxes' 
at  a  cost  of  $1,865. 

Fifth.  At  an  adjourned  meeting  of  Council  held  on  September  9th,' 
1913,  a  formal  contract  between  the  Borough  and  the  American  Fire  Alarm 
Cmnpany,  drawn  by  the  Borough  Solicitor,  was  presented,  read  and  approved 
by  the  Council,  and  the  following  resolution  was  presented  and  adopted: 

"Resolution.  Bellevue,  Fa.,  Sept.  9.  '13.  Authorizing  the  Burgess  and 
Secretary  of  Council  to  enter  into  a  contract  with  the  American  Fire  Alarm 
Company,  as  per  their  bid  submitted  to  Council,  Sept  2,  1913. 

Resolved,  by  the  Council  of  the  Borough  of  Bellevue,  that  the  Burgess 
and  Secretary  of  Council  be  authorized  and  directed  to  enter  into  a  con- 
tract with  the  American  Fire  Alarm  Company,  as  per  their  bid  of  September 
2,  1913,  and  according  to  the  terms  of  the  contract  presented  September 
9th,  1913." 

Sixth.  The  resolution  of  August  5th,  1913,  instructing  the  Borough 
Clerk  to  advertise  for  bids,  and  the  resolution  of  September  9th,  1913.  au- 
thoriiing  the  Burgess  and  Secretary  to  enter  into  a  contract  with  the  Amer- 
ican Fire  Alarm  Company,  were  the  only  resolutions  or  ordinances  passed, 
relating  to  the  installation  of  a  system  of  fire  and  police  boxes  for  said 
Borough,  as  was  alleged  in  plaintifPs  amendment  to  his  bill,  and  admitted 
by  the  defendants'  amended  answer. 

Seventh.  On  October  7th,  1913,  the  Burgess  returned  the  resolution, 
directing  him  and  the  Secretary  to  enter  intn  a  contract  with  the  Amerir:>ii 
Fire  Alarm  Company,  with  his  veto  in  writing,  setting  forth  his  objections 
thereto,  which  objections  were  duly  entered  in  the  minute  book  of  said 
Council.  The  President  of  Council  then  stated  that  the  question  was 
"Shall  the  resolution  pass  notwithstanding  the  objection  of  the  Burgess?" 
when  it  was  moved  and  adopted  that  action  on  the  veto  be  postponed  until 
an  adjourned  meeting  to  be  held  on  October  21,  1913. 

Eighth:  On  October  21,  1913,  at  the  meeting  of  Council  to  consider 
the  veto  of  the  Burgess,  it  was  stated  by  the  President  that: 
"the  question  now  before  Council  (in  connection  with  the  veto  of  the 
Burgess  of  the  resolution  authorizing  the  Burgess  and  Secretary  to  sign 
a  contract  with  the  American  Fire  Alarm  Company  for  the  installation  of 
a  fire  and  police  system)  was:  'Shall  the  resolution  prevail  notwithstanding 
the  objection  of  the  Burgess?'  and  ordered  the  roll  call,  which  resulted  in 
the  passage  of  the  resolution.    •    •    "" 

Ninth.  The  bill  in  this  case  was  filed  on  October  29tK  1913,  and  after 
answer,  etc..  filed,  was  taken  up  for  trial  on  November  12th.  1913.  At  no 
time  previous  to  the  filing  of  the  bill  was  the  resolution  of  September  9th, 
1913.  authorizing  the  Burgess  and  Secretary  of  Council  to  enter  into  a 
contract,  published  in  any  newspaper,  or  recorded  in  the  Borough  Ordi- 
nance Book^tb  the  certificate  of  the  Secretary  of  Council,  The  Secretary 
was  unable  to  say  whether  the  resolution  had  been  posted,  but  did  say 
that  it  would  be  if  not  already  done.  It  also  appears  that  the  resolution 
was  published  in  a  newspaper  some  three  or  four  days  before  the  trial  of 
the  case  began. 
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At  no  time  were  there  format  plans  and  specifications  prepared  by,  or 
at  the  instance  of,  the  borough  authorities  for  the  installation  of  a  police 
and  fire  alarm  system  which  the  Council  had  under  consideration,  and 
for  which  bids  were  solicited. 

Tenth.  The  Borough  Council  acted  in  goo"d  faith,  and  there  is  not 
the  slightest  evidence  to  show  that  their  action  in  this  matter  was  influ- 
enced by  fraud,  collusion,  or  unworthy  motives. 

CONCLUSIONS  OF  LAW. 

It  appearing  that  the  municipality  had  in  contemplation  the  expenditure 
of  a  considerable  amount  of  the  public  money,  with  which  to  install  a 
system  of  police  and  fire  alarm  boxes  throughout  the  borough,  the  action 
of  CouiKJl  in  that  regard  was  legislative,  and  not  merely  ministerial,  in  its 
character. 

Throughout  the  entire  transaction  there  were  but  two  resolutions  passed 
by  the  Borough  Council,  the  first  of  which  was  one  authorizing  the  Clerk 
to  advertise  for  bids  and  the  other  authorized  and  directed  the  Burgess  and 
Secretary  of  Council  to  enter  into  a  contract  for  the  performance  of  the 
work.  Had  there  been  an  earlier  ordinance  duly  passed  authorizing  the 
construction  or  installation  of  a  system  of  police  and  fire  alarm  boxes,  re- 
quiring the  expenditure  of  a  large  amount  of  public  money,  it  can  scarcely 
be  doubted  that  such  earlier  ordinance  was  meant  to  provide  for  a  perma- 
nent and  substantial  matter  or  subject  in  the  general  Rovcrnment  of  the 
borough,  and  therefore  was  of  a  legislative  character.  The  defendants  con- 
tend that  the  resolution  authorizing-  the  execution  of  the  contract  was 
merely  ministerial.  Under  certain  circumstances  this  would  be  true,  but 
if  we  were  to  hold  that  it  is  true  in  this  case,  we  have  no  action  of  Council 
here  that  could  properly  be  called  legislative,  because  there  was  no  earlier 
resolution  authorizing  the  installation  of  the  system  of  police  and  (ire 
alarm  boxes  in  the  borough,  and  we  would  have  this  work  done  and  the 
money  of  the  Borough  expended  on  what  the  defendants  call  purely  minis- 
terial acts  of  Council.  If  there  had  been  a  general  ordinance,  duly  passed, 
providing  for  the  installation  of  that  system  of  borough  improvements,  and 
proposals  or  bids  received,  the  resolution  awarding  the  contract  in  this  case 
would  have  been  an  administrative  act,  dispensing  with  the  necessity  of 
advertising,  posting  or  recording,  but  such  was  not  the  case.  The  resolu- 
tion in  question  was  original  and  initiatory,  and  was  the  only  resolution 
passed  by  Council,  aside  from  that  authorizing  advertisement  for  bids,  that 
in  any  way  related  to  or  authorized  the  installation  of  a  system  of  police 
and  fire  alarm  boxes,  the  expenditure  of  a  large  sum  of  money  and  the 
awarding  of  a  contract.  It  was  municipal  legislation,  and  not  having  lieen 
advertised  or  recorded  in  (he  ordinance  book,  is  Che  same  of  any  validity? 

The  Act  of  April  3d,  18S1,  P.  L.  323  provides  that  the  borough  officers 
shall  make  full  records  of  their  proceedings,  and  provide  for  the  preserva- 
tion thereof,  publish  in  a  newspaper  and  properly  post,  every  enactment, 
regulation,  ordinance  or  general  law,  before  the  same  shall  take  effect.  The 
Act  of  May  23,  1893,  Section  3.  P.  L.  113.  provides  that  before  any  ordi- 
nance shall  come  into  force  and  effect  it  shall  be  recorded  in  ihe  borough 
ordinance  book  with  the  certificate  of  the  Secretary,  and  be  advertised  as 
heretofore  required  by  law.  These  provisions  of  the  law  are  mandatory. 
and  until  performed  the  ordinance  remains  inoperative.  We  attach  no  im- 
portance to  the  designation  of  "resolution"  instead  of  "ordinance"  to  the 
enactment  of  Council,  and  it  matters  not  by  what  name  it  is  called,  if  it 
provides  for  a  permanent  installation  of  a  system  of  police  and  fire  alarm 
boxes  throughout  the  municipality  at  considerable  cost,  and  creates  a  lia- 
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bility  therefor  by  contract,  it  ia  legislative,  and  the  legal  requirements  nec- 
easary  to  its  validity,  cannot  be  avoided  by  calling  it  a  resolution.  The 
resolution  of  September  9th,  1913,  not  having  been  properly  advertised  or 
recorded,  as  provided  by  law,  the  same  is  invalid  and  of  no  force  and  effect. 

The  rules  of  Council  of  the  Borough  of  Bellevue  provide  that: 

"Every  ordinance  shall  receive  three  separate  readings  in  Council  pre* 
vious  to  its  passage;  but  no  ordinance  shall  have  more  than  two  readings 
on  the  same  day,  unless  by  consent  of  a  majority  of  members  of  Council, 
when  the  question  shall  be,  'Shall  the  rules  be  suspended  and  the  ordinance 
read  a  third  time?* 

Upon  the  introduction  of  an  ordinance,  it  shall  be  read  a  first  time, 
for  information,  and  lie  on  the  table.-  unless  referred  to  the  Committee  of 
the  Whole,  or  to  a  Standing  or  Special  Committee. 

On  third  reading  ordinances  may  be  amended,  recommitted  or  post- 
poned, and  on  final  passage  the  question  shall  be,  'Shall  the  ordinance 
pass?*    On  final  passage  the  yeas  and  nays  shall  be  taken." 

On  the  9th  day  of  September,  1913,  at  a  meeting  of  said  Council,  the 
following  resolution  was  adopted: 

"Resolved  by  Council  of  the  Borough  of  Bellevue.  that  the  Burgess 
and  Secretary  of  Council  be  authorized  and  directed  to  enter  into  a  con- 
tract with  the  American  Fire  Alarm  Company  as  per  their  bid  of  Sep- 
tember 2nd,  1913,  and  according  to  the  terms  of  the  contract  presented  Sep- 
tember 9th,  1913." 

The  resolution  in  question  was  presented  on  September  9lh,  1913,  for 
the  first  time,  and  was  on  the  same  day  passed,  without  a  suspension  of 
those  rules,  as  was  the  resolution  of  August  Sth,  1913.  The  immediate  action 
of  Council  on  these  resolutions  was,  according  to  the  testimony  of  the 
Secretary,  "in  accordance  with  the  usual  cuislom."  We  doubt  the  validity 
of  an  ordinance  of  the  character  of  the  one  in  question,  passed  in  violation 
of  those  rules  of  the  Borough,  for  no  other  reason  than  that  it  was  done 
"in  accordance  with  the  usual  custom." 

There  are  other  questions  raised  in  the  bill,  and  by  the  testimony  in 
the  case;  but  as  we  hold  that  the  ordinance  of  September  9th.  1913,  award- 
ing the  contract  to  the  American  Fire  Alarm  Company  is  invalid,  we  deem 
it  unnecessary  to  pass  on  other  and  numerous  questions  raised  by  the 
counsel   for   the  plaintiff. 

We  are  of  opinion  that  the  resolution  of  September  9.  1913.  authorizing 
the  execution  of  a  contract  with  the  American  Fire  Alarm  Company,  is  null 
and  void  and  of  no  effect,  and  that  the  preliminary  injunction  in  this  case 
should  be  made  permanent  as  prayed  for  in  plaintiff's  hill.    ■ 

Let  a  decree  be  drawn  accordingly. 
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Act  of  1855 Statute  of  frauds Verbal  protnise  to  pay  the  debt  of  another 

Liability  of  the  promisor. 

The  defendant  placed  a  mortKage  on  real  estate  upon  which  a  building  was 
being  erected.  He  paid  part  of  the  mortgrnge  money  to  the  mortgagor.  The,  lat- 
ter had  not  paid  ctll  the  materialmen  and  one  of  them  brought  anlt  against  the 
mortgagee,  alleging  that  the  latter  had  promlHed  him  that  in  consideration  Of  blB 
not  tUlng  ft  mechanic's  lien  agalnat  the  premises  mortgaged,  he  would  pay  the 
amount  of  the  claim,  It  being  the  opinion  of  the  parties  thst  a  mechanic's  lien 
would  have  priority  over  the  mortgage.  Proof  of  thlB  having  been  submitted  at 
the  trial  and  a.  verdict  having  been  rendered  for  the  plalntlCT.  on  a  motion  for  a 
new  trial  It  was  Held  that  the  verbal  promise  of  the  mortgagee  to  pay  the  debt 
of  the  owner  of  the  premises  woe  not  within  the  provisions  of  the  Act  of  IgGB, 
relating  to  frauds  and  perjuries,  requiring  that  a  promise  to  answer  for  the  debt 
or  default  of  another  must  be  In  writing,  tor  the  reason  that  the  leading  object 
of  the  mortgagee  promising  to  pay  the  debt  of  the  mortgagor  was  to  subserve 
an  Interest  of  his  own  and  for  this  reason  the  promise  made  the  mortgagee  per- 
sonally liable,  to  which  the  responsibility  of  the  mortgagor,  whose  debt  he  prom- 
ised to  pay.  Is  a  mere  Incident, 

Motion  for  new  trial.    No,  2605,  1913.    C.  C.  Allegheny  County. 


Miller,  J.,  January  14,  1914,— In  this  case  there  was  a  verdict  for 
the  plaintifE  for  the  full  amount  of  his  claim.  The  defendant  made  a  motion 
for  a  nevT  trial,  which  is  now  under  discussion,  alleging  that  the  Court 
erred  in  refusing  his  point  for  binding  instructions  in  his  favor,  for  the 
re&sons: 

(a)  That  the  evidence  offered  at  the  trial  was  not  sufficient  to  warrant 
the  jury  in  finding  that  the  promise  as  alleged  in  the  statement  of  claim 
was  made,  and  (b)  Even  if  the  promise  was  made,  it  being  for  the  payment 
of  the  debt  of  another,  and  the  same  rot  being  in  writing,  a  recovery  was 
prevented  under  the  provisions  of  the  Statute  of  Frauds, 

The  statement  of  claim,  after  showing  that  the  plaintiff  furnished 
material  and  did  certain  work  about  a  building  erected  for  one  George 
West,  trading  as  The  Penn  Land  Improvement  Company,  as  shown  in 
Exhibit  "A"  attached  to  the  statement,  sets  forth: 

"That  on  July  14,  1911,  said  bill  being  still  unpaid  said  Morris  Bern- 
stein, the  aforesaid  defendant,  promised  the  said  plaintiff  that  li  he  would 
not  file  a  mechanic's  lien  for  the  aforesaid  amount  and  whatsoever  other 
work  he  ttiight  perform  on  the  said  building  that  he,  the  said  defendant, 
would  pay  said  bill  .of  $173,15  and  all  other  bills  of  a  similar  nature  for 
work  then  being  rendered,  because  he,  the  said  defendant,  held  a  mortgage 
against  the  aforesaid  building  whkh  had  been  given  him  but  a  few  days 
prior;  that  the  money  for  which  this  mortgage  had  been  given  had  not 
yet  been  paid  over  by  him  to  the  said  George  West,  trading  as  the  Penn 
Land  Improvement  Company,  the  owner  of  the  said  building,  as  he  wanted 
to  pay  all  claims  for  work  performed  on  the  said  building  and  then  turn 
over  the  proceeds  to  the  said  George  West, 

Said  plaintiff,  although  then  having  the  right  to  file  a  mechanic's  lien 
against  said  building,  which  lien  would  have  had  priority  over  the  lien  of 
tbe  mortgage  of  the  said  defendant  against  the  said  building,  and  with  the 
intention  of  so  doing,  thereupon  agreed  not  to  file  any  mechanic's  lien, 
but  to  look  to  the  said  defendant  for  payment  of  the  bill  of  $173.15  which 
he  had  already  rendered  and  for  any  later  bills.  The  only  snbseqtient  work 
performed  was  on  July  17,  1911,  for  which  work  a  bill  was  rendered  on 
said  date  in  the  sum  of  $1,58,  a  copy  of  which  is  hereto  attached,  marked 
Exhibit  B." 
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The  first  queation  we  have  to ' determine  is:  Was  there  sufficient  evi- 
dence to  submit  to  the  jury  to  warrant  them  in  finding  that  the  promise 
ma  made  as  alleged  in  the  statement? 

It  is  nodispnted  that  pUintifi  and  defendant  met  in  defendant's  office 
on  Jnly  14th  or  ISth  of  1911,  where  plaintiff  went  to  collect  a  bill  owing 
him  by  the  defendant,  that  then  a  conversation  arose  between  them  ia 
which  both  plalntifi!  and  defendant  agreed  that  something  was  said  in  rela- 
tion to  a  mortgage  which  defendant  had  placed  upon  the  West  property. 
At  this  meeting  plaintiff  contends  that  the  promise  upon  which  this  suit 
is  founded  was  made,  which  was  denied  by  the  defendant,  with  which  denial, 
however,  we  have  nothing  to  do  as  far  as  this  discussion  is  concerned,  the 
credibility  of  the  witnesses  and  the  conclusion  to  be  drawn  from  their  evi- 
dence being  for  the  jury. 

We  have  before  us  a  copy  of  the  testimony  of  the  plaintiff,  where  we 
find  in  his  direct  examination  on  page  11,  after  he  stated  that  he  met  de- 
fendant in  his  office,  the  following: 

"Q.  Just  continue  what  took  place  there.  A,  He  said,  'I  placed  the 
mortgage  for  him.'  he  saitt  'I  saw  yonr  bill.'  Well,  I  says,  'I  am  going  tq 
file  a  mechanic's  lien.'  Q.  Who  said  that?  A.  I  said  it,  if  he  didn't  pay 
me  soon.  Well,  he  said,  'Don't  file  no  mechanic's  lien,  I  am  going  to  pay 
you  that  bill,  because  I  have  the  mortgage  on  record,'  Well  I  thought  the 
man  was  an  honest  man,  a  business  man,  so  I  have  to  take  his  word  for 
it;  so  I  didn't  bother  anybody  any  more  at  all.  Q.  Did  yon  ever  file  a 
mechanic's  lien?  A.  No,  sir.  I  did  not.  Q.  Were  you  ever  paid  the  bill? 
A.    Never  paid  the  bill" 

On  cross-examination  of  the  plaintiff  we  find  on  page  17: 

"Q.  And  then  you  talked  with  him  some  there,  did  you,  or  he  talked 
to  you?  A.  He  talked  to  me.  Q.  And  there  was  some  talk,  was  there, 
about  this  West  job?  A.  Yes,  sir;  he  has  told  ine  he  saw  my  bill  in  Mr, 
West's  place,  in  his  home,  and  he  says  'T  have  placed  a  mortgage  for  him,' 
and  I  says  'He  owes  me  some  money,  too.'  He  said,  'Yes,  I  saw  that  bill.' 
I  said  'If  he  don't  pay  me  I  am  going  to  file  a  mechanic's  lien.'  And  he 
said.  'Don't  file  no  mechanic's  lien,  I  have  a  mortgage  placed  a  second 
time  on  that  property.'  *  *  *  Q.  He  said,  he  had  placed  a  mortgage 
on  this  property?  A.  He  told  me  so;  he  says  the  mortgage  is  on  record. 
He  told  me  not  to  file  a  lien,  he  would  pay  it." 

Continuing,  on  page  18,  we  find  further  in  cross-examination: 

"Q.  Did  Mr.  Bernstein  ask  you  for  any  release  or  an  assignment  of 
yonr  claim  or  was  there  any  talk  of  that  kind?  A,  Why  should  he  ask 
me  for  it  if  he  didn't  pay  me  the  money?  He  didn't  ask  me  for  nothing. 
Q.  If  yon  didn't  file  a  lien  he  would  pay  the  bill?  A.  He  will  pay  the 
bill.  Q.  You  didn't  file  a  lien  there?  A.  No,  sir:  I  didn't.  Q.  Did  you 
see  Mr.  Bernstein  after  that  about  this  thing,  about  the  payment  of  your 
bill?  A.  I  called  him  on  the  telephone;  he  said  he  was  going  to  send  me 
a  check  and  soon  get  it  settled  up,  and  his  check  never  came." 

And  on  pages  19  and  20.  continuing  the  cross-examination,  we  find; 

"Q.  You  relied  on  Mr.  Bernstein  when  he  said  he  was  Roing  to  pay 
yon?  A.  I  relied  on  him.  0-  Why?  A.  Because  he  had  the  mortgage 
on  record;  after  he  said  he  has  the  mortgage  on  record  and  he  hasn't  paid 
the  money  out  that  is  the  reason  I  relied  on  his  paying  me.  Q.  You  relied 
on  his  paying  you  because  he  had  a  mortgage  on  record  P    A.    Th.it  is  the 

The  testimony  we  have  quoted  was  sufficient  to  warrant  the  jury  in 
finding  that  the  promise  was  made.  It  may  be  stated  in  this  connection 
that  there  was  some  evidence  on  the  part  of  the  plaintiff  that  defendant 
asked  him  for  a  discount  of  ten  per  cent,  on   the  bill,  to  which  plaintiff 
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replied  that  they  would  not  fall  out  about  that.  There  was  some  evidence 
.  also  during  the  trial  that  plaintiff  had  brought  suit  against  West  on  this 
same  bill,  after  the  promise  was  alleged  to  have  been  made.  This  was 
submitted  to  the  jury,  in  connection  with  the  other  evidence  bearing  on 
the  question  whether  or  not  the  promise  was  made  to  the  plaintiff  and 
whether  or  not  the  same  was  accepted  by  him. 

This  brings  us  to  the  next  question,  as  to  whether  the  promise,  being 
a  verbal  one,  is  within  the  provisions  of  the  Statute  of  Frauds  and  Perjuries 
of  1855,   P.  L.  308,  which  provides: 

"No  action  shall  be  brought  whereby  •  •  *  to  charge  the  defendant 
upon  any  special  promi-qe  to  answer  for  the  debt  or  default  of  another. 
unless  the  agreement  upon  which  such  action  shall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith  or  some  other  person  by  him  authorized." 

The  act  was  construed  in  the  leading  case  of  Nugent  vs.  Wolfe.  Ill 
Pa.,  471,  by  Mr.  Justice  Sterrett.  on  page  480,  as  fnllows: 

"It  is  very  evident  that  the  statute  was  not  intended  :o  appi/  except 
in  cases  where,  in  addition  to  the  promisor  and  promisee,  there  is  also  a 
third  party  to  whose  debt  or  undertaking  the  agreement  of  the  promisor 
relates,  and  not  even  then  unless  the  liability  of  the  third  party  continues. 
In  other  words,  the  agreement,  to  be  within  the  purview  of  the  statute, 
must  in  a  certain  sense  be  a  collateral  and  not  an  orii^i-ial  undertaking. 
Independently  of  the  debt  or  liability  of  the  third  party,  there  must,  of 
course,  be  a  good  consideration  for  the  collateral  or  subordinate  agreement, 
such  for  example  as  a  benefit  or  advantage  to  the  promisor  or  an  iniury 
to  the  promisee.  It  is  difficult,  if  not  impossible.  In  formulate  a  rule  by 
which  to  determine  in  every  case  whether  a  promise  relating  to  the  debt 
or  liability  of  a  third  person  is  or  is  not  within  the  statute;  but.  as  a  general 
rule,  when  the  leading  object  of  the  promise  or  agreement  is  to  become 
guarantor  or  surety  to  the  promisee,  for  a  debt  for  which  a  third  party  is 
and  continues  to  be  primarily  liable,  the  agreement,  whether  made  before 
or  after,  or  at  the  time  when  the  promise  of  the  principal,  is  within  the 
statute  and  not  binding  unless  evidenced  by  writing.  On  the  other  hand, 
when  the  leading  object  of  the  promisor  is  to  subserve  some  interest  or 
purpose  of  hia  own,  notwithstanding  the  effect  is  to  pay  or  discharge  the 
debt  of  another,  his  promise  is  not  within  the  statute. 

"As  was  said  by  Mr.  Justice  Strong  in  Maule  vs.  Bucknell.  SO  Pa.  St., 
39,  52:  'It  is  undoubtedly  true  that  a  promise  to  answer  for  the  debt  or 
default  of  another  is  not  within  the  statute,  unless  it  he  collateral  to  a 
continued  liability  of  the  original  debtor.  If  it  be  a  substitute,  an  agree- 
ment by  which  the  debt  of  another  is  extinguished,  as  where  the  creditor 
gives  up  his  claim  on  his  original  debtor,  and  accepts  the  new  promi.Ke  in 
lieu  thereof,  it  need  not  be  in  writing.  And.  as  the  cases  referred  to  show, 
it  may  he  unaffected  hy  the  statute,  though  the  original  debt  remains,  if 
the  promisor  has  received  a  fund  pledged,  set  apart  or  held  for  payment  of 
the  debt' " 

The  promise  under  discussion  does  not  come  within  the  statute  for 
either  of  the  two  reasons  stated  in  the  opinion  above  cited:  CI)  "When 
the  leading  object  of  the  promisor  is  to  subserve  some  interest  or  purpose 
of  his  own.  notwithstanding  the  effect  is  to  pay  or  discharge  the  debt  of 
another,"  and  (2)  "Though  the  original  debt  remains,  it  the  promisor  has 
received  a  fund  pledged,  set  apart  or  held  for  payment  of  the  debt."  Either 
reason  would  be  sufficient  to  sustain  the  verdict  in  this  case. 

The  evidence  of  defendant  shows  that  he  placed  the  mortgage  on  the 
premises  on  July  Uth.  1911  (date  when  recorded),  in  the  sum  of  thirteen 
hundred  and   twenty-five   dollars,   and   that  on  the   date  when   tile  < 
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(ion  between  plaintiff  and  defendant  in  defendant's  office  in  relation  to  the 
mortgage  and  the  alleged  promise,  took  place,  he  had  only  paid  cut  on 
account  of  the  mortgage  the  sum  of  seven  hundred  and  sixty  dollars.  It 
is  a  fact  that  at  that  time  the  plaintiff  had  a  right  to  file  a  mechanic's  lien, 
which  would  have  been  prior  to  that  of  the  moitgage:  that  said  mechanic's 
lien  was  not  filed  and  the  right  to  file  the  same  was  lost.  The  evidence 
shows  that  after  the  alleged  conversation  the  defendant  paid  out  the  balance 
of  the  money  secured  by  the  mortgage,  in  part- at  least,  for  labor  and 
materials  furnished  for  the  building  then  being  erected  by  West  on  the  part 
of  the  premises  covered  by  the  mortgage,  and  that  the  money  previously 
paid  out  had  also  in  part  been  paid  out  for  labor  and  material  furnished  for 
said  building;  that  sometime  the  latter  part  of  February  or  early  part  of 
March.  1912,  after  the  time  to  file  said  mechanic's  lien  had  expired,  the  de- 
fendant purchased  the  property  from  the  vendee  of  the  mortgagor,  receiving 
credit  for  the  full  amount  of  his  mortgage  on  account  of  the  purchase  price; 
and  the  evidence  tended  to  show  that  defendant  after  having  received  credit 
for  the  amount  of  his  mortgage,  and  having  paid  off  all  other  liens  against 
the  property,  paid  over  a  small  balance  to  his  vendor,  the  amount  of  which 
was  very  considerably  less  than  the  plaintiff's  claim.  The  facts  just  related 
either  were  admitted  or  could  fairly  be  drawn  by  the  jury  from  the  evidence. 

In  Hall  vs.  Lincoln  Savings  &  Trust  Company,  220  Pa..  485.  it  was  said 
by  the  Supreme  Court: 

"The  words  alone  in  which  the  contract  was  made  are  not  sufficient 
to  determine  whether  the  promise  is  within  the  Statute  of  Frauds  The 
circumstances  of  the  transaction  must  be  taken  into  consideration." 

The  circumstances  surrounding  the  transaction  are  such,  as  shown  by 
the  evidence,  that  the  defendant  either  made  the  promise  to  .subserve  some 
interest  or  purpose  of  his  own,  or  that  he  held  a  fund  for  the  payment  of 
plaintifT-  debt,  or  both.  As  to  the  first  purpose,  it  is  plain  that  if  plaintiff 
bad  filed  his  mechanic's  lien,  the  lien  thereof  would  have  been  prior  to 
that  of  the  defendant's  mortgage:  and  as  subsequently  shown  (part  of  the 
transaction)  that  when  the  defendant  acquired  title  to  the  property,  he 
did  so  free  from  piaintifF's  lien,  the  amount  of  which  would  have  had  to 
have  been  paid  by  him  out  of  the  purchase  money,  which,  the  evidence 
shows,  was  not  sufficient  to  meet  the  same,  or  the  lien  would  have  remained 
an  the  property  as  a  prior  encumbrance.  As  to  the  latter  purpose,  that 
defendant  held  a  fund  in  his  hands  for  the  payment  of  plaintiff's  debt,  it 
may  easily  be  inferred  that  as  defendant  still  had  part  of  the  rnoney  secured 
by  the  mortgaRe  in  his  hands  at  the  time  that  the  alleged  promise  was 
made,  and  that  as  the  money  already  paid  and  subsequently  paid  out  by 
him.  at  least  in  part,  was  used  in  payment  for  labor  and  material  furnished 
for  the  building  being  erected  upon  the  mortgaged  premises,  that  there- 
fore part  of  the  money  he  still  had  in  his  hands  he  held  for  the  purpose  of 
paying  off  plaintiffs  claim.  In  this  connection,  see  Burns  vs.  Mazer,  2  Pa. 
Super.  Ct..  436.  which  is  a  case  somewhat  similar  to  the  one  under  dis- 
cussion, and  where  the  defendant,  a  trustee  of  a  church,  promised  to  pay 
the  claim  of  the  plaintiff,  a  sub-contractor,  who  had  done  work  upon  the 
church  for  which  he  had  a  right  to  file  a  lien,  if  he  would  not  file  his  lien, 
and  where  it  was  held  by  the  Court  that  the  promise  was  not  within  the 
statute.    Rice,  P.  J.,  on  page  441.  in  discussing  the  law  of  the  case  says: 

"The  fact  that  the  original  debtor  is  not  discharged  from  liability  is 
not  conclusive  of  the  question.  One  instance  is  where  there  is  a  transfer 
of  a  fund  to  the  promisor  for  the  payment  of  the  debt,  or  where  property 
charged  with  the  payment  of  the  debt  is  transferred  to  him  on  his  iiromise 
to  the  vendor  to  pay  the  debt.  •  »  •  Another  instance  is  where  the 
leading  object  of  the   promisor  is   to  subserve   some   interest  or  purpose   of 
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hia  own.  *  *  *  In  both  of  these  classes  of  cases  it  is  h^ld  that  the 
promise  is  not  within  the  statute  notwithstanding  the  effect  is  to  pay  or 
discharge  the  debt  of  another." 

See  also  Hall  vs.  Lincoln  Savings  &  Trust  Company,  supta,  where  the 
statement  was  made  to  a  sub -con  tractor  by  an  officer  of  a  surety  company 
which  had  gone  on  the  bond  of  the  contractor,  when  the  sub-con  tractor^ 
asked  for  a.  guaranty  tljat  the  money  would  be  paid  him  for  the  work  he 
was  abont  to  do,  and  the  officer  replied;  "Well,  it  is  not  worth  while  tor 
you  to  have  a  guaranty,  for  this  money  will  go  through  our  hands  and  we 
will  see  that  you  are  paid,"  and  the  Supreme  Court  held  that  the  promi.ie 
was  not  within  the  statute.  Justice  Potter,  who  wrote  the  Opinion,  on  page 
488  cited  with  approval  the  following: 

"A  promise  to  pay  the  debt  of  another  in  consideration  of  property 
or  funds  received,  or  to  be  received,  of  the  debtor  for  that  purpose,  is 
not  within  the  statute  as  the  promisor  thereby  makes  the  debt  bis  own 
and  incurs  a  primary  liability  to  which  the  continuing  obligation  of  the 
debtor  is  in  a  sense  collateral.  29  Am.  &  Eng.  Ency.  of  Law  f'2d  ed.).  917. 
Another  category  of  cases  is  that  in  which  the  guarantor  is  the  assignee 
of  the  property  of  the  person  answered  for  under  a  trust  to  pay  the  debts 
of  the  latter.  The  promise  under  these  circumstances  is  not  within  the 
statute  of  frauds.    1  Reed  on  Stat,  of  Frauds  (1884),  sec.  S2." 

And  again  on  page  489: 

"Where  the  promisor  has  a  leading  purpose  of  personal  advantage  in 
making  the  promise,  the  tatter  is  not  a  mere  guaranty.  •  •  •  Where 
the  promisor  has  a  leading  purpose  of  his  own  to  accomplish  by  the  guar- 
anty, the  latter  becomes  a  personal  obligation  of  his,  to  which  the  responsi- 
bility of  the  person  whose  debt  is  guaranteed  is  a  mere  incident.  1  Reed 
on  Statute  of  Frauds,  aec.  72." 

And  then  also  cites.  Justice  Strong  in  Maule  vs.  Bucknell,  50  Pa.,  39, 
also  cited  by  Justice  Sterrett  in  Nugent  vs.  Wolfe,  supra: 

"That  a  promise  to  pay  the  debt  of  another  is  not  within  the  statute 
of  frauds,  even  though  the  liability  of  the  original  debtor  continues,  if 
the  promisor  has  received  a  fund  pledged,  set  apart  or  held  for  the  payment 
of  the  debt" 

The  verdict  of  the  jury  established  the  fact  that  the  promise  made  by 
the  defendant  to  the  plaintiff  was  to  pay  the  claim  he  had  against  West, 
if  he  (plaintiff)  would  not  file  his  lien  against  the  building  which  was  then 
in  the  course  of  construction,  and  it  also  established  the  fact  that  the 
promise  was  made  either  to  subserve  some  interest  or  purpose  of  the  de- 
fendant or  that  he  had  a  fund  in  his  hands  created  by  the  mortgage  to 
pay  the  debt  of  the  plaintiff,  or  both. 

Applying  the  law  as  above  cited  to  the  facts  as  found  by  the  jury,  we^ 
are  convinced  that  the  verdict  should  stand  and  a  new  trial  be  refused. 
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Rtal  tttatt Mortgage ShtrHFs  salt DUtribHtion. 

D«fend>iit  purchased  raal  estate  by  artlclee  of  ■.greement  and  before  All  VKf' 
mentB  were  made  and  a  daad  dellverAd  be  t*Te  a  bona  and  executed  a  mortgaire 
upon  the  property.  After  a  deed  bad  been  KlTen  blm  JudKinent  was  entered  on 
the  bond  accomiwjiylns  the  mortgace.  Before  the  entnr  of  tbla  Judgment,  but 
after  the  delivery  of  the  deed  other  JuiitrmentB  were  entered  agalnHt  the  defendant. 
Vpon  distrltnitlcHi  of  the  proceeds  of  the  eherlfTa  sale  It  waa  HeM  that  the  Judg- 
ment entered  on  the  bond  wa*  entitled  to  eatlafactlon  before  the  other  Judgments. 

Sur  exceptions  to  sherilFs  return.  No."  498  October  Term,  1913,  Fi.  Fa.  . 
C  P.  AUegheny  Cotm^. 

C.  F.  Meeder  and  M.  L.  Thotn/itoa,  for  plaintiff. 

James  H.  Gray.  Stonccipbcr  &  Rahlon  and  J.  Warren  Hunter,  for  exceptants. 

F8A2ER,  P.  J.,  February  14,  1914. — ^Defendant  purchased  from  the  Beech- 
wood  Improrement  Company,  Limited,  lot  No.  334  in  the  West  Liberty 
Plan  of  Lots  No.  5,  by  Articles  of  Agreement  duly  executed  by  the  parties, 
dated  October  30,  1906,  the  consideration  bein^  $425.00,  which  amount  was 
payable  in  installments.  On  July  19,  1909.  a  deed  was  delivered  to  defend- 
«ot  for  the  lot.  On  Norember  9,  1908,  previous  to  the  defendant  receiving 
a  deed,  he  executed  and  delivered  a  mortsiage  upon  the  premises  to  J.  A. 
West,  to  secure  the  payment  of  an  indebtedness  of  $2,500.00.  The  Fi.  Fa. 
in  this  case  was  issued  upon  the  bond  accompanying  the  mortgage  above 
referred  to,  and  Lot  No.  334  in  the  West  Liberty  plan  of  lots  levied  upon 
and  sold  by  the  Sheriff  on  October  10,  1913,  to  J.  A.  West,  for  the  sum  of 
$485.00.  In  distributingr  the  purchase  money  the  Sheriff,  after  paying  costs 
and  taxes,  appropriated  the  balance  of  the  pnrchase  money  to  the  judg' 
ment  in  this  case.  To  that  appropriation  exceptions  were  filed  by  three 
judgment  creditors  of  defendant,  as  follows:  W.  T.  Charles  and  W.  A. 
Emrich,  whose  judgment  was  entered  at  D.  S.  B.  No.  98  April  Term,  1911, 
on  February  8.  1911,  for  the  sum  of  $150.00;  Thomas  Welfer  &  Company,  at 
No.  6SS  June  Term,  1911,  entered  May  4,  1911,  for  $155.00;  and  The  Ruud 
Manufacturing  Company,  at  No.  68  May  Term,  1911,  entered  May  16,  1911, 
for  the  sum  of  1104.25. 

Exceptants'  contention  is  that  appropriation  should  be  made  to  the 
judgments  above  enumerated  in  preference  to  the  mortgage  of  J.  A.  West. 
for  the  reason  that  the  mortgage  was  executed  and  recorded  before  de- 
fendant received  a  deed  for  the  property.  In  our  opinion  the  exceptions 
cannot  be  sustained.  Upon  the  execution  of  the  Articles  of  Agreement  for 
the  purchase  of  the  lot  defendant  acquired  an  equitable  interest  in  the 
property,  and  immediately  took  possession  of  the  land  and  improved  it. 
The  mortgage  upon  its  execution  and  delivery  became  a  lien  upon  what- 
ever interest  defendant  had  in  the  property,  and  its  execution  antedating 
that  of  the  entry  of  the  judgments  of  exceptants,  it  had  priority  to  those 
judgments  and  was  entitled  to  be  first  paid  out  of  the  proceeds  realized 
from  the  sale.  Defendant's  equitable  interest  having  been  merged  in  the 
after  acquired  legal  estate,  the  mortgage  was  a  tien  thereon  and  entitled  to 
the  proceeds  in  preference  to  the  subsequent  judgment  creditors;  Appeal 
of  Lloyd,  Huff  &  Watt,  S2  Pa.,  485;  Zeigler's  Appeal,  69  Pa.,  471.  Other 
cases  might  be  cited  to  the  same  effect. 

Calder  vs.  Chapman,  52  Pa.,  359,  is  relied  upon  to  support  the  exceptions. 
That  case  is  not  similar  in  principle  to  the  question  now  before  us.  and 
does  not,  in  our  opinion,  rule  this  case. 

And  now,  to  wit:  February  14,  1914,  exceptions  dismissed.  To  which 
order  exceptants  except,  and  at  their  instance  bill  sealed. 
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Commonwealth  vs.  Smith. 

Quarter  Sessions^^Counsel  for  defendant Appoinlment  of — 

The  pergonal  nnd  Incidental  expensen  or  counEel  oppolnted 
murder  case  itoeB  not  include  expenses  oF  the  derendant  In  POi 
actual  attendance  of  wKnesaex  In  court. 

N"o.  30  Jamtiirv  Sessions.  1914.     Q.  S,  AllcBheny  County. 


Refd.  J..  February  25.  1914,— Connse!  for  defendant  ask  in  their  pi-tition  for 
tile  aMowanrt  ni  fees  to  ihe  jiniount  of  $20(>  etch,  and  incidental  expenses  aggre- 
gating $155.16. 

These  incidental  expenses  are  as  follows: 

Dr.  E.  C.  Mallison  (expert  witness),  $50.00  ~ 

Dr.  G.  B.  Rossman  (expert  witness),  50.00 

Dr.  J.  P.  Blackburn,  consultation,  5.00 

Meals  and  expense  of  securing  witnesses,  11.10 

Wharton  &  Stille's  Medical  Jurisprudence,  22.50 

Witness'  fee  and  mileage,  2  days  for  four  witnesses,        16,56 

ToUl,  $155.16 

The  Act  which  permits  the  allowance  of  such  fees,  or  any  expenses, 
says  the  Court  may  allow  "all  personal  and  incidental  expenses."  We  ap- 
preciate the  efforts  counsel  made  for  the  defense  of  the  accused,  and  if 
there  were  any  law  permitting  it,  should  be  pleased  to  allow  all  the  ex- 
penses set  forth  as  above,  but  we  do  not  so  understand  the  law. 

The  expenses  contemplated  by  the  Act  are  "personal  and  incidental" — 
such  as  traveling  expenses,  telegrams,  messenger  service,  meals,  nnd  similar 

The  practice  in  this  Court  is  not  to  pay  the  expenses  of  defendant  in 
connection  with  the  actual  attendance  of  witnesses,  compensation  of  expert 
witnesses,  etc.,  unless  there  be  a  special  order  of  Court  authorizing  such 
expenses  or  the  payment  of  them.  Such  expenses  are  not  "personal  and 
incidental,"  they  are  the  regular  expenses  of  a  trial,  and  may  run  (as  they 
do  here)  into  a  very  substantial  and  in  some  cases,  perhaps,  extravagant 
amount. 

We  feel  also,  that  the  charge  for  a  set  of  Wharton  &  Stille's  Medical 
Jurisprudence  cannot  be  allowed.  If  such  books  could  not  be  procured 
from  the  Law  Library,  or  from  the  libraries  of  either  medical  or  legal  prac- 
titioners, an  expenditure  to  obtain  them  might  be  recognized  as  "incidental" 
— but  with  the  present  equipment  of  our  library,  there  is  no  occasion  for 
so  considering  it. 

Our  view  is  that  the  only  items  properly  claimed  as  personal  and  inci- 
dental which  we  can  allow  are  the  following: 

Dr.   J.   P.   Blackburn,   consultation.  $  5.00 

Meals  and  expenses  of  securing  witnesses,  11.10 

$16.10 
In  view  of  the  circumstances,  to  make  the  counsel  whole,  so  far  as 
possible,  we  allow  the  sum  of  $150  each  for  fees,  which  is  in  excess  of  the 
amount  usually  permitted,  there  being  a  practice,  based  upon  the  assent 
of  the  judges,  that  when  two  counsel  are  appointed,  the  allowance  to  each 
shall  not  exceed  $100. 
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In  re  Eighteenth  Street. 

Cemeteries Exemption  from  Municifal  Claims- Act  of  Innt  4,  1901. 

A  cemetery  had  not  Cenced  In  or  dedicated  to  burial  purposeB  a  portion  of  Ita 
land  abutting  on  a  street  wbtcli  was  belns  paved.  Ttie  cemetery  sold  lot*  only 
lo  members  ot  the  church  wilh  which  It  waa  connected,  and  Its  funds  were 
mlnKled  with  those  oC  the  church,  and  expended  for  general  church  purposes. 
Hetd  that  the  property  was  liable  for  ssaesameot  for  the  street  pavlns,  not  nelng 
within  the  terma  of  Section  G  of  the  Act  of  June  1,  1901.  provldlnK  for  exemption 
of  places  of  burial. 

Exceptions  to  Viewers'  Report.  No.  1199  October  Term,  1913.  C.  P. 
Allegheny  County. 

CharUs  A.  O'Brien,  Ltt  C.  Btatty  and  Harold  M.  !rons,  for  City  of  Pittsburgh. 
Wallace  &  Watson,  Howard  Neely,  T.  H.  Davis  and  Thomas  H.  Hassou,  for 
exceptants. 

Brown,  J.,  May  21,  1914.— The  exceptions  filed  by  Saint  Michael's  Cemetery 
to  the  report  of  the  Board  of  Viewers,  allege  the  viewers  erred  in  their  lindings 
of  fact  and  conclusions  of  law,  holding  the  cemetery  property  liable  for  the  assess- 
ment ($2,958)  charged  against  it  for  tht.  grading,  paving  and  curbing  of  South 
Eighteen  street 

The  regularity  of  the  proceedings  is  not  questioned. 

The  viewers'  report  was  filed  January  16,  1914,  and  confirmed  nisL  To  this 
report  the  cemetery  filed  exceptions.  Thereafter,  upon  arftument,  the  Court 
referred  the  report  back  to  the  Board  of  Viewers,  directing  it  to  make  a  special 
report  in  the  matter  of  the  assessment  against  the  cemetery  property,  with  find- 
ings of  fact  and  conclusions  of  law.  After  due  notice,  the  board,  on  February 
24,  1914,  took  testimony  touching  all  matters  relating  to  said  property  and 
assessment;  and  on  March  7,  1914,  made  report  to  the  Court— including  in  said 
report  the  following  findings  of  fact  and  conclusions  of  law: 

FINDINGS  OF  FACT. 

1.  That  burials  were  made 
that  the  original  plot,  with  vai 
purpose  up  to  the  present  time. 

2.  That  about  two-fhirds  of  the  frontage  on  South  Eighteenth  street  has 
never  been  used  for  cemetery  purposes ;  and  until  recently,  was  not  fenced  in 
with  the  balance  of  the  cemetery. 

3.  That  the  portion  of  the  ground  lying  outside  the  cemetery  fence  and 
fronting  on  South  Eighteenth  Street  has  not  been  dedicated  for  burial  purposes, 
and  has  not  been  ustd  for  that  purpose. 

4.  That  sales  of  lots  were  made  to  all  persons  of  the  Roman  Catholic  faith, 
desiring  to  purchase  the  same,  until  from  five  to'  seven  years  ago;  since  which 
time  sales  have  been  made  exclusively  to  members  of  St.  Michael's  congregation, 

5.  That  the  funds  derived  from  the  sale  of  lots  have  been  and  are  at  the 
present  time  mingled  with  funds  derived  from  other  sources,  and  expended  for 
general  church  [mrposes. 

6.  That  no  claim  has  been  made  that  the  property  was  not  ^ictually  benefited 
to  the  extent  of  the  assessment. 

CONCLUSIONS  OF  LAW. 

1.  That  the  burden  of  proof  is  on  the  party  claiming  an  exemption  for  a 
charitable  institution. 

*  2.     That  St  Michael's  Cemetery  is  not  a  charitable  institution  within  the 
"  J  of  the  Act  of  June,  1901,  P.  L  364. 
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In  re  Bighteentb  Street. 

3.  That  property  held  by  churches,  but  not  used  for  church  purposes,  is 
liable  to  assessment  for  street  improvement. 

4.  Under  all  the  facts  in  this  case,  St.  Michael's  Cemetery  is  liable  to  an 
assessment  for  the  itnprovement  of  South  Eighteenth  street 

On  March  2S,  1914,  the  cemetery  filed  the  exceptions  above  referred  to.  On 
May  6,  1914,  these  exceptions  were  argued  by  counsel  for  exceptant  and  counsel 
tor  ihc  city. 

A  careful  examination  of  the  record  has  not  convinctd  us  that  the  Board 
of  Viewers  erred  in  its  findings  of  fact  and  conclusions  of  law. 

The  testimony  taken  by  the  board  and  returned  by  it  in  its  supplemental 
report  is  clear  and  concise— all  the  witnesses  produced  by  the  cemetery  testifymg 
that  the  proceeds  of  sales  of  lots  in  the  cemetery  were  not  separated  from  the 
church  funds  derived  from  other  sources,  but  mingled  and  blended  with  such 
other  funds,  and  expended  ^or  general  church  purposes. 

In  the  light  of  these  facts,  St.  Michael's  Cemetery  has  not  brought  itself 
within  the  terms  of  Section  5  of  the  Act  of  June  4,  1901,  P.  L.  J64  (as  amended 
by  the  Act  of  March  19,  1903,  P.  L.  41),  exempting  from  municipal  claims 
"•  •  ■  places  of  burial  not  used  or  held  for  private  or  corporate  profits  •  *  * :" 
Mount  Oliver  Boro.  vs.  First  German  Evangelical  Congregation,  51  Supr.,  343. 

ne  exceptions  are  overruled  and  dismissed  and  the  report  and  supplemental 
report  of  the  Board  of  Viewers  confirmed  absolately. 


Commonwealth  vs.  Demos  et  aL 

Criminal  latsj—Juvemle  court Sheriff's  fees Custody  of  juvenile  offenders. 

Where  minors,  under  the  ag'^  of  Hlxte«n.  are  ajreeted  for  an  Indlct&ble  offense 
and  plead  guilty  before  a  maglHtrate  who  comniltB  them  beca,UBe  of  their  age  to 
the  probation  olTIi^er  of  the  Juvenile  court,  the  sheriA  Is  not  entitled  to  a.  fee  pro- 
vided by  the  fee  bill  of  (1.50  for  the  charge  of  each  minor  for  the  reason  at  no 
time  were  the  minors  In  hla  custody  or  under  his  control  and  he  performed  no 
service  In  relation  to  them. 

Case  Stated.    Na  6  March  Term,  1913,    Q.  S.  Btaver  County, 

D.  A.  Nelson,  for  sherifl. 
/.  B.  McClure,  for  county. 

Holt,  P.  J.,  February  3,  1914,— This  is  a  case  stated  for  the  opinion  of 
the  court,  as  to  whether  or  not  the  sheriff,  under  the  facts  agreed  upon,  is 
entitled  to  the  usual  fee  of  one  dollar  and  fifty  cents.  The  defendants  were 
arrested  for  an  indictable  offense  and  taken  before  a  magistrate,  whereupon, 
being  informed  of  the  charge  against  them,  they  pleaded  guilty;  and  the 
magistrate,  upon  ascertaining  that  each  of  the  defendants  was  under  the  age 
of  sixteen  years,  committed  them  to  the  custody  of  the  probation  officer  of 
the  juvenile  court,  to  appear  in  said  court  on  May  14,  1913,  at  nine  o'clock 
A.  M.  The  magistrate  returned  a  duly  certified  transcript  of  the  proceedings 
before  him  to  the  clerk  of  the  Court  of  Quarter  Sessions  on  May  13,  1913, 
and  the  case  was  entered  in  the  juvenile  court  docket  at  No.  6  March  Term, 
1913. 

The  sheriff  claims  that  he  is  entitled  to  the  same  fee  that  he  is  entitled 
to  receive  in  cases  where  adults  are  committed  by  a  magistrate  to  answer  a 
charge  in  the  Court  of  Quarter  Sessions.  This  position  might  be  tenable  if 
the  defendants  had  been  bound  over  or  committed  in  default  of  bail,  to  answer 
a  charge  in  the  Court  of  Quarter  Sessions,  and  thereafter  the  ease  had  been 
certified  by  the  district  attorney  to  the  juvenile  court,  or  the  court  of  its 
own  motion  had  disposed  of  it  without  trial  by  jury.    As  the  defendants  were 
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placed  by  the  constable  in  the  hands  of  the  probation  officer  they  were,  to 
all  intents  and  purposes,  in  the  juvenile  court.  The  defendants  pleaded  guilty 
to  the  charge,  which  was  larceny,  and  the  value  of  the  goods  stolen  was  less 
than  ten  dollars.  Under  the  special  act  relative  to  Beaver  County  the  magis- 
trate, had  the  defendants  been  above  the  age  of  sixteen  years,  would  have 
had  no  power  to  commit  them  or  either  of  them  to  the  custody  of  the  sheriff 
for  the  purpose  of  trial;  it  would  have  been  his  duty  to  have  pronounced 
sentence.  But,  as  the  defendants  were  under  the  age  of  sixteen  years,  he 
rightfully  directed  the  constable  to  deliver  them  to  the  probation  officer  of 
the  juvenile  court.  At  no  time  were  the  defendants  or  either  of  them  in  the 
custody  of  the  sheriff,  and  he  performed  no  services  in  relation  to  them;  nor 
was  he  bound  by  virtue  of  his  office  to  perform  any  official  duties  so  far  as 
they  were  concerned.  Under  the  Act  of  June  17,  1907,  P.  L.  438,  provision  is 
made  for  certain  fees  to  the  sheriff  where  under  the  provisions  of  that  act  he 
has  rendered  services  at  the  request  of  the  probation  officer.  In  a  case  where 
a  magistrate  commits  one  under  the  age  of  sixteen  years,  who  has  been 
charged  with  a  crime,  in  default  of  bail  for  his  appearance  or  where  bail  has 
been  given  for  his  appearance,  to  answer  a  charge  at  the  next  Court  of 
Quarter  Sessions  thereafter,  and  the  case  is  regularly  returned  to  the  Court 
of  Quarter  Sessions,  and  the  district  attorney  should  thereafter  certify  the 
case  to  the  juvenile  court,  or  the  judge  of  the  court  should,  without  such 
certification,  dispose  of  the  case  without  a  jury,  the  sheriff  might  be  entitled 
to  his  usual  fee.  However,  such  question  is  not  raised  here,  and  we  do  not 
now  undertake  to  decide  anything  more  than  that  under  the  facts  in  the  case 
stated  the  sheriff  is  not  entitled  to  the  fee  of  ore  dollar  and  fifty  cents  pro- 
vided in  the  fee  bill  as  compensation  in  ordinary  Quarter  Sessions  cases. 

Now   February  3,   1914,   judgment   is   entered   in   favor   of   the   i 
wealth  and  against  M,  C.  Wallover,  sheriff,  together  with  the  costs 


Tore  VI.  Swogger  <Ho.  1). 


-^cl  .'f  March  21, 


In  an  action  EtgalnBt  a  constable  for  refusing-  to  allow  a  claim  of  exemption 
on  an  execution  and  aale  by  the  constable,  tlie  fact  that  the  defendant  In  the 
execution  did  not  ask  the  conatable  for  a,  copy  of  his  warrant  as  provided  by  the 
sixth  BectlOD  of  the  Act  of  March  21,  ITT2,  Is  not  a  defense,  OS  the  failure  to 
allow  the  eiamptlon  could  In  no  way  be  atfected  by  anythlnK  tu  the  worriuit. 

Motion  for  new  trial 'and  for  judgment  non  obstante  veredicto.  No.  27  Sep- 
tember Term,  1912.    C  P.  Fayette  County. 

Gtorgt  PatlenoH  and  L.  B.  Brown&eld,  for  plaintiff. 

Coltom  &  Cottom,  for  defendant. 

Van  Swearingen,  J.,  July  8,  1913.— The  Uniontown  Grocery  Company 
sold  and  delivered  certain  groceries  to  Louis  Tore,  for  which  payment  in 
full  was  not  made.  Suit  to  recover  the  balance  due  was  brought  before  a 
Justice  of  the  peace,  judgment  was  recovered,  and  an  execution  was  issued 
to  Jacob  Swogger,  a  constable,  for  the  collection  of  the  money.  The  con- 
stable levied  upon  and  sold  certain  personal  property  found  on  Tore's 
premises.  Tore  demanded  that  the  constable  set  apart  to  him  goods  to  the 
amount  of  $300  under  the  exemption  law,  with  which  demand  the  constable 
did  not  comply.  Tore  afterwards  brought  an  action  for  damages  against 
Swogger  for  selling  the  goods  without  compliance  with  his  demand,  and 
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at  thf  trial  the  jury  rendered  a  verdict  for  the  plaintiff  for  $30.  The  de- 
fendant filed  a  motion  for  a  new  trial  and  a  motion  tor  judgment  for  the 
defendant  non  obstante  veredicto. 

In  support  of  the  motion  for  a  new  trial  counsel  allege  that  the  court 
erred  in  refusing  the  defendant's  second  point  for  instructions  to  the  jury, 
which  point  was  as  follows:  "The  plaintiff  is  required  to  make  demand  in 
writing  on  the  constable  for  a  copy  of  his  warrant  before  bringing  suit. 
The  evidence  is  all  to  the  effect  that  no  such  demand  was  made  upon  the 
constable.  Your  verdict  must  therefore  be  for  the  defendant.''  We  also 
refused  a  general  request  for  binding  instructions  for  the  defendant,  which 
is  alleged  as  error  and  is  urged  as  a  reason  for  a  new  trial.  Both  these 
reasons  for  a  new  trial  and  the  motion  for  judgment  for  the  defendant 
non  obstante  veredicto  are  based  upon  the  sixth  section  of  the  act  of 
March  21,  1772,  1  Sm.  L.,  364.  which  provides  that  no  action  shall  be 
brought  against  any  constable  for  anything  done  in  obedience  to  any 
warrant  under  the  hand  and  seal  of  any  justice  of  the  peace  until  demand 
has  been  made  by  the  party  intending  to  bring  such  action  for  a  copy  of 
such  warrant  and  compliance'  therewith  has  been  neglected  and  refused 
for  the  space  of  six  days  after  such  demand. 

But,  as  we  held  at  the  trial,  that  act  is  not  applicable  to  this  case.  In 
the  latest  opinion  on  the  subject  by  our  Appellate  Courts,  not  reported 
until  after  this  case  had  been  tried,  it  was  held,  after  reviewing  the  earlier 
decisions,  that  the  purpose  of  the  act  was  to  furnish  some  means  of  pro- 
tection to  a  constable  for  doing  that  which  obedience  to  his  writ  required 
him  to  do.  where  by  the  exhibition  of  his  warrant  the  constable  could  satisfy 
the  party  plaintiff  that  the  injury  complained  of  could  not  justly  be  ascribed 
to  him,  that  the  only  case  within  the  purview  of  the  statute  where  the 
serving  of  the  notice  is  a  condition  precedent  to  the  writ  to  begin  an  action 
19  where  the  exhibition  of  the  warrant  furnishes  a  defense  for  the  constable, 
and  that  where  the  record  in  a  case  exhibits  conduct  of  the  officer  which 
in  no  way  can  be  justified  on  the  ground  that  he  had  a  warrant  the  case  is 
not  within  the  protection  of  the  statute.  Ford  vs.  Campbell,  SI  Pa.  Superior 
Ct.,  388.  In  thepresent  case  there  is  no  objection  to  any  act  of  the  constable 
that  would  have  followed  legally  from  his  receipt  of  the  writ  of  execution. 
That  writ  did  not  afford  the  constable  any  defense  or  excuse  for  refusing 
or  neglecting  to  set  apart  to  the  execution  debtor  the  goods  to  which  the 
exemption  law  entitled  him.  The  constable's  conduct  in  failing  to  comply 
with  the  debtor's  demand  was  not  justified  on  the  ground  that  he  was  pro- 
ceeding under  a  writ  of  execution  from  the  justice  of  the  peace.  The  act 
of  April  9,  1849,  P.  L.  533,  under  which  the  written  notice  in  this  case  shows 
the  debtor's  demand  to  have  been  made,  expressly  provides  that  in  a  case 
like  this  property  to  the  value  of  $300,  owned  by  of  in  possession  of  the 
debtor,  shall  be  exempt  from  levy  and  sale  on  execution,  and  sets  forth 
the  manner  in  which  the  constable  shall  cause  said  goods  to  be  appraised. 
It  is  true  that  debtors  are  not  entitled  to  the  exemption  in  all  kinds  of 
cases,  but  the  mere  possession  by  a  constable  of  a  writ  of  execution  is 
not  a  legal  defense  for  a  neglect  or  an  arbitrary  refusal  to  set  apart  ex- 
empted property  when  demanded  according  to  law  by  a  debtor  thereto 
entitled.    Therefore  this  case  is  not  within  the  statute. 

And  now,  July  8,  I9I3,  for  the  reasons  set  forth  in  the  opinion  here- 
with filed,  the  motion  for  judgment  for  the  defendant  non  obstante  veredicto 
is  denied,  the  motion  for  a  new  trial  is  overruled  and  dismissed  and  a  new 
trial  is  refused,  and  it  is  ordered  that  judgment  be  entered  on  the  verdict 
upon  payment  of  the  jury  fee. 
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Execution Illegal  levy  and  salt Demand  lo  see  warrant Act  of  March 

21.  ITK. 

In  an  action  by  A  aKalnat  a  constable  for  IlIeEBlly  levying  upon  and  Bellinx 
ft  horse  owned  by  A,  upon  an  execution  against  her  husband,  the  fact  Ibat  A  did 
not  demand  a  copy  of  the  Constable's  writ  of  execution  before  btiniinx  the  action 
as  provided  In  the  sixth  section  of  the  Act  of  March  tl.  17Tt,  Is  not  a  defanae,  a« 
the  conduct  of  tbo  ofQcer  In  this  case  could  not  t>e  Justified  on  the  ground  that  he 
bad  a  warrant  against  A's  husband. 

Motion  for  new  trial  for  judgment  n.  o.  v.  No.  28  Septembtr  Term,  1912. 
C.  P.  Fayette  County. 

George  Patterson  and  L.  fl.  BroivnUeld,  for  plainlifT. 

Collom  &  Cottom,  for  deffndont. 

Van  SwEARiNGEN,  J.,  July  8,  1913. — .\  iudgment  for  a  grocery  bill  was 
recovered  before  a  justice  of  the  peace  by  the'Uniontown  Grocery  Company 
againat  Louis  Tore.  On  an  execution  issued  on  this  judgment  the  constable, 
Jacob  Swogger,  levied  upon  and  sold  a  horse  alleged  to  belong  to  Louisa 
Parona  Tore,  the  wife  of  Louis  Tore.  Mrs.  Tore  brought  an  action  against 
the  constable  to  recover  damages  for  the  unlawful  sale  of  her  property, 
the  Jury  returned  a  verdict  in  her  favor  for  $45.50,  and  the  defendant  filed 
a  motion  and  reasons  for  a  new  trial,  and  also  a  motion  for  judgment  for 
the  defendant  non  obstante  veredicto,  all  of  which  go  to  the  point  that 
the  court  erred  in  refusing  to  instruct  the  jury  that  the  plaintifT  was  not 
entitled  to  recover  because  she  did  not  demand  a  copy  of  the  constable's 
writ  of  execution  before  bringing  the  action,  basing  this  contention  on 
the  sixth  section  of  the  act  of  March  21,  1772,  1  Sra.  L.  364,  which  provides 
that  no  action  shall  be  brought  against  any  constable  for  anything  done 
in  obedience  to  any  warrant  under  the  hand  and  seal  of  any  justice  of  the 
peace  until  demand  has  been  made  by  the  party  intending  to  bring  such 
action  for  a  copy  of  such  warrant  and  compliance  therewith  has  been 
neglected  and  refused  for  the  space  of  six  days  after  such   demand. 

We  held  in  Tore  vs.  Swogger,  at  No.  27  September  Term,  1912,  in 
which  we  this  day  filed  an,  opinion,  where  the  husband  of  the  plaintiff  in 
this  case  brought  an  action  against  this  same  constable  for  selling  his 
personal  property  without  setting  apart  to  him  goods  to  the  value  of  $300 
under  the  exemption  law,  after  demand  made,  on  the  same  execution  on 
which  this  plaintiff's  horse  was  sold,  that  the  act  of  assembly  mentioned 
was  not  applicable  to  a  case  like  that.  Neither  is  it  applicable  to  a  case 
like  this.  We  called  attention  in  the  husband's  case  to  the  decision  in 
Ford  vs.  Campbell,  SI  Pa.  Superior  Ct.,  388.  where  it  was  held,  after  re- 
viewing the  earlier  cases,  that  the  purpose  of  the  act  was  to  furnish  some 
means  of  protection  to  a  constable  for  doing  that  which  obedience  to  his 
writ  required  him  to  do,  where  by  the  exhibition  of  his  warrant  the  con- 
stable could  satisfy  the  party  plaintiff  that  the  injury  complained  of  could 
not  justly  be  ascribed  to  him,  that  the  only  case  within  the  purview  of  the 
statute  where  the  serving  of  the  notice  is  a  condition  precedent  to  the 
writ  to  begin  an  action  is  where  the  exhibition  of  the  warrant  furnishes  a 
defense  for  the  constable,  and  that  where  the  record  in  a  case  exhibits 
conduct  of  the  officer  which  in  no  way  can  be  juslified  on  the  ground  that 
he  had  a  warrant  the  case  is  not  within  the  protection  of  the  statute. 

In  this  case  the  writ  of  execution  in  the  hands  of  the  constable  on  the 
judgment  against  the  plaintiff's  husband  gave  the  constable  no  authority 
to  sell  the  goods  of  Mrs.  Tore.  The  sale  of  her  goods  could  not  be  justi- 
fied by  the  constable  on  the  ground  that  he  was  proceeding  on  an  execu- 
tion against  her  husband.  In  no  way  could  the  writ  of  execution  furnish 
a  defense  for  the  constable  in  this  action.  The  plaintiff  makes  no  objection 
to  any  act  of  the  constable  which  would  have   followed  legally  from  the 
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receipt  of  the  execution.     Her  objection  is  to  his  acta  which  were  rot  au- 
thorizeil  by  his  writ.    The  case  is  not  within  the  statute. 

And  now,  July  8,  1913,  for  the  reasons  set  forth  in  the  opinion  here- 
with filed,  the  motion  for  judgment  for  the  defendant  non  obstante  veredicto 
is  denied,  the  motion  for  a  new  trial  is  overruled  and  dismissed  and  a  new 
trial  is  refused,  and  it  is  ordered  that  judgment  be  entered  on  the  verdict 
upon  payment  of  the  jury  fee. 


Watson  Land  and  Improvement  Company  vb.  Salyers, 

Contract  of  sale Real  estate Purchase  money  mortgage Construction 


t  for  the  sale  of  real  estate  recltef!  that  Che  vendee  desired  to  pur- 
for  the  purpose  of  erecting  dwelling  housea  thereon,  and  further 
intH  by  the  vendee  to  erect  on  each  lot  purchased  a  dwelling  house. 
It  furHier  stipulated  that  upon  delivery  of  the  deed  the  vendee  would  give  a  pur- 
chase money  mortgage,  which  would  be  subject  to  postponement  Id  favor  of  a  con- 
struction mortgage  when  the  houses  were  started,  the  purpose  of  the  latter  being 
to  pay  for  the  cost  of  the  erection  of  the  houses.  The  deed  was  delivered,  the  pur- 
chase money  mortgage  given  and  subsequently  the  construction  loan  was  made 
and  the  purohaae  money  mortgage  postponed  In  Its  favor  and  the  bouses  were  con- 
structed. L^tar  Judgment  was  entered  on  the  purchase  money  mortgage  and  the 
property  sold  on  that  Judgment.  Various  mechanloa"  Hens  had  been  filed  for  the 
work  of  constructing  the  houses  on  lanfl  covered  by  both  the  purchase  money 
mortgage  and  the  construction  mortgage.  L'pon  distribution  of  the  proceeds  of 
the  sherllTa  sale  It  was  contended  by  the  owners  of  the  mechanics'  liens  that  as 
the  contract  of  sale  between  the  vendor  and  the  vendee  conatltuted  an  Improve- 
ment contract,  the  estate  of  both  In  the  land  was  bound  by  the  mechanics'  Hens  in 
preference  to  the  Hen  of  the  purchase  money  mortgage. 

Held  that  the  proceeds  of  the  sale  were  properly  distributed  to  the  first 
mortgage. 

Exceptions  by  Mechanics'  Lien  creditors  against  the  Sheriff's  return  distrib- 
uting a  fund  realized  at  Sheriff's  sale  on  proceedings  had  upon  a  bond  secured  by 
purchase  money  mortgage.  Fi.  Fa.  No  37  January  Term,  1914.  C.  P.  Allegheny 
County. 

Ifeil  &  Thorp,  for  plaintiff.. 

Ivory  &  McKay,  for  defendant. 

/.  M.  Stoner,  for  distributees. 

Ford,  J.,  February  21,  1914.— On  April  17,  1912,  the  Watson  Land  and 
Improvement  Company  made  a  contract  with  C.  H.  Salyers  for  the  sale 
of  fifteen  lots  in  the  plan  of  the  Watson  Land  and  Improvement  Company 
situate  on  Watson  Boulevard  and  East  Street,  Pittsburgh.  By  this  con- 
tract or  agreement  a  purchase  money  mortgage  was  to  be  given  securing 
the  payment  of  the  consideration,  vii..  $17,400. 

The  contract  recites  that  Salyers  "desires  to  purchase  the  said  lots  for 
the  purpose  of  erecting  dwelling  houses  thereon  in  accordance  with  plans 
and  specifications  to  be  submitted"  to  the  land  company  and  Salyers 
agrees  to  "erect  on  each  lot  a  dwelling  house  in  accordance  with  plans 
and  specifications  to  be  submitted  to"  the  land  company  and  to  be  satis- 
factory  to  the  party  of  the  first  part,  "all  of  which  houses  shall  be  com- 
pleted within  ten  months  from  the  execution  of  this  agreement." 

It  was  further  agreed  that  the  purchase  money  mortgage  shall  con- 
tain provisions  tor  postponing  it,  first  to  and  in  favor  of  a  construction 
loan  or  loans  and  also  after  the  satisfaction  of  such  construction  loans  to 
and  in  favor  of  a  mortgage  nr  mortgages  in  ;in  amount  not  to  exceed  in 
the  aggregate  the  actual  outlay  of  the  party  of  the  second  part  (Salyers) 
in  the  construction  of  said  houses.     *     *     *     In  calculating  the  outlay  no 
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credit  shall  be  taken  by  said  party  of  the  second  part  for  hta  own  time 
nor  for  any  profit  but  only  for  moneys  actually  expended  by  him. 

In  compliance  with  the  terms  of  the  agreement  the  land  company  by 
deed  dated  July  10th  and  recorded  July  12,  1912.  conveyed  the  lots  to 
C.  H.  Salyers  and  on  ihe  same  day  C.  H.  Salyers  executed  and  delivered 
to  the  land  company  a  purchase  money  mortgage.  The  mortgage  was 
for  the  sum  of  $17,400,  the  full  purchase  price  of  the  lots  and  contained 
the  provision  for  postponement  and  release  stipulated  in  the  agreement. 

On  the  same  day  the  parties  entered  into  a  supplemental  agreement 
reciting  the  deed  and  mortgage.  Salyers  agreed  to  begin  the  construc- 
tion of  the  houses  within  ten  days. 

On  October  8,  1912,  C,  H.  Salyers  executed  a  bond  and  mortgage  in 
favor  of  Roy  L.  McGrew.  The  mortgage  is  recorded  in  Mortgage  Book 
Vol.  1490.  page  486,  and  by  its  terms  was  an  advance  money  construction 
loan  in  the  sum  of  $35,000,  payable  in  nine  months  and  covering  twelve 
of  the  fifteen  lots  conveyed  by  the  land  company  and  described  in  the  pur- 
chase money  mortgage  from  Salyers. 

On  October  14,  1912,  the  Watson  Land  and  Improvement  Company 
postponed  of  record  the  lien  of  the  purchase  money  mortgage  to  the  lien 
of  the  said  mortgage  securing  the  construction  loan  on  the  twelve  lots. 

Thereafter — the  date  not  definitely  appearing — C.  H,  Salyers  began 
the  erection  of  twelve  houses  on  the  lots  covered  by  the  mortgage  secnrtng 
the  construction  loan.  Salyers  failing  to  pay  for  the  material  and  labor 
for  the  houses,  mechanics'  liens  were  filed  by  the  claimuita. 

On  August  13.  1913,  the  land  company,  alleging  default  in  payment, 
entered  judgment  on  the  bond  secured  by  the  purchase  money  mortgage 
given  by  Salyers  to  the  land  company.  A  fi.  fa.  was  issued  thereon  and 
so  proceeded  in  that  on  November  15,  1913,  the  fifteen  lots  covered  by 
the  purchase  money  mortgage  were  sold  to  the  land  company,  the  plaintiff 
in  error,  for  the  sum  of  $7,500.  The  sheritT  made  special  return  of  the 
sale  to  court,  distributing  the  fund  less  the  costs  and  taxes  to  the  plaintiff. 
To  this  distribution  the  mechanics'  lien  creditors  filed  exceptiona  Bnd  the 
case  is  now  before  the  court. 

The  exceptants  filed  six  exceptions,  but  state  thetr  position  under  two 
hcftds: 

(1)  As  between  Salyers  and  the  land  company  the  agreements  under 
which  Salyers  purchased  constituted  an  improvement  contract  and  the 
estate  of  both  parties  or  their  interest  therein  is  bound  by  the  mechanics' 
liens  and  therefore  these  liens  are  prior  to  the  Hen  of  the  purchase  money 
mor^ge. 

(2)  There  is  a  specific  contract  between  Salyers  and  the  land  com- 
pany under  which  the  mortgage  of  the  land  company  shall  be  postponed 
to  the  cost  of  the  houses  and  for  this  reason  the  mechanics'  liens  are  pre- 
ferred  over  the  lien   of  the   purchase   money  mortgage. 

The  right  of  a  tenant  for  years,  under  what  has  been  called  an  "im- 
provement lease,"  to  subject  the  demised  premises  to  mechanics'  liens  grows 
out  of  his  position,  as  it  were,  of  a  contractor  or  agent.  "Where  the  tenant 
contracts  with  the  landlord  to  build  or  add  to  or  repair  a  building  for 
compensation  to  be  made  by  the  landlord  either  in  money  or  by  occupation 
and  use  of  the  premises,  he  is  regarded  as  an  ordinary  contractor  to  build 
or  repair.  *  «  «  The  tenant  is  the  landlord's  agent  holding  possession 
for  him,  building  and  repairing  for  him  and  at  his  ultimate  cost."  Hall 
vs.  Parker.  94  Pa.,  111. 

Onr  attention  has  been  called  to  no  one  case  in  this  state  in  which 
the  question  now  considered  was   determined. 

In  Lee  vs.  Gibson.  104  Tenn.  Reports.  698,  it  was  said:  "A  mechanics' 
lien  is  superior  to  a  vendor's  where,  as  an  inducement  to  his  conveyance 
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of  the  land,  the  vendor  stipulates  that  certain  buildings  and  improvementt 
shall  be  erected  thereon,  according  to  plans  and  speciflcationa  aod  at  a 
price  to  be  approved  by  himself  and  agrees  to  advance  and  loan  a  certain 
sum  to  the  vendee  for  this  purpose."- 

in  Henderson  vs.  Connelly,  123  111.,  98,  the  syllabus  reads:  "Where 
the  vendor,  by  his  contract,  expressly  authorizes  his  vendee  to  erect  a 
building  on  the  premises  agreeing  to  advance  money  to  aid  such  improve- 
ment as  the  work  progresses,  and  before  any  termination  of  the  contract 
and  notice  thereof  a  mechanic  furnishes  materials  and  performs  labor  in 
the  erection  of  such  building  the  latter  will  not  he  required  to  look  alone 
to  the  title  held  by  the  vendee,  but  may  enforce  his  lien  against  the  legal 
as  well  as  the  equitable  owner," 

In  the  cases  cited  as  well  as  in  Hill  vs.  Gill  et  al.,  40  Minn.  Reports, 
441,  the  vendor  had  an  immediate  interest  in  the  building,  agreed  to  ad- 
vance the  moneys  necessary  to  meet  the  cost  of  construction  and  the 
vendee  was  regarded  as  the  agent  of  the  vendor. 

In  the  case  at  bar  it  is  not  contended,  nor  is  there  testimony,  that 
the  land  company  agreed  to  advance  or  loan  money  in  aid  of  the  erection 
of  the  buildings.  Its  covenant  was  to  postpone  the  lien  of  the  purchase 
money  mortgage,  first,  in  favor  of  a  construction  loan  or  loans,  and,  second, 
after  the  satisfaction  of  the  construction  loan,  in  favor  of  a  mortgage  or 
mortgages  not  to  exceed  the  aggregate  of  the  actual  cost  of  the  buildings. 

The  fact  that  a  vendor  agrees  that  the  purchase  money  mortgage 
shall  be  subordinate  to  one  given  by  the  purchaser  to  obtain  money  with 
which  to  erect  a  building  on  the  premises  does  not  render  it  subordinate 
to  a  mechanics'  lien  which  should  have  been  paid  by  the  purchaser  out  of 
the  moneys  realized  on  the  loan,  Hoagland  vs.  Lowe,  39  Ncbr,,  397. 

From  the  evidence  it  appears  that  C.  H.  Salyers  was  a  building  con- 
tractor, described  by  one  of  the  witnesses  as  "a  man  who  builds  houses 
and  sells  them.  He  is  an  operator."  It  is  clear  that  Mr.  Salyers  desired 
to  purchase  the  property  and  that  the  land  company  was  willing  to  sell 
at  a  fixed  and  definite  sum,  that  sum  to  be  wholly  secured  by  a  purchase 
money  mortgage.  The  purpose  for  which  the  company  would  postpone 
was  clearly  expressed  in  the  mortgage  and  the  plaintiff's  covenant  was  in 
part  performed  by  postponing  to  the  $35,000  mortgage.  Salyers'  negotiat- 
ing and  placing  the  $35,000  mortgage  was  apparently  to  provide  a  fund 
from  which  to  pay  contractors,  material  men  and  laborers.  If  it  was  not 
so  applied  the'  failure  does  rot  seem  to  be  the  result  of  connivance  or 
fraud  on  the  part  of  the  land  company.  The  land  company  was  under  no 
duty  to  see  to  the  application  of  the  moneys  realized  on  the  construction 
loan.    Moroney's  Appeal,  28  Pa.,  372. 

That  the  land  company  did  not  fully  perform  its  agreement  was  due 
to  no  default  or  neglect  on  its  part.  The  construction  mortgage  was  not 
paid  off  and  it  does  not  appear  that  Salyers  negotiated  the  second  mort- 
gage or  series  of  mortgages.  He  defaulted  in  payment  of  the  purchase 
money  mortgage  and  the  land  company  was  within  its  rights  in  proceeding 
on  the  bond. 

The  claimants  knew  of  the  purchase  money  mortgage  and  of  the  con- 
struction mortgage  and  the  terms  of  each.  If  they  examined  the  records 
they  found  that  a  fund  had  been  created  for  the  purpose  of  meeting  the 
cost  of  constrcction.  They  might  have  protected  themselves  by  notifying 
the  land  company  or  by  notice  to  Roy  L.  McGrew. 

Now,  February  21,  1914,  exceptions  by  the  mechanics'  lien  creditor^ 
are  overruled  and  discharged  and  the  sheriffs  return  is  confirmed  abtolntetj; 


PITTSBURGH  LEGAL  JOURNAL  273 

Highfield  Company  ts.  Kirk  et  al. 

Oil  wells Least Paying  quantities Additional  wells Inereast  pro- 
duction. 

Defendanta  were  the  ownerb  of  a  leasehold  for  oil  and  gas  covering  thlrty-dve 
acres  of  land,  formerly  farm  land  but  now  avallatile  for  building  lots.  The  leaae 
provided  for  drllllDK  and  operating  for  the  term  of  one  year  "and  as  much  longer 
a.B  oil  or  gaa  Is  found  In  paying  quantities."  The  lease  contained 'the  right  Of 
nay  to  the  places  of  operations  and  the  the  right  to  lay  pipes  for  removing  tbs 
Oil.  One  well  had  been  producing  for  sixteen  years  and  for  ten  years  at  the  rate 
of  1.31  barrels  a  day  which  was  a  paying  quantity.  No  other  well  had  been  drilled 
by  the  lessee,   who  declared  that  he  would  never  drill  another  well. 

On  bill  filed  by  the  owner  to  compel  the  tensee  to  further  develop  the  prop- 
erty or  to  restrict  the  oil  operations  to  the  portions  of  the  property  actually  In 
use  It  was  BeM: 

First:  That  the  defendants  could  not  be  compelled  to  further  develop  because 
from  the  evidence  It  appeared  that  the  one  well  properly  drained  the  territory  and 
that  the  cost  of  another  well  would  probably  be  greater  than  the  prodt  from  the  oil. 

Second:  That  Inasmtich  as  the  lessees  had  refused  to  drill  another  well  the 
court  would  restrict  their  rights  In  the  leasehold  to  the  well  and  the  land  neces- 
sary to  its  operation. 

In  Equity.    No.  1425  July  Term,  1912.    C.  P.  Allegheny  County. 

/4.  J.  Barron,  for  plaintiff. 

A.  y.  D.  WattersoH,  tor  defendant. 

Uacfablane,  J.,  July  15.  1913,— The  Highfield  Company  is  successor  in 
title  to  an  owner  of  land  who  leased  it  to  the  defendants'  predecessors  for 
the  purpose  of  drilling  for  oil  and  the  hill  seeks  to  require  the  defendants 
to  further  develop  the  property  or  to  restrict  their  operations  to  the  portions 
of  the  surface  now  actually  used  by  them. 

FINDINGS  OF  FACT. 

First.  Samnel  Taylor,  then  the  owner  of  a  farm,  on  March  30,  189S, 
made  a  lease  to  McGrew  Brothers,  a  copy  of  which  is  attached  to  plaintiff's 
bill,  to  have  and  to  hold  forty-fite  acres,  more  or  less,  for  the  purpose  of 
drilling  and  operating  for  the  term  of  one  year  "and  as  much  longer  as  oil 
or  gas  is  fotind  in  paying  quantities."  The  lessees  also  had  the  right  of  way 
to  the  place  of  operating  and  the  right  to  lay  pipes  to  convey  oil  and  gas 
from  this  as  well  as  adjoining  farms.  Subsequently  ten  acres  were  released 
and  defendants'  rights  cover  about  thirty-five  acres,  the  western  boundary 
cf  which  is  not  clearly  defined. 

Second.  Plaintiff  is  now  the  owner  of  the  greater  part  of  the  land  in- 
clnded  in  the  lease  and  all  of  the  rights  of  McGrew  Brothers  are  vested  in 
defendants. 

Third.  More  than  sixteen  years  ago  a  well  was  completed  on  the  prop- 
erty which  has  been  continuously  producing.  For  at  least  ten  years  the 
production  has  not  been  over  1.31  barrels  and  has  for  a  number  of  years 
averaged  one  barrel  a  day.    This  is  a  paying  quantity. 

Fotirth.  The  lessee  erected  a  pumping  station  on  the  leased  premises 
at  some  distance  from  the  wen  and  it  is  connected  with  that  well  and  with 
two  others  belonging  to  the  defendants  located  on  other  leaseholds  and  is 
used  for  pumping.  The  defendants  were  so  occupying  the  premises  when 
the  plaintiff  purchased. 

Fifth.  At  the  time  the  lease  was  made  the  land  was  farming  property 
and  has  now  greatly  increased  in  value,  and  the  plaintiff  has  laid  it  out  in 
building  lots  for  which  there  is  a  demand  and  has  paved  streets  and  laid 
seweri,  gas  and  water  lines. 
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Sixth.  There  is  a  flowing-  well  within  about  one  hundred  feet  of  the 
line  of  the  leasehold  owned  and  operated  by  the  defendants  which  is  pro- 
ducing about  a  barrel  a  day  and  although  at  some  time  it  may  have  drained 
oil  from  under  the  premises,  yet  it  is  uncertain  that  it  is  doing  so  now. 

Seventh.  In  the  winter  of  1910-1911  the  defendants  after  a  request  by 
ihe  plaintiff  hauled  material  for  a  derrick  /or  drilling  another  well  on  the 
premises  at  the  northern  end  thereof,  but  did  not  begin  the  operation,  as 
they  believed  it  would  not  be  profitable. 

Eighth.  To  put  down  a  well  on  the  leasehold  to  protect  the  property 
against  the  possible  encroachment  of  the  flowing  well  would  cost  much 
more  than  the  probable  production  and  it  would  not  be  profitable  or  good 
business  judgment. 

Ninth.  Defendants  do  not  intend  to  drill  other  wells  and  have  not  used 
any  parts  of  the  surface  except  so  much  as  is  necessary  for  the  well  and 
pumping  station  referred  to  in  the  third  and  fourth  paragraphs  and  have 
declared  that  intention. 

Tenth.  The  defendants  are  occupying  that  portion  of  the  premises  used 
by  them  in  good  faith  and  not  for  the  purpose  of  compelling  the  plaintiff 
to  pay  money, 

CONCLUSIONS  OF  LAW. 

First.  The  plaintiff  is  not  egtitled  to  a  decree  requiring  the  defendants 
to  proceed  to  drill  another  well. 

Second.  The  defendants  having  refused  to  drill  another  well  and  having 
declared  their  intention  not  to  do  so  have  no  right  to  occupy  other  portions 
of  the  land  than  those  necessary  for  their  present  operations  and  a  decree 
should  be  entered  that  their  leasehold  estate  in  the  land  is  abandoned  except 
as  to  the  well  now  operated  and  a  reasonable  space  about  the  same,  the 
extent  to  be  ascertained  hereafter  by  further  proceedings  unless  agreed  upon, 
and  the  pumping  plant  and  such  space  thereabout  as  is  necessary,  to  be 
ascertained  in  the  same  way,  and  the  pipe  tines  necessary  for  the  said  well 
and  pumping  plant  and  the  wells  now  connected  therewith  and  the  right  Of 
ingress  and  egress  and  the  right  to  remove  machinery  and  fixtures. 

Third.  The  said  decree  to  limit  the  right  of  the  plaintiff,  its  successors, 
assigns  and  grantees  so  that  they  will  have  no  right  to  drill  for  oil  or  gas. 

Fourth.    The  plaintiff  to  pay  the  costs. 

OPINION. 

There  is  no  element  r,{  fraud  in  the  refusal  of  defendants  to  put  down 
another  well  and  they  cannot  be  compelled  to  do  so:  Colgan  vs.  Forest 
Oil  Co.,  194  Pa.,  234;  Young  vs.  Same,  194  Pa.,  243;  Adams  vs.  Stage,  18 
Supr.,  308. 

The  plaintifTs  proposition  is  that  if  the  defendants  be  not  required  to 
drill  another  well,  defendants'  occupancy  should  be  confined  to  the  parts 
of  the  tract  necessary  for  their  present  operations  inasmuch  as  they  have 
rio  intention  of  drilling  other  wells  and  are  not  using  the  rest  of  the  tract 
and  have  no  intention  of  so  doing  and  have  abandoned  the  unused  portions. 
This  is  on  the  theory  that  the  lease  is  a  clou^  on  the  title. 

The  averments  of  the  bill  are  along  the  Hue  of  the  first  part  of  plain- 
tifTs claim  and  the  charge  is  that  the  present  well  has  so  small  a  production 
that  the  defendants  would  not  operate  the  same  except  for  the  purpose  of 
maintaining  a  pumping  station  for  the  use  of  other  wells  and  in  the  hope 
<ji  compelling  the  plaintiff  to  pay  to  remove  the  cloud  occasioned  by  the 
existence  of  the  lease.  But  it  would  be  within  the  power  of  the  court  to 
^rant  the  second  prayer  as  it  has  jurisdiction  and  having  taken  hold  of  the 
:ase  we  proceed  to  do  equity  between  the  parties. 


PITTSBURGH  LEGAL  JOURNAL  275 

HlKhfleld  Company  va.  Kirk  et  ftl. 

The  lease  was  "for  the  purpose  and  with  the  exclusive  right  of  drilling 
and  operating  for  petroleum,  oil  and  gas  •  •  *;"_  "grants  *  *  •  the 
right  of  way  over  and  across  the  said  premises  to  the  place  of  operating, 
logether  with  the  right  to  lay  pipes  to  convey  oil  and  gas  from  these  as 
well  as  adjoining  farms;  the  right  to  remove  machinery  and  fixtures  placed 
en  said  premises  by  him;"  "•  ♦  •  to  have  and  to  hold  the  said  premises 
for  the  said  purposes  only  during  the  term  of  one  year  from  the  date  hereof 
and  as  much  longer  as  oil  and  gas  is  found  in  paying  quantities." 

The  defendants  have  planted  themselves  on  the  position  that  they  have 
fulfilled  the  implied  condition  of  the  lease  to  put  down  all  the  wells  that 
are  necessary  to  protect  (he  oil  from  being  drained  and  all  that  are  neces- 
sary to  bring  to  the  surface  all  of  the  oil  that  can  be  produced  in  paying 
riuantities.  That  oil  dots  not  exist  in  paying  quantities  other  than  that 
which  is  now  being  pumped.  The  thirteenth  paragraph  of  the  answers 
:idmits  plaintiffs  request  to  drill  other  wells  and  declares  that  it  would  not 
be  profitable  to  invest  the  necessary  sum,  viz;  about  $7,000,  to  construct 
_  another  well  and  that  it  was  most  advantageous  to  all  concerned  tu  pump 
the  oil  as  is  now  being  done  until  the  accumulation  of  oi!  is  exhausted  and 
that  this  course  is  the  best  method  to  pursue  and  is  the  method  followed 
by  all  experienced  oil  men.  Albert  E.  Kirk  said  that  the  preparation  for 
drilling  another  well  was  made  on  the  strength  of  information  received  as 
tc  the  production  of  »  well  in  the  neighborhood  and  that  when  it  was  found 
that  it  was  incorrect  "that  settled  the  drilling  of  any  more  wells  on  the 
Taylor  farm  with  t|s"  (p.  79).  fP.  80)  That  he  did  not  think  it  would 
pay  them  to  drill  jnother  well,  that  it  would  cost  $5,000  or  $6,000  and  he 
did  not  see  how  he  could  get  more  than  a  one-barrel  well.  Waltei  Kirk 
(p.  122)  says  that  an  additional  well  would  not  be  a  profitable  investment 
a'  the  present  price  as  it  would  take  years  to  get  the  original  investment 
back,  and  (p.  123)  that  the  present  method  is  the  only  practical  way  !0 
handle  the  well  and  that  this  method  has  been  the  most  advantageous  and 
practical  one  in  handling  the  leaseholds.  (P.  130)  That  his  judgment  was 
that  the  well  satisfactorily  takes  care  of  the  oil  which  underlies  the  lease- 
hold and  will  eventually  get  the  oil.     (p.  131): 

"Q.  And  if  you  had  an  intention  with  your  brother  at  one  time  of  start- 
ing the  drilling  of  a  well  which  I  believe  you  testified  to.  you  have  no 
further  intention  at  this  time? 

A.  The  matter  has  never  been  mentioned  between  my  brother  and  I 
tor  at  least  two  years."     •    •    * 

"Q.  But  you  have  no  intention  of  spending  $6,000  or  $7,000  with  the 
output  such  as  this  well  shows  the  ground  is  capable  of  when  you  might 
strike  a  dry  hole  In  drilling  it? 

A.     No,  sir.    I  wouldn't  invest  $6,000  to  $7,000  there  with  that  prospect." 

(P.  134)  He  answers  that  he  believes  that  "at  present"  he  has  no  in- 
tention of  risking  the  cost  on  the  chance  and  says  he  is  pretty  well  satis- 
fied with  the  situation  as  it  is. 

The  rights  of  the  defendant  to  the  surface  are  limited  by  the  contract 
to  the  purpose  only  of  pr.oducing  ril  nr  ga?  and  ihe  nece.^^sary  ingress  and 
egress  and  right  of  laying  pipes.  They  have  a  right  to  occupy  until  oil 
ceases  to  be  produced  in  paying  quantities  and  of  course  there  is  no  for- 
feiture, yet  we  have  sustained  (hem  in  their  refusal  to  put  down  another 
well  and  by  taking  the  position  above  recited  they  have  declared  that  they 
have  no  rights  to  the  surface  other  than  those  now  exercised  by  them. 
Additional  territory  could  not  be  occupied  unless  for  the  purpose  of  an- 
other well  and  they  decline  to  drill  another  well 

There  is  manifest  injustice  to  the  owner  of  this  property  which  has 
changed  from  farming  to  building  property,  as  the  existence  of  the  lease 
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is  a  cloud  oo  the  title,  especially  before  the  situation  was  developed  in  this 
Kleppner  vs.  Lemon,  176  Pa.,  502,  differs  from  the  case  at  bar  in  the 
fact  that  the  court  found  that  ao  additional  well  should  be  put  down  and 
it  was  held  that  the  defendant  after  notice  to  proceed  to  drill  a  well  and 
lailure  to  begin  operations  should  surrender  all  of  the  land  covered  by 
suit. 

McKieman-Teriy  Drill  Company  vs.  Patterson. 

Negotiable  instruments -—^ Payment  of  note  by  new  note Lack  of  additional 


disc  barged  by  an  agr 
time  is  in  su  til  dent. 

It  is  no  defense  to  an  action  on  a  note  that  the  note  was  paid  by  gtvlng  a 
new  note  for  tbe  aame  amount  payable  at  a  later  date,  there  being;  no  new  con- 
sideration in  the  transaction. 

Suit  on  promissory  note.    No.  2409  July  Term,  1913.    C.  P.  Allegheny  County. 


Cohen,  J.,  December  24.  1913. — This  is  a  suit  on  a  promissory  note  for 
$9,142.39,  made  by  Patterson  and  Company  and  endorsed  by  defendant.  It  is 
admitted  by  defendant  that  he  endorsed  same  but  payment  is  sought  to  be  avoided 
by  virtue  of  the  delivery  to  plaintiff  by  defendant  and  his  co-endorser  (against 
whom  suit  has  also  been  entered  on  the  same  note)  of  a  new  note  which  paid  and 
discharged  defendant's  liability  as  endorser  on  the  original  note  herein  sued  on, 
and  which  new  note  has  been  renewed  from  time  to  time. 

The  makers  of  the  nole  in  suit  went  into  the  hands  of  a  receiver,  at  which 
time  defendant  was  liable  as  endorser,  and  the  payee  proved  its  claim  on  the 
same  before  the  receiver.  Subsequently  the  defendant  and  his  co-endorser  gave 
their  joint  promissory  note  to  plaintiff  for  the  amount  of  the  note  sued  on  herein, 
which  note  has  been  renewed  from  time  to  time.  That  the  original  note  now  in 
suit  remained  in  plaintiff's  hands  and  has  never  been  surrendered.  It  is  alleged 
by  the  defendant  that  it  was  understood  and  agreed  that  said  joint  note  was  to 
be  in  discharge  of  his  liability  on  the  original  note  and  that  the  same  was  only 
retained  by  plaintiff  in  order  to  enable  him  to  prove  the  same  as  a  debt  against 
the  fund  in  the  hands  of  the  receiver.  The  defence,  however,  fails  to  disclose  the 
person  with  whom  such  agreement  was  made,  nor  is  the  place  designated  where 
such  agreement  was  had,  and  the  time  when  such  was  entered  into  is  not  clearly 
stated  therein. 

It  is  evident  that  to  constitute  a  valid  defense,  however,  the  agreement  indi- 
cated must  be  shown  to  have  had  a  consideration  to  support  it,  which  is  utterly 
lacking  in  the  defense  filed.  The  new  note  sued  on  was  for  the  same  amount  as 
the  original  note.  Hence  the  defendant  is  in  no  worse  position  as  to  liability 
than  he  was  under  the  old  note.  His  liability  is  identical  and  entry  of  judgment 
herein  would  discharge  liability  on  the  substituted  renewal  note. 

Defendant  does  not  claim  payment  of  the  whole  or  any  part  of  the  note  in 
suit.  The  alleged  agreement  to  accept  the  new  note  and  defer  payment  until  the 
result  of  the  receivership  is  obtained  constitutes  no  such  consideration  as  would 
( even  though  there  were  an  allegation  that  such  result  has  not  yet  been  obtained, 
which  fact  is  not  even  averred)  sustain  the  defense,  and,  in  the  absence  of  which, 
would  not  amount  to  an  accord  and  satisfaction  nullifying  defendant's  liability  on 
the  original  note.     Even  though  the  person  with  whom  the  time  when,  and  the 
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place  where,  the  new  agreement  was  entered  into,  were  set  forth  {which  they  are 
not),  nevertheless  the  dtfense  would  fail  because  of  the  absence  of  any  new 
consideration. 

It  requires  the  extension  of  the  prior  contract,  the  substitution  of  a  new  one, 
a  sufficient  consideration  and  the  consent  of  the  parties  thereto,  to  establi^  a 
novation.  The  defense  contains  no  sufficient  averment  of  the  acceptance  by 
plaintiff  of  the  new  note,  nor  the  discharge  of  defendant  from  liability  on  the  old 
notes,  which  fact,  together  with  the  failure  to  assert  or  show  any  consideration, 
precludes  defendant  from  denying  plaintiff's  right  to  judgment,  which  is  hereby 
granted  and  the  rule  made  absolute. 

And  now,  December  24,  1913,  the  rule  for  judgment  for  want  of  a  sufficient 
afGdavit  of  defense  in  the  above  stated  case  is  hereby  made  absolute,  and  the  Pro- 
thonotary  b  directed  to  enter  judgment  for  the  plaintiff  and  against  the  defendant 
for  the  amount  sued  for  with  interest  when  properly  liquidated  by  praecipe  to  be 
filed  by  counsel,  the  notes  sued  upon  herein  as  well  as  the  new  notes,  to  be  sur- 
rendered by  plaintiff  to  defendant  and  his  co-endorser  before  payment- 


Doverqrfka  ▼•.  K«oira  et  aL 

PariitioH Necessity  of  including  all  real  estate Change  in  inttrttls  of  parties. 

In  a  proceeding  for  a  partition,  the  praecipe  must  Include  all  tbe  land  owned 
by  tbe  parties  and  lnherlte.d  fram  a  common  source,  even  thouKh  the  intereata  of 
tbe  parties  In  certain  lands  have  been  changed  from  the  original  Interests  Inherited. 

Sur  rule  to  suspend  or  set  aside  judgment  quod  partitio  fiat.  No.  662  Janu- 
ary Term,  1913.    C.  P.  Allegheny  County. 

fames  G.  Montgomery,  for  plaintiff. 
Stonecipher  &  Ralston,  for  defendants. 

Shafeb,  J.,  January  3,  1914. — John  Keown  died  in  1870  seized  of  two  tracts 
of  land,  one  in  Ross  Township  and  the  other  in  McCandless  Township  in 
this  county.  He  left  a  will  by  which  he  gave  a  certain  interest  to  his  wife 
and  the  residue  to  his  six  children  with  a  provision  that  if  any  of  them  died 
before  him  his  share  should  go  to  the  other  children.  In  1910  the  husband  of 
a  deceased  daughter  began  a  proceeding  for  partition  in  the  Orphans'  Court. 
While  this  was  pending  the  plaintiff  herein,  on  January  20,  1912,  issued  a 
summons  in  partition  at  No.  503  April  Term,  1912,  describing'in  his  praecipe 
the  lands  in  Ross  Township  only.  In  May,  1912,  the  defendants  pleaded  non 
tenent  insimul.  They  were  thereupon  ruled  by  the  plaintiff  to  plead  at 
length  and  in  September,  1912,  a  plea  at  length  was  filed  to  the  effect  that 
the  writ  did  not  describe  all  the  lands  descended  to  the  parties  from  John 
Keown.  To  this  pfca  a  demurrer  was  filed  on  September  26,  1912.  The 
Orphans'  Court  having  held  that  the  petitioner  for  partition  in  that  court 
had  no  title,  his  wife  having  had  but  a  life  estate  and  not  a  fee  as  he  claimed,  . 
and  having  also  held  that  both  of  these  pieces  of  land  belonged  to  the  estate 
of  John  Keown,  although  one  of  them  was  in  some  way  not  in  his  name,  an 
appeal  was  taken  to  the  Supreme  Court,  which  was  argued  October  21,  1912, 
On  October  28,  1912,  the  plaintiff  herein  issued  the  summons  in  partition  in 
the  present  case,  describing  in  his  writ  the  lands  in  McCandless  Township 
only.  In  January,  1913,  the  decree  of  the  Orphans'  Court,- setting  aside  the 
petition  therein  for  partition,  was  affirmed  and  in  the  same  month  the 
defendants  entered  an  appearance  in  the  present  case.  In  July,  1913,  the 
plaintiff  serv.ed  notice  on  the  counsel  for  the  defendants  and  apparently  also 
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on  the  defendants  themselves  that  he  proposed  to  ask  the  coort  for  judgment 
quod  partitio  fiat.  And  on  July  23,  1913,  such  a  judgment  was  entered  in  the 
absence  of  defendants'  counsel,  who  say  that  they  were  in  court  in  answer  to 
the  notice  and,  not  finding  the  plaintifi's  counsel,  went  away.  A  shertfTs 
inquisition  was  thereupon  had  of  the  lands  in  McCandless  Township  and  on 
October  20,  1913,  the  sheriff's  inquisition  was  confirmed  and  on  November 
6th  the  petition  on  which  the  present  rule  is  founded  was  presented.  All 
this  time  the  demurrer  in  the  case  for  the  partition  of  the  Rosa  Townshi;) 
lands  was  pending  and  on  November  26,  1913,  the  demurrer  was  sustained  on 
the  ground  that  both  pieces  of  land  should  have  been  included  in  the  pro- 
ceeding  for  partition  and  the  plaintiff  was  allowed  time  to  amend  by  putting 
into  that  partition  the  McCandless  Township  property. 

If  the  defendants  had  acted  more  promptly  in  putting  in  their  claim  in 
this  case  we  should  have  had  no  difficulty  whatever  in  holding  that  they  had 
a  right  to  abate  the  second  summons  in  partition.  Our  only  doubt  is  as  fn 
whether  or  not  the  proceeding  has  not  gone  on'  so  far  that  both  partitions 
ought  to  be  allowed  to  proceed.  The  defendants'  counsel  explained  that 
having  been  ruled  to  proceed  in  the  hrst  case,  they  supposed  that  in  the 
second  case  the  same  plaintiff  would  take  the  same  proceeding  and  as  a 
demurrer  was  pending  all  the  time,  the  result  of  which,  if  sustained,  would 
be  to  require  the  staying  of  the  proceedings  herein,  they  did  not  know  that 
an  inquisition  was  out  until  they  got  notice  of  its  confirmation.  If  the 
attention  of  the  court  had  been  called  to  the  fact  of  the  existence  of  the 
first  partition  and  the  pendency  of  the  demurrer  therein,  they  certainly 
would  not  have  made  any  decree  that  partition  be  made  in  the  second  case 
but  would  have  required  the  matter  to  stand  over  until  the  decision  on  the 
demurrer.  Upon  a  consideration  of  all  the  circumstances  of  the  case,  we  are 
of  opinion  that  the  judgment  that  partition  be  made,  and  the  inquisition 
thereon,  should  be  set  aside,  but  that  this  should  be  done  at  the  costs  of  the 
defendants. 

It  is  stated  in  the  case  of  Ihmsen  vs.  Ormsby,  32  Pa.  State,  201,  as  to 
the  proceeding  in  the  Orphans'  Court  that  if  it  appears  on  the  presentation  of 
the  petition  that  alt  is  not  included  the  inquisition  should  be  refused  and  if 
on  the  return  of  the  inquisition  this  defect  became  manifest  the  proceedings 
should  be  quashed.  We  think,  however,  that  in  the  circumstances  of  the 
present  case  the  proceedings  should  not  be  quashed  but  that  the  defendants 
should  be  allowed  to  plead  that  all  the  lands  were  not  included  and  that  a 
partition  was  already  pending  for  other  lands  of  the  same  ancestor. 

As  to  the  contention  of  plaintiff's  counsel  that  notwithstanding  the 
opinion  of  this  court  on  the  demurrer  there  ought  to  be  two  partitions 
because  the  interests  of  some  of  the  present  owners  are  different  in  the 
■  different  pieces  of  land,  we  are  clearly  of  opinion  that  these  differences  in 
the  holdings  of  the  parties  makes  no  difference  in  the  rule  that  the  partition 
should  be  made  in  one  proceeding.  This  was  expressly  ruled  in  the  case  of 
Harlan  vs.  Langham,  69  Pa.  Slate,  235,  where  it  was  held  that  where  there 
was  an  original  tract  held  in  common  and  afterwards  changes  in  the  inter- 
ests of  the  parties  were  made  by  conveyance  or  otherwise,  the  other  parties 
whose  interests  had  not  changed  were  not  to  be  put  to  the  expense  of  a 
number  of  different  partitions  for  that  reason  but  that  the  whole  property 
should  be  divided  in  one  proceeding.  The  rule  to  set  aside  the  judgment, 
that  partition  be  made,  and  the  inquisition  made  thereunder,  will  therefore 
be  made  absolute,  provided  the  costs  already  incurred  in  this  case  be  paid 
by  defendants  within  thirty  days  after  notice  hereof  and  the  taxation  of 
the  same> 
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Bailmtnt Sale  on  the  imtalltntnl  p\an Forcibly  re-taking  possession 

Measure  of  damages. 

A  was  In  poBBessloii  of  personal  property  undrr  a  bailment  contract  with  B. 
proTldlnK  tor  purchase  by  parments  on  the  Installment  plan,  the  contract  Klvlnc 
B  the  right  to  re-take  the  goods  and  tc  use  force  in  doing  so.  In  aa  action  by  A 
■.gHlnat  B  to  recover  damages  for  forcibly  re-taklng  the  goods.  A  was  entitled  to 
damagps  not  only  for  the  Illegal  aeliurc  and  assault  upon  her  possession  and  per- 
son, but  also  for  the  value  of  the  property.  Being  entitled  to  possession,  she  was 
entitled  to  be  put  In  statu  quo — In  poBseBslon  of  the  property  or  Its  equivalent 
In  value. 

Action  to  recover  damages  for  forcible  re-taking  of  goods.  No.  799  July 
Term,  1512    C.  P.  Allegheny  County. 


Brown,  J.,  December  26,  1913.— On  February  S,  1912.  at  her  residence  No, 
2438  Wylic  Avenue,  in  the  City  of  Pittsburgh,  Mrs.  Abel,  plaintiff,  was  in  pos- 
session of  personal  property  that  theretofore  had  been  sold  by  defendant 
under  a  bailment  contract,  providing  for  payments  on  the  installment  plan, 
and  reserving  a  right  on  defendant's  part  to  retake  the  goods,  in  case  of 
default  in  payment — and  to  that  end,  the  right  "to  use  such  force,  even  to  the 
breaking  open  of  outer  doors,  as  may  be  deemed  necessary  by  the  bailor  or 
its  agents  (they  to  be  the  sole  judges  of  the  force  necessary)  to  effect  such 
entrance  and  removal." 

On  said  February  Sth,  the  bailed  property — and  other  property  of  plain- 
tiff— was  seized  and  removed  by  agents  of  defendant. 

Plaintiff,  alleging  in  substance  that  the  seizure  of  the  property  had  been 
accomplished  by  a  breach  of  the  peace^hy  force  and  violence — and  by  an 
assault  on  her  person,  brought  this  action  to  recover  damages. 

Defendant  denied  that  the  seizure  was  by  force  and  violence  and  by  an 
Usault  upon  plaintiff's  person.  On  the  contrary  it  is  alleged  that  the  seizure 
was  pursuant  to  the  provision  of  the  bailment  contract— default  having  been 
made  in  payment  of  installments. 

It  was  undisputed  that  strict  performance  of  prompt  payment  had  not 
been  enforced  by  defendant;  that  for  more  than  a  year  preceding  the  seizure 
no  demand  had  been' made  upon  plaintiff  for  payment. 

<a>  Whether  the  seizure  by  defendant's  agents  had  been  by  force  and 
violence — a  breach  of  the  peace — as  alleged  by  plaintiff — or  by  lawful  meas- 
ures as  alleged  by  defendant;  (b)  whether  plaintiff  had  been  assaulted;  and 
(c)  whether  by  the  acts  and  conduct  of  the  parties  the  strict  letter  of  the 
contract  as  to  payment  had  been  waived — were  issues  of  fact  for  the  jury; 
and  upon  those  issues  the  jury  found  for  plaintiff. 

The  credibility  of  oral  testimony  must  be  weighed  by  the  jury.  (Reel 
vs.  Elder,  62  Pa.,  308;  Duffy  vs.  York  Haven  Water  &  Power  Co.,  233  Pa.  at 
p.  110.)  Credibihty  is  the  touchstone  of  testimony  in  the  measure  of  its 
weight.  The  weight  of  testimony  is  that  which  the  jury  determines  aftei' 
carefully  considering  the  various  elements  necessarily  entering  into  its  make- 
up— such  as,  the  manner  and  appearance  of  the  witnesses  on  the  stand;  their 
bias  and  interest  in  the  subject  matter  of  the  controversy;  the  consistency 
and  inconsistency,  contradiction  and  variation  in  the  stories  told  by  them; 
and  other  surrounding  circumstances,  giving  it  an  impress  weak  or  strong, 
true  or  false.  Some  testimony  may  be  as  good  as  gold,  as  genuine  as  a 
Standard  coin,  and  some,  as  worthless  as  a  counterfeit.  It  may  bear  the 
stamp  of  truth,  or  the  badge  of  fraud  and  perjury.  Who  is  to  pass  upon  its 
value?    The  jury  alone.    The  court  cannot  invade  the  province  of  the  jury. 
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ture  to  the  will;  his  signature  to  the  codicil  was  not  torn  out  and  appears 
on  the  original  paper  at  the  end  of  the  codicil  as  thus  restored. 

So  that  the  disputed  questions  of  fact  should  be  submitted  to  a  jury 
an  issue  was  awarded  to  the  Common  Pleas  Court  in  which  the  proponents 
were  made  plaintiffs  and  the  contestants  defendants,  as  to  the  following 
questions  of  fact: 

"(1)  Is  the  signature  attached  to  the  paper  dated  March  29.  1906.  pur- 
porting to  be  the  will  of  Cyrus  C.  Brock,  his  signature? 

"(2)  Did  Cyrus  C,  Brock  write  the  words  written  on  the  reverse  side 
of  the  patch? 

"(3)  If  the  signature  on  the  patch  is  the  signature  of  Cyrus  C.  Brock. 
did  he  attach  the  patch  to  the  paper  or  authorize  any  one  to  attach  it  for 
himr 

The  jury  found  for  the  plaintiff  on  all  these  questions.  On  an  appeal 
taken  to  the  Supreme  Court  the  judgment  was  affirmed;  Commonwealth 
Trust  Company,  guardian,  vs.  Jane  B,  DuBrille  and  Ida  M.  Brock,  243  Pa.,  292, 
Mr,  Justice  Elkin  saying: 

"It  is  urged  for  the  appellants  that  the  facts  found  by  the  jury  in  favor 
of  the  proponents  of  the  will  are  not  sufficient  to  show  a  proper  execution 
of  the  will  under  the  Act  of  1833.  This  position  is  the  main  reliance  of 
their  learned  counsel.  It  need  only  be  sard  by  way  of  answer  that  this  is 
a  question  of  law  for  the  Orphans'  Court  and  not  for  the  Common  Pleas. 
All  the  questions  argued  here  as  to  what  constitutes  a  proper  execution 
of  the  will  may  be  raised  in  the  Orphans'  Court  when  the  findings  of  fact 
in  the  Common   Pleas  have  been  properly  certified." 

"Appellants  will  not  be  concluded  by  anything  decided  in  the  present 
case  from  raising  the  question  of  law  relating  to  the  effect  given  the  in- 
strument purportintc  to  be  the  will  of  the  deceased  and  whether  it  was 
properly  executed  as  required  by  law.  But  in  considering  these  questions 
the  facts  found  by  the  jury  must  be  accepted  as  conclusively  established." 

The  findings  of  fact  in  the  Common  Pleas  having  been  certified  to 
this  Court,  a  petition  was  filed  by  the  proponents  of  the  will  for  a  decree 
dismissing  the  appeal  from  the  decision  of  the  Register  and  confirming  his 
decision  in  admitting  the  paper  and  codicils  to  probate  as  the  will  of  the 
decedent,  to  which  the  contestants  answer  denying  that  the  facts  found 
are  sufficient  to  show  a  proper  execution  of  the  papers  under  the  Wills 
Act  of  1833. 

By  the  verdict  of  the  jury  these  facts  are  settled  and  indisputable: 

(1)  That  Cyrus  C.  Brock  wrote  his  signature  to  his  will, 

(2)  Cyrus  C,  Brock  wrote  the  words  on  the  reverse  side  of  the  patch. 

(3)  Cyrus  C.  Brock  attached  the  patch  to  his  will  or  authorized  some 
one  to  attach  it  for  him. 

It  is  also  manifest  from  an  inspection  of  the  paper  itself  that  he  signed 
his  name  after  the  patch  was  attached  to  it,  as  the  loop  of  the  capitjl  letter 
"C"  of  his  signature  is  on  the  original  paper. 

The  respondents  contend  that  as  the  decedent  revoked  his  will  by 
tearing  off  his  signature  he  could  not  re-execute  it  by  attaching  a  patch  of 
paper  to  the  original  will  and  making  a  new  signature,  all  of  which  except 
the  loop  of  the  letter  "C"  is  on  the  patch.  In  the  following  English  cases  the  ques- 
tion as  to  the  admission  to  probate  of  wills  where  the  signature  of  the  testator 
was  made  on  paper  attached  to  the  will  was  considered. 

In  Bell  vs.  Forthergill,  Courts  of  Probate  and  Divorce,  Volume  2,  page 
148:  "On  the  death  of  the  deceased  a  will  was  found  the  .signature  to 
which  had  been  cut  out  but  gummed  on  to  its  former  place.  The  will  had 
been  in  the  custody  of  the  testator  up  to  the  time  of  his  death.  Held,  that 
the  presumption  that  the  deceased  had  cut  out  the  signature  animo  revocandi 
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was  not  rebutted,  and  that  the  gumming  on  of  the  signature  in  its  original 
place  did  not  revive  the  will.  There  was  no  evidence  in  that  case  that  the 
testator  had  pasted  the  signature  on  his  will,  but  Lord  Panzance  said,  that 
if  he  had  pasted  it  on  he  could  not  recuscitate  the  will  in  that  way,  but  no 
reasons  are  given  for  this  conclusion.  That  case,  however,  was  not  fol- 
lowed "In  the  Goods  of  John  Gausden,  deceased,  31  N.  S.  Kng.  L.  J.  Equity, 
p.  53,  Probate  M.  &  A.  "Where  the  signature  of  the  testator  and  the  at- 
testation clause  was  written  on  a  piece  of  paper  bearing  a  bill  siamp  pasted 
at  the  foot  of  the  parchment  upon  which  the  bill  is  written;  Held,  a  good 
execution,  since  it  is  apparent  on  the  face  of  the  instrument  that  the  testator 
intended  to  give  effect  to  it  by  his  signature."  Nor  in  Cook  vs.  Lambert, 
32  N.  S.  Eng.  L.  J.  Equity,  p.  93,  Probate  M.  &  A.,  "where  the  signatures 
of  the  testator  and  the  attesting  witnesses  were  written  on  a  separate  piece 
of  paper  which  had  been  wafered  to  the  foot  of  the  will:  Held,  that  the 
will  was  duly  executed."  But,  In  the  Goods  of  West,  p,  182,  of  the  same 
volume,  where  "after  the  death  of  A  there  was  found  a  will  in  her  hand- 
writing which  filled  four  sides  of  a  sheet  of  paper.  To  the  bottom  of  the 
second  page  was  attached  by  wafers  a  piece  of  paper  upon  which  was  written 
a  formal  clause  of  attestation  and  the  signatures  of  the  deceased  and  of 
two  witnesses.  One  of  the  witnesses  was  dead  and  the  other  proved  that 
the  paper  was  duly  signed  and  attested,  but  was  unable  to  say  whether 
before  execution  it  was  attached  to  the  will,  the  Court  refused  to  grant 
probate  on  motion;  Sir.  J.  P.  Wilde  saying:  "In  the  cases  cited  it  appeared 
that  the  separate  piece  of  paper  upon  which  the  attestation  clause  and 
signatures  of  the  deceased  and  of  the  attesting  witnesses  were  written  was 
attached  to  the  will  before  execution.  If  there  had  been  evidence  of  that 
in  this  case  I  should  have  felt  no  difficulty  in  granting  probate;  but  in 
the  absence  of  such  evidence  I  should  not  be  ju-stified  in  granting  probate  , 
on  motion."  Here,  however,  there  can  be  no  question  from  an  inspection 
of  the  paper  that  the  signature  was  made  after  the  patch  was  attached  to 
the  original  will,  the  loop  of  the  letter  "C"  of  the  signature  being  on  it. 

If  the  decedent  had  signed  his  name  at  the  end  of  the  will  after  he 
tore  off  his  signature,  it  would  surely  have  been  a  re-execution  and  re-pub- 
tication  of  the  will,  and  there  is  no  apparent  reason  why.  if  there  was  not 
room  to  sign  it  or  if  he  wished  to  restore  it  as  nearly  as  possible  to  its 
original  condition  and  pasted  a  patch  upon  the  will  and  then  signed  it,  or 
first  made  his  signature  on  the  patch  and  then  pasted  it  on  the  paper,  that 
this  is  not  signing  the  will  at  the  end  thereof,  and  thus  re-publishing  and 
re-executing  it.  And  as  the  signature  of  the  testator  now  appearing  at  the 
end  of  the  will  has  been  proven  by  more  than  two  witnesses,  and  the  jury 
has  found  that  it  is  his  signature,  the  decision  of  the  Register  admitting 
the  will  to  probate  must  be  affirmed  and  the  appeal  as  to  it  dismissed. 

Although  his  signature  to  the  codicil  was  not  torn  out  yet  the  codicil 
was  badly  mutilated,  and  evidently  it  was  his  intention  to  revoke  it  when 
he  revoked  his  will.  He  did  not  re-execute  the  codicil,  however,  by  signing 
after  he  restored  it  to  its  present  condition,  and  the  question  is,  whether 
there  is  sufficient  evidence-  of  the  re-publication  of  the  codicil  to  admit  it 
to  probate.  The  inference  from  the  facts  is  that  he  did  intend  to  republish 
it  and  if  this  intention  was  proven  by  the  testimony  of  two  witnesses  it 
would  constitute  a  proper  and  valid  parol  re-publication  of  the  codicil: 
Jones  vs.  Hartley.  2nd  Wharton.  103;  Jack  vs.  Schocnber.  22  Pa..  416; 
Campbell  vs.  Jamison,  8  Pa.,  498:  but  as  it  is  not  so  proven,  the  decision 
of  the  Register  admitting  this  codicil  to  probate  must  be  reversed. 

The  Register  also  admitted  to  probate  a  second  codicil  to  the  will  in 
the  form  of  a  letter  dated  January  20th,  1907,  signed  by  the  decedent,  ad- 
dressed to  his  brother,  in  which  he  wrote; 
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"In  my  judgment  on  reflection  the  first  paragraph  of  my  will  should 
be  changed  as  follows." 

Then  follows  directions  as  to  his  place  of  burial  and  disposition  of 
cemetery  lot  different  from  the  provisions  in  the  first  paragraph  of  his  will. 
It  will  be  noted  that  he  does  not  aay  that  he  has  changed  the  first  para- 
graph of  the  will,  but  only  suggests  that  it  should  he  changed,  and  as  there 
is  nothing  in  the  letter  showing  a  present  testamentary  intent,  Murry  vs. 
Murry,  6  Wafts,  353,  it  cannot  take  effect  as  a  codicil  to  his  will.  But  if 
the  letter  was  a  valid  testamentary  paper,  it  is  conceded  it  was  revoked  by 
the  revocation  of  the  will,  and-  there  being  no  evidence  of  its  re-publication 
the  decision  of  the  Register. admitting  it  to  probate  must  be  reversed. 

And  now,  March  — ,  1914,  a  certificate  from  the  Court  of  Common  Pleas 
of  this  County  showing  the  verdict  of  the  jury  on  the  questions  of  fact 
heretofore  certified  to  it  for  submission  to  a  jury  having  been  filed  in  this 
Court,  this  cause  came  on  to  be  heard  upon  the  petition  of  the  proponents 
of  the  will  of  Cyrus  C.  Brock,  deceased,  for  a  decree  dismissing  the  appeal 
from  the  decision  of  the  Register  of  Wills  admitting  it  and  the  codicils 
thereto  to  probate,  and  answer  of  the  contestants,  was  argued  by  counsel, 
and  upon  consideration  thereof,  it  is  ordered,  adjudged  and  decreed  that 
the  appeal  so  far  as  it  relates  to  the  Register's  decision  admitting  the  will 
to  probate  be  dismissed  and  his  decision  affirmed  as  to  it,  and  that  the 
appeal  so  far  as  it  relates  to  the  admission  to  probate  of  the  first  and  second 
codiciles  be  sustained,  and  the  decision  of  the  Register  reversed  and  their 
probate  vacated  and  set  aside.  The  costs  of  the  appeal  to  be  paid  out  of 
the  estate. 

OPINION  SUR  EXCEPTIONS. 

Ovkb,  p.  J. — The  Commonwealth  Trust  Company,  guardian  of  Louis 
Brock  DuBrille,  a  minor,  has  filed  the  following  exceptions  to  the  finding  of 
the  Court  in  this  case  and  the  decree  entered  March  27th,  1914: 

1st.  "The  Court  erred  in  its  opinion  in  finding  as  follows:  'His  daughter 
placed  his  wallet  containing  the  mutilated  will  in  a  trunk  in  his  room  which 
remained  unlocked  until  his  death.' 

2nd.  "The  Court  erred  in  that  portion  of  its  decree  which  directs  that 
the  appeal  so  far  as  it  relates  to  the  admission  to  probate  of  the  first  codicil 
be  sustained,  and  the  decision  of  the  Register  reversed,  and  its  probate 
vacated  and  set  aside." 

The  first  exception  is  sustained,  as  it  appears  from  the  evidence  that 
a  few  days  before  the  death  of  Cyrus  C.  Brock  his  daughter  found  his 
wallet  containing  the  mutilated  will  in  its  present  condition  in  a  trunk  in 
his  room,   which   remained  unlocked  until   his  death. 

The  second  exception  must  also  be  sustained.  The  only  reason  given 
for  reversing  the  Register's  decision  admitting  the  first  codicil  to  probate, 
is  that  there  was  not  sufficient  evidence  of  its  re -publication  after  it  was 
restored  to  its  present  condition.  Where  there  are  no  subscribing  witnesses 
to  a  will  it  is  admitted  to  probate  on  the  testimony  of  two  witnesses  to 
testator's  signature,  although  there  is  no  direct  evidence  that  he  published 
it  as  his  will,  the  presumption  being  from  the  fact  that  he  signed  it  estab- 
lished by  the  testimony  of  two  witnesses  that  he  also  published  it  as  his 
will.  So  that  if  here  Cyrus  C.  Brock  had  signed  his  name  at  th^  end  of 
the  codicil,  after  restoring  it,  and  the  signature  had  been  proven  by  at 
least  two  witnesses,  the  presumption  would  be  that  he  re-published  it.  He 
did  not  do  so,  however,  but  the  fact  that  the  words  now  written  in  the 
codicil,  on  the  patch,  were  written  by  Cyrus  C.  Brock,  is  established  by 
the  evidence  of  more  than  two  witnesses,  and  from  this  fact  it  must  be 
presumed  that  he  adopted  his  signature  made  before  restoring  the  codicil 
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#hich  has  been  proven  by  more  than  two  witnesses  and  then  appearing  at 
the  end  thereof,  as  his  signature  to  the  restored  codicil,  and  re-published  it. 
Then  as  this  presumption  is  founded  on  a  fact  established  by  the  evidence 
of  more  than  two  witnesses,  it  is  sufficient  to  admit  the  codicil  to  probate. 

All  the  other  exceptions  to  the  decree  are  dismissed. 

And  now,  April  — ,  1914.  this  cause  came  on  to  be  heard  upon  excep- 
tions to  decree  of  March  27th,  1914,  was  argued  by  counsel,  and  upon  con- 
sideration thereof,  it  is  ordered,  adjudged  and  decreed  that  the  first  and 
second  exceptions  filed  by  the  Commonwealth  Trust  Company,  guardian 
of  Louis  Brock  DuBrille,  be  sustained,  and  the  other  exceptions  dismissed, 
and  that  so  much  of  the  decree  as  sustains  the  appeal  from  the  decision  of 
the  Register  admitting  the  first  codicil  to  probate  be  vacated  and  set  aside, 
and  it  is  now  ordered,  adjudged  and  decreed  that  the  appeal  from  the 
Register's  decision  admitting  the  first  codicil  to  probate  be  dismissed  and 
his  decision  admitting  it  to  probate  affirmed. 


Devereaux  vs.  Wilson. 

Ejectmrnt Title  out  of  CommoHwealth—. — -Amendment  of  abstract  after  trial. 

In  an  action  of  ejectment;  plalntllTe  abstract  did  not  Btiow  title  out  of  the 
commonwealth  and  he  did  not  prove  thirty  yeara'  posBeealon.  Immediately  after 
tno  trial,  plaintiff  amended  hla  abstract  to  show  title  out  of  the  commonwealth. 
The  defendant's  claim  of  title  was  based  on  the  eame  chain  a»  that  of  plaintiff's 
and  defendant  was  not  prejudiced  by  [he  amendment.  Ileld  that  the  amendment 
waa  proper  and  the  verdict  of  the  Jury  should  be  allowed  to  stand. 

Sur  motion  ex  parte  plaintiff  for  a  new  trial ;  and  aur  motion  ex  parte  defend- 
ant (or  judgment  non  obstante  veredicto.  No.  16  June  Term,  1911.  In  Ejectment. 
C.  P.  Allegheny  County, 

R.  R.  Elder,  for  plaintiff. 
/.  A.  Eatery,  for  defendant. 

Frazer,  p.  J.,  January  6,  1914. — The  summons  in  this  case  was  issued  by 
plaintiff  against  defendant,  to  recover  possession  of  a  triangular  piece  of 
ground  having  a  front  or  width  of  3  feet  i'A  inches  at  its  base,  and  extending 
back  22  feet.  Upon  this  piece  of  ground  the  dwelling  house  of  defendant  is 
partially  constructed.  In  other  words,  the  dwelling  house  on  defendant's 
lot  extends  over  onto  plaintiff's  lot  3  feet  l\4  inches  in  the  front  and  extends 
back  22  feet,  the  land  occupied  by  the  house  det 
the  distance  of  22  feet  from  the  front  the  house  n 
ant's  lot. 

At  the  trial  plaintiff  claimed  mesne  profits  in  addition  to  his  right  to 
recover  the  land  described  in  the  writ.  A  verdict  was  rendered  in  favor  of 
plaintiff  for  the  land  described  in  the  writ,  and  also  the  sum  of  $75.00  as 
mesne  profits.  PlaintiiT's  abstract  of  title  did  not  show  title  out  of  the 
Commonwealth,  but  went  back  to  the  common  source  of  title  of  both  plain- 
tiff and  defendant.  Defendant's  contention  was  that  plaintiff  could  not 
recover  because  his  abstract  failed  to  show  title  out  of  the  Commonwealth, 
and  for  the  further  reason  that  the  abstract  did  not  show  possession  of  plain- 
tiff and  those  under  whom  he  claimed  for  thirty  years.  Immediately  fol- 
lowing the  trial  plaintiff,  by  leave  of  court,  amended  his  abstract,  showing  title 
back  to  the  Commonwealth.  This,  in  our  opinion,  was  proper  under  the  cir- 
cumstances of  this  case.  Defendant  was  not  prejudiced  by  the  amendment. 
Should  we  sustain  the  motion  for  judgment  non  obstante  veredicto  because 
of  the  failure  of-  plaintiff  to  show  title  out  of  the  Commonwealth,  his  abstract 
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would  b«  Amended  and  upon  another  trial  a  verdict  different  from  that 
reached  in  this  case  would  not  be  probable,  and  would  only  subject  the 
parties  to  additional  delay  and  costs:  Klick  vs.  Gernert,  220  Pa.,  503.    The 

reasons  in  the  motion  for  a  new  trial  are  (1)  that  we  erred  in  refusing  to 
permit  plaintifiF  to  prove  from  whom  he  actually  purchased  the  property  in 
dispute.  His  abstract  of  title  showed  from  whom  he  purchased,  and  as  that 
was  not  contested  we  think  we  were  justified  in  ruling  as  we  did  upon  that 
question.  The  remaining  two  reasons,  in  substance  are  that  the  njesne  profits 
allowed  by  the  jury  were  nut  in  accordance  with  the  testimony.  While 
plaintiS  produced  witnesses  who  testified  that  the  damages,  in  their  opinion. 
amounted  to  $5  a  month,  or  $60  a  year,  the  testimony  also  showed  the  amount 
of  land  occupied  by  defendant's  house  and  also  the  rental  value  of  the  prop- 
erty. These  matters  the  jury  had  a  right  to  take  into  consideration,  with  tile 
testimony  of  the  witnesses.  The  jury  was  not  bound  to  find  the  amount 
testified  to  by  the  witnesses,  but  were  at  liberty  to  consider  that  testimony 
m  connection  with  all  the  circumstances  and  arrive  at  what  in  their  judg- 
ment was  a  just  and  proper  amount  to  be  allowed.  We  are  not  prepared  to 
say  that  either  motion  should  be  sustained. 

And  now,  to-wit:  January  6,  1914,  the  motions  for  a  new  trial  and  judg- 
ment non  obstante  veredicto  are  refused;  and  judgment  is  ordered  to  be 
entered  upon  the  verdict,  upon  payment  of  the  verdict  fee. 


Weir's  EBtate. 

rihution    in    kvid— Refusal    of 

It  Is  the  best  practice  and  withlti  the  Bound  discretion  of  the  Cnurt  to 
permU  dlBlributeea  to  take  their  diBtributWe  shares  In  kind.  They  ■jannot  be 
compelled  to  do  ao.  and  If  dealred  by  them  Ihey  are  emltled  lo  tlielr  tihare  In 
cash,  which  will  require  a  conversion  of  the  aBseta. 

Where  there  has  been  a  distribution  In  kind  and  a  distributee  demands  cash, 
(he  decree  will  be  vacated  and  the  trustee  directed  to  convert  the  Eecurlllee  into 
cash  and  make  distribution   thereof. 

Siir  exceptions  to  decree.     No  235  April  Term,  1914.    O.  C.  Alk-gh^ny  County. 

Morton  Hunter,  for  exceptant. 
John  L.  High,  for  accountant. 

Miller,  J.,  June  20,  1914.— The  heirs  or  legatees  who  have  filed  exceptions 
objected,  inter  alia,  to  the  investment  in  the  Serniin  mortgage  and  decline  lo 
take  the  land  in  question  and  also  decline  to  take  the  other  assets  in  specie. 
'We  know  of  no  authority  lo  compel  them  to  do  so.  A  balance  stat-'d  in  an 
account  docs  not  determine  that  the  amount  thereof  in  cash  is  in  accountant's 
hards,  nor  does  it  necessarily  determine  of  wliat  that  balance  conssts;  Page's 
Estate,  3  D.  R.,  212. 

The  demand  by  the  exceptants  of  their  share  in  cash,  which  necessarily 
requires  conversion  of  the  assets  now  held  in  specie,  seems  authorized,  as  is 
set  forth  in  Bower's  Estate,  12  D,  R,.  59;  Hart's  Estate,  10  D,  R.,  421,  and 
Harvey's  Estate,  26  Pa.  C.  C,  500. 

It  is  the  best  practice  and  within  the  sound  discretion  of  the  Court  to  permit 
distributees  to  take  securities  in  specie.  If  there  were  bui  one  distributee  in 
this  case  and  the  balance  composed  of  assets  in  specie  were  approved  as  proper 
investments,  the  power  of  the  Court  to  compel  such  single  distributee  lo  take 
these  assets  could  hardly  be  questioned:  btil  where,  as  here,  there  ;ire  a  numlier 
of  distributees  and  some  of  them  objecting  to  the  acceptance  of  the  assets  in 
specie,  the  rule  as  set  forth  in  the  cases  cited  seems  applicable. 
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Under  these  circumstances,  the  better  practice  would  have  been  not  to 
make  the  decree  complained  of;  as  exceptants  demand  and  we  now  conclude 
that  die  assets  in  the  trustee's  hands  must  be  converted,  a  further  accounting 
of  the  proceeds  thereof  is  an  essential  part  of  this  audit;  the  conversion  of  the 
assets  into  cash  is  a  necessary  STipplemcnt  to  this  account  under  the  declination 
to  accept  in  kind  and  the  demand  for  conversion. 

Necessarily  then,  the  exceptions  filed  to  the  account  and  upon  which  testi- 
mony was  taken,  cannot  now  be  disposed  of ;  only  when  the  whole  estate  in 
cash  is  before  us  can  we  know  what  rnay  be  the  result  of  the  trustee's  manage- 
ment accounted  for  as  cash. 

Therefore,  the  exceptions  to  the  present  decree  will  be  sustained ;  the  decree 
will  be  vacated;  the  trustee  will  be  directed  to  convert  into  cash,  the  Sermin 
real  estate,  the  mortgages,  and  other  assets  now  held  in  specie,  and  file  a  further 
account  of  the  proceeds  thereof  at  this  number  and  term ;  the  same  to  be  pre- 
sented and  audited  on  the  October  list. 

The  foregoing',  of  course,  carries  with  it  the  right  of  the  exceptants  to  renew 
their  exceptions,  and  to  file  any  other  exceptions  deemed  advisable  or  necessary 
before  said  supplemental  account  will  be  audited.  If  the  trustee  deems  U  neces- 
sary to  sell  any  of  the  assets  at  public  sale,  he  should  give  special  notice  to  the 
excqttants  of  the  time  and  place  of  said  sale  or  sales. 

DECREE, 

And  now,  to  wit ;  Jnne  20th,  1914,  upon  consideration  of  the  e■{cepti^ns  filed, 
and  after  argument  of  counsel,  it  is  ordered,  adjudged  and  decreed  that  the 
decree  of  distribution  heretofore  made  including  a  suspension  of  a  part  of  the 
assets,  be  vacated  and  set  aside,  and  that  the  confirmation  of  the  account  be 
opened;  and  it  is  further  ordered,  adjudged  and  decreed  that  the  trustee  convert 
into  cash  the  Sermin  real  estate,  the  mortgages,  and  other  asset's  now  held  in 
specie,  and  file  a  further  account  of  the  proceeds  thereof, at  this  number  and 
term,  the  same  to  be  presented  and  audited  on  the  October  list.  It  Is  further 
ordered,  adjudged  and  decreed  that  disposition  of  the  exceptions  hercloEore  liled 
to  the  account  be  suspended  with  leave  to  renew  said  exceptions  or  ^ny  other, 
the  same  to  be  heard  and  disposed  of  in  due  course  at  the  time  of  the  audit  of 
the  account  hereby  directed  to  he  converted  into  cash. 


PapilioB  vs.  B«st  Manufacturing  Company. 
Ktgiigenct Employee  of  independent  contractor- — ^Duty  to  protect. 

FlalntllT  was  an  employee  of  an  IndepeniJent  rontractor  palntlns  a  crane  run- 
way In  a  mill,  and  was  struck  by  the  crane.  lie  was  In  plain  qlfcht  of  the  crane- 
man  and  there  was  ^vlaence  that  the  cranpman  had  been  notlfled  that  plaintiff 
WOulU  t>e  on  the  crane  runway  doing  this  worlp.    Held  that  the  caao  was  for  the  Jury. 

Sur  motion  ex  parte  defendant  for  judgment  in  favor  of  defendant  non 
obstante  veredicto.     No.  848  December  Term,  1911.     C,  P.  Allegheny  County. 

Marron  &  McGirr,  for  plaintiff. 
Weii  &  Thorp,  for  defendant. 

FrazER,  p.  J..  January  9.  19H. — This  was  an  action  to  recover  compensa- 
tion for  injuries  sustained  by  plaintiff  while  employed  as  a  painter  at  defend- 
ant's works.  The  testimony  showed  that  a  painting  contractor  named 
Karademas  had  a  contract  to  paint  certain  buildings  and  structures  upon 
the  premises  of  defendant,  and  for  that  purpose  employed  a  number  of  men. 
including  plaintiff.     Among  the  structures  to  be  painted  included  in  the  con- 
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tract  of  Karademas  was  the  run-way  nf  a  large  IS-ton  crane,  operated  by 
electricity  by  an  operator  or  craneman,  who  occupies  a  cage  which  is  sus- 
pended some  five  feet  below  the  top  of  the  run-way.  On  March  13,  1911. 
plaintiff  was  engaged  in  painling  the  run-way  and  was  working  about  twelve 
feet  ibove  the  ground.  While  so  engaged  the  crane  was  started  and  moved 
along  the  run-way  and  ran  against  plaintiflf.  injuring  him  to  such  an  extent 
as  to  require  the  amputation  of  the  thumb  and  two  fingers  of  his  left  hand. 
To  recover  compensation  for  the  injury  thus  sustained  this  action  was 
brought,  plaintiff  alleging  that  the  injury  was  the  result  of  negligence  upon 
the  part  of  the  craneman  who  was  defendant  company's  employee.  At  the 
[rial  a  verdict  was  rendered  in  piainliff's  favor  for  the  sum  of  $1,500.  This 
motion  then  followed. 

Karademas  and  his  employees  had  been  working  around  defendant's 
plant,  painting,  for  about  three  months  previous  to  the  time  of  the  accident 
to  plaintiff.  That  plaintiff  was  lawfully  upon  the  premises  of  defendant  is 
not  denied.  He  was  therefore  entitled  to  receive  instructions  in  regard  to 
dangerous  machinery  and  of  places  in  which  it  was  dangerous  to  work. 
While  defendant's  contention  is  that  the  employees  of  Karademas  were 
given  such  information,  especially  as  to  the  danger  incident  to  working  on 
the  crane  runways,  it  is  denied  by  plaintiff  and  his  witnesses  that  such  infor- 
mation was  given  them.  Plaintiff  testified  that  when  he  went  upon  the  run- 
way and  began  painting,  the  crane  wag  standing  some  10  or  IS  feet  distant 
from  him,  and  had  remained  stationary  for  a  considerable  time;  that  the 
Operator  was  in  his  cage  reading  a  newspaper,  and  that  each  could  plainly 
see  the  other;  that  the  crane  was  put  in  operation  without  notice  to  plain- 
tiff, and  that  almost  immediately  he  was  struck  by  the  crane,  pushed  along 
the  run-way  about  ten  feet,  and  his  left  hand  caught  in  the  machinery  of 
the  crane  and  injured  to  the  extent  above  referred  to.  A. witness  of  plaintiff 
testified  that  he  heard  his  employer,  Karademas,  notify  the  craneman  that 
they  were  about  to  paint  the  run-way  and  that  he  must  "look  out  for  the 
painters,"  and  that  the  craneman  replied  "All  right."  This  testimony,  al- 
though denied  by  defendant's  witnesses,  in  connection  with  the  fact  that 
plaintiff  testified  that  he  was  at  work  in  full  view  of  the  craneman,  was,  in 
our  opinion,  sufficient  to  take  the  case  to  the  jury.  If  the  crane  operator  saw 
plaintiff  at  work  on  the  run-way.  it  was  his  duty  to  notify  him  of  the  inten- 
tion to  move  the  crane,  so  that  he  could  descend  from  his  dangerous  position 
and  avoid  injury;  and  whether  he  was  seen  by  the  craneman,  or  should  have 
been  seen  by  him,  especially  if  notified  that  the  painters  were  about  to  begin 
work  on  the  run-way,  which  the  operator  denies,  were  questions  for  the  jury, 
as  was  also  the  question  of  plaintiff's  contributory  negligence.  This  case  is 
similar  in  many  respects  to  Connolly  vs.  Faith.  190  Pa.,  553.  and  is  ruled  by 
that  case.  The  only  case  cited  by  defendant  in  support  of  this  motion  is 
Parks  vs.  Lewis  Foundry  and  Machine  Company.  234  Pa..  463.  There  the 
facts  were  entirely  different  from  those  now  before  us.  In  that  case  plaintiff 
was  a  craneman  himself,  operating  one  of  two  cranes  on  the  same  run-way, 
and  without  warning  to  the  operator  of  the  other  crane,  climbed  upon  the 
run-way  and  was  run  down  and  injured.  He  was  not  permitted  to  recover, 
because  of  his  contributory  negligence.  Looking  at  the  testimony  in  its 
most  favorable  light  to  defendant,  we  are  of  opinion  that  the  questions  of 
defendant's  negligence  and  plaintiff's  contributory  negligence  were  for  the 
jury,  and  were  properly  submitted. 

Andnow,  to-wit:  January  9th,  1914,  the  motion  for  judgment  for  defend- 
ant non  obstante  veredicto  is  refused.  ' 
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Real  estate BvHding  restrictions Aparlmrnts Duflex  houses. 

Building  mtrlctlonE  on  lots  In  a  plan  provided,  stuouk  other  things,  that 
"no  butldlnK,  oommonly  called  a  Oat  or  apartment  house,  could  lie  erected."  A 
lot  owner  erected  vhat  Is  known  &■  a  duplex  bauae,  which  conalsta  oC  two  noors 
not  connected  and  which  had  two  separate  entrances  to  each  floor  on  the  aide  and 
rear.  The  lowar  floor  contained  a  parlor,  dining  room,  kitchen,  bathroom,  two 
twdroiDB  and  a  ileepInK  porch.  The  second  floor  was  practically  a  duiiTicate  of 
the  first.  The  construction  showed  that  the  butldlnf  was  Intended  for  separate 
famlllBB  and  separate  residences  and  there  was  no  connection  made  between  them 
until  after  the  erection  was  sought  to  be  restrained  by  another  property  owner. 
The  house  did  not  have  the  exterior  appsarance  of  single  houses,  but  the  parties 
objecting  could  not  detect  the  nature  of  the  house*  when  the  construction  was  in 
pcotreM. 

In  an  action  by  an  adjacent  property  owner  to  restrain  the  use  of  tlie 
house  by  seperate  famiUea,  It  waa  Held  that  the  duplex  house  was  a  flat  or  apart- 
ment within  the  terns  of  the  bulldltig  restriction  and  in  violation  tbersof,  and 
the  houM  could  not  be  used  by  separate  familiea  but  could  only  be  'ised  as  a 
single  domicile. 

In  Equity.    No.  2S3  July  Term.  1914.    C.  P.  Allegheny  County, 

/.  .U.  Stotter  Se  Sons  and  Samuel  S.  Sha/fira.  fnr  plaintiffs. 
S.  S.  Robertson  and  S.  .-1.  Sehreiner,  for  dtfcndants. 

HiUJU,  J.,  Specially  Presiding.  June  12,  1914.— The  bill  is  Ried  by  owners 
of  property  in  a  plan  of  lots,  which  plan  and  all  the  deeds  from  the  orig- 
inal grantors  and  their  successors  contain  restrictions,  inter  alia,  prohibit- 
ing the  erection  of  ''a  building  commonly  called  a  flat  or  apartment  house;" 
alleging  that  the  defendants  are  erecting  buildings  in  violation  of  the  fore- 
going restriction. 

The  answer  sets  up  that  the  buildings  in  course  of  erection  are  duplex- 
houses,  not  generally  known  in  the  building  trade  until  a  few  years  ago 
and  are  not  a  violation  of  the  restriction. 

From  the  pleadings  and  testimony,  the  following  are  the  material  facts: 

First.  The  plaintiffs  and  the  defendants  are  owners  of  lots  In  the 
Shady  Avenue  plan  of  lots,  recorded  in  Plan  Book  Vol.  24,  page  86,  the 
land  being  in  the  Fourteenth  Ward  of  the  City  of  Pittsburgh,  known  as 
the  Squirrel  Hill  District.  The  defendants  own  lots  fifty-five,  six.  seven 
and  eight  in  said  plan,  fronting  one  hundred  and  thirty-two  (132)  feet  on 
Eldridge  Avenue,  with  a  depth  of  one  hundred  (100)  feet. 

Second.  The  deed  to  them  contains  the  building  restriction  set  forth 
in  the  plan,  the  same  restriction  being  in  all  the  deeds  of  the  plaintiffs  and 
other  owners  in  said  plan,  and  is  as  follows: 

"This  conveyance  being  made  subject  to  the  following  restrictions: 

"No  residence  shall  be  erected  on  this  plan  on  Murray,  Shady  or  Phillips 
Avenues,  costing  less  than  $4,000.  or  on  Douglass.  Eldridge  or  Sanford 
Avenues  or  on  Nicholson  Street,  costing  less  than  $3,000,  and  no  residence 
shall  be  constructed  entirety  of  frame  or  lumber;  no  school  house,  hospital, 
hotel,  store,  or  business  house,  chicken  coop,  or  a  building  commonly  called 
n  flat  or  apartment  house,  shall  be  erected  on  this  plan  on  Douglass,  Phillips, 
Murray,  Shady,  Eldridge  or  Sanford  Avenues,  or  on  Nicholson  Street;  and 
no  stable  or  other  outbuilding  shall  be  erected  on  this  plan  or  on  a  corner 
lot  nearer  to  the  side  street  than  the  building  on  the  side  street,  as  shown 
cn  said  plan;  no  building  shall  be  constructed  on  any  lot  nearer  to  the 
street  on  which  said  lot  fronts  than  the  building  line  in  said  plan. 

"These  restrictions  shall  expire  January  1,  1920." 

Third.  On  the  lots  so  owned  by  defendant  there  were  erected  and 
about  completed  two  buildings  which  they  call  duplex-houses,  a  term  recently 
applied  to  buildings  of  this  kind;  each  of  these  buildings  has  two  separate 
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t,  front  and  back;  the  first  floor  consists  of  a  single  room  or  parlor, 
dining  room,  kitchen,  bath  room,  two  bed  rooms  and  &  rear  sleeping  porch; 
it  is  entered  from  »  covered  porch,  the  door  being  on  the  left  side  of  the 
front  of  the  house.  The  second  floor  is  an  exact  duplicate  of  the  first; 
the  front  entrance  to  the  second  floor  is  by  a  door  on  the  right  of  the 
front  of  the  building  opening  into  a  small  hallway,  from  which  stairs  lead 
up  to  the  second  floor;  a  room  on  the  second  floor  opens  by  door  and 
windows  to  the  flat  top  of  the  roof  of  the  porch  leading  into  the  lower 
floor ;  this  upper  porch  is  adapted  to  be  covered  and  enclosed ;  the  rear 
entrances  are  at  the  respective  sides  of  the  rear  wall;  owing  to  the  sharp 
fall  in  the  ground,  the  second  floor  is  reached  by  a  series  of  short  stairways 
The  original  construction  of  these  buildi;igs  provided  for  separate  families 
or  residences;  there  was  no  connection  or  opening  from  the  street  between 
the  separate  dwellings.  After  notice  of  intention  to  file  this  Bill,  and 
shortly  before  the  time  of  the  hearing,  provision  seems  to  have  been  made 
for  connectioi'i  by  cutting  a  doorway  from  one  of  the  rooms  on  the  first 
floor  to  the  hallway  leading  to  the  second  floor.  Each  floor  has  a  separate 
gas  furnace  and  meter;  separate  electrical  connections,  one  water  ccnnec- 
tion,  but  separate  service;  they  are  separate,  independent  residences,  each 
house  consisting  of  two  flats,'  one  above  the  other. 

Fourth.  The  land  covered  by  this  plan  of  lots  and  by  the  restrictions 
mentioned  is  a  residence  section  in  a  specially  desirable  portion  of  the 
city;  the  houses  built  are  all,  with  the  exceptions  hereafter  noted  in  this 
plan,  single  dwellings  accommodating  one  family,  costing  from  five  thousand 
dollars  up.  The  houses  in  controversy  do  not  have  the  exterior  appearance 
of  lingle  houses.  The  objecting  neighbors  and  plaintiffs  could  not  detect 
when  the  construction  of  these  buildings  began  that  they  would  be  so-called 
duplex- houses.  The  openings  in  the  sheathing  and  later  of  a  brick  veneer. 
which  are  now  doorways,  seemed  to  be  triple  windows.  These  plaintiffs 
gave  notice  as  soon  as  they  ascertained  the  exact  character  of  the  buildings 
snd  filed  this  Bill. 

Fifth.  The  defendant  Buckholtz  has  on  this  plan  a  house  seemingly 
adapted  to  three  separate  dwellings.  One  of  the  objecting  plaintiffs  testi- 
fied, contradicted  by  him,  that  he  told  her  the  restriction  was  lifted  when 
she  remonstrated  that  his  construction  was  in  violation  of  the  restriction. 

Sixth.  Defendants'  houses  tend  to  depreciate  the  value  of  other  prop' 
erties  in  the  plan  and  are  intended  to  impose  an  undue  burthen  upon  each  lot. 

Sevesth.  These  houses,  each  are  flats  or  apartment  houses  intended 
to  be  occupied  by  two  separate  occupants  as  separate  family  domiciles. 

CONCLUSIONS  OF  LAW. 

Pint.  The  houses  in  controversy  built  by  the  defendants  were  and 
are  intended  each  to  accommodate  two  separate  and  distinct  households, 
and  are  in  effect  two  separate,  distinct  domiciles,  one  above  the  other.  As 
such,  they  are  flats  or  apartment  houses;  their  erection,  construction  and 
iiitcnilcd  use  are  a  violation  of  the  restrictions,  and  they  must  be  changed 
and  used  as  single  domiciles. 

Second.  The  outside  construction,  particularly  in  the  rear,  shows  a 
series  of  flights  of  stairs  and  steps;  as  such,  the  rear  entrance  to  the  upper 
flat  must  be  removed. 

Third.  An  injunction  will  issue  in  accordance  with  these  conclusions; 
the  defendants  to  pay  the  costs. 

OPINION. 

Conceding  that  the  construction  of  so-called  duplex-houses  is  modern 

and   was   not   generally  known  when  the  language  of  the  restriction  was 
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employed,  our  concern  is  with-the  substance  of  the  thing  restricted  and  not 
widi  the  form. 

Granted,  that  as  an  after-thought  the  defendants  made  an  inside  con- 
nection and  stated  that  one  family  can  vise  the  whole  house,  the  attempted 
explanation  and  adaptation  is  inconsistent  with  the  original  p!an>)  and 
scheme  of  the  buildings,  for  separate  kitchens,  plumbing,  pantries,  bath 
rooms,  sleeping  porches,  entrances,  rear  and  front,  clearly  show  an  intent 
to  create  separate  dwellings,  one  above  the  other. 

According  to  the  definition  of  Mr.  S.  F.  Dies,  Superintendent  of  the 
Bureau  of  BuildinR  Inspection,  these  are  apartment  houses.  Under  all  the 
wcJl-recogaiEed  dictionary  definitions,  they  are  more  appropriately  called 
flats  or  flat  buildings,  each  building  containing  two  flats. 

The  intention  of  the  original  owners  of  this  plot  of  ground  with  the 
restrictions  imposed  thereon,  and  as  covenanted  in  each  deed  from  them, 
manifests  that  the  very  constructions  here  erected,  were  prohibited.  As 
Mr.  Justice  Dean  says  in  Landall  vs.  Hamilton,  175  Pa.,  327:  "It  has  been 
decided,  as  will  be  noticed  b^  the  cases  hereinafter  cited,  that  jn  etiuity 
the  test  by  which  to  determine  whether  a  covenant  in  a  deed  runs  with 
the  land  is  the  intention  of  the  parties.  *  *  *  As  long  as  such  restric- 
tions are  not  unlawful,  it. is  to  no  purpose  to  argue,  that  they  seriously 
retard  the  improvement  of  the  city.  We  can  no  more  strike  down  by 
decree  a  lawful  restriction  creating  an  easement,  than  we  can  compel  the 
lot  owner  to  erect  buildings  in  accord  with  the   best  style  of  architecture." 

It  will  be  observed  from  an  examination  of  the  carefully  drawn  restric- 
tions in  the  plan  and  deeds  that  the  intention  of  the  original  grantors  was 
to  secure  to  the  owners  of  lots  therein  a  specially  desirable  residential 
neighborhood,  to  provide  against  a  congestion  of  dwellings  on  *mall  lots. 
It  was  intended  to  prevent,  inter  alia,  a  congested  population;  for  this 
reason  they  prohibited  the  erection  of  flats  or  apartment  houies.  This 
class  of  houses  are  a  detriment  to  any  residential  neighborhood;  just  as  a 
restricted  piece  of  ground  ordinarily  intended  for  one  dwelling  is  made  to 
•erre  a  number  of  dwellings,  one  above  the  other,  to  that  extent  is  there 
the  certainty  of  a  congested  population  limited  to  that  piece  of  ground; 
this  meant  not  only  an  increase  in  the  population  of  men,  women  and  chil- 
dren, but  necessarily  carries  with  it  a  multiplied  number  of  servants,  attend- 
ants, delivery  wagons,  garbage  wagons,  and  to  that  extent  a  multiplied 
tmotint  of  confusion,  noise  and  consequent  lo^s  of  desirability  as  a  quiet  . 
residential  section.  The  purpose  of  the  original  donors  was  to  prevent 
this;  the  effect  of  the  erection  of  flats,  whether  two  or  twenty,  on  the  same 
piece  of  ground  is  in  direct  violation  of  the  prohibition.  There  may  be 
a  distinction,  but  a  very  slight  one  between  the  generally  accepted  apart- 
ment houses  and  fiats.  The  trend  of  authority  seems  to  be  that  apartment 
houses  are  a  number  of  apartments  under  one  roof  in  one  building,  sup- 
plied with  heat,  light  and  water,  sometimes  with  elevator  service  in  <:ommon, 
but  not  necessarily  with  facilities  for  cooking;  while  flats  or  flat  houses 
are  like  the  apartment  houses  excepting  that  each  flat  has  a  kitchen  and 
other  facilities  for  running  the  culinary  departments  of  a  family.  Whether 
these  be  called  flat  buildings  or  apartment  buildings  is  immaterial;  the 
restriction  is  agkinst  both. 

That  such  structures  when  covenanted  against  will  be  enjoined  appears 
abundantly  in  a  number  of  cases  outside  of  this  State.  Among  those  are 
Thompson  vs.  Langdon,  1S4  S.  W.  Reporter,  808,  in  which  particular  stress 
is  laid  upon  Gillis  vs.  Bailey,  21  N.  H..  149;  Harris  vs.  Roraback,  137 
Uich.,  292. 

The  same  principle  is  sustained  in  Clark  vs.  Martin,  49  Pa.,  289,  and 
Hanseil  vs.  Downing.  17  Sup.  Ct.,  page  238. 
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It  if  urged  that  the  recent  case  of  Johnson  vs.  Jones.  244  Pa..  386, 
austains  the  cootention  that  the  houses  here  complained  of  .ire  not  in 
violation  of  ihe  restriction.  We  do  jiol  so  understand  the  case.  There- 
two  owners  of  nnimproved  lots  covenanted  as  follows:  "That  nothing 
but  a  church  or  dwelling  house,  together  with  the  outbuildings  necessary 
for  the  convenience  and  comfort  of  the  occupants  thereof,  shall  ever  be 
erected  upon  any  part  of  the  said  land;  that  none  of  the  structures  so 
erected  shall  ever  be  used  •  *  *  for  any  other  purpose  than  a  dwelling 
house,  or  its  necessary  outbuildings."  A  purchaser  proposed  to  erect  four- 
story  buildings,  each  story  consisting  of  two  separate  apartments  or  llats. 
It  was  held  that  the  proposed  buildings  were  not  violative  of  the  general 
restriction  of  dwelling  houses.  The  Courts  say  that  the  question  is  a  very 
narrow  one,  to  wit:  Does  the  proposed  structures  fall  within  the  pro- 
hibition proposed?  Its  conclusion  is  that  the  word  "dwelling  house"  has 
no  restricted  meaning  and,  therefore,  may  be  of  the  character  proposed 
in  that  case. 

But  it  will  be  observed  that  the  construction  of  the  word  "dwelling 
house"  in  that  case  can  throw  no  light  upon  the  prohibition  here,  which 
is  distinct,  in  that  it  prohibits  flats  or  apartment  houses.  These  are  well 
defined;  they  have  a  well-recognized  status;  the  finding  of  fact  is  that  the 
defendants'  houses  are  flats  or  apartment  houses;  as  such,  they  are  clearly 
within  the  terms  of  the  prohibition. 

There  is  no  merit  in  the  contention  that  the  plaintiffs  are  guilty  of 
laches;  the  defendants  carried  on  the  construction  of  these  buildings  iti 
inch  a  manner  as  not  to  give  the  defendants  notice  of  what  the  construc- 
tion would  be. 

The  defendants'  statements  that  these  houses  can  he  adapted  and  made 
serviceable  for  the  use  of  one  family  will  be  accepted;  the  use  is  limited 
to  one  domicile:  so  long  as  thus  used  they  need  not  be  changed.  This, 
however,  is  subject  to  the  removal  of  the  entire  rear  entrance  to  the 
second  floor  flat 
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BaHkrupt's  estate Life  insurance  policies Cash  surrender  value -Policy  to 

the  betteHciary Right  of  trustee  to  cash  surrender  Talue, 

The  cash  surrender  value  of  a  UCe  Ineuraiice  policy  on  the  lite  of  a  bank- 
rupt, ana  not  the  policy  Itself,  passes  lo  the  trustee  for  the  benefit  of  the  creditors. 
.Where  a  policy  of  life  Insurance  on  Che  life  of  a  liankrupt,  which  has  a  cash 
■urrender  value  at  the  time  of  bankruptcy,  IB  made  In  favor  of  a  beneficiary  the 
cash  surrender  value  Is  not  an  aEset  of  the  estate  to  which  the  trustee  Is  entitled. 
Especially  Is  this  true  when  by  the  rules  of  the  company  the  cash  surrender  valua 
Of  the  poller  cannot  be  secured  except  by  the  Joint  consent  of  the  insured  and 
the  t>erienclary. 

No.  6182  In  Bankruptcy.  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Morris,  H'o'Arr  &  Allen.  Sot  petitioner. 

REPORT  AND  OPINION  OF  THE  REFEREE  ON  THE  PETITION 
OF  THE  TRUSTEE  AND  ANSWER  THERETO. 

On  November  12th,  1913,  the  Trustee  in  Bankruptcy  in  the  above  en- 
titled case  filed  its  petition  asking  for  an  order  or  the  bankrupt  and  his  wife 
to  assign  and  transfer  all  the  interest  of  the  bankrupt  in  certain  policies 
of  insurance  hereafter  mentioned. 

An  answer  was  filed  on  behalf  of  the  bankrupt  and  his  wife,  and  therC' 
after  a  hearing  was  had  before  the  Referee,  and  after  due  consideration 
the  Referee  finds  the  facts  to  be  as  follows: 

At  the  time  of  the  bankruptcy  there  were  six  policies  of  life  insurance 
on  the  life  of  the  bankrupt,  to  wit: 

(1)  Policy  No.  J5850  in  National  Life  Insurance  Company  of  Vermont 
for  $3,000.00,  issued  December  29,  1888,  and  payable  at  his  death  to  his 
legal  representatives. 

On  February  26,  1912,  the  adjudication  in  bankruptcy  in  this  case  was 
filed  and  on  that  date  this  policy  had  a  cash  surrender  value  of  $1,134.03, 
but  the  Company  had  made  loans  on  this  which  then  amounted,  with 
accrued  interest,  to  $801.15,  leaving  a  net  value  of  $332.88.  This  amount 
the  bankrupt  has  been  and  is  ready  and  willing  to  pay  to  the  Trustee,  so 
that  he  may  retain  the  policy,  as  provided  by  Section  70,  paragraph  S  of 
the  Bankruptcy  Law. 

There  are,  therefore,  only  five  policies  in  controversy,  which  are  as 
follows,  to  wit: 

(2)  Policy  No.  41956  in  State  Life  Insurance  Company  of  Indianapolis, 
Indiana,  for  $5,000.00,  issued  October  24,  1900,  on  the  lite  of  the  bankrupt, 
on  ordinary  life  plan,  payable  to  Essa  B.  Lyon,  wife  of  the  bankrupt,  if 
living,  otherwise  to  the  bankrupt's  executors,  etc.  Under  this  policy  the 
bankrupt  had  various  options  exercisable  at  the  end  of  twenty  years,  and 
options  after  the  second  year  to  obtain  extended  or  paid-up  insurance,  or 
cash,  or  a  loan  upon  surrender  or  assignment  of  the  policy.  The  right  was 
reserved  to  change  the  beneficiary. 

On  February  26,  1912,  this  policy  had  a  cash  surrender  value  of  $1,13420. 
but  there  were  loans  made  by  the  Company  on  the  policy  amounting,  with 
accrued  interest,  to  $910,55,  thus  reducing  its  net  cash  surrender  value  to 
1223.65. 

According  to  the  rtiles  and  regulations  of  the  Company  this  policy 
cannot  be  surrendered  and  its  cash  value  secured  nor  can  a  loan  be  obtained 
'thereon,  without  the  written  consent  of  the  beneficiary  designated  therein, 
viz:  Essa  B.  Lyon. 

(3)  Policy  No.  2418]  in  the  Provident  Life  and  Trust  Company  of 
Philadetphia,  for  $2,500.00,  issued  December  17.  1884,  on  the  life  of  'he  bank- 
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rupt,  thirty-seven  year  endowment  form,  payable  December  17,  1921,  to  the 
bankrupt,  or  his  assigns,  or,  in  the  event  of  his  death  prior  to  that  date,  to 
his  wife,  Essa  B.  Lyon,  if  living,  otherwise  to  his  executors,  etc.  No  right 
was  reserved  by  the  bankrupt  to  change  the  beneficiary,  nor  will  the  Com- 
pany permit  such  change  without  the  consent  of  the  designated  beneficiary, 
viz:  Easa  B.  LjroiL 

On  February  26,  1912,  this  policy,  according  to  the  rules  and  custom 
of  the  Company,  had  a  cash  surrender  value  of  $1,313.73,  but  loans  made 
thereon  by  the  Company,  amounting,  with  accrued  interest,  to  $586^,  tbtu 
reducing  its  net  cash  value  to  $726.90. 

According  to  the  rules  and  regulations  of  the  Company,  no  loan  could 
be  procured  on  this  policy,  nor  could  it  be  surrendered  and  the  cash  value 
thereof  be  obtained,  without  the  written  consent  of  the  designated  bene* 
ficiary,  viz:  Essa  B.  Lyon. 

(4)  and  (5)  Policy  No.  12233S  for  $2,000.00,  issued  November  22,  1905, 
and  Policy  No.  91057,  for  $1,000.00.  issued  January  26,  1901,  in  the  Provident 
Life  &  Trust  Company,  of  Philadelphia,  each  on  the  life  of  the  bankrupt, 
on  twenty  year  endowment  plan,  payable  at  end  of  twenty  years  to  the 
bankrupt,  or  his  assigns,  or,  in  the  event  of  his  death  prior  to  such  date, 
to  his  wife,  Essa  B.  Lyon,  if  living,  otherwise  to  his  executors,  etc.  No 
right  was  reserved  by  the  bankrupt  to  change  the  beneficiary,  nor  will 
the  Company  permit  such  change  without  the  consent  of  the  designated 
beneficiary,  viz:  Essa  B.  Lyon. 

On  February  26.  1912,  Policy  No.  122335  had  a  cash  surrender  valtie 
of  1438.30,  and  Policy  No.  91057,  a  cash  surrender  value  of  $425.66. 

According  to  the  rules  and  regulations  of  the  Company,  no  loan  couM 
be  procured  on  these  policies,  nor  could  they  be  surrendered  and  the  cash 
value  thereof  be  obtained,  without  the  written  consent  of  the  designated 
beneficiary,  viz:  Essa  B,  Lyon. 

(6)  Policy  No.  3,197,572  in  the  New  York  Life  Insurance  Company 
for  $5,000.00,  issued  October  26.  1901,  on  the  life  of  the  bankrupt,  payable 
to  his  wife.  Essa  B.  Lyon,  or  to  such  other  beneficiary  as  may  have  been 
duly  designated,  and  it  no  beneficiary  be  living  at  the  death  of  the  insured, 
then  to  his  executors,  etc.  The  right  was  reserved  to  the  insured  in  this 
policy  to  change   the  beneficiary. 

This  policy  has  no  cash  surrender  value,  but  on  February  26.  1912, 
it  had  a  loan  value  of  $1,130.00,  against  which  was  an  indebtedness  due  to 
the  Company,  covered  by  a  premium  lien  note  for  $711.10,  amounting,  with 
accrued  interest,  to  $723.25,  leaving  a  net  loan  value  of  $406.75. 

According  to  the  rules  and  regulations  of  the  Company  no  loan  could 
be  procured  from  the  Company  upon  this  policy  without  the  written  con- 
sent of  the  designated  beneficiary,  viz:  Essa  B.  Lyon. 

All  of  these  policies  are  claimed  by  the  bankrupt,  or  his  wife,  Essa  B. 
Lyon,  as  the  beneficiary  named  in  each  of  them. 

Prior  to  the  decision  of  the  Supreme  Court  in  the  case  of  Burlingham 
vs.  Crouse,  228  U.  S.,  459  (1913),  there  was  much  doubt  as  to  the  rights 
of  the  insured,  and  beneficiaries  under  policies  having  a  cash  surrender 
value,  and  containing  a  beneficiary  other  than  the  insured,  and  reserving 
the  right  to  change  the  beneficiary  in  the  insured.  As  is  pointed  out  in 
Burlingham  vs.  Crouse,  aforesaid,  different  views  were  taken  of  Section  70 
(5)  of  the  Bankruptcy  Law,  and  conclusions  irreconcilably  different  wer« 
reached  by  the  Courts  in  accordance  with  the  view  of  said  Section  of  the 
Bankruptcy  Law  adopted. 

It  appears  to  be  established  in  Burlingham  vs.  Crouse.  that  the  proviso 
contained  in  Section  70  (5).  though  the  form  usually  employed  to  limit  the 
general  terms  immediately  preceding  It,  is  not  to  be  so  constnted,  bttt  ii  to  be  re- 
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gardtd  as  additional  legislation,  and  that  by  said  additional  legislaticm  it  is  only 
tbe  cash  surrender  value  of  policies  having  such  cash  surrender  value 
payable  to  the  bankrupt,  his  estate,  or  personal  representatives,  that  passes 
in  the  first  instance  to  the  Trustee  subject  to  redemption  by  the  bankrupt, 
and  that  the  policy  itself  does  not  pass  to  said  Trustee  until  the  bankrupt 
has  failed  to  redeem  it.  Justice  Day,  in  the  opinion  says,  "We  think  it 
was  the  purpose  of  Congress  to  pass  to  the  trustee  that  sum  which  was 
ftvailabte  to  the  bankrupt  at  the  time  of  bankruptcy  as  a  cash  asset;  other- 
wise to  leave  to  the  insured  the  benefit  of  his  life  insurance."  Again,  at 
the  close  of  the  opinion  the  learned  Justice  repeats,  "As  we  have  construed 
the  statute,  its  purpose  was  to  vest  the  surrender  value  in  the  trustee  for 
the  benefit  of  his  creditors,  and  not  otherwise  to  limit  the  bankrupt  in  . 
dealing  with  his  policy." 

It  is,  therefore,  clear,  that  since  Burlingham  vs.  Grouse,  the  only  thing 
that  passed  to  the  Trustee  in  Bankruptcy  in  the  first  instance  is  the  cash 
surrender  value  aa  assets  of  the  estate,  and  not  the  policy  of  insurance 
itself. 

In  the  case  of  Hiscock  vs.  Mertens,  205  U.  S.,  202,  it  is  held,  that  the 
cash  surrender  value  recoverable  by  the  Trustee  is  not  only  the  cash  sur- 
render value  named  in  the  policy,  but  if  by  the  custom  and  rules  of  the 
Company  it  has  such  cash  surrender  value,  the  same  passes  to  the  Trustee 
whether  it  be  named  in  the  policy  or  not. 

"  It  is  claimed  by  the  Tnistee,  that  it  being  admitted  that  all  the  policies, 
except  the  New  York  Life  Insurance  Policy  above  mentioned  had  a  cash 
surrender  value,  that  the  Trustee  was  entitled  to  receive  such  alleged  cash 
surrender  value  in  accordance  with  Section  70  (5)  of  the  Bankruptcy  Law. 

The  Trustee  further  claims,  that  as  to  the  New  York  Policy,  it  being 
admitted  that  it  had  what  is  called  a  loan  value,  that  this  in  effect  is  a  cash 
surrender  value,  and  should  be  paid  by  the  Bankrupt  to  his  Trustee.  From 
the  evidence,  this  loan  value  appears  to  be  a  right  in  the  bankrupt  upon 
giving  a  note  to  borrow  from  the  Company  a  premium  value  on  the  sole 
security  of  the  policy. 

The  Referee  is  of  opinion,  that  except  as  to  the  first  policy,  to  wit: 
Policy  No.  358S0  in  the  National  Life  Insurance  Company,  the  petition  of 
the  Trustee  must  be  dismissed.  In  the  opinion  of  the  Referee,  the  only 
cash  surrender  value  that  passes  to  the  Trustee  is  the  cash  surrender  value 
payable  to  the  bankrupt  "himself,  his  estate,  or  personal  representatives," 
In  each  of  the  policies,  the  cash  surrender  value  can  only  be  obtained 
according  to  the  custom  of  the  Company  on  the  receipt  of  the  bankrupt 
and  the  beneficiary  Jointly. 

It  is  argued,  that  because  the  beneficiary  is  the  wife  of  the  bankrupt, 
and  th^t  she,  in  all  probability,  would  not  refuse  her  signature  to  the  pay- 
ment of  the  cash  surrender  value  to  her  husband,  therefore,  this  provisioit 
of  the  policy  requiring  her  consent  should  be  disregarded,  and  the  policy 
be  construed  as  if  the  cash  surrender  value  was  payable  solely  to  the  bank- 
rupt himself. 

The  Referee  cannot  accept  this  view.  The  custom  of  the  Company  in 
requiring  the  consent  of  the  beneficiary  is,  it  seems  to  the  Referee,  a  per- 
fectly lawful  requirement  and  binding  on  the  bankrupt,  and,  therefore,  upon 
his  Trustee.  It  confers  some  rights  upon  the  beneficiary,  the  wife  of  the 
bankrupt.  Indeed,  under  Holden  vs.  Stratton,  198  U.  S.,  202,  and  in  re 
Boose,  18  A.  B.  R.,  658,  the  rights  of  the  beneficiary,  as  the  wife  of  the 
bankrapt  in  the  Provident  Life  &  Trust  Company  policies,  are  exempted 
from  claims  of  creditors  by  the  statute  law  of  the  State  of  PennsyKania. 

As  to  the  loan  value  provided  in  the  New  york  Life  Policy,  it  appears 
to  the  Referee  to  differ  materially  from  the  cash  surrender  value  mentioned 
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in  Section  70  (5)  of  the  Bankruptcy  Law.  The  learned  counsel  for  the 
Trustee  argues,  that  becanse  the  loan  value  is  made  upon  the  sole  security 
of  the  policy,  which,  if  the  loan  is  not  paid,  is  taken  and  terminated  by 
the  Company  as  pledgee,  therefore,  it  is  the  same  as  a  cash  surrender  policy. 
Its  seems  to  the  Referee  the  two  policies  are  not  identical.  In  the  cash 
surrender  policy  nothing  is  done  but  to  hand  over  the  policy  and  receive 
the  money.  In  the  loan  value  policy,  the  Trustee  would  be  obliged  to 
make  an  application  for  a  loan  and  sign  a  written  obligation  to  pay  at  a 
future  time. 

It  appears  by  the  letter  of  the  general  counsel  of  the  New  York  Life 
Insurance  Company,  that  a  loan  value  policy  is  not  the  same  as  a  cash  sur- 
,   render  value  policy,  and  that  the  New  York  Life  loan  value  policy  is  a  different 
thing  from  a  cash  surrender  value  policy. 

The  Referee  is  of  opinion,  that  the  loan  value  in  the  New  York  Life 
Policy  mentioned  in  this  ease  did  not  pass  to  the  Trustee  as  a  cash  sur- 
render value  under  Section  70   (S)   of  the  Bankruptcy  Law. 

In  accordance  with  the  foregoing  conclusion,  it  is  ordered  that  the 
Trustee,  on  receipt  of  the  sum  of  $332.88,  being  the  cash  surrender  value 
thereof,  transfer  and  assign  unto  the  bankrupt.  Policy  No,  3S850  in  the 
National  Life  Insurance  Company,  and  that  as  to  the  other  policies  men- 
tioned in  said  petition,  the  petition  of  the  Trustee  he  dismissed. 

WILLIAM  R.  BLAIR, 

Referee  in  Bankruptcy. 


Patterson's  Estate. 
fVUts Estate  in  remainder Time  of  vesting. 

Testator  provided  as  follows:  "Seventh.  I  give  and  devise  •  •  •  to  miy 
■on.  'A',  for  and  during-  hi*  natural  life  &Dd  at  bla  death  I  davlae  the  vame  to  his 
child  or  children  In  equal  parte  in  fee  and  In  default  of  such  then  to  my  other 
children  'B',  'C  and  'D'  In  «qual  parts  In  fee." 

"B"  died  before  "A"  leAvIng  children.  "A"  died  without  lasue,  leavlns  aar- 
vlvlng  him  hts  brothera,  "C"  and  "O."  Htia.  that  a.  fee  vested  In  B.  C  and  D  at 
the  death  of  the  testator  and  that  the  children  of  B  tooh  the  share  that  their 
mother  would  have  taken  It  living  at  the  death  of  A. 

Deced'ent's  Estate.     No,  391  September  Term,  1913.     O.  C.  Allegheny  County. 

Edwin  IV.  Smith,  for  petitioner. 

Paltrrsott.  Crawford.  Miller  &  ArcHsherg  and  WaUon  &  Freeman,  for  ex- 
ceptants. 

Thimplk.  J.,  March  2,  1914.— Joseph  Patterson  died  March  25th,  1868.  testate, 
and  by  his  will  made  the  following  devise,  inter  alia: 

"Seventh,  I  give  and  devise  *  *  *  to  my  son.  Joseph  N.  Patterson, 
for  and  during  his  natural  life,  and  at  his  death,  I  devise  the  same  to  his 
child  or  children  in  equal  parts  in  fee,  and  in  default  of  such,  then  to  my 
other  children,  Elizabeth  H.  Haseltine.  Thomas  H.  Patterson  and  Robert 
W.  Patterson,  in  equal  parts  in  fee," 

By  three  other  devises,  similar  in  expression,  he  gave  to  his  daughter, 
Elizabeth  H.  Haseltine.  and  to  his  other  two  sons,  Thomas  H.  Patterson 
and  Robert  W.  Patterson,  other  portions  of  his  estate. 

The  testator  left  to  survive  him  the  following: 

First,    (a)    Hetty  H.  Patterson,  his  wife,  who  died  Aprid  9th,  1909. 

(b)  Elizabeth  H.  Haseltine.  daughter,  who  was  bom  September  — , 
'840.  and  died  March  29th,  1891; 
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(c)  JoMph  N.  Patterson,  a  son,  who  was  born  December  24th,  1843, 
and  died  April  5th,  1913,  without  issue; 

(d)  Thomas  H.  Patterson,  a  son,  who  was  born  March  Ist,  1849,  and 
is  still  livinR; 

(e)  Robert  W.  Patterson,  a  son,  who  was  born  December  28th.  1850, 
and  is  still  living- 
Second.     Eliiabeth  H.  Haseltine  had  three  children  and  died  intestate, 

leavintir  two  children  and  her  husband  surviving  as  follows: 

(a)     Her  husband,  Charles   F.  Hazeltine,  who  is  still  living; 

(h)  Esther  H.  Hazeltine,  born  April  — ,  1864,  and  who  marrisd  Charles 
S.  Carstairs.  from  whom  she  was  snbsequenlly  divorced,  and  thereafter 
married  Felii  F.  Tuckerman,  and  who  died  January  ISth,  1907,  leaving  to 
survive  her  her  husband  Felix  L.  Tuckerman.  who  is  still  living,  and  the 
following  children,  viz:  Charles  Hazeltine  Carstairs,  Carroll  C.  Carstairs, 
James  Stewart  Carstairs  and  Elizabeth  Holmes  Carstairs,  who  are  living 
and  of  full  age. 

(«)  Miss  L.  S,  Hazeltine,  born  December  29th,  1867,  and  died  Febru- 
ary — .  1882; 

(d)  Caroline  M.  Hazeltine,  born  September  — ,  1873  (now  Caroline 
H.   Valentine),    who  intermarried   with   Abram   S.   Valentine,    and    is    stilt 

A  petition  was  presented  to  this  Court  under  the  Price  Act  tor  the 
sale  of  a  portion  of  the  land  devised  by  the  seventh  paragraph  of  the 
testator's  will  to  Joseph  N.  Patterson,  for  his  lite,  and  after  all  the  interested 
parties  were  brought  upon  the  record,  the  trustee,  who  was  appointed  to 
make  the  sale,  consummated  it.  Joseph  N.  Patterson,  the  devisee  of  the 
life  estate,  having  died  on  the  5th  of  April,  1913,  the  trustee  filed  its  account, 
and  one-half  of  the  balance  of  said  account  is  now  before  the  Court  for  its 
determination  of  the  ownership  thereof. 

The  question  involved  in  whether  a  fee  vested  in  Elizabeth  H.  Hazel- 
^ne,  Thomas  H.  Patterson  and  Robert  W.  Patterson  at  the  death  of  the 
ttstator  under  said  paragraph  of  his  will;  or  whether  when  ihis  devise 
is  considered  in  connection  with  the  devises  of  the  sixth,  eighth  and  ninth 
paragraphs,  the  fee  vested  in  the  testator's  children  as  a  class  at  the  death 
of  flie  first  taker  in  default  of  issue. 

OPINION. 

This  will  was  evidently  written  by  a  lawyer.  It  is  expressed  clearly 
in  apt  words.  It  is  unnecessary  to  supply  any  words  to  discover  the  testator's 
intention.  To  hold  that  this  is  a  devise  to  a  class  of  persons  at  the  death  of 
the  first  taker,  means  that  we  must  supply  the  words  "survivor"  or  "sur- 
vivors," or  say  that  when  the  testator  devised  to  his  other  children  in 
the  several  paragraphs  of  the  wilt,  he  intended  to  say  "my  surviving  child 
or  children."  But  when  the  testator  used  the  descriptive  words,  "my  other 
children."  if  we  say  that  these  were  the  equivalent  of  "surviving  child  or 
children."  it  leads  us  to  a  point  in  the  analysis  of  the  will  where  "other 
children"  refers  to  but  one  child,  for,  by  the  death  of  three  in  succession, 
but  one  was  living,  and  to  describe  this  one  as  "my  other  children"  is 
surely  an  awkward  way  of  saying  "my  surviving  child." 

A^in  if  three  of  the  children  have  issue  and  are  deceased,  and  the 
fourth  dies  childless,  what  becomes  of  the  fee  of  the  land  in  vhich  this 
fourth  child  has  a  life  estate?  If  these  were  class  devises,  who  takes  the 
fee?  It  must  be  the  sister  and  brothers  as  remaindermen,  and  when  so  in' 
terpreted.  his  description  of  those  who  take  the  fee  as  "my  other  children" 
has  a  certain  and  sensible  meaning,  but  if  we  say  that  "my  other  children" 


PITTSBURGH  LEGAL  JOURNAL 

PfttUrWMl'B   BlUtB. 

r  or  survivors  living  at  the  termination  of  the  life  estate, 
and  there  is  no  survivor,  the  absurdity  proves  that  it  is  a  false  deduction. 

It  was  very  easy  for  the  testator  to  say  that  this  devise  was  to  take 
effect  at  the  termination  of  the  life  estate,  and  to  vest  in  his  child  or  chil- 
dren then  surviving;  and  we  believe  that  if  it  had  been  his  intention  that 
this  devise  should  vest  in  a  class  of  persons  he  would  have  used  language 
which  would  have  left  no  doubt  about  it.  This  will,  which  is  in  all  other 
respects  expressed  with  finical  precision,  will  not  be  mutilated  so  as  to 
give  its  words  a  meaning  which  is  not  apparent.  If  the  whole  will  indicates 
that  it  was  the  .testator's  intention  that  the  estate  devised  should  vest  in 
a  class  of  persons  to  be  determined  at  the  death  of  the  first  taker,  the 
rules  of  law  which  aid  in  the  construction  of  wills  would  not  be  invoked; 
but  where  that  intention  cannot  be  gathered  from  the  whole  will,  it  is  our 
duty  to  apply  the  settled  rules  of  construction  and  to  interpret  this  will 
thereby. 

In  support  of  the  affirmative  that  the  devise  is  to  vest  in  the  testator's 
surviving  child  or  children  after  the  termination  of  the  life  estate,  it  u 
argued  that  the  fee  must  vest  in  grandchildren,  because  Elizabeth  H.  Hazel- 
tine,  the  daughter  is  now  deceased,  and  that  to  give  eflFect  to  the  testator's 
use  of  the  words  "my  children,"  we  must  say  that  the  words  include  grand,- 
children  as  well;  but  this  is  not  the  proper  construction.  It  is  not  necessary 
to  hold  that  the  word  "children"  includes  "grandchildren"  at  all,  for,  if 
the  estate  vested  at  the  testator's  death,  it  vested  in  all  of  bis  children 
nominatim.  Nor  is  there  any  significance  favoring  a  class  devise  in  the  use 
of  the  term  "at  his  death."  It  cannot  be  said  that  the  testator  willed  that 
this  devise  would  vest  "at  the  death"  of  the  first  taker;  but  it  is  clear  that 
the  testator  intended  that  when  the  first  taker  was  deceased,  his  child  or 
children,  if  any,  should  take  the  fee  which  had  vested  "at  his  death,"  and 
if  the  first  taker  had  no  "child  or  children"  there  was  a  remainder  in  fee 
in  the  testator's  "other  children;"  Bassett  vs.  Hawk,  118  Pa.,  94;  Chew's 
Appeal,  30  Pa.,  23. 

Nor  can  it  be  said  that  the  word  "then"  is  a  temporary  adverb,  sig- 
nifying the  time  when  the  fee  would  vest.  It  is  a'conjunction  and  is  synon- 
ymous with  "in  that  case." 

Moreover  when  the  testator  named  his  children  in  whom  the  fee  would 
vest  in  default  of  issue  to  the  first  taker,  he  showed  clearly  that  he  did  not 
intend  that  this  devise  was  to  a  class  of  persons.  In  Williams  vs.  NefT,  52 
Pa.,  326,  quoting  from  page  333,  the  Court  says; 

"There  is  no  survivorship,  for  it  is  not  given  to  his  sons  as  a  class,  but 
to  them  and  each  by  his  own  name;  as  the  term  sons  simply  identifies 
the  individual  persons  meant."  And  in  Harrison's  Estate.  18  Pa.  (Sup.  Ct,), 
on  page  593,  it  is  said: 

"When  the  devise  is  to  a  person  by  name,  it  is  conclusive  as  to  the 
intention  of  the  testator  that  the  person  should  take,  and  the  intention  of 
the  testator  being  established,  the  subject  of  the  devise  or  bequest  will  upon 
the  death  of  the  testator  he  good  and  available  in  favor  of  the  issue,  when 
the  primary  devisee  or  legatee  has  died  during  the  lifetime  of  the  testator," 

The  cases  relied  upon  by  counsel  pressing  this  view  of  the  case,  are 
Woelpper's  Estate,  126  Pa.,  S82,  and  Steinmetz's  Estate,  194  Pa.,  6ll,  But 
it  is  apparent  that  these  cases  are  widely  divergent  from  this  case,  because 
the  testator  plainly  expressed  that  the  fees  should  vest  In  the  surviving 
members  of  the  classes  which  were  to  be  determined  after  the  death  of  the 
owner  of  the  life  estate. 

When  we  interpret  the  seventh  clause  of  testator's  will,  standing  alone, 
it  is  as  near  parallel  to  the  case  of  Bassett  vs.  Hawk,  supra,  as  will  cases 
are  likely  to  be.    In  that  case  the  devise  was  as  follows;    "To  my  son  Daniel 
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to  his  use  as  long  as  he  shall  live  and  to  his  legal  heirs,  if  he  have  any,  at  his 
death  i  if  my  son  Daniel  do  not  have  any  legal  heirs  at  his  death,  then,  and 
in  that  case  •  •  '  I  will  it  to  be  given  lo  my  grandchildren,  Charlotte, 
Mary  and  Columbus."  It  was  decided  that  the  remainder  was  in  abeyance 
until  the  decease  of  the  life  tenant,  and  that  the  contingency  was  not  attached 
to  the  capacity  of  the  remaindermen  to  take,  but  to  an  event  independent  of 
and  not  affecting  either  their  capacity  to  take,  or  to  transmit  the  right  to  their 
representatives.  In  reaching  this  conclusion  the  Court  relied  upon  Kelso  vs. 
Dickey.  7  W.  &  S.,  279,  and  Chess'  Appeal,  87  Pa.,  362.  Pennock  vs.  Eagles, 
102  Pa.,  290.  followed  in  Hyde  vs.  Rainey,  233  Pa.,  S40.  is  to  the  same  effect 

Many  cases  can  be  found  in  which  it  is  held  that  the  law  favors  vested 
estates  rather  than  those  which  are  contingent;  Chew's  Estate,  supra;  Brad- 
ley's Estate.  166  Pa,  300. 

Our  conclusion  is  .that  Joseph  Patterson  devised' an  estate  for  life  to 
his  son  Joseph  N.  Patterson,  the  fee  to  the  life  tenant's  children,  if  any, 
and  if  not,  to  the  testator's  other  children  nominatim.  The  owner  of  the 
life  estate  having  died  childless,  the  remainder  which  was  vested  in  the 
testator's  children  at  his  death,  became  absolute,  and  distribution  of  the 
fund  realized  will  be  made  to  the  children  of  Elizabeth  H.  Haaeltine,  one- 
tt.ird;  Thomas  H.  Patterson,  one-third;  and  Robert  W.  Patterson,  one-third. 


In  re  Parment  hj  CoimtlM  of  BotmtlM  on  Noxious  Animals  and  Blrda. 

Bimnties Payment  by  counties Act  of  July  25th,  1913. 

Under  tbe  provlslona  «f  tbe  Act  of  July  SSth.  lOlS.  creating  a,  bounty  for  ths- 
deatructtOD  of  .certain  noxious  animals  and  birds  killed  within  the  State  of  Penn- 
■Vlvanla,  and  proTidlns  for  payment  of  tbe  bounties  by  the  verloua  counties  and 
tba  reimbursement  of  tbe  countlee  by  tbe  Commonwealth,  It  In  the  duty  of  tbe 
■everal  counties  to  pay  tbe  amount  of  the  bounty  to  persons  presenting-.  In  ths 
manner  prescribed  by  the  Act  of  191B,  proper  certlflcatee  for  payment  and  the 
eODPtles  must  look  to  the  etato  for  reimbursement.  The  failure  of  the  leglBlBture 
to  appropriate  an  amount  luBlclent  to  pay  lucb  bounties  Is  no  excuse  for  non- 
payment by  ths  counties. 

March  25,  1914. 
Hon.  Joseph  Kalbns, 

Secretary  Board  of  Game  Commissioners. 
Harrisburg,  Pa. 

Sir: — ^This  Department  is  in  receipt  of  yonr  communication  of  March 
3rd,  asking,  in  substance,  to  be  advised  whether,  under  existing  legislation, 
the  several  counties  of  the  Commonwealth  are  liable  to  pay  to  individuals 
complying  with  the  provisions  of  the  Act  of  July  25,  1913,  P.  L.  1036,  the 
rewards  or  bounties  provided  by  said  Act  for  the  killing  within  the  Com- 
monwealth of  the  noxious  animals  and  birds  specified  therein. 

This  Act  of  1913  is  an  amplification  of  the  Act  of  April  19,  1907,  P.  L. 
60,  and  siippliea  that  Act.  It  was  provided  in  said  Act  of  1907,  and  is  re- 
enacted  by  said  Act  of  1913,  that  persons  holding  the  required  certificates 
of  their  right  to  receive  a  bounty  should  present  the  same  to  the  Commis- 
tioncrs  of  the  county  within  which  the  animal  or  bird  was  killed.  It  is  then 
provided  that: 

"Upon  the  presentation  of  such  certificate,  in  proper  form,  the  commis- 
sioners of  the  county  shall  give  an  order  for  the  amount  named  in  such 
certificate  to  the  person  presenting  the  same,  dr«wn  upon  the  county  treas- 
tirer  directing  the  payment  of  the  reward  or  bounty,  as  provided  for  in  thia 
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act;  and  the  county  treasurer  shall  at  once,  upon  presentation  of  said  order, 
p&y  the  same  from  the  funds  in  his  hands  belonging  to  said  county." 

By  Section  4  of  said  Act  of  1913  the  County  Commissioners  and  the 
County  Treasurer  are  required  to  keep  an  accurate  account  of  the  amounts 
directed  to  be  paid,  and  actually  paid,  in  compliance  with  said  orders,  and 
submit  the  same  to  the  Auditor  General,  who,  if  he  hnds  the  return  to  he  in 
proper  form,  is  directed  to  "draw  a  warrant  in  favor  of  such  county,  upon  the 
State  Treasurer,  for  the  amount  so  claimed  and  approved;  which  said  war- 
rant, upon  presentation  to  the  State  Treasurer,  shall  be  paid  out  of  the  funds 
which  shall  hereafter  accumulate  in  the  hands  of  the  State  Treasurer  from 
the  fifty  per  centum  of  the  fees  paid  for  hunters*  licenses,  as  provided  by 
section  12  of  the  Act  of  Assembly"  approved  April  17,  1913,  P.  L.  85. 

In  so  far  as  the  matter  of  providing  or  designatinR  a  fund  out  of  which 
the  counties  are  to  be  reimbursed  is  concerned,  the  Act  of  1913  differs  from 
the  Act  of  1907.  The  Act  of  1907  contained  in  its  6th  section  an  appropria- 
tion of  $50,000  for  the  purpose  of  carrying  the  provisions  of  that  act  into 
effect.  The  records  of  the  State  departments  show  that  this  sum  was  ex- 
hausted prior  to  May  31,  1909,  and  that  there  was  no  appropriation  available 
for  the  purpose  of  reimbursing  counties  during  the  appropriation  period 
beginning  June  1,  1909,  and  ending  June  1.  1911. 

By  the  Appropriation  Act  of  July  25.  1913,  P.  L.  1284.  the  sum  of  $50,000 
was  appropriated  to  reimburse  counties  for  moneys  paid  by  them  for  boun- 
ties under  the  provisions  of  the  said  Act  of  1907,  but  no  part  of  this  appro- 
priation is  available  for  the  payment  of  bounties  arising  under  the  Act  of  1913. 

It  was  evidently  the  intent  of  the  Act  of  1913  that  the  counties  should  be 
reimbursed  for  the  payment  of  the  bounties  payable  under  that  act  out  of  the 
funds  accumulating  in  the  State  Treasury  from  the  fees  paid  for  hunters' 
licenses. 

By  the  12th  Section  of  the  said  hunters'  license  Act  of  April  17,  1913, 
P.  L.  85,  it  is  provided  that: 

"All  license  fees  collected  under  the  provisions  of  this  act.  and  all  fines 
and  penalties  imposed  and  collected  for  violation  of  any  of  its  provisions, 
shall  be  paid  to  the  State  Treasurer  as  hereinbefore  designated,  who  shall 
keep  the  moneys  thus  collected  as  a  fund  separate  and  apart,  solely  for  the 
purpose  of  wild  bird  and  game  protection  and  for  the  purchase  and  propaga- 
tion of  game  under  the  supervision  of  the  Board  of  Game  Commissioners  of 
the  Commonwealth  of  Pennsylvania,  and  the  payment  of  bounties  under  the 
provisions  of  law.  The  several  purposes  to  which  the  fund,  so  received  by 
the  State  Treasurer,  shall  be  applied,  to  be  clearly  designated  by  an  act  of 
the  Legislature,  either  in  the  general  appropriation  act  or  by  separate  appro- 
priation for  the  payment  of  bounties.  It  being  specifically  provided  that 
fifty  per  centum  of  any  fund  returned  to  the  State  through  or  because  of  the 
provisions  of  this  act,  or  so  much  of  said  fifty  per  centum  as  may  be  needed. 
shall  be  applied  by  the  Legislature  at  its  biennial  sessions  to  the  payment  of 
bounties,  at  the  rate  of  one  dollar  for  each  mink  killed,  two  dollars  for  each 
weasel  killed,  two  dollars  for  each  fox  kilted,  four  dollars  for  each  wildcat 
killed,  and  such  bounty  upon  other  animals  or  birds  as  may  hereafter  have  a 
bounty  placed  upon  them  by  the  Legislature  of  the  State;  such  bounties  to 
be  paid  upon  proof  of  such  killing  as  is  now  provided  by  the  law  of  this 
Commonwealth." 

It  is  expressly  provided  in  this  section  that  the  purposes  to  which  the 
fund  therein  referred  to  shall  be  applied  are  to  be  "clearly  designated  by  an 
act  of  the  Legislature,  either  in  the  general  appropriation  act,  or  by  separate 
appropriation  for  the  payment  of  bounties,"  and  that  "so  much  of  said  fifty 
per  centum  as  may  be  needed  shall  be  applied  by  the  Legislature  at  its 
biennial  sessions  to  the  payment  of  bounties,"  etc. 
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The  Legislature  at  its  session  of  1913  failed  to  designate  the  purpose  to 
which  the  fund  shall  be  applied,  and  also  failed  to  make  a  specilic  appropria- 
tion of  any  particular  sum  of  money  to  the  payment  of  bounties. 

So  far  as  your  Department  is  concerned,  you  are  advised  that  there  is 
now  no  specific  appropriation  out  of  which  the  several  counties  of  the  Com- 
monwealth may  be  reimbursed  by  the  Auditor  General  and  State  Treasurer 
for  the  amounts  paid  by  said'  counties  out  of  county  funds  on  account  oi 
bounties  for  the  kiUing  of  noxious  animals  and  birds.  This  conclusion  does 
not,  however,  in  any  way  affect  the  liability  of  the  several  counties  to  pay 
the  bounties  in  question.  The  present  situation  is  exactly  similar  to  the 
situation  existing  during  the  appropriation  period  beginning  June  1,  1909,  and 
ending  June  1,  1911. 

In  the  case  of  Brink  vs.  Marsh,  53  Pa.  Super.  Ct..  293,  the  county  of 
Bradford  refused  to  pay  a  bounty  claimed  under  said  Act  of  1907,  and  based 
its  refusal  upon  the  ground  that  the  Commonwealth  had  failed  to  make  any 
appropriation  or  provision  for  the  reimbursement  of  said  county. 

It  was  decided  by  the  Superior  Court  that,  under  the  Act  of  1907,  "Pay- 
ment of  bounties  are  to  be  made  primarily  by  the  county  which  is  to  be  reim. 
bursed  by  the  State;  and  the  fact  that  there  has  been  no  appropriation  by  the 
Stale  will  not  relieve  ihe  county  from  paying  the  bounty  when  a  proper  scalp 
certificate  is  presented." 

In  the  course  of  thf  opinion  in  this  case  it  is  said  that:  "It  is  to  be  borne 
in  mind  that  the  Legislature  might  have  imposed  absolute  liability  on  the 
counties  without  any  right  of  reimbursement  from  the  State.  .Instead  of 
doing  this  it  provided  that  the  counties  should  be  reimbursed,  but  protrision 
by  adequate  appropriation  for  such  reimbursement' is  not  made  a  condition 
precedent  to  the  liability  of  the  county." 

After  citing  the  case  of  Commonwealth  ex  rel.  vs.  Griest,  196  Pa.,  39<j, 
in  which  it  was  held  that  the  Secretary  of  the  Commonwealth  could  not 
justify  his  refusal  to  publish  a  proposed  amendment  to  the  Constitution  upon 
the  ground  that  no  appropriation  had  been  made  to  defray  the  cost  of  publi- 
cation, the  opinion  proceeds  as  follows: 

"Our  conclusion  is  that  the  intent  and  effect  of  the  act  are  to  impose  the 
primary  obligation  on  the  county  and  to  impose  on  the  State  the  duty  of  reim- 
bursement. But  from  the  very  nature  of  the  latter  duty,  as  well  as  by  the 
express  terms  of  the  act,  it  does  not  arise  until  the  county  has  paid;  and  as 
was  said  in  the  case  last  cited,  it  is  not  to  be  presumed  that  the  State  will 
'  not  ultimately  discharge  it" 

This  decision,  of  course,  was  made  upon  the  Act  of  1907  but  it  is  equally 
applicable  to  the  Act  of  1913.  for,  in  so  far  as  the  questions  involved  and 
decided  in  that  case  are  concerned,  the  Act  of  1913  is  merely  a  re-enactment 
of  the  Act  of  1907. 

You  are  accordingly  advised  thai  the  several  counties  of  the  Common- 
wealth are  legally  liable  to  the  persons  presenting  proper  certificates  for  the 
payment  of  the  bounties  prescribed  by  the  said  Act  of  1913,  and  that  the 
counties  thus  paying  said  bounties  must  look  to  subsequent  legislative  action 
for  their  reimbursement. 

Very  truly  yours, 

J.  E.  B.  CUNNINGHAM, 
First  Deputy  Attorney  General. 
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MattTtsses Making  and  sate  of Act  of  May  1st,  1913. 

It  Is  permlaslSle  by  the  provisions  ot  the  Act  of  May  1st.  1913.  reROlatlng 
the  maklne  and  sale  a!  matlreHaes.  for  manvifecturerB  of  mattressea  whli^h  have 
been  made  In  accordance  with  the  provlalone  of  the  Act  and  aold  to  dealers  prior 
to  January  iBt,  19H.  to  now  furnish  the  reijulred  written  muslin  or  linen  tags  to 
Buch  dealers  to  be  sewed  on  to  the  covering  of  Ihe  maltreBBea  now  In  their  poa- 
Besslon  and  not  already  aold.  Manufacturera  should  not  furnish  tags  for  mat- 
treases  that  have  been  uaed. 

The  Act  forbids  the  use  of  any  mattrlal  which  may  come  under  the  general 
designation  and  trade  name  of  "shoddy."  whether  maije  from  new  or  old  fabric. 

The  statement  required  to  be  placed  upon  every  mattress  miiat  contain  the 
name  and  address  of  the  manufacturer  and  the  name  and  address  of  each  suc- 
cesalve  vendor.  The  purpose  of  this  Is  to  fix  the  responsibility  In  case  of  the 
violation  of  the  Act. 

February  9,  1914. 
Honorable  John  Price  Jackson. 

Commissioner  of  Labor  and  Industry, 
Harrisburg,  Pa. 

Sir; — This  Department  ta  in  receipt  of  your  communication  of  January 
2l8t,  1914,  enclosing  a  letter  addressed  to  you  by  a  company  engaged  in  the 
business  of  manufacturing  mattresses,  relative  to  the  construction  of  the  Act 
of  May  1st,  1913,  P.  L.  134,  entitled: 

"An  Act  defining  mattresses;  regulating  the  making,  remaking,  and  sale 
thereof;  prohibiting  the  use  of  unsanitary  and  unhealthy  materials  therein; 
requiring  that  the  materials  used  shall  be  accurately  described,  and  piescrib- 
ing  the  manner  in  which  mattresses  shall  be  labelled;  providing  for  the  en- 
forcement of  the  provisions  of  this  act;  making  certain  acts  criminal,  and 
punishing  the  same;  imposing  certain  duties  upon  the  Commissioner  of 
Health  and  the  Chief  Factory  Inspector;  and  repealing  legislation  incon- 
sistent with  this  acL" 

I  understand  that  the  said  company  manufactures  mattresses  and  dis- 
poses of  its  product  to  dealers,  and,  prior  to  January  1st,  1914,  the  date  upon 
which  the  act  became  effective,  had  manufactured  and  sold  to  dealers,  in 
considerable  quantities,  mattresses  which  have  been  made  in  accordance 
with  the  requirements  of  the  act,  but  which  do  not  have  thereon  a  state- 
ment setting  for  the  kind  or  kinds  of  materials  used  in  filling  said  mattresses. 

Your  first  inquiry  is,  in  substance,  whether  manufacturers  of  mattresses, 
which  have  been  made  in  accordance  with  the  provisions  of  the  act  and  are 
now  in  the  hands  of  dealers  for  sale  to  the  public,  but  do  not  have  written 
or  printed  thereon,  or  upon  a  muslin  or  linen  tag  securely  sewed  to  the 
covering  thereof,  the  statement  of  the  kinds  of  materials  used  in  their  manu- 
facture, required  by  the  third  section  of  said  act,  may  now  furnish  to  such 
dealers  muslin  or  linen  tags  containing  the  required  statement,  to  he  placed 
on  the  mattresses  now  in  their  stores  and  warehouses,  to  fhe  end  that 
said  dealers  may  be  enabled  to  sell  such  mattresses  without  violating  the  act. 

The  act  regulates  both  the  making  and  the  sale  of  mattresses. 

With  reference  to  the  manufacture  of  mattresses,  it  is  provided  by 
section  two  of  the  act,  that  certain  materials  shall,  in  no  event,  be  employed 
or  used  in  the  making,  remaking  or  renovating  of  any  mattress.  Tfie  pro- 
hibited materials  are  described  as  follows: 

(a)  "Any  material  of  any  kind  that  has  been  used  in,  or  has  formed  a 
part  of,  any  mattress  used  in  or  about  any  public -or  private  hospital,  or 
institution  for  the  treatment  of  persons  suflfering  from  disease,  or  for  or 
about  any  person  having  any  infectious  or  contagious  disease." 

(b)  "Any  material  known  as  'shoddy',  and  made  in  whole  or  in  part 
from  old  or  worn  clothing,  carpets  or  other  fabric,  or  material  previously 
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nsed,  or  any  other  fabric  or  material  from  which  shoddy  is  constructed." 

It  is  further  provided  that  "any  material  not  otherwise  prohibited  by 
this  act,  of  which  prior  use  has  been  made,"  shall  not  be  used  in  the  manu- 
facture of  mattresses  "unless  the  said  material  has  been  thoroughly  sterilized 
and  disinfected  by  a  reasonable  process  approved  by  the  Commissioner  of 
Health  of  this  Commonwealth." 

lo  addition  to  these  regulations,  with  reference  to  the  making,  rtmaking 
or  renovating  of  mattresses,  it  is  provided  that  no  person  or  corporation 
shall  sell,  offer  to  sell,  deliver  or  consign,  or  have  in  possession  with  intent 
to  sell,  deliver  or  consign,  any  mattress  made,  remade  or  renovated  in  violat- 
tion  of  the  provisions  of  the  act.  Evidently  for  the  purpose  of  furnishing 
evidence  as  to  the  identity  and  address  of  the  persons  responsible  for  any 
violation  of  the  act,  it  is  provided  that  no  mattress  shall  be  sold,  or  held, 
or  offered  for  sale,  after  the  first  day  of  January,  1914,  at  wholesale  or  retail 
"that  shall  not  have  plainly  and  indelibly  written  or  printed  thereon,  or 
upon  a  muslin  or  linen  tag  securely  sewed  to  Che  covering  thereof,  a  state- 
ment, in  the  English  language,  setting  forth  the  kind  or  kinds  of  iiiDierials 
used  in  filling  said  mattress  and  whether  the  same  are,  in  whole  or  in  part, 
new,  or  old,  or  second-hand,  and  the  name  and  address  of  the  manufacturer 
or  vendor  thereof,  or  both." 

Section  6  of  the  act  prescribes  the  form  of  the  statement  required  to 
be  placed  upon  the  mattress  itself,  or  upon  a  muslin  or  linen  tag  sewed  to 
the  covering  thereof. 

By  Section  7  it  is  provided  that: 

"Any  person  who  shall  remove,  deface,  alter  or  in  any  manner  attempt 
the  same,  or  shall  cause  to  be  removed,  defaced  or  altered,  any  mark  or 
statement  placed  upon  any  mattress  under  the  provisions  of  this  act,  shall 
be  guilty  of  a  violation  of  this  act." 

In  order  that  the  act  may  go  into  full  operation  without  working  any 
unnecessary  hardship  upon  dealers  in  mattresses,  you  are  advised  that  it 
would  be  proper  for  the  manufacturers  of  such  mattresses  as  have  been 
made  in  accordance  with  the  provisions  of  the  act  and  sold  and  delivered 
to  dealers  prior  to  January  1st.  1914.  to  now  furnish  the  necessary  written 
or  printed  muslin  or  linen  tags  to  the  said  dealers,  to  be  sewed  by  said 
dealers  to  the  covering  of  such  new  mattresses,  now  in  their  possession,  as 
may  have  been  purchased  by  them  from  the  manufacturers  so  furnishing  the 
tags. 

In  the  opinion  of  this  Department,  however,  manufacturers  should  not 
be  permitted  to  furnish  such  tags  to  be  placed  upon  any  mattress  that  has 
been  used. 

Your  next  inquiry  relates  to  the  construction  of  paragraph  "b"  of  sub- 
section (1)  of  section  two  of  the  act,  prohibiting  the  use.  in  the  making, 
remarking  or  renovating  of  mattresses,  of  material  known  as  "sjioddy." 

It  appears  from  the  correspondence  which  you  have  submitted,  that  there 
is  on  the  market  a  material  designated  by  the  trade  name  "new  shoddy," 
which  is  made  from  the  clippings,  etc.,  of  new  fabrics,  as  distinguished  from 
ordinary  "shoddy,*'  made  from  old  or  worn  fabrics. 

In  the  opinion  of  this  Department,  the  act  in  question  prohibits  the  use 
of  any  material  coming  under  the  general  designation  and  trade  name  of 
"shoddy,"  whether  made  from  new  or  old  fabrics. 

You  further  inquire  with  relation  to  the  construction  of  the  provision 
requiring  the  placing  of  the  name  and  address  of  the  manufacturer  or  vendor, 
or  both,  of  mattresses,  upon  the  mattress  itself,  or  upon  a  muslin  or  linen 
tag  securely  sewed  to  the  covering  thereof. 

By  section  three  of  the  act  it  is  provided  that  the  statement  shall  set 
forth,   inter  alia,  "the  name  and  address   of  the  manufacturer  or  vendor 
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thereof,  or  both,"  and,  in  the  form  of  statement  prescribed  by  section  six 
of  the  act,  blank  spaces  are  indicated  for  the  ^name  and  address  of  the  manu- 
facturer, and  (or  the  name  and  address  of  the  vendor. 

It  is  the  evident  legislative  intent,  as  expressed  in  this  act,  that  the 
Statement  reqaired  to  be  placed  upon  every  mattress  shall  contain  the  name 
and  address  of  the  manufacturer  of  the  mattress  {who  is  the  only  person 
who  has  actual  knowledge  of  and  can  certify  to  the  materials  out  of  which 
it  has  beeiv  manufactured)  and  ^he  name  and  address  of  each  successive 
vendor,  so  that  in  case  of  a  violation  of  the  act  responsibility  may  properly 

Where  a  manufacturer  lelli  mattresses  to  individuals  for  their  own  use, 
as  distinguished  from  sales  to  dealers,  the  name  of  the  manufacturer  should 
appear  on  the  statement  under  the  heading  "vendor"  as  well  as  nnder  the 
heading  "manufacturer." 

Again,  you  ask  whether  section  seven  of  the  act.  providing  that  any 
person  removing  or  defacinj?  any  mark  or  statement  placed  upon  a  mattress 
shall  be  guilty  of  a  violation  of  the  act,  should  be  printed  in  full  t'pon  the 
mattress,  or  upon  the  muslin  or  linen  tag. 

There  is  nothing  in  the  act  requiring  such  notice  to  be  placed  upon  mat- 
tresses, but  it  would  be  entirely  proper,  and  indeed  advisable,  for  manufac- 
turers of  mattresses  to  include  this  section  of  the  act  as  a  part  of  the  state- 
ment written  or  printed  upon  the  mattress  or  upon  the  muslin  or  linen  tag. 
By  so  doing,  they  will  be  giving  notice  that  any  person  defacing  or  altering 
the  statement  which  they  have  placed  upon  their  mattresses  will  be  guilty  of 
a  misdemeanor^ 

Very  truly  yours, 

J,  E.  B.  CUNNINGHAM, 

First  Deputy  Attorney  General. 


PITTSBURGH  LEGAL  JOURNAL  305 

In  tiie  Hatter  of  Luidelin  J.  Bens,  Banknqit. 

Bankruptcy- — Sale  of  property— -Priority  of  claims Distribulion  of  fund. 

A  bankrupt  purchased  the  leasehold  of  a  hotel  and  the  furniture,  flitures  and 
g'ood  win  md  continued  to  run  It  until  thrown  Into  bankruptcy.  For  thla  pur- 
cbue  ha  gave  to  the  vendor  a  note  for  the  purchase  price.  It  wae  agreed  that 
the  le&ae  should  be  placed  In  escrow  until  the  note  was  pB.ld.  which  was  done. 
The  ooteB  were  discounted  by  A.,  H  bank,  without  notice  of  any  other  claim  againal 
the  bankrupt,  and  the  lease  was  held  under  the  agreemetit  as  collateral  Becurlty  for 
Its  payment.  The  note  was  not  paid,  the  purchaser  of  the  hotel  failed  and  his 
receiver,  under  order  of  the  Bankruptcy  Court,  sold  the  leasehold,  furniture,  Hx- 
tures  and  grood  will  for  a  lump  sum  without  prejudice  to  creditors  claiming  pref- 
erence to  assert  their  liens  upon  the  fund.  At  the  sale  the  leasehold  was  first 
Ottered  separately  and  a  certain  amount  bid  for  it  and  then  the  furniture,  fixtures 
and  good  will  were  oITered  and  a  certain  amount  bid  for  them,  which  bids  were 
refused  and  a  lump  sum  accepted.  Priority  of  payment  out  of  the  proceeds  was 
claimed  by  A.,  who  held  the  lease  as  collateral  security  for  the  payment  Of  the 
note  of  the  bankrupt;  by  B..  the  landlord,  for  rent  in  arrears,  and  hy  C„  who  had 
secured  a  Judtrment  against  the  wife  of  the  bankrupt  and  also  had  secured  a 
decree  that  the  leasehold,  furniture  and  Sxtures  of  the  hotel  were  the  property 
of  the  wife  and  that  the  Judgment  should  be  paid  out  of  the  proceeds  of  this  sale. 

Held  that  priority  of  payment  was  first  in  favor  of  A.  and  then  of  B.  aitd  C. 
and  that  distrtbution  of  the  fund  should  he  made  to  A.  of  an  amount  equal  to  the 
amount  bid  at  the  sale  for  the  leasehold,  which  was  at  the  time  of  the  sale  held 
by  A.  in  escrow  and  as  collateral  security  for  the  payment  of  the  bankrupt's  note; 
to  B.  of  an  amount  equal  to  the  amount  bid  for  the  furniture  and  fixtures  atnd 
upon  which  R;  as  landlord,  would  have  had  the  right  to  destraln.  and  to  C.  the 
balance  of  the  fund. 

No.  6949  In  Bankruptcy.  U.  S.  District  Court,  Western  District  of  Penn- 
sylvania. 

/.  R.  D.  Huston,  for  trustee. 

Sterreit  &  Achison,  John  N.  Piatt  and  George  C.  &  Hill  Burgmn,  for 
claimants. 


On  February  24,  1914,  the  Trustee  filed  his  first  s 
balance  in  his  hands  of  $13399.28,  and  al.'io  a  copy  of  the  Receiver's 
account  showing  various  receipts  and  disbursements,  and  amongst  other 
items  showing  that  the  Receiver  had  on  or  about  January  6th,  1914,  re- 
ceived as  the  purchase  price  of  the  leasehold,  furniture,  stock,  good  will  and 
license  of  the  Commercial  Hotel  and  assets  of  the  bankrupt,  the  sum  of 
$16,010.00.  Notice  was  given  to  the  creditors  of  the  filing  of  this  account, 
and  at  the  hearing  it  appeared  that  unsecured  claims  had  been  filed  and 
Allowed  in  the  sum  of  $26,326.81. 

At  the  hearing  the  balance  in  the  Trustee's  hands,  after  the  payment  of 
the  expenses  of  administration,  was  claimed  in  priority  by  three  creditors, 
to  wit:  The  Marine  National  Bank,  whose  claim  amounts  to  $7,900.00; 
the  Executor  of  Penelope  McCrea,  who  is  the  owner  of  the  premises  known 
as  the  Commercial  Hotel,  and  who  claims  rent,  whose  claim  is  $7,651.27, 
and  McCreery  &  Company,  whose  claiip  amounts  to  $6,121.37,  with  interest 
from  June  20th,  1912. 

As  these  claims,  if  allowed  in  priority,  will  consume  the  entire  balance 
in  the  hands  of  the  Trustee,  their  claims  will  be  first  considered  and  their 
respective  rights  to  the  fund  determined. 

On  March  9th,  1914,  by  agreement,  these  three  claimants  and  their 
counsel  met  before  the  Referee  at  his  office  in  the  City  of  Pittsburgh,  and 
thereupon  certain  testimony  and  evidence  was  taken,  a  true  and  correct 
transcript  of  which  is  filed  of  record  in  the  case. 
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Id  tbe  H»tter  of  Laudelln  J.  Bern,  Bankrupt. 

From  the  testimony  and  evidence  before  him,  the  Referee  finds  the 
facts  to  be  as  follows:  On  or  about  March  1st,  1906,  Penelope  McCrea, 
since  deceased,  of  whose  will  William  Arrowsmith  has  been  duly  appointed 
executor,  and  who  is  one  of  the  claimants  here,  with  others,  leased  to 
Anthony  E.  Kramer  the  premises  in  the  City  of  Pittsburgh,  known  as 
the  Commercial  Hotel,  for  a  period  of  ten  years,  from  April  1st,  1906,  at 
an  annual  rental  of  $9,000,  and  all  taxes  assessed  against  the  premises,  said 
taxes,  under  the  terms  of  the  lease,  to  be  considered  as  rent,  for  which,  if 
unpaid,  distress  might  be  made  by  the  landlord. 

In  February,  1912,  Kramer  entered  into  an  a^eement  with  Landelin 
J.  Benz,  the  bankrupt,  to  sell  and  transfer  to  him  the  Commercial  Hotel, 
including:  furniture,  fixtures,  leasehold,  good  will,  and  all  appurtenances  to 
Sttid  hotel.  For  part  of  the  purchase  money  Benz  gave  his  notes  to  Kramer, 
and  it  was  agreed,  that  the  lease  which  Kramer  was  to  assign  to  Benz 
should  be  held  by  George  C  Burgwin  in  escrow  to  secure  the  payment  of 
the  notes,  and  should  be  delivered  to  Benz  only  upon  the  payment  of  the 
notes  in  full.  This  agreement  was  carried  out,  and  the  lease  assigned  by 
Kramer  was  delivered  -to  Mr.  Burgwin,  and  Kramer  put  Benz  in  possession 
of  the  property. 

On  May  15th,  1912,  Kramer  pledged  the  notes,  heretofore  mentioned, 
at  the  Marine  National  Bank  to  secure  the  payment  of  a  note  made  that 
day  by  Kramer  and  discounted  by  the  bankrupt. 

On  November  12,  1913,  Landelin  J.  Benz  filed  his  voluntary  petition 
in  Bankruptcy,  and  Justus  Mulert  was  appointed  Receiver,  and  snbsequently 
Trustee  of  said  Landelin  J.  Benz. 

On  February  23rd,  1912,  McCreery  &  Company  brought  a  suit  in 
assumpsit  against  Annie  Benz,  which  was  so  proceeded  in.  and  that  on 
June  20th,  1912,  the  plaintiff,  McCreery  &  Company,  recovered  a  iudgment 
against  Annie  Benz  in  the  sum  of  $6,121.37. 

On  January  20th,  1913,  a  creditors'  bill  in  equity  was  filed  against 
Annie  Benz  ^nd  Landelin  J.  Benz,  the  bankrupt  in  this  case,  alleging  certain 
fraudulent  transactions  between  Annie  Benz  and  Landelin  J.  Benz  whereby 
certain  property  of  Annie  Benz  was  transferred  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Annie  Benz.  and  said  bill  was  so  prosecuted 
that  on  October  22nd,  1913,  a  decree  was  entered  declaring  that  there  is 
the  sum  of  $13,700  belonging  to  Annie  Benz  represented  by  the  Commercial 
Hotel  in  the  City  of  Pittsburgh,  the  title  to  which  is  in  Landelin  J.  Benz, 
and  that  said  sum,  with  interest  from  April  25th,  1912,  should  be  applied 
in  payment  of  the  debts  of  Annie  Benz.  The  decree  further  appointed 
Justus  Mulert  Receiver  to  take  cliarge  of  the  Commercial  Hotel  and  realize 
out  of  the  assets  there  represented  the  said  sum  for  the  creditors  of  Annie 
Benz. 

At  the  time  of  the  filing  of  the  petition  in  bankruptcy  there  was  dnc 
under  the  lease  to  the  estate  of  Penelope  McCrea,  deceased,  as  rent,  the 
sum  of  f7,651.27,  which  was  less  than  one  year's  rent,  and  under  the  pro- 
visions of  the  Bankruptcy  Law,  entitled  to  the  priority  therein  provided. 

On  November  28th,  1913,  the  Receiver  in  Bankruptcy  asked  leave  to 
sell  the  property  and  assets  of  the  bankrupt,  known  as  the  Commercial 
Hotel,  tree  and  discharged  of  liens.  At  the  hearing  on  said  petition  the. 
Marine  National  Bank  and  the  landlord  appeared  and  objected  to  a  sale 
of  the  assets  all  together,  on  the  ground  that  they  had  liens  on  separate 
parts  of  the  property  which  might  be  lost  by  the  sale  of  the  property  as  a 
whole. 

These  objections  were  overruled,  and  on  December  26th,  1913.  sn  order 
was  made  for  the  sale  of  the  property  as  a  whole,  to  wit.  leasehold,  furniture, 
fixtures,  good  will,  license,  etc.,  and  in  said  decree  it  was  provided  as  fol- 
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lows:  "S.  Said  property  be  sold  without  prejudice  to  the  rights  of  Mid 
Marine  Bank,  Kramer,  Wm.  Arrowsmith  and  McCreery  &  Co.,  to  assert 
whatever  liens,  priorities  and  equities  they  may  have  in  the  personal  prop- 
erty and  leaseholds  to  be  sold  by  the  Receiver  against  the  fund  arising  from 
the  proceeds  of  said  sale,  etc." 

Pursoant  to  said  order  of  Coart  the  record  shows,  that  the  Receiver 
offered  the  property  for  sale.  The  Marine  National  Bank  and  the  landlord 
again  at  the  sale  objected  to  the  sale  of  the  property  as  an  entirety,  and 
demanded  that  the  varioas  parcels  on  which  these  claimants  had  liens  shonid 
not  be  sold  as  an  entirety,  but  notwithstanding  said  objection  the  Receiver 
offered  the  same  as  an  entirety,  and  $7,600.00  for  the  entire  property  was 
bid  by  one  Uartin  P.  Brown.  Said  bid  was  not  accepted,  and  the  property 
was  then  offered  in  separate  parcels,  whereupon  said  Martin  P.  Brown 
bid  $3,600.00  for  the  leasehold,  $3,700.00  for  the  personal  property  on  the 
premises,  and  $200.00  for  the  good-will,  license,  etc.  These  bids  were  not 
accepted,  and  the  sale  was  adjourned.  After  several  adjournments  the 
.property  was  again  offered  for  sale  on  January  6th,  1914,  at  which  time 
these  claimants  renewed  their  objections  to  any  sale  of  the  property  as  a . 
whole.  Notwithstanding  these  objections,  the  Receiver  offered  the  prop- 
erty  as  an  entirety  and  thereupon  it  was  sold  to  Martin  P.  Brown  for  the 
stun  of  $16,010.00.  Upon  the  return  of  sale  by  the  Receiver  the  claimants 
affain  appeared  and  objected  to  the  confirmation  of  the  sale  of  this  property 
as  an  entirety,  but  the  Court  confinned  the  sale,  attaching  to  the  order  of 
confirmation  a  clause  substantially  as  above  recited  without  prejudice  to 
the  rights  of  the  claimants  to  assert  any  lien  they  might  have  against  the 
fnnd. 

From  the  foregoing  it  will  be  seen,  that  the  Marine  National  Bank 
claims,  that,  as  assignee  for  value,  long  prior  to  the  filing  of  the  bill  by 
HcCreery  &  Company,  it  is  entitled  to  the  proceeds  of  the  sale  of  the 
leasehold  assigned  to  it  as  collateral  to  its  loan.  The  estate  of  Penelope 
UcCrea  claims  priority  by  reason  of  its  lien,  as  landlord,  and  McCreery  & 
Company  claim  by  reason  of  the  decree  entered  on  its  bill  in  equity  finding 
that  the  property  known  as  the  Commercial  Hotel  to  the  extent  of  $13,700 
ia,  and  was,  the  property  of  Annie  Benr,  its  judgment  debtor. 

So  far  as  the  mere  question  of  priority  is  concerned,  the  Referee  is 
of  opinion,  that  the  claim  first  in  priority  is  the  claim  of  the  Marine  National 
Bank,  as  assignee  for  value  without  notice  of  the  bill  of  McCreery  &  Com- 
pany, their  claim  being  $7,900.00;  the  landlord  being,  of  course,  not  entitled 
to  any  lien  on  the  leasehold  itself. 

The  next  in  order  of  priority  is  the  estate  of  the  landlord  who  has  a 
lien  on  the  tangible  property  on  the  premises,  including,  of  course,  any 
property  which  may  have  belonged  to  any  other  persons,  not  excepting 
Annie  Benz  and  her  judgment  creditor;  subject,  however,  to  a  deduction 
of  any  wage  claims  given  priority  by  the  Bankruptcy  Law. 

McCreery  &  Company  claims,  as  the  holder  of  a  decree  declaring  the 
property  known  as  the  Commercial  Hotel  to  be  the  property  of  Annie 
Beni,  to  the  extent  of  $13,700.00. 

The  main  question  in  this  case  arises  in  ascertaining  how  much  of 
the  $16,010,00,  the  purchase  price  of  the  property,  should  be  devoted  to 
these  different  claims. 

It  is  contended  on  behalf  of  the  counsel  for  the  Marine  National  Bank 
and  the  landlord,  that  they  are  entitled  to  have  devoted  to  their  liens  such 
portion  of  the  purchase  price,  less  the  expenses  of  administration,  as  is 
arrived  at  in  the  following  way:  they  say,  that  at  the  first  sale  of  the 
Receiver  where  17,600.00  was  offered  for  the  entire  property,  and  whe' 
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on  the  property  being  offered  in  parcels,  the  highest  bid  for  personal  prop- 
erty on  the  premises  was  $3,600.00,  or  48  per  cent,  of  the  total,  and  the 
highest  price  bid  for  the  leasehold  was  $3,700.00.  or  49  per  cent,  of  the 
total,  and  the  hiRhest  price  bid  for  the  good-will,  license,  etc.,  was  ?200.0D, 
or  3  per  cent,  of  the  total,  that,  therefore,  these  percentages  are  evidence 
of  the  proportions  of  the  $16,010.00,  the  purchase  price  subsequently  re- 
ceived for  the  entirety,  which  the  Marine  National  Bank,  as  the  assignee 
of  the  leasehold,  and  the  landlord  should  receive. 

According  to  this  calculation,  the  Marine  National  Bank  would  receive, 
not  considering  any  expense  of  administration,  49  per  cent,  of  $16,010.00, 
or  $7,844.00,  and  the  landlord  would  receive  48  per  cent,  as  the  value  of 
the  tangible  property  on  the  premises,  or  $7,684.80.  In  support  of  this 
method  of  distribution  the  learned  counsel  for  the  Bank  and  the  landlord 
cited  the  case  of  Carroll  &  Bro.  vs.  Young,  9  A.  B.  R.,  643,  of  very  similar 
circumstances  to  the  present  case.  In  that  case  there  had  been  a  bid  for 
different  parcels  of  the  property  covered  by  different  liens,  and  then  the 
property  was  .subsequently  sold  as  a  whole,  preserving  the  liens.  In  the- 
■  Court  below  it  was  held,  that  by  the  sale  as  a  whole,  notwithstanding  the 
sale  had  been  made  without  prejudice  to  their  respective  liens,  they  had 
lost  their  liens  by  reason  of  the  sale  as  a  whole,  but  the  Court  of  Appeals 
by  Jndge  Acheson  reversed  the  District  Court,  and  in  the  opinion  uses 
the  following  language:  "We  are  not  satisfied  with  the  result.  It  is  oor 
conviction  that  injustice  was  done  the  appellants.  The  reasons  assigned 
by  the  Referee  and  the  Court  for  depriving  them  of  the  benefit  of  their 
liens  strike  us  as  inadequate.  We  cannot  shut  our  eyes  to  the  h,et  that 
these  appellants  in  limine  filed  objections  to  such  a  sale  as  the  Timstee 
propbsed,  and  eventually  made,  namely,  a  sale  of  the  property  as  an  en- 
tirety, divested  of  all  liens.  *  •  *  Moreover,  the  order  of  sale,  while 
divesting  all  liens,  contained  this  provision:  "Without  prejudice  to  the 
right  of  lien  creditors  to  claim  from  the  fund  derived  from  said  sale  the 
amount  of  their  respective  liens."  These  lien  claimants  had  a  right  to  rely 
on  this  condition  of  the  order  of  sale.  In  view  thereof,  It  cannot  fairly  be 
urged  against  them  that  they  did  not  file  exceptions  to  the  return  of  sale. 
That  condition  in  the  order  of  sale  was  a  sufficient  warrant  for  these  claim- 
ants to  go  before  the  Referee  as  secured  creditors  upon  the  distribution 
of  the  fund.  Again,  it  seems  to  usjhat  there  is  in  this  record  some  evidence, 
namely,  the  first  return  of  the  Trustee  to  the  order  of  sale,  tending  to  show 
the  proportionate  value  of  that  particular  part  bound  by  the  liens  of  the 
appellants  to  the  gross  purchase  price.  But.  if  the  evidence  on  that  point 
was  incomplete,  we  think  that  the  Referee  sua  sponte  should  have  taken 
additional  proof  to  show  the  portion  of  the  purchase  price  representing 
the  building  and  its  ground,  apart  from  the  machinery  and  other  equipment. 

The  learned  counsel  argue,  therefore,  that  in  this  case  there  being  no 
other  evidence  for  the  value  of  the  portions  of  the  property  covered  by 
the  respective  liens  (although  the  Referee  m  obedience  to  the  latter  part 
of  the  opinion  and  decree  referring  the  case  back  to  the  Referee  for  further 
evidence,  afforded  counsel  full  opportunity  to  offer  any  further  evidence 
they  might  wish  as  to  the  value  of  the  said  parcels'),  the  Referee  is  bound 
to  find,  that  the  value  of  the  portions  subject  to  the  respective  liens  of 
the  claimants  was  as  to  the  leasehold  49  per  cent,  and  as  to  the  furniture 
and  other  tangible  property  48  per  cent,  of  the  $16,010.00.  The  Referee 
finds  himself  unable  to  go  so  far.  While  some  of  the  language  of  Judge 
Acheson  in  the  case  of  Carroll  vs.  Young  above  cited  undoubtedly  furnishea 
an  excuse  for  the  argument,  yet  properly  understood,  the  Referee  is  of 
opinion  that  what  Judge  Acheson  not  only  meant  to  say,  but  did  say  was. 
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that  the  ctaimatits  in  that  case  were  entitled  to  show  what  portion  of  the 
purchase  price  represented  the  value  of  the  prooerty  on  which  they  had 
their  respective  liens.  It  is  true  he  says,  that  there  is  some  evidence  tending 
to  show  the  proportionate  value  of  the  particular  part  bound  by  liens  of 
the  appellants  to  the  gross  purchase  price,  but  in  the  next  clause  he  says: 
"But  it  the  evidence  on  that  point  is  incomplete,  we  think  that  the  Referee 
sua  sponte  should  have  taken  additional  proof  to  show,"  not  the  "propor- 
tion" but  the  "portion"  of  the  purchase  price  representing  the  building  and 
its  ground,  apart  from  the  machinery  and  other  equipment." 

Therefore,  under  the  authority  of  that  case,  the  Referee  feils  bound 
to  accept  the  bids  for  the  parcels  at  the  first  sale  as  the  only  evidence 
of  the  value  of  the  leasehold,  and  "the  tangible  property  subject  to  distress, 
on  the  premises.  But  to  the  Referee  it  does  not  seem  to  follow,  that 
because  at  a  sale  held  one  day  at  which  the  respective  parcels  brought 
bids  of  $3,700.00,  13,600.00  and  $200.00  respectively,  or  a  total  of  $7,500.00, 
and  when  offered  together  brought  $7,600.00,  that,  therefore  when  ofltered 
at  a  different  time,  although  purchased  by  the  same  purchaser,  it  brought 
$16,010.00,  any,  or  all  of  the  parcels  should  be  held  to  have  increased  ia 
value  proportionately.  It  is  almost  inconceivable  that  the  tangible  prop- 
erty, such  as  furniture,  (i:tture3,  etc.,  or  the  leasehold,  when  offered  shortly 
afterwards  would  increase  in  value  so  as  to  bring  approximately  double 
the  price  that  was  bid  for  them  a  few  days  or  weeks  previously. 

The  Referee  is  unable  to  tell  from  the  evidence  in  the  case,  beyond  a 
mere  speculation,  as  to  what  did  increase  the  value  of  the  whole  property 
in  a  few  days  or  weeks  from  $7,600.00  to  $16,010.00.  As  a  matter  of  common 
experience  it  would  seem  as  if  the  property,  as  a  whole,  was  more  valuable 
than  any  particular  part  of  it,  and  that  a  large  portion  of  this  enormous 
increase  of  over  100  per  cent,  was  due  to  a  combination  of  the  leasehold, 
furniture,  fixtures,  good  will  and  license  and  suitability  of  the  whole  for 
engaging  in  the  hotel  business. 

But  however  this  may  be.  the  Referee  finds  from  the  evidence  before 
him,  that  the  value  of  the  leasehold,  or  that  portion  of  the  purchase  money 
on  which  the  Marine  National  Bank  had  a  lease  is,  and  was  at  the  time  of 
the  sale  $3,700.00,  and  that  the  value  of  the  furniture,  fixtures  and  Ungibte 
property  on  the  premises  is,  and  was  at  the  time  of  the  sale,  the  sum  of 
$3,600.00,  and  that  the  Marine  National  Bank  is  entitled  out  of  the  funds 
in  the  hands  of  the  Trustee  to  Ihe  sum  of  $3,700.00,  and  the  estate  of  Pene- 
lope McCrca,  as  landlord,  is  entitled  out  of  the  funds  in  the  Trustee's 
hands,  to  the  sum  of  $3,600.00,  less  any  wage  claims  entitled  to  priority 
under  the  Bankruptcy  Law.  Deducting  these  two  items,  it  leaves  as  the 
balance  of  the  fund,  after  deducting  expenses  of  administration,  about  th< 
sum  of  $6,300.00. 

As  to  this  residue  it  is  argued  by  counsel  for  the  Trustee,  on  behalf 
of  the  general  creditors,  that  inasmuch  as  it  appears  that  Benz  paid  Kramer 
$40,000  for  the  Commercial  Hotel,  and  inasmuch  as  the  decree  in  favor  of 
McCreery  &  Co.  is  only  in  the  sum  of  $13,700,  that,  therefore,  McCreery 
&  Company  should  only  share  in  the  residue  of  the  fund  in  the  proportion 
that  $13,700  bears  to  $40,000. 

The  Referee  cannot  sustain  this  proposition.  The  decree  of  the  Court 
declared  that  there  is  $13,700  of  .^nnie  Benz's  money  in  the  Commercial 
Hotel,  and  that  this  sum  never  did  belong  to  Landelin  J.  Benz,  the  bank- 
rupt, but,  on  the  contrary,  belpnged  to  Annie  Benz,  or  her  only  creditor, 
McCreery  &  Company. 

The  Referee  is  of  opinion,  that  McCreery  &  Company  is  entitled  to 
the  balance  of  the  fund  after  payment  of  the  claims  of  the  Bank  and  the 
Landlord.  ^    , 
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An  order  of  distribution  is  filed  herewith  in  accordance  with  the  fore- 
goiog  opinion. 

WILLIAU  R.  BLAIR, 

Raferee  in  Bankmptcy. 


Linderman  et  al.  vs.  HcKnight  ft  Victory. 

Negligence Mental  sufferitig Aggravation  of  disease Btemenls  of  damage. 

Defendant  neKlIgently  aet  off  aome  blasts  whlcti  blew  open  the  door  and  broke 
the  wlndowa  of  pUdntllTB  dwellloK.  PlaintllTa  daughter  was  suSerlns*  from 
Bright'B  dlaeaae  and  the  shock  and  fright  made  tier  hysterical  and  nervous  and 
asvravated  the  disease.  She  did  not  suffer  any  phyalca]  violence  from  the  ex- 
plosion. H'Bid,  that  tho  above  mattera  were  not  elements  of  daiDa««  for  which 
rsoovary  could  ba  had. 

Sur  motion  to  lake  off  non<suit  No.  2S  Third  Term,  1909,  C  P.  Alt^eny 
County. 

fVilliams  &  Edtuards,  for  plaintiffs, 
Wm.  J.  Brennen,  for  defendants. 

Frazes,  p.  J.,  January  6,  1914.— The  statement  of  claim  seta  forth  that  de- 
fendantis,  white  eng^ed  in  constructing  a  sewer  at  a  distance  of  about  100  feet 
from  the  residence  of  plaintiff,  discharged  an  excessive  blast  of  dynamite,  from 
the  effects  of  which  the  residence  of  the  plaintiff,  C  B.  Linderman,  was  con' 
siderably  damaged  by  the  breaking  of  glass  in  the  windows,  and  that  "the  said 
explosion  caused  to  said  plaintiff  such  shock  and  injury  to  her  nervous  and 
physical  system  as  to  prostrate  her  and  compel  her  to  go  to  bed  and  remain  there 
for  some  time,  under  the  care  and  attendance  of  a  physician.  When  able  to 
leave  her  bed  said  plaintiff's  nervous  system  was  so  badly  shocked  as  a  result  of 
said  explosion,  and  her  health  so  greatly  impaired,  that  she  was  obliged  to  be  . 
sent  by  her  father  away  from  the  said  City  of  Pittsburgh  to  a  mountain  resort, 
where  she  remained  for  some  weeks  in  the  hope  of  regaining  her  health  thereby." 

This  action  was  brought  to  recover  compensation  for  the  injuries  of  the 
dai^ter  as  well  as  the  expenses  incurred  by  the  father.  At  the  trial  the  testi- 
mony showed  that  about  8:30  on  the  morning  of  January  22nd,  1908,  while  Mr. 
Linderman  and  his  family  were  at  breakfast,  there  was  a  severe  explosion  in  a 
trench  that  was  being  dug  by  defendants,  from  the  affects  of  which  explosion 
the  kitchen  door  of  plaintifTs  house  was  blown  open  and  the  glass  in  a  number 
of  windows  in  the  house  shattered;  that  the  plaintiff,  Amy  G,  Linderman,  became 
hysterical  and  nervous  to  such  an  extent  as  to  require  her  taking  her  bed,  and 
that  she  was  under  the  doctor's  care  for  practically  a  year,  being  treated  fop 
Brif^t's  Disease,  her  claim  being  that  in  addition  to  receiving  treatment  fw  a 
nervous  shock  she  was  treated  for  Bright's  disease,  which  she  claimed  was  ag- 
gravated by  the  affect  of  the  explosion.  It  also  appeared  that  Miss  Linderman 
had  suffered  from  an  inflammation  of  the  bone  behind  the  ear,  and  according 
to  the  testimony  of  the  doctor  that  trouble  was  "aggravated  more  by  the  cold 
than  the  shock."  The  doctor  testified  that  whtn  he  first  called  at  the  house  he 
found  Miss  Linderman  extremely  nervous  and  hysterical.  It  was  not  claimed, 
and  the  testimony  did  not  show  that  she  suffered  any  physical  injury  as  a  result 
of  the  explosion.  Being  of  opinion  that  this  case  came  within  the  rule  that 
damages  cannot  be  recovered  for  mental  pain  and  suffering  unaccompanied  by 
physical  injuries,  we  sustained  the  motion  for  a  non-suit.  We  are  now  asked 
to  t^  off  the  non-suit  for  the  reasons  (1)  that  we  erred  in  holding  that  there 
cotdd  be  no  recovery  for  injuries  to  the  nervous  system  where  it  was  cUimed 
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that  "the  injuries  complamed  of  have  resulted  in  speciRc  forms  of  t 
ease,  such  as  hysteria,  accompanied  by  protracted  fainting  spells,  and  a  great 
aggravation  of  the  disease  known  as  Bright's  Disease,"  and  (2)  in  not  holding 
"that  where  the  negligence  of  the  defendant  has  caused  to  the  plaintiff  such  injury 
to  the  nervous  system  as  to  result  in  specifii:  nervous  diseases  capable  of  being 
recognized  and  known  by  medical  science,  and  when  such  diseases  are  shown  by 
competent  medical  testimony  to  have  been  caused  by  the  negligence  complained 
of,  then  the  plaintiff  is  entitled  to  recover." 

To  sustain  their  contention  plaintiffs  rely  upon  North  German  Lloyd  Steam- 
ship Company  vs.  Wood,  18  Super.  Court,  4SB.  That  case,  however,  in  our 
c^inion,  does  not  support  their  claim.  That  was  an  action  founded  upon  a  con- 
tract under  which  defendant  was  entitled  to  have  for  her  use  a  certain  stateroom 
upon  one  of  the  steamships  of  plaintiff  company,  which  the  Company,  after  she 
had  boarded  the  steamer,  refused  to  allow  her  to  occupy,  and  in  its  place  assigned 
to  her  in  an  undesirable  location,  a  room  near  the  machinery  of  the  ship,  and 
as  a  result  of  the  noise  and  rattle  of  the  engines  she  was  prevented  from  sleep- 
ing, and  as  a  consequence  suffered  nervous  sickness  during  the  entire  voyage. 
Under  those  circumstances  the  Superior  Court  held  that  the  allegations  set  up 
in  the  affidavit  of  defence  were  sufficient  to  take  the  case  to  the  jury.  This  case, 
however,  b  in  many  respects  similar  to,  and  in  our  opinion  is  ruled  by,  Chittick 
vs.  Phila.  Kapid  Trans.  Co.,  224  Pa.,  13.  In  that  case  Mr.  Justice  Elkins,  follow- 
ing previous  rulings  of  that  Court,  says :  "The  correct  rule  in  determining  proxi- 
mate cause  in  this  class  of  cases  is  that  the  injury  must  be  natural  and  probable 
consequence  of  the  alleged  negligent  act  as  might,  and  onght  to  have  been,  fore- 
seen by  the  wrong-doer^' ;  and  further,  "in  some  of  our  cases  it  has  been  pointed 
out  that  the  trend  of  decisions,  both  in  this  country  and  England,  is  against  the 
allowance  for  mental  suffering  or  nervous  shock  and  fr^ht  as  elements  of 
damage,  and  when  the  injury  relied  on  to  sustain  a  recovery  flows  from  such 
cause  the  action  cannot  be  maintained  There  can  be  no  doubt  about  the  applica- 
tion of  this  principle  in  the  trial  of  this  class  of  cases  under  the  authority  of 
our  decisions,  and  it  must  be  considered  a  settled  rule  of  law  in  our  Stale.  The 
only  question  to  be  now  determined  is  whether  under  the  facts  of  the  case  at 
bar  this  principle  should  be  applied.  If  the  injury  sustained,  resulted  from  mental 
suffering  or  from  a  severe  nervous  shock,  or  from  fright  occasioned  by  an  un- 
usual occurrence,  the  rule  certainly  applies,  and  as  we  read  the  testimony  iki 
other  conclusion  can  be  reached  *  *  *  If  the  injury  resulted  from  the 
nervous  shock,  and  of  this  there  can  be  no  doubt,  there  can  be  no  recovery  in 
this  action  without  overruling  many  decided  cases." 

In  the  case  referred  to  the  testimony,  in  our  opinion,  was  much  stronger 
than  that  in  this  case.  The  Supreme  Court,  however,  held  there  could  be 
no  recovery.  Other  cases  might  be  cited  to  this  end.  Here  the  testimony 
is  uncontradicted  that  Miss  Linderman  was  at  the  time  of  the  explosion 
suffering  from  Bright's  Disease,  if  her  complaint  was  thereafter  aggravated  ' 
and  that  aggravation  was  the  result  of.  and  followed  the  nervous  shock. 
under  the  cases  cited  above,  there  being  no  physical  injury,  there  can  be  no 
recovery. 

And  now,  to  wit,  January  6,  1914,  the  motion  to  take  off  the  non-suit  is 
refused. 
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In  re  Status  of  Road  or  Street  in  Bally,  Berks  County. 

State   roads Borough Incorporation  of MaintenaHce Act   of  May 

Sisi,  ign. 

A  HtB.te~Bid  highway  road  which  becomes  n  borough  street  by  the  tnoorpor*- 
tioa  of  a,  borough  must  be  maintained  by  the  borough  unless  the  road  was  built 
or  brick,  m  whlEh  case  one  half  the  cobI  ...      ----- 


September  24tb,  1913. 
Hon.  Joseph  W.  Hunter, 

First  Deputy  State  Highway  Commissioner, 
Harrisbnrg,  Pa. 

Sir: 

This  Department  is  in  rectipt  of  your  letter  of  September  5th,  1913, 
relative  to  the  status  of  a  road  or  street  in  Bally,  Berks  County,  Penn- 
sylvania. 

Replying  I  beg  to  advise  you  that  the  creation  of  the  village  of  Bally 
into  a  borough  transferred  to  the  borough  jurisdirtion  over  the  road,  subject 
only  to  the  same  exceptions  to  which  a  borough  created  prior  to  the  passage 
of  the  Act  of  May  31,  1911,  would  have  had  jurisdiction  of  the  road.  In - 
other  words,  whether  the  borough  came  into  existence  before  the  Act  was 
passed  or  after  the  Act  was  passed,  is  immaterial. 

In  either  case  under  Section  10  of  the  Act  of  May  31,  1911,  the  status 
of  the  road  is  the  same,  namely,  the  State  Highway  Commissioner,  if  he 
believes  that  the  road  should  be  taken  over  by  the  State  Highway  Depart- 
ment, in  order  to  prevent  an  unimproved  gap,  may  take  it  over  and  improve 
or  reconstruct  it  according  to  the  standards  of  his  Department  "by  and 
with  the  consent  of  the  borough,"  at  the  expense  of  the  State. 

If,  however,  the  road  was  a  State-aid  highway,  as  in  the  case  mentioned 
by  you,  one-half  of  the  cost  of  maintaining  it  (or  if  it  were  constmcted  of 
bricks  or  other  permanent  paving  material,  the  entire  cost  of  mAintaining 
it)  is  imposed  by  the  same  section  of  the  Act  upon  the  borougi).  In  this 
connection  I  refer  you  to  the  opinion  of  the  Attorney  General  of  September 
11,  1912,  In  re  Cost  of  Maintaining  State-aid  Highways. 

I,  therefore,  answer  your  question  "is  this  road  or  highway  under  the 
jurisdktton  and  care  of  the  borough  authorities  or  must  the  State  High- 
way Department  »ti!l  maintain  said  road,"  by  saying  that  the  road  is  under 
the  jurisdiction  and  care  of  the  borough  authorities,  and  the  utmost  lia- 
bility of  the  State  Highway  Department  is  for  the  payment  of  one-half  of 
the  cost  of  maintenance  if  the  road  was  not  constructed  of  bricks  or  other 
permanent  paving  material. 

This  conclusion  necessarily  leads  to  an  affirmative  answer  to  the  ques- 
tion, "have  the  borough  authorities  the  right  to  change  or  alter  the  grade 
of  said  road  or  highway  without  the  consent  of  the  State  Highway  De- 
partment?" 

The  foregoing  construction  prevents  the  anomaly  of  the  control  by 
the  state  authorities  of  a  street  entirely  within  a  borough  or  city,  and  leaves 
the  boroughs  the  exercise  of  the  powers  specifically  given  them  by  the  Act 
of  May  24,  1901,  Section  1,  P.  L.  299,  "to  regulate  the  roads,  streets,  lanes, 
alleys  •  •  ♦  and  the  heights,  grades,  widths,  slopes  and  forms  thereof, 
and  Aey  shall  have  all  dther  needful  jurisdiction  over  the  same." 
Yours  truly, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 
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Hollarn  vw.  Csnsvin,  TnuMe. 

Employee Ptrtonat  injury Independent  contractor Building  contract 

5*111*1  against  ovmer  of  land.  ' 

The  owner  of  Isjid  entered  Into  a.  building  contract  by  which  the  contractor 
was  to  fumlBh  the  materlaln,  apparatus  and  appll&ncea  neceaaary  to  complete  the 
work  of  erecting  the  building  and  for  such  Bervlcea  the  contractor  was  to  receive 
a  parcentsce  of  the  total  cost  of  the  bulldlnK.  The  contractor  started  to  erect  the 
buikHng.  He  employed  and  discharged  all  worlcmen  and  the  owner  exercised  no 
control  over  the  contractor  or  workmen,  except  to  see  that  th«  building  was 
erected  according  to  plana  and  speclflcatlona.  A  carpenter  was  employed  by  the 
contractor  and  In  going  Co  the  Cop  of  the  building  upon  a  steam  hoist  plBced  upon 
the  ground  for  the  purpcae  of  taMng  laborers  and  material  to  the  top,  he  was 
injured  by  a  fall  of  the  hoist,  caused  by  Its  being  Insecurely  fastened  when  It  had 
stopped.  In  an  action  by  the  carpenter  against  the  owner  It  was  HeM  that  the 
person  taking  the  contract  for  the  erection  of  the  building  was  an  Independent 
contractor  and  that  no  right  of  action  against  the  owner  accrued  to  the  carpenter 
while  la  the  employ  of  the  contractor. 

Stir  motion  to  take  ofE  non-suit  No.  678  Third  Term.  1908.  C.  P.  Alle- 
gheny County. 

John  F.  Gloechner,  for  plaintiff. 

John  M.  Henry  and  Norval  R.  Dnugherty,  for  defendant. 

■  Frazer,  p.  J.,  April  2,  1914.— On  June  13,  1906,  while  plaintiff  was  employed 
as  a  carpenter  in  the  erection  of  a  church  building  for  St,  Cecelia  Roman  Cath- 
olic Church  at  Rochester,  Pa.,  he  was  quite  seriously  injured  by  the  fall  of  a 
cage  used  for  the  purpose  of  elevating  material  for  use  in  the  upper  stories  of 
the  btiilding. 

A  contract  for  the  erection  of  the  church  was  let  to  the  Beaver  Valley  Build- 
ing Company,  a  partnership  composed  of  J.  H.  Mahoney  and  C.  H.  Eba.  After 
work  upon  the  building  had  been  begun  the  partnership  existing  between 
Mahoney  and  Eba  was  dissolved,  Mahoney  continuing  the  construction  of  the 
St.  Cecelia  Church.  By  the  terms  of  the  contract  the  contractors  were  to  fur- 
nish "scaffolding,  hoisting  engines,  derricks,  and  everything  necessary  to  com- 
plete the  brick  work  and  setting  the  stone  trimmings  of  the  church,"  and  for 
their  services  were  to  receive  10  per  cent,  of  the  pay  roll.  On  June  13,  1906, 
plaintiff  made  application  to  Mahoney  for  employment,  and  was  directed  by 
Mahoney  to  go  to  work  upon  the  building  j  thereafter  with  a  co--employee  named 
Thompson,  plaintiff  was  engaged  in  hoisting  lumber  upon  a  hoist  or  elevator  to 
the  upper  stories  of  the  building,  the  hoist  being  operated  by  a  hoisting  engine 
located  on  the  ground  floor.  The  engine  was  what  is  known  as  a  horizontal 
engine,  with  an  upright  vertical  boiler,  a  single  driim  and  a  friction  clutch.  At 
the  top  of  the  hoist  a  wood  appliance  was  used  for  the  purpose  of  securing  the 
cage  until  it  was  ready  to  descend.  Upon  one  of  the  trips  a  few  hours  after 
plaintiff's  employment  the  appliance  used  for  securing  the  cage  at  the  top  of  the 
hoist  was  either  improperly  set  or  not  set  at  all,  when  the  engineer  was  signaled 
to  shut  oiT  the  power,  and  as  a  result  the  cage  upon  which  plaintiff  was  riding 
fell  a  distance  of  about  45  feet,  causing  the  injury  to  plaintiff  to  recover  com- 
pensation for  which  this  action  was  brought.  After  plaintiff  had  put  in  his  case 
a  motion  for  a  non-suit  was  made,  and  the  following  reasons  assigned:  (1)  that 
plaintiff  was  an  employee  of  James  H,  Mahoney,  an  independent  contractor;  (2) 
defendant  was  not  guilty  of  negligence;  (3)  plaintiff  was  guilty  of  contributory 
negligence,  and  (4)  St  Cecelia  Church  is  a  charitable  institution,  and  cannot  be 
held  liable  for  the  torts  of  its  servants,  ' 

It  seems  clear  to  us  that  James  H,  Mahoney  was  an  independent  contractor. 

Mr.  Mahoney  testified  that  his   firm  under  its  contract  was  to   furnish  the  ma- 

.    terial,  apparatus  and  appliances  necessary  to  complete  the  work  covered  by  his 

contract,  and  further  that  he  was  in  charge  of  the  work  while  his  partneri 
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looked  after  other  contracts  upon  which  the  firm  was  employed;  that  he  em- 
ployed and  discharged  all  workmen  as  he  saw  fit ;  that  plaintiff  made  applica- 
tion to  him  for  employment  and  was  employed  and  put  to  work  upan  the  build- 
ing by,  him.  While  it  is  true  that  a  few  workmen  employed  upon  the  building 
by  Mahoney  were  discharged  by  Mahoney  at  the  request  of  Father  Shaner,  the 
pastor  of  the  church,  for  what  cause  does  not  appear  except  that  Mahoney  testi- 
fitd  that  a  few  persons  were  discharged  by  him  for  the  reason  that  Father 
Shaner  did  not  wish  them  to  be  employed  upon  the  church  and  that  to  avoid 
any  hard  feelings  he  let  those  men  go,  and  that  a  few  other  persons  donated 
their  services  in  and  about  the  builtfing  for  short  periods.  Thes.e  latter  facts, 
however,  in  our  opinion  do  not  change  the  position  of  the  parties.  The  circum- 
stances that  make  a  person  an  independent  contractor  are  well  settled  in  this 
State.  "If  one  renders  service  in  the  course  of  an  occupation,  respecting  the  will 
of  his  employer  only  as  to  the  result  of  his  work  and  rot  as  to  the  means  by 
which  it  is  accomplished,  it  is  an  independent  employment."  ffarrison  vs.  Collins, 
86  Pa.,  159.  In  this  case  neither  the  St.  Cecelia  congregation,  through  its  pastor. 
Father  Shaner,  nor  Bishop  Canevin,  the  trustee  of  the  congregation,  exercised 
any  control  over  the  contractor  except  to  see  that  he  performed  his  contract  in 
accordance  with  the  plans  and  specifications  of  the  architect.  This  together  with 
the  fact  that  the  contractor  employed  and  discharged  all  persons  employed  as 
workmen  upon  the  building,  except  the  few  who  donated  their  labor  tor  a  day 
or  two  now  and  then,  clearly  makes  Mahoney's  employment  an  independent 
employment.  Nor  does  the  fact  that  he  was  paid  for  his  services  upon  a  per- 
cent^e  basis  change  the  relation  of  the  parties;  Harrison  vs.  Collins,  ,supra. 
That  the  proper  authorities  of  the  congregation,  or  representatives  of  the  Bishop, 
had  the  right  to  oversee  the  work  nf  the  contractor  without  their  becoming 
liable  as  contractors  there  can  be  no  daubt.  Aside  from  the  question  as  to 
whether  or  not  Mahoney  was  an  independent  contractor,  the  evidence  fails  to 
show  such  negligence  as  would  render  defendant  liable,  assuming  that  the  work 
was  being  done  by  the  trustee  or  the  congregation  which  he  represents.  The 
negligence  alleged  is  the  incompetence  of  the  hoisting  engineer,  and  also  that 
the  engine  was  not  properly  equipped.  The  engineer  had  considerable  knowledge 
of  machinery,  having  been  employed  for  three  years  as  a  locomotive  fireman, 
four  years  in  a  machine  shop,  and  had  been  operating  the  hoisting  engine  at  St 
Cecelia  Church  for  three  or  four  months  previous  to  the  accident.  At  no  time 
during  his  employment  was  there  any  complaint  as  to  the  manner  he  performed 
his  work,  nor  had  there  been  any  accident  caused  liy  the  running  of  the  engine 
during  the  time  he  had  charge  of  it.  Although  the  engine  in  its  equipment 
lacked  a  "fool  brake"  and  a  "dog",  it  doe?  not  appear  that  these  appliances  are 
necessary  to  make  the  use  of  the  engine  reasonably  safe.  In  this  case  the  injury 
to  plaintiff  seems  to  have  resulted  from  the  failure  of  Thompson,  with  whom 
plaintiff  was  working,  to  secure  the  cage  when  it  reached  its  destination,  and 
that  the  means  to  be  used  by  Thompson  were  sufficient  to  hold  it  in  place  if 
they  were  properly  applied  is  not  denied. 

In  accordance  with  the  conclusion  reached  above,  we  deem  it  unnecessan' 
to  discuss  the  other  reasons  alleged  in  support  of  this  motion.  As  we  under- 
stand the  evidence  and  the  law  applicable  to  cases  of  this  kind,  we  were  not  in 
error  in  sustaining  the  motion  for  a  non-suit. 

And  now,  to  wit,  April  2,  1914,  the  motion  to  take  off  the  non-suit  is  refused. 
To  which  order  plaintiff  excepts,  and  at  his  instance  bill  sealed. 
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Jntte  Company  vs.  River  Co«l  Compmny. 

Lease Assignment Covenants  to  repair Liability  of  assignee. 

X  leased  to  A  certain  property,  witb  cavenantH  on  the  part  of  A  to  make 
repairs  and  return  the  premlHea  In  good  order.  A  sublet  the  premlBen  to  B  by  an 
•asiinmeiit  under  nblch  B  aaaumed  all  liability  of  A  under  the  lease.  Ji^ld.  that 
B  warn  thereby  bound  by  all  the  terms  of  the  lease,  including  any  covenants  broken 
.by  A  twfore  the  aaalKnment. 

Suf  motion  for  a  new  trial.    No.  70  May  Term,  1911.    C.  P.  Allegheny  County. 


Shafer,  J.,  March  23.  1914.— The  action  is  by  the  assignor  of  a  lease 
against  the  assignee,  for  the  amount  of  a  judgment  recovered  against  the 
assignor  by  the  lessor,  for  the  breach  of 'a  covenant  in  the  lease. 

C.  Jutte  &  Company  is  a  corporation  which,  in  the  year  1907,  was 
engaged  in  the  business  of  shipping  coal  by  river,  and  in  1904  had  leased 
from  H.  S.  McKinlcy  for  a  term  of  five  years,  certain  lots  on  or  near  the 
river  bank  in  Allegheny,  upon  which  was  erected  a  planing  mill.  This  lease 
contained  a  covenant  on  the  part  of  the  lessee,  ''to  make  all  necessary 
repairs  thereto,  and  to  keep  the  premises  clean"  etc.,  and  also  a  covenant 
"to  surrender  the  same  at*the  end  of  the  term  in  as  good  order  as  they  now 
are,  reasonable  wear  and  tear  and  the  acts  of  God  alone  excepted."  By 
a  separate  paper  attached  to  the  lease  it  was  agreed  between  the  lessor 
and  lessee  that  the  lessee  will  also  from  time  to  time  "make  all  necessary 
repairs  to  the  engine,  boiler,  machinery  and  other  similar  fixtures  on  said 
premises,  and  will  keep  them  in  as  good  order  and  repair  as  they  now  are, 
and  so  deliver  them  to  the  lessor  at  the  expiration  or  other  termination 
of  this  lease,  less  reasonable  wear."  While  this  lease  was  in  force,  on 
April  17,  1907,  the  planing  mill  and  the  machinery  therein  were  destroyed 
by  fire. 

On  December  11,  1907,  an  agreement  was  entered  into  between  C.  Jutte 
&  Company  and  the  River  Coal  Company,  the  defendant,  by  which  the 
Jutte  Company  conveyed  to  the  River  Coal  Company  alt  the  property  set 
forth  in  an  annexed  schedule,  being  in  fact  all  the  property  of  the  plaintiff 
Company  used  in  its  business,  the  leasehold  in  question  being  one  of  the 
properties  described  in  the  schedule.  The  lease  provides  that  in  considera- 
tion of  this  conveyance  "the  River  Coal  Company  has  agreed  to  assume, 
and  hereby  does  assume,  and  agree  to  perform,  all  the  covenants  and 
stipulations  contained  in  said  contracts  and  leases  heretofore  entered  into 
by  the  Jutte  Company,"  which  are  enumerated  in  the  schedule;  and  in  con- 
sideration of  this  sale  the  Jutte  Company  agreed  to  go  out  of  the  river 
;oal  business  for  five  years.  After  the  expiration  of  the  term  H.  S.  Mc- 
Kinlcy, the  lessor,  brought  suit  against  the  C.  Jutte  Company  upon  its  cove- 
nants in  the  lease  above  referred  to,  contending  that  C.  Jutte  &  Company 
were  bound,  under  the  terms  of  the  lease,  to  rebuild  the  planing  mill,  which 
action  was  so  proceeded  in  that  a  judgment  was  recovered  against  the 
Jutte  Company,  which  was,  upon  appeal  to  the  Supreme  Court,  affirmed,  the 
case  being  reported  in  230  Pa.,  122;  the  total  amount  of  the  judgment  with 
interest  and  costs  being  $4,992.32,  as  of  January  24,  1911.  This  action  is 
brought  to  recover  this  sum  from  the  River  Coal  Company  upon  its  agree- 
ment to  assume  and  perform  the  covenants  of  the  lease.  It  appeared  in 
evidence  that  at  the  time  of  delivery  of  the  contract  of  sale  of  December, 
1907,  a  memorandum  was  made  by  the  parties  for  the  purpose  of  evi- 
dencing their  understanding  in  connection  with  it  as  to  certain  matters, 
one  item  of  which  was:  "C.  Jutte  &  Company  are  to  obtain  and  deliver  to 
the  River  Coal  Company  proper  assent  to  the  McKinley  lease,"  and  that 
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iifterwards,  on  the  same  day  or  the  next  day,  C.  Jutte  &  Company  pro- 
duced to  the  River  Coat  Company's  representatives  a  letter  from  Mr. 
McKinley,  in  which  he  assents  to  the  assignment,  provided  the  River  Coal 
Company  assumes  "all  liability  under  said  lease  in  regard  to  payment  of 
rent  and  other  covenants  contained  therein,  in  the  same  manner  as  C. 
Jutte  &  Company  are  liable  at  the  time  of  the  assignment  thereof,"  which 
was  accepted  by  them  as  the  consent  required,  and  a  memorandum  to  that 
effect  was  written  opposite  this  item,  and  the  assignment  was  thereupon 
made. 

The  contention  of  the  defendant  is  that  the  covenant  upon  which 
the  lessor  recovered  against  the  Jutte  Company  was  broken  before  the 
assignment  of  the  lease  and  the  assumption  by  it  of  the  covenants  therein, 
white  that  of  the  plaintiff  ia  that  the  covenant  was  not  broken,  and  that 
even  if  it  were,  the  terms  of  the  contract  and  of  the  consent  of  McKinley 
indicate  an  assumption  of  all  covenants  in  the  lease  whether  broken  or 
not.  The  argument  of  the  defendant  on  the  first  proposition  is  that  the 
recovery  against  the  plaintiff  was  had  upon  the  covenant  in  the  lease  to 
repair,  and  not  upon  the  covenant  to  surrender  the  premises  in  the  same 
order  they  then  were,  the  acta  of  God  alone  excepted-  In  support  of  this 
contention  they  cite  24  Cyc,  1089,  where  it  is  stated  that  a  covenant  to 
repair  or  keep  in  good  repair  imposes  on  the  lessee  the  obligation  to 
rebuild  the  premises  in  case  of  their  destructioir  by  fire.  For  this  propo- 
sition two  cases  in  Pennsylvania  are  cited  in  this  encyclopedia,  one  being 
Hoy  vs.  Holt,  91  Pa.,  88.  which  is  authority  only  for  the  proposition  that  an 
unconditional  agreement  "to  repair  and  to  keep  in  repair"  has  that  effect; 
the  other  case  cited  being  entirely  beside  the  matter.  The  covenant  in  this 
case,  so  far  as  the  building  is  concerned,  is  to  make  all  necessary  repairs. 
This  does  not  amount  to  a  covenant  to  reconstruct;  McAdams  on  Landlord 
and  Tenant,  1,  463,  It  is  very  evident  from  the  opinion  of  Judge  Davis, 
adopted  by  the  Supreme  Court  in  the  case,  that  the  lessor  did  not  recover 
upon  the  covenant  to  repair,  but  upon  the  agreement  to  surrender  the 
same  in  good  order,  reasonable  wear  and  tear  and  the  acts  of  God  alone 
excepted,  and  the  question  in  the  case  was  whether  the  expression  "acta 
of  God"  was  equivalent  to  inevitable  casualty  or  accident,  which  words  were  held 
in  the  case  of  Kelly  vs.  Duffy,  there  cited,  to  have  included  an  ordinary  fire. 
From  this  it  appears  that  the  whole  matter  was  put  upon  the  construction 
of  the  clause  "to  surrender  in  good  order,"  and  that  the  recovery  was  upon 
that  covenant.  If  this  be  so,  there  was  no  breach  until  the  end  of  the 
term,  and  the  covenant  was  therefore  strictly  within  the  terms  of  the 
contract. 

In  addition  to  this  it  is  to  be  observed  that  the  defendant  company  took 
the '  assignment  of  the  tease  accompanied  with  a  consent  on  the  part  of 
the  lessor  upon  condition  that  it  would  assume  all  the  liabilities  of  Jutte 
&  Company  as  they  were  at  the  time  of  the  assignment,  which  expressions 
are  ample  to  cov^r  the  liability  in  this  case,  whether  it  accrued  before 
or  after  the  assignment. 

The  motion  for  a  new  trial  is  therefore  refused. 
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In  re  Haintenance  of  Criminal  Iniane  in  County  Aijluma. 
Criminal  intane Indigent Maintenance  by  county Paymtnl  by  slate. 

Under    the   vaj-louB   acta    at   Assembly    rrlatlng    thereto.    County    officials   t 
entitled  to  receive  |2.00  from  the  State  Tn  '  .    .    -. 

int.  maintained  Id  Gov 


April  IS,  1914. 
Dr.  Frank  Woodbury, 

Secretary  Committee  on  Ltinacy  of  Board  of  Public  Charities, 
Philadelphia,  Pa. 

Dear  Sir: 

This  Department  is  in  receipt  of  your  letter  of  March  19,  1914,  request- 
ing an  opinion  on  the  question  of  whether  county  authorities  are  entitled 
to  charge  the  State  of  Pennsylvania  at  the  rate  of  $2.00  per  week  for  each 
insane  criminal  maintained  in  the  County  Insane  Asylum. 

The  Act  of  25  May,  1897,  P.  L.  83,  provides: 

"Any  comity,  municipality,  borough  or  township  of  this  Commonwealth, 
which  now  has  or  may  hereafter  supply,  erect  and  equip  a  suitable  institu- 
tion for  the  maintenance,  care  and  treatment  of  its  indigent  insane,  upon 
plans  and  specifications  approved  in  writing  by  the  Board  of  Public  Charities, 
shall  receive  from  the  State  treasury  the  sum  of  one  dollar  and  fifty  cents 
per  week  for  every  indigent  insane  person  of  such  county,  municipality, 
borough  or  township  so  maintained." 

The  Act  of  13  May,  1909,  P.  L.  53S.  increased  the  amount  of  $1,50 
mentioned  in  the  Act  of  25  May,  1897,  to  ^.00. 

Counties,  therefore,  are  entitled  to  receive  from  the  State  12.00  a  week 
for  every  indigent  insane  person  maintained  in  the  county  institution.  Your 
question  is  whether  an  insane  criminal  comes  within  the  term  "indigent 
insane  person."  Whatever  might  be  our  judgment  on  this  question  in  the 
absence  of  authority,  the  decision  of  the  Supreme  Court  in  the  case  of 
Trustees  of  State  Hospital,  etc..  vs.  Lycoming  County,  239  Pa.,  402,  1913, 
requires  us  to  advise 'you  that  insane  criminals,  if  they  be  also  indigent, 
arc  within  the  Act  of  1909. 

In  that  case  the  question  was  whether  the  trustees  of  the  State  Hospital 
were  entitled  to  recovfr  from  the  counties  the  entire  cost  of  maintaining 
criminal  insane  persons  in  the  State  hospitals.  The  Act  of  1  May.  1907, 
F.  L.  153,  imposes  upon  the  counties  the  expense  of  maintaining  indigent 
insane  in  State  hospitals  up  to  $1.7S  per  week,  and  charges  the  excess  over 
$1.75  against  the  State. 

The  contention  of  the  trustees  of  the  State  hospital  was  that  criminal 
insane  persons  were  not  indigent  insane  persons,  and  that  the  (bounties, 
therefore,  were  liable  for  the  entire  cost  of  maintaining  criminal  insane 
persons  in  the  State  hospital. 

The  Court  of  Common  Fleas  of  Dauphin  County,  in  a  careful  opinion 
by  Judge  Kunkel,  upon  which  opinion  the  judgment  was  affirmed,  held  that 
the  county  was  liable  only  for  $1.75,  Judge  Kunkel  says,  in  the  course  of 
his  opinion: 

"Manifestly  by  indigent  persons  is  meant  those  who  have  not  sufficient 
means  to  pay  for  their  care  and  maintenance  themselves,  the  cost  of  whichj 
therefore,  would  fall  upon  the  county  or  the  poor  districts  in  which  they 
reside.  The  term  'indigent  insane'  used  in  the  statute  is  broad  enough  to 
cover  all  indigent  insane  persons,  whether  they  be  criminal  or  not.  The 
purpose  of  the  statute  was  to  relieve  the  local  districts  from  the  full  cost 
of  maintaining  and  treating  those  in  insane  hospitals  who  were  without 
means  to  pay  tor  themselves.  It  is  quite  clear,  therefore,  that  insane  crim- 
inals and  such  insane  persons  as  are  charged  with  crime,  who  are  indigent, 
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Id  re  Maintenance  of  Criminal  Insane  in  County  Aeylume. 

fall  within  the  term  'indigent  insane,'  and  are  not  only  within  the  letter  of 
the  statute,  but  also  within  its  spirit." 

By  the  Act  of  26  July.  1913,  P.  L.  1437.  passed  subsequent  to  this 
decision,  an  appropriation  was  made  to  refund  to  the  several  counties  the 
sums  which  they  had  paid  "for  the  care,  treatment  and  maintenance  of 
criminal  insane  patients  in  excess  of  the  amounts  for  which  said  counties 
were  severally  liable," 

This  statute  is  practically  a  legislative  declaration  of  its  approval  of 
the  decision  in  the  case  mentioned,  and  it  seems  impossible  to  make  a  dis- 
tinction in  the  meaning  of  the  words  "indigent  insane"  when  used  in  fitatutes 
providing  that  the  counties  shall  contribute  to  their  support  in  State  institu- 
tions, and  those  providing  that  the  State  shall  contribute  to  their  support 
in  county  institutions. 

You  are.   therefore,   advised   that  county  oRicials  are  entitled  to  receive 
$2.00  from   the   State    treasury    for   each   indigent    insane    person,   whether 
criminal  or  not,  maintained  in  the  county  institutions. 
Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 


In  re  County  CommiBrioner  Servitig  as  Fire  HarshaL 

Fire  marshal County  commissioner Compatible  position. 

A  person  may  occupy  the  position  of  Deputy  State  Fire  UarebsJ  during  bis 
term  of  office  as  a  Count;  Conimlssloner. 

March  26th,  1914. 
C  P.  Refers,  Jr.,  Esq., 

Chief  Bureatt  of  Accounts,  Auditor  General's  Department, 
Harrisburg,  Pa. 

Sir : — This  Department  is  in  receipt  of  your  letter  of  March  10,  1914,  re- 
questing an  opinion  as  to  the  right  of  Thomas  H.  Ledden,  who  has  been  ap- 
pointed a  Deputy  State  Fire  Marshal,  to  occupy  that  position  during  the  period 
of  his  service  as  County  Commissioner  of  Elk  Cotmty. 

Article  XII,  Section  2,  of  the  Constitution  of  Pennsylvania,  prohibits  the 
holding  of  paid  State  offices  by  Federal  office  holders,  and  concludes;  'The  Gen- 
eral Assembly  may,  by  law.  declare  what  offices  are  incompatible." 

Pursuant  to  this  provision,  the  Act  of  ISth  May,  1874,  P.  L.  186,  was  passed, 
ind  by  its  sections  certain  designated  offices  were  declared  to  be  incompatible. 
The  only  reference  in  this  act,  or  in  any  other  legislation  concerning  the  incom- 
patibility of  offices,  to  county  commissioners,  is  Section  7  of  the  Act  of  1874, 
which  provides ; 

"The  eotmty  commissioner  shall  be  eligible  to  serve  as  a  member  of  the 
Board  of  Health  or  Director  of  the  Public  Schools  during  his  continuance  in 

You  are  advised  that  there  is  no  incompatibility  in  the  two  offices,  and  that 
Mr.  Ledden.  therefore,  is  entitled  to  occupy  the  position  of  Deputy  State  Fire 
Marshal  during  his  encumbency  of  the  office  of  County  Commissioner. 
Very  truly  yours. 

MORRIS  WOLF, 
Third  Deputy  Attorney  General 
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Duncan's  Estate. 
Gift  inler  vivos Validity.  •     - 

In  a  claim  on  a  note  held  by  a  decedent  aK^lnBt  her  son-in-law,  cbe  latter 
claimed  that  he  had  been  directed  to  pay  the  proceeds  of  the  aole  upon  the,  death 
of  the  decedent  to  her  two  daushtere.  Held,  that  this  would  not  conatltute  a  gift 
Inter  vlvofl  which  had  not  been  executed,  and  the  authority  at  the  aon-ln-law  to 
carry  out  the  sift  as  agent  of  the  decedent  expired  upon  her  death. 

Decedent's  Estate.    No.  46  January  Tenn,  1914.    O.  C.  Allegheny  County. 

A,  M.  Neeper,  for  the  claim.-inl. 

F.  W.  Miller,  of  Robb  &  Miller,  contra. 

Trimble,  J.,  for  the  Court  in  banc,  March  29,  1914.— At  the  trial  of  this 
case  the  Court  held  that  (he  witnesses  called  in  behalf  of  the  claimantj 
were  incompetent.  Some  of  the  exceptions  filed  are  to  this  rulint;  of  the 
trial  Judge.  We  are  not  convinced  that  there  was  error  in  this,  but  think 
that  the  case  of  Murphy  vs.  Murphy,  24  Pa.  (Sup  Ct.),  547,  is  express 
authority  tor  this  case.  In  that  case  as  in  this,  an  effort  was  made  to  sep- 
arate one  transaction  into  its  alleged  integral  parts,  so  as  to  i)uaHfy  the 
witnesses;  but  it  was  not  attended  with  success. 

If  we  give  full  effect  to  all  the  testimony  deduced,  and  all  that  was 
offered,  there  would  not  be  sufficient  in  this  case  to  sustain  the  claim  of 
the  decedent's  daughters.  The  decedent  loaned  to  her  son-in-law  one  thou- 
sand dollars,  and  took  as  security  from  him  his  promissory  note  for  the 
amount  of  the  loan,  and  agreed  to  pay  interest  on  the  same.  The  fact 
that  it  was  a  loan  appeared  by  the  inventory  and  the  evidence,  and  that 
interest  was  to  be  paid  on  it  appears  in  the  evidence. 

This  transaction  can  in  no  sense  be  considered  as  an  executed  gift. 
The  son-in-law  was  the  debtor  of  the  decedent;  she  could  have  recovered 
from  him  at  any  time  before  her  deaih.  If  she  told  him  to  give  the  money 
to  her  daughters  at  her  death,  he  was  nothing  more  than  her  agent  to 
accomplish  her  desire,  and  the  agency  was  revocable  at  her  pleasure.  "If 
the  gift  inter  vivos  be  delivered  to  a  third  person  for  the  donee,  with 
authority  to  deliver  it  to  the  latter,  then  until  the  authority  is  executed 
and  the  article  delivered,  such  depositary  is  the  agent  of  the  donor^  and 
the  latter  may  revoke  the  gift  and  reclaim  the  property;  •  •  "  1(  the 
depositary  is  the  agent  of  the  donor,  the  death  of  the  latter  revokes  the 
agency,  and  no  delivery  thereafter  is  valid;"  Thornton  on  Gifts,  etc.,  p.  94;  * 
Clapper  vs.  Frederick.  199  Pa.,  at  612-613.  "The  burden  is  on  the  donee 
to  show  that  there  was  a  perfected  gift,  and  the  case  stated  shows  no  more 
than  that  she  was  a  mere  depositary  or  agent;"  Hafer  vs.  McKelvey,  23 
Pa.  (Sup.  Ct.),  204-205.  The  liability  for  the  amount  of  the  note  and  the 
interest  thereon  to  the  decfedent,  shows  conclusively  (hat  no  delivery  was 
made,  and  that  the  decedent  held  control  of  the  note  until  her  death.  "The 
test  of  delivery  is  the  change  of  property,  the  immediate  right  to  entire 
doiiiinion  over  the  subject  of  the  g'ft,  a  perfect  title,  which  is  as  good 
against  the  donor  as  any  one  else;"  Clapper  vs.  Frederick,  supra  at  613. 

The  son-in-law  of  the  decedent  testified  that  "She  wanted  the  girls  to 
have  it  at  her  death  in  equal  amounts,"  and  "ihe  direction  I  got  was  to 
keep  the  money  until  her  death  and  pay  the  money  to  the  two  girls,  $500.00 
each." 

The  most  that  can  be  said  of  this  transaction  is  that  it  is  "an  oral  dis' 
position  of  properly  in  contemplation  of  death,  and  could  only  be  sustained 
as  a  nuncupative  will,  and  in  the  manner  and  with  the  limitations  provided 
for  such  wills;"  Hawn  vs.  Stoler,  208  Pa.,  at  614. 

The  exceptions  will  be  dismissed. 
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CUrk,  for  use,  vs.  Cartwright  et  aL 

Sheriff's  sale Proceeds Pailifre  to  pay  into  court Appointment  of  atidit>r 

Vacation  of. 

Where  an  auditor  Is  appointed  to  distribute  the  proceeds  of  a  sherilTs  sale  at 
real  estate  and  testimony  Is  taken  before  the  auditor,  the  appointment  of  the 
auditor  will  not  subsequently  be  vacated  upon  petition  of  a  creditor  because  the 
money  has  not  been  paid  into  court. 

Vacation  of  Appointment  of  Auditor.  Fi.  Fa.  No.  513  April  Term,  1913. 
C.  P.  Allegheny  County. 

James  IV.  Collins,  for  plaintiff. 

R.  T.  ^f.  McCready  and  Ralph  I..  Smith,  for  defendants. 

MACFARLANf,  J,,  April  8,  1914.— We  are  asked  to  vacate  the  appointment  of 
the  auditor  on  the  ground  that  the  proceeds  of  the  sheriffs  sale  were  not 
paid  into  court.  Even  if  that  were  a  necessary  prerequisite  the  order  should 
not  be  made,  for  in  Kaufmann's  Appeal,  70  Pa.,  261,  this  e;tception  was  taken 
to  an  auditor's  report  by  a  non-assenting  creditor  and  the  Supreme  Court 
said  that  the  court  below  should  then  have  ordered  the  money  into  court. 

Under  the  general  acts  prior  to  1901  the  money  must  be  in  court  and 
"without  this  they  are  powerless  for  its  distribution,"  Semple  vs.  Semple,  193 
Pa.,  630.  But  the  Act  of  1862  provided  for  special  returns  in  Allegheny 
County  and  upon  exceptions  "the  court  shall  proceed  to  hear  and  determine 
the  same,  as  now  provided  by  law  in  case  of  disputes  as  to  the  distribution 
of  the  proceeds  of  sheriff's  sales."  Judge  Dean  in  Semple  vs.  Semple  points 
out  that  while  the  general  acts  did  not  the  special  Act  of  1862  "did  confer  a 
power  of  revision  of  the  sheriff's  schedule  of  distribution  on  the  Court  of 
Common  Pleas."  Special  returns  are  now  provided  for  by  the  general  Act 
of  190L  P-  L.  357  (Purdon  158'!).  Before  this,  except  in  counties  governed 
by  special  acts,  the  sheriff  could  only  escape  the  risk  of  making  his  own 
distribution  by  paying  into  court  or  it  was  ordered  in  on  the  application  of 
parties  interested  where  there  were  disputes  concerning  the  distribution.  The 
decision  cited  by  counsel  are  under  the  general  acts  prior  to  the  passage  of 
the  Act  of  1901,  except  Jarrett  vs.  Walsh,  20  Montg.  Co.,  147,  where  in  1904 
Judge  Swartz  said  that  the  proper  practice  was  to  ask  for  a  rule  to  pay  into 
court  and  for  an  auditor. 

*  It  may  be  better  practice  but  our  decision  here  is  that  the  appointment 
should  not  he  vacated  under  the  circumstances  of  this  caje.  The  auditor  was 
appointed  July  5.  1913.  He  has  held  meetings  since  the  19th  of  September, 
1913,  and  a  large  amount  of  testimony  has  been  taken  and  on  February  23, 
1"914,  the  date  set  for  argument,  this  question  was  raised  for  the  first  time. 

The  practice  in  this  county  has  been  to  api^oint  auditors  in  very  many 
cases  where  the  money  is  not  in  court  but  this  would  not  settle  the  question 
for,  so  far  as  we  know,  no  one  has  heretofore  objected, 

April  8,  1914.  rule  discharged. 
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Heron  vs.  Decrette  and  Phippt. 

Principal Agency Eviienee. 

In  order  to  bind  a  prlnclp&l  as  a  partner,  throug-h  acts  of  an  alleged  aK«nt, 
tlia  •rpoclllo  power  of  the  aeent  to  bind  the  principal  must  be  ftrat  ahonn  by  com- 
petent evidence,  before  evidence  of  conduct  of  agent  ie  admlasable. 

Appeal  by  Henry  Phipps  from  judgment  of  C  P.  Allegheny.  No.  139  October 
Term,  1913.    In  the  Supreme  Court  of  Pennsylvania. 

D.  T.  Watson,  Chantler  6-  McCIung  and  W.  A.  Jordan,  for  Henry  Phipps. 
Diamond  &  Zacftarias,  for  plaintiff. 

MtsnczAT,  J.,  July  1,  19,14. — We  cannot  review  the  case  on  its  merits  because 
of  the  manner  in  which  it  was  heard  and  disposed  of  on  the  trial  below.  If  the 
learned  judge  had  required  the  plaintiff  to  present  his  evidence  in  its  proper  and 
logical  order,  the  errors  which  occurred  on  the  trial  would  doubtless  have  been 
avoided,  an^  the  seeming  difficulties  in  the  disposition  of  the  case  would  have 
disappeared.  The  action  was  assumpsit  to  recover  money  loaned  and  also  a  claim 
due  on  a  book  account  for  beer  and  liquors  furnished  to  the  Cafe  Fulton  which 
the  plaintiff  alleged  was  a  partnership  composed  of  Phipps,  one  of  the  defendant!', 
and  the  appellant,  and  Paul  N.  Decrette,  whom  the  writings  in  evidence  disclosed 
to  be  the  proprietor  of  the  Cafe.  On  the  trial  it  having  appeared  that  there  was 
no  actual  partnership,  the  plaintifT  undertook  to  charge  the  defendant  Phipps  with 
the  todebtedness  by  showing  that  prior  to  giving  credit  to  Phipps,  the  latter  held 
himself  out  to  the  plaintiS  as  a  partner.  The  proof  of  the  holding  out  consisted 
principally  of  the  acts  and  declarations  of  one  Naylor,  the  alleged  agent  of  Phipps, 
and  the  declarations  of  Decrette.  With  possibly  one  or  two  exceptions,  there 
was  no  act  or  declaration  by  Phipps  himself  that  can  be  construed  into  a  holding 
out  or  recognition  of  a  partnership  composed  of  the  two  individuals.  One  of  the 
vital  questiona  in  the  ease,  therefore,  was  the  agency  of  Naylor  to  represent  Phipps 
in  the  business  of  the  Cafe  so  that  his  acts,  conduct  and  declarations  affecting 
the  business  would  bind  Phipps.  Instead  of  proving  Naylor's  agency  in  the  first 
instance,  the  plaintiff  proceeded  to  prove  the  acts  and  declarations  of  Naylor  which 
he  alleged  were  a  recognition  of  Phipps  as  a  partner  in  the  Cafe.  The  defendant 
Phipps  objected  to  the  testimony,  but  the  objection  was  overruled  and  it  was 
admitted,  the  court  observing  that  "any  statement  of  Mr.  Naylor  is  allowed  in 
evidence  here  simply  on  the  proposition  that  later  there  will  be  evidence  of  his 
agency,  it  is  all  admitted  under  that  proposition,  and  if  that  is  not  proved  it  all 
falls."  This  testimony  was  supplemented  by  proof  of  the  declarations  and  state- 
ments of  Decrette  tending  to  show  Phipps'  connection  with  the  business  and  they 
were  admitted  by  the  court.  The  first  sixty-eight  assignments  of  error  are  to 
the  rulings  on  evidence,  and  most  of  them  relate  to  declarations  alleged  to  have 
been  made  to  plaintiff  by  Naylor  or  by  Decrette  as  to  Phipps'  connection  with  the 
bnsincu  oE  the  Cafe.  The  trial  lasted  four,  days  and  at  its  conclusion,  the  learned 
jndge  charged  that  the  plaintiff  had  failed  to  prove  Naylor's  agency  as  to  the 
bnsineu  of  the  Cafe  and  that  Decrette's  statements  were  not  evidence  against 
Phipps.  The  greater  part  of  the  oral  testimony  was  evidence  showing  the  acis 
and  declarations  of  Naylor  and  the  statements  of  Decrette  and  the  learned  judge 
undertook  to  remedy  the  error  in  its  admission  by  instructing  the  jury  to  dis- 
regard it  He  said,  inter  alia:  "There  is  a  great  deal  of  testimony  in  this  caw 
gentlemen,  that  we  do  not  have  to  pass  on  now:  there  is  a  great  deal  of  it  :hiit 
lias  no  bearing  upon  the  question  which  is  to  be  decided,  and  it  is  to  be  regrretted 
that  it  is  in  the  case.  *  •  •  This  is  merely  preliminary,  to  try  to  give  you  an 
idea  in  a  general  way  as  to  how  this  evidence  got  in,  most  of  it  properly,  sonr,c 
of  it  I  think  mistakenly.  I  think  1  was  wrong  in  permitting  some  of  the  evi- 
dence to  go  in,  even  from  the  standpoint  that  we  had  not  the  rest  of  the  case  'ir 
the  defendant's  testimony  as  to  the  agreements.     So  that  it  is  very  necessary  ih.^t 


PITTSBURGH  I^EGAL  JOURNAL 


Heron  vs.  Decrette  and  Phlppa. 

you  should  understand  just  what  I  am  leading  to;  it  is  very  necessary  that  yoLi 
should  dispose  of  the  case  on  that  testimony,  and  nothing  more.  •  ■  *  ]  no.v 
come  to  the  part  of  the  testimony  that  I  am  satisfied  should  not  be  in  this  case, 
and  that  we.  have  to  exclude,  but  it  will  not  be  so  ditHcult  to  CKclude  it  from  your 
minds  when  you  see  just  what  it  is.  1  do  not  mean  exclude  it  from  your 
mind,  but  not  to  use  IL  •  *  •  I  think  that  I  have  covered  all  of  the  statements 
which  Mr.  Heron  (plaintiff)  said  that  Mr.  Naylor  had  made,  and  you  see  that 
none  of  them  would  be  binding,  even  if  he  had  made  them,  and  tven  if  Mr.  Phipps 
had  been  here,  and  had  said  'we  are  going  to  be  partners,'  that  alone  would  not 
bind  him  as  a  partner  here  now,  unless  there  was  something  to  show  afterwards 
that  they  were  partners,  but  as  applied  to  Mr.  Naylor  in  this  matter  it  has  no 
force.  In  th^  next  place  that  testimony  wa^  admitted  in  the  expectation  that 
ther(  would  be  shown  authority  for  his  making  it,  Sut  that  was  not  sbown.  So 
you  will  simply  exclude,  so  far  as  Mr.  Phipps  is  concerned,  stalemer.ts  made  by 
Mr.  Decrette,  and  statements  made  by  Mr.  Naylor.  •  *  *  There  was  a  whole 
lot  of  things  testified  to  here,  but  not  a  scrap  of  testimony  that  Heron  knew  thetr, 
before  he  gave  credit" 

We  cannot  agree  that  the  learned  judge  was  successful  in  withdrawing  from 
the  consideration  of  the  jury  the  evidence  of  the  declarations  of  Naylor  and  De- 
crette introduced  by  the  plaintiff  to  show  that  Phipps  was  held  out  as  a  pa.tnci 
of  Decrette.  We  think  it  obvious  that  under  the  circumstances  such  could  n'li 
have  been  the  effect  of  the  court's  charge.  The  trial  of  the  cause  occupied  the 
attention  of  the  court  for  four  days,  and  the  charge  consumed  more  than  on.-  and 
a. half  hours  in  its  delivery  and  covers  twenty-four  pages  of  appellant's  .lapcr 
book.  The  excerpts  relating  to  this  subject,  quoted  above,  are  scattered  throu-U- 
out  the  charge  and  the  context  does  not  aid  in  showinji  an  intention  to  eliminate 
the  irrelevant  testimony,  from  the  consideration  of  the  jury.  There  is  no  speciric 
instruction  to  exclude  the  testimony  of  any  particular  witness  or  witnesses,  nir 
does  the  learned  judge  in  his  charge  direct  attention  to  the  witness  of  wiln;?s'i;'s 
whose  testimony  if  believed  would  constitute  the  holding  out  of  Phipps  as  a  '>art> 
ner.  While  it  will  be  observed  that  there  is  a  plain  direction  to  the  jury  '.n  ■nie 
part  of  the  charge  to  exclude  from  consideration  the  statements  of  Naylc-r  and 
Decrette  it  is  by  no  means  clear  from  the  excerpts  in  their  entirety  the  learnci 
judge  intended  that  all  the  statements  of  Naylor  and  Decrette  should  be  wHh- 
(Jrawn.  ,  Other  parts  of  the  charge  would  seem  to  indicate  that  their  declarations 
should  be  considered  by  the  jury  in  making  up  its  verdict.  The  learned  court 
further  said:  "He  (plaintitT)  was  asked  in  selling  on  what  he  relied,  and  he 
said,  'I  relied  on  the  statements  of  Naylor  and  Decrette,'  but  as  I  have  alvtady 
told  you,  those  were  statements  as  to  what  they  were  going  to  do  in- the  fulure, 
statements  which  did  not  bind  Mr.  Phipps,  statements  on  which  he  had  no  riglit 
to  rely,  Nevertheless  I  submit  to  you  as  to  whether  these  things,  whic^i  it  is 
clflinjed  here  he  knew,  were  a  proper  basis  of  his  giving  credit,  and  whether  from 
the  whole  case  in  that  connection  he  did  rely  upon  these  various  acts  in  giving 
credit,"  This  would  indicate,  that  the  eliminated  statements  of  Naylor  and  De- 
crette were  only  those  that  related  to  what  was  to  be  done  in  the  futura,  and  that 
even  those  were  submitted  to  enable  the  jnry  to  determine  wbctjier  Hxey  were  a 
proper  basis  for  the  plaintiff  extending  credit  to  Phipps-  Ai  said  by  Ihc  learned 
juc^e  "there  was  a  great  deal  of  evidence  about  what  Mr.  Naylor  said,"  and.  it 
may  be  added,  the  greater  part  of  all  the  evidence  submitted  to  the  jtir>'  in  the 
four  days'  trial  was  as  to  what  was  said  by  Naylor  and  Decrette  wh:ch  was  later 
held  to  be  incompetent  and  irrelevant.  All  this  evidence  was  before  the  jury 
with  the  sanction  of  the  court  and  was  not  stricken  out,  and  it  is  most  improbable 
that  any  subsequent  attempt  to  withdraw  it  in  the  charRe  after  the  case  had  been 
argued  by  counsel  would  effect  its  complete  dislodgmcnt  from  the  minds  of  the 
jurors.  This  was  the  bulk  of  the  testimony  in  the  case  and  was  at  least  largely 
reKed  on  by  plaintiff  to  establish  the  partnenhip.    The  plaintiff  te*tiifted  that  ta 
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extending  credit  to  the  Cafe  he  relied  on  "the  statements  of  Mr.  Naylor  connect- 
ing Mr.  Ptiipps  with  the  Cafe,  and  his  obligation  for  it,  for  the  indeViti^dncss; 
(and)  on  the  fact  that  Mr.  Phipps  was  represented  to  me  by'  Mt".  t>cer«le  as 
being  a  partner  of  his."  The  necessity  for  the  compiMe  elimination  of  the  in- 
competent testimony  from  the  case  is  apparent,  and  without  further  discussion  it 
may  be  said  that  it  is  doubtful  if  in  finding  a  verdict  against  Phipps  the' jut7  did 
obey  the  court's  instructions  to  disregard  the  testimony.  This,  as'  poitited  blit, 
was  the  testimony  offered  to  establish  one  of  the  vital  points  in  the  plaintiff's 
case  and  it  would  necessarily  be  very  prejudicial  to  the  defendant.  W>  Ji3V< 
nniformly  held  in  a  long  line  of  cases  that  where  evidence  has  been  impn^erly 
admitted  which  tends  to  prejudice  the  minds  of  the  jurore  and  it-is  pot  struck 
OOt  at  or  before  the  close  of  the  testimony,  the  error  is  not  cured  by  an  instruc- 
tion to  disregard  it  in  the  charge.  Here,  the  testimony  wa.s  the  greater  part  of 
the  evidence  offered  to  sustain  the  plaintiff's  demand,  was  not  slflick  .out  bat  to-- 
majned  in  during  the  arguments  of  counsel  and  was  only  eliminated  from  the 
case  by  the  simple  direction  of  the  court  in  its  charge  to  exclude  it'  It  was  tlKH 
too  late  and  the  means  too  ineffective  to  cure  the  mistake  of-  its  crrDiieoiU  ad' 
tnission.     We  are  compelled  to  remand  the  case  for  another  trial;  ■■       ■ 

The  law  applicable  to  cases  of  this  character  is  well  Battled,  end  the  only 
difEcnlty  that  arises  is  its  application  to  the  facts  of  the  particular  ca»e'  under 
consideralion.  Aside  from  the  errors  in  the  admission  of  evidence  ;alrea^  ai- 
verted  to  counsel  failed  to  elicit  from  the  witnesses  definite  testWAfiy'  a)  Iff  cer- 
bin  nlaterial  matters  Important  in  the  adjudication  of  the  oaio. :  Oit  till!  next 
trial,  the  facts  should  be  clearly  and  concisely  developed  from  the  testimony  m 
flidr  proper  order  so  that  the  issue  may  be  well  defined,  and  if,  u  On^  ibei.prtseat 
trial,  s  request  is  then  made  for  binding  instructions,  the  ceutC  wjil-  not  hi'  em- 
barrassed by  uncertainty  as  to  the  material  facts  of  the  case.-  It  isxppuent  that 
the  dates  of  certain  occurrences  are  material  in  detcrmininif'the^  Itthilityof  the 
defendant  Phipps  and  that  there  is  a  vagueness  as  to  such  dates' lutming  thttnigh- 
ont  the  entire  evidence.  If  he  Is  to  be  held  liable  for  the  ctaiin  in  suit  by  reaKtl 
of  holding  himself  out  as  a  partner,  the  plaintiff  must  show  that  the  aet  of  hold- 
ing out  was  done  by  Phipps  or  by  his  knowledge  or  consent;  that  the  plaintiff 
knew  it,  and  gave  credit  on  the  faith  that  the  defetidant  was  a<  partner.  It  iS, 
therefore,  apparent  that  the  dates  of  the  ajleged  acts  of  the  deftndttnt  or  his 
authorized  agent  are  material  in  determining  the  defendant's  liability. 

As  it  does  not  appear  definitely  what  part  of  the  testimony  was  excluded,  we 
cannot  undertake  to  determine  the  competency  or  relevaney  of  lany.of  iki'ttor  In 
declining  to  Stistain  the  appellant's  point  for  binding  itistrxictiotls 'jntst-we-  he 
understood  to  hold  that  the  case  was  for  the  jury  on  the  evidence  pre^eSittd-Ht 
the  trial.  The  uncertainty  and  indefiriitenesa  of  the  evidence  imd^the-.Biwiner  in 
which  the  case  was  tried  make  it  difficult  to  disnpse  of  It  -bb  'a  iqQntion  Of  lnw^ 
and  that  no  injustice  may  be  done  to  either  party  we  think  thecddhottld'bd  'a  rt* 
trial- 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 
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In  r«  Cliuig«  of  Specifications  of  Surfidnc  on  State-Aid  Highways. 

SlaU-aid  highways Contracts  for  work Specifications Change  of  Act  of 

May  3lst,  1911. 

Under  tbs  State  HlKhwar  Act  of  Hay  Slat,  IRll,  the  State  Hlshvay  Depart- 
ment baa  no  riKht  to  agree  wltti  a  borouKh  to  a  chang'e  In  the  Epeclflcatloiis  for 
the  Improvemont  of  the  part  of  the  «tate-aia  road  within  the  borough  after  biCa 
have  been  taken  and  the  c 


-  S.  D.  Foster,  Esq., 

Chief  Engineer,  State  Highwaj  Department, 
Harrisbnrg,  Pa. 

Sir:— This  Dqurtment  is  in  receipt  of  your  letter  of  April  1st,  inquiriner 
whether  jrour  Department  has  a  right  to  agree  to  a  change  in  the  specifications 
for  the  improvement  of  a  State-aid  road  in  Scalp  Level  Borough,  upon  the  ap- 
plication of  the  borough  The  change  desired  is  that  the  surfacing  be  brick  pav- 
ing instead  of  water  bound  macadam. 

However  desirable  it  might  be,  in  this  particular  case,  that  your  Department 
should  have  the  right,  at  the  request  of  the  local  authorities  most  closely  affected, 
to  make  changes  in  the  specifications  for  the  improvement  of  roads,  you  are 
advised  that  under  the  existing  l^slation  there  is  no  such  right. 

Section  18  of  the  Highwajr  Act  of  May  31,  1911  (P.  L.  468),  provides: 

"The  kind  of  materials  to  be  used  on  any  particular  highway,  or  part  thereof, 
to  he  built,  shall  be  decided  or  selected  by  the  State  Highway  Commissioner  before 
the  contract  is  let" 

This  would  bt  necessarily  implied  from  the  provisions  of  Sections  13  and  14 
concerning  the  letting  of  contracts  for  highway  work. 

Section  13  begins : 

"All  work  of  construction,  building  or  re-building  of  highways,  excepting 
that  of  repairing  and  maintenance  done  under  the  provisions  of  this  act,  shall 
be  by  contract,  and  shall  be  according  to  plans  and  specifications  to  be  prepared 
in  every  case  by  the  State  Highway  Department;  and  in  awarding  any  contract 
the  work  shall  be  given  to  the  lowest  responsible  bidder." 

Section  14  provides  that  the  advertisements  for  proposals  for  work  most 
designate  where  the  plans  and  specifications  may  be  had. 

If,  after  the  contract  were  advertised  and  let  to  the  lowest  responsible  bidder, 
alterations  should  be  made  in  the  plans  and  specifications,  there  would  be  no 
certainty  that  the  actual  work  done  would  correspond  with  the  work  advertised 
and  bid  for. 

You  are  therefore  advised  that  if  the  borough  desires  your  Department,  and 
yonr  Department  is  willing,  to  change  the  plans  and  specifications,  the  contract 
should  be  readvertised. 

Very  truly  yours, 

(Signed)  JNO.  C  BELL, 

Attorney  General. 
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Arnold  tb.  Standard  Fire  Brick  Company. 
Eijuity ImgTpUader Proper  case  in  which  to  require. 

Upon  a  bill  In  eaulty  flled  by  A  to  require  a  corporation  to  transfer  to  her 
certain  stock  of  whlcb  be  held  the  oertiBcate  duly  endorsed,  the  corporation  set 
Up  In  &  croes  blH,  that  It  had  been  notlfleO  by  B  that  be  owned  and  had  paid  ioT 
the  Block  in  question.  Beld,  that  [t  was  a  proper  case  to  require  an  Interpleader 
between  A  and  B. 

Demurrer  to  cross  bill.  No.  2094  January  Term,  1914,  C.  P.  Alleghenv 
County. 

C.  F.  Patterson  and  J.  W.  Thompson,  for  plaintiff. 
Brown  Sr  Stewart,  for  defendant, 

FOKD,  J.,  March  13,  1914.— This  is  a  demurrer  to  a  cross  bill.  The  plain- 
tiff, Anna  B.  Arnold,  filed  a  bill  in  equity  against  the  Standard  Fire  Brick 
Company. 

The  bill  sets  forth  that  the  complainant  is  the  owner  of  200  shares  of 
the  capital  stock  of  the  defendant  company  represented  by  certificate  No.  6, 
by  her  purchased  from  C,  W.  Arnold,  the  certificate  having  endorsed  thereon 
a  power  of  attorney  authorizing  transfer  upon  the  books  of  the  defendant 
company;  that  on  October  7,  1913,  she  presented  said  certificate  at  the  office 
of  the  defendant  company  and  demanded  transfer  thereof  upon  said  books 
in  her  name,  and  the  transfer  was  refused.  That  she  contracted  to  sell 
said  stock  and  by  reason  of  defendant's  refusing  to  make  Ihe  transfer 
the  opportunity  to  sell  the  stock  was  lost,  and  that  the  stock  has  a  market 
value.  She  prays  a  decree  directing  the  defendant  to  transfer  upon  its 
books  title  to  said  200  shares  of  its  capital  stock  and  to  issue  a  .lew  cer- 
tificate therefor  to  her  and  that  damages  be  awarded  to  her. 

Thereafter  the  defendant  filed  an  answer  and  a  cross-bill.  The  cross- 
bill alleges  that  on  September  10,  1913,  C.  W.  Arnold,  then  the  secretary 
and  treasurer  of  the  defendant  company,  agreed  to  sell  the  200  shares  rep- 
resented by  certificate  No.  6  to  one  A.  M.  Ridgely,  Jr.;  that  on  October 
7,  1913,  A.  M.  Ridgely,  Jr.,  notified  the  defendant  that  he  had  paid  .Arnold 
the  agreed  price  for  said  stock,  but  that  .Arnold  neglected  and  refused  to 
deliver  said  certificate  to  him;  that  or  the  same  day  the  plaintiff,  w/ho  was 
the  wife  of  C.  W.  Arnold,  presented  the  certificate  to  the  defendant  com- 
pany and  demanded  that  the  transfer  thereof  he  registered  and  a  new 
certificate  issued  to  her,  but  that  defendant,  having  information  and  notice 
from  A.  M.  Ridgely,  Jr.,  of  his  claim  as  owner  of  the  stock,  declined  to 
make  the  transfer  on  its  books. 

The  defendant,  denying  any  collusion  with  either  of  the  claimants  and 
for  the  purpose  of  being  protected  in  such  transfer  as  it  may  ultimately 
make  upon  its  books,  prays  that  A.  M,  Ridgely,  Jr.,  be  made  a  party  de- 
fendant and  that  he  and  the  plaintiff,  Anna  B.  Arnold,  interplead  with  each 
other  in  this  suit. 

For  cause  of  demurrer  the  plaintiff  says: 

(a)  Defendant's  cross-bill  does  not  shovii  any  right  to  equitable  relief; 

(b)  Defendant,  in  the  cross-hill,  does  not  show  any  present  or  future 
wrong  suflFcred  or  to  be  suffered  by  it  entitling  it  to  equitable  relief. 

That  the  holder  of  a  certificate  of  stock  with  power  of  attorney  from 
the  owner  named  in  the  certificate  has  prima  facie  a  good  title  and  may 
eoforce  a  transfer  to  him  by  the  corporation  issuing  the  stock  is  not  ques- 
tioned.   Wadlinger  to  use  vs.  First  National  Bank  of  Minersville,  209  Pa.,  196. 

The  question  here  raised  is  whether  the  defendant  corporation,  having 
been  notified  by  A.  M.  Ridgely,  Jr.,  that  he  had  purchased  the  stock,  paid 
the  purchase  price  and  was   the   owner  thereof  prior  to  th^   transfer  by 
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C.  W.  Arnold  to  the  plaintiff,  can  require  that  the  claimants  determine  their 
ri^Fits  upon  an  interpleader.  Our  attention  has  been  called  to  no  case  in 
this  state  in  which  this  question  has  been  considered. 

"Where  there  is  a  reasonable  doubt  as  to  the  facts  involved  as  to  the 
respective  rights  of  the  claimants  of  the  stock  and  the  corporation  is  sued 
by  one  of  the  claimants  for  refusing  to  allow  a  registry  by  him,  the  corpora- 
tion may  interplead  and  thus  compel  the  claimants  to  ascertain  their  rights. 
The  policy  of  the  law  doubtless  is  to  go  very  far  in  allowing  the  corpora- 
tion to  refuse  to  incur  responsibility  by  taking  action."  2  Cook  on  Corpora- 
tions. 1174.  citing  McDonald  vs.  Bank.  I!6  Fed.,  129;  Mount  Holly  T.  P. 
K.  E.  Co.  vs.  Ferree.  17  N.  J.  Eq.,  117.  Stale  Ins.  Co.  vs.  Grenet,  2  Tenn, 
Chy..  100,  indicates  as  a  proper  practice  that  the  claimants  be  required  to 
interplead. 

Cady  vs.  Potter  et  al.,  55  Barb.  (N.  Y.1,  463,  was  a  bill  of  int-rpleader 
to  determine  the  rights  of  claimants  to  shares  of  the  capital  stock  of  the 
bank.  The  court  said  that  an  interpleader  will  be  sustained  where  it  is 
necessary  for  the  protection  of  the  person  from  whom  several  persons  claim 
legally  or  equitably  the  same  thing,  debt  or  duty  but  has  incurred  no  inde- 
pendent liability  to  any  of  Ihem.  In  Providence  Bank  vs.  Wilkinson  et  aU  " 
4  R.  I..  507,  a  demurrer  to  a  bill  of  interpleader  filed  by  the  plaintiff  to 
determine  ownership  in  three  shares  of  the  capital  stock  was  overruled 
and  it  was  held  that  the  bill  was  maintainable. 

In  Phila.  National  Rank  vs.  Henry.  !3  W.  N.  C,  128,  a  corporation  on 
filing  a  bill  showing  that  two  parties  claimed  stock  in  it.  one  under  an 
assignment  and  the  other  under  a  will,  prayed  that  the  parties  interplead. 
The  prayer  was  granted  and  subsequently  an  issue  was  awarded  to  try 
the  validity  of  the  assignment. 

In  the  case  at  bar  the  defendant  had  notice  and  knowledge  of  a  sale 
made  by  C.  W.  Arnold  to  A.  M.  Ridgely,  Jr..  prior  to  the  transfer  to  the 
plaintiff.  The  sale  to  Ridgely  was  not  completed  by  a  transfer  and  his 
right  to  the  transfer  may  be  questioned.  Certainly  his  right,  if  any  h* 
has,  will  not  prevail  against  a  transfer  made  in  good  faith  and  without  notice. 

The  defendant,  the  Standard  Fire  Brick  Company,  is  a  mere  stakeholder 
and  is  confronted  with  two  adverse  claims.  Until  the  question  of  ownership 
is  decided  it  can  permit  a  transfer  and  issue  a  new  certificate  at  its  peril. 
The  company,  therefore,  asks  that  the  parties  shall  litigate  the  question 
between  themselves.  This  seems  to  present  a  proper  case  for  an  inter- 
pleader. 

March  13.  1914,  demurrer  overruled. 
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Hercy  Hospital  vs.  HcCarten's  Estate. 

Judgment Lien — -Conlinitance  of  lien  offer  death Act  of  June  8,  1895. 

Under  the  Act  of  June  S,  1896,  wblch  la  a  Eupplement  to  the  Act  of  February 
ti,  ltl«,  providing  that  Judgments  which  are  a  lien  on  his  real  estate  at  the  time 
ot  the  death  of  the  decedent  shsll  continue  to  bind  such  real  estate  for  llva  years 
after  his  death,  a  Judgment  which  Is  a  lien  on  real  estate  of  a  decedent  which  had 
been  sold  by  the  decedent  during  bis  lifetime  remains  a  lien  for  Ave  years  after 
tbe  death  of  the  defend&nr  In  the  Judgment.  This  has  been  the  welt  settled  con- 
struction ot  the  statute  for  more  than  sixty  (60)  years,  and  will  not  be  disturbed 
at  this  date. 

Sur  rule  for  judgiaent  for  want  of  a  sufficient  affidavit  of  defence.  No.  1803 
January  Teem,  1913.    Docket  C.    C.  P.  Allegheny  County. 

A.  v.  D.  Watterson,  for  plaintiff. 
Thomas  L.  Kane,  for  defendant. 

Shafo,  J.,  January  3,  1914.— The  action  is  a  scire  facias  to  revive  a  judg- 
ment, with  DoticE  to  a  terre  tenant.  Prom  the  affidavits  of  claim  and  defence 
it  'appears  that  the  judgment  which  it  is  here  sought  to  revive  was  entered 
against  Mary  McCarten  while  she  was  the  owner  of  certain  lands  in  the  County 
of  Allegheny,  and  thereupon  became  a.  lien  upon  those  lands ;  that  afterwards, 
in  1907,  she  conveyed  these  lands  to  Samuel  McCarten,  who  is  named  as  terre 
tenant  herein,  and  that  afterwards  on  March  29,  1909,  within  less  than  five  years 
after  the  date  of  the  judgment,  Mary  McCarten  died.  The  Sci.  Fa,  herein  was 
issued  a  day  or  two  more  than  fivt  years  after  the  date  of  the  judgment  and 
leas  than  five  years  after  the  death  of  Mary  McCartea  The  defence  on  the 
part  of  the  terre  tenant  is  that  the  lien  of  the  judgment  against  the  land  held  by 
him  has  expired. 

It  is  provided  by  the  Act  of  June  8,  189S,  P.  L.  197,  which  is  a  su|>pleraent 
to  the  Act  of  February  24,  1834,  that  all  judgments  which  at  the  lime  of  the 
death  of  the  decedent  shall  be  a  lien  on  his  real  estate  shall  continue  to  bind 
such  real  estate  during  the  term  of  five  years  from  his  death,  without  a  Sci.  Fa. 
to  revive  issued  within  that  time.  The  contention  in  this  case  arises  over  the 
proper  interpretation  of  the  words  "on  his  real  estate"  in  this  Art.  The  terre 
tenant  claims  that  these  words  in  the  Act  refer  only  to  real  estate  which  the 
decedent  owned  at  the  time  of  his  death,  while  the  plaintiff  contends  that  it 
applies  to  all  the  real  estate  upon  which  the  judgment  was  a  lien  at  the  time 
of  his  death.  The  former  would  seem  to  be  the  more  natural  interpretation  of 
the  words,  and  such  a  meaning  was  given  to  fhcm  in  the  opinion  of  the  Court 
in  the  case  of  Long  vs.  McConnell,  158  Pa.  158.  In  that  case  il  was  contended 
that  the  death  of  the  terre  tenant  kept  the  judgment  alive  against  her,  and  it 
vras  said  by  the  Court  that  "this  suggestion  comes  from  a  misapprehension  oi 
the  statutory  provision  referred  to,  as  that  is  apphcable  only  to  a  judgment 
against  a  decedent  which  is  a  lien  on  his  land  at  the  time  of  his  death.  It  does 
not  regulate  the  lien  of  such  a  judgment  on  land  aliened  by  him,  nor  dees  the' 
death  of  the  terre  tenant  continue  the  lien  of  it  upon  such  land."  The  state- 
ment that  the  statute  does  not  regulate  the  judgment  on  land  aliened  by  the 
dtcedent  is  purely  obiter,  there  being  nothing  in  the  case  to  call  for  any  decision 
on  that  matter.  The  only  question  was  whether  the  death  of  the  terre  tenant 
kept  the  judgment  alive,  and  it  had  already  been  determined  that  it  did  not,  nor 
could  the  Act  have  any  such  meaning.  The  matter  was,  however,  before  the 
Court  in  the  east  of  Nicholas  vs.  Phelps,  IS  Pa.  St,  36,  where  the  precise  ques- 
tion arose,  and  it  was  said  that  although  the  Act  of  Assembly  of  1834  speaks  of 
the  continuance  of  the  lien  of  judgments  on  the  land  of  defendant  at  the  time 
of  his  death,  and  extends  it  for  five  years  froni  that  ptriod.  it  is  nevertheless 
to  be  interpreted  as  relating  to  lands  of  which  he  was  seiied  at  the  rendition  of 
the  judgment,"  and  a  judgment  against  one  who  had  pleadtd  as  a  terre  tenant 
was  stutained  on  this  ground.    The  precise  question  was  again  brought  into  the 
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Supreme  Court  in  the  case  ol  Stevenson  vs.  Black,  1  Atl.  Rep.  312;  S,  C.  1  Cen- 
tral Rep.  353.  In  this  case  the  Court  says :  "The  construction  given  in  Nicholas 
vs  Phelph,  3  Har.  36,  to  Section  25  of  the  Act  of  February  24.  1834,  has  been 
acquiesced  in  for  thirty-five  years;  we  are  not  aware  that  its  correctness  has 
bten  questioned  in  this  Court  during  ail  that  time.  If  the  statute  was  now 
before  us  for  the  first  time  its  proper  construction  would  be  a  fair  question  for 
arxument  This,  however,  does  not  justify  us  in  now  disturbing  that  which  has 
been  recognized  as  correct  construction  for  so  many  years.  Titles  have  passed 
and  been  acquired  in  reliance  on  its  correctness.  We  recognize  it  as  the  law 
of  this  Commonwealth  and  adhere  to  the  Act,    It  rules  this  case." 

More  than  sixty  years  have  now  passed  since  the  case  of  Nicholas  vs.  Fhelps, 
and  we  are  not  aware  that  its  correctness  has  ever  been  questioned  in  that  time. 
We  quite  agree  with  the  expression  of  the  Court  in  1885  that  if  the  question  were 
new  the  proper  construction  of  the  Act  might  be  a  fair  question  for  argument, 
)iut  that  this  would  not  justify  disturbing  It  at  this  day. 

The  rule  for  judgment  is  therefore  made  absolute. 


Hirach  vs.  Zelnicker  Supply  Company. 

Foreign  attachment Ru}e  to  dissolve Existence  of  debt. 

Upon  a  rule  to  dissolve  a  forelen  attachment,  evidence  was  taken  tending  to 
show  thot  the  defendant  did  not  own  the  debt  claimed  to  be  attached.  Held  that 
the  question  of  the  existence  of  the  debt  cannot  be  tried  and  dlapoBed  of  In  this 
manner,  and  the  rule  should  be  dls chanced. 

m,  1913.    Docket 


Shafer,  J..  January  S,  1914— The  proceeding  is  a  foreign  attachment  in  which 
the  Bank  of  Pittsburgh,  N.  A.,  is  made  garnishee.  Upon  service  of  the  writ 
upon  garnishee  it  presented  its  petition  for  a  rule  to  show  cause  why  the  attach- 
ment should  not  be  dissolved,  which  was  granted,  and  that  rule  is  now  before 
us.  The  petition  avers,  in  substance,  that  the  garnishee  has  no  money  in  its 
hands  belonging  to  the  defendant.  They  say  that  a  draft  made  by  the  defendant 
upon  the  plaintiff  was  sent  to  them  for  collection  by  the  National  Bank  of  Com- 
merce of  St.  Louis,  and  that  the  draft  was  paid  by  the  drawee,  and  that  they 
now  have  the  proceeds  of  it  in  their  possession,  which  belong  to  the  Sl  Louis 
bank.  To  this  petition  the  plaintiff  answered  by  an  allegation  that  the  draft 
mentioned  in  the  garnishee's  petition  was  the  property  of  the  defendant  and  that 
the  St.  Louis  bank  had  no  right  or  interest  in  it  except  as  agent  for  the  defendant 
Company,  to  collect  The  depositions  of  officers  of  the  St  Louis  bank  were  taken, 
tending  to  show  that  the  draft  in  Question  belonged  to  the  bank  and  not  to  the 
defendants  herein,  the  allegation  being  that  it  had  been  purchased  from  them. 
No  testimony  was  taken  on  behalf  of  the  plaintiff. 

On  this  state  of  the  record  the  garnishee  insists  that  the  attachment  ahould 
be  dissolved  for  the  reason  that  it  thereby  appeared  that  nothing  had  been  at- 
tached. An  examination  of  the  cases  cited  by  both  parties  shows  that  the  ques- 
tion of  the  existence  of  the  dtbt  claimed  to  be  attached  cannot  be  thus  tried  by 
the  Court  and  disposed  of  finally:  Lawrence  vs.  Orlady,  87  Pa„  226;  Hildreth 
vs.  Kepner,  11  D,  R..  789. 

The  rule  is  therefore  discharged. 
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Schreib  et  ax.  vs.  Borough  of  East  PitUburgh. 

Personal  injitry Burden  of  proof Lack  of  evidence Non-aUt. 

A  minor  was  engaged.  In  delivering  mUlc  for  hl«  t&ther,  a.  milk  dealer,  od  a 
milk  route  IQ  the  Boroug-h.  He  wma  rB.mllla.r  with  the  Btreete  upon  whlcU  He  made 
delLvery.  He  atarted  at  1  A.  M.  one  momlDK  in  Ootober  with  a  helper  K  nuOce 
delivery.  Sbortlr  &ft«r  alx  the  heUier  left  him.  Two  hours  thereafter  he  vrsa 
found  dead  In  the  bed  of  a  creek,  the  wagou  overturned  and  the  horas  deeA  near 
him.  The  creek  waa  Ee[)arated  from  the  Borouth  road,  upon  which  hla  helper 
left  him,  b7  a  iteam  railroad  truck.  There  waa  no  fence  between  the  railroad 
and  the  atraet.  or  between  the  railroad  and  the  creelc  The  horse  he  'Irove  tnM 
lentle.  No  one  saw  the  aocldent  nor  were  any  other  facte  relating'  to  hie  death 
developed. 

In  an  Action  by  the  father  acalnat  the  BorouKh,  for  Ioib  reaultlng  lu  the 
death  of  Ala  minor  child,  it  wsa  Held  that  the  burden  reeled  upon  the  plalotill 
to  show  that  the  neKllcance  of  the  defendant  waa  the  proximate  cause  of  the 
accident.  That  It  could  not  be  Inferred  from  the  evidence  that  the  def'indant 
Ttolatcd  any  duty  in  not  having  a  barricade  at  the  place  of  the  accident,  nor 
could  the  CBuae  of  the  accident  be  attributed  to  the  fact  that  lights  were  not 
burninK  upon  the  atr««t.  In  as  much  as  It  may  be  as  fairly  Inferred  that  the 
deceased  waa  negllsent  aa  tte.t  any  act  of  the  defendant  mused  the  acoldent,  a, 
compulaon'  non-suit  was  properly  granted. 

Motion  to  take  off  judgment  of  non-suit.  No.  332  February  Term,  1910. 
C.  P.  Allegheny  CounQr. 

Joseph  D.  Hem,  for  plaintiffs. 
James  A.  Nugent,  for  defendant 

SwSAMNGEN,  J„  .\pril  3,  1914.— This  action  in  trespass  was  brought  by 
Joachim  Schreib  and  his  wife  against  the  Borough  of  East  Pittsburgh  to 
recover  damages  on  account  of  the  death  of  their  son,  Alfred  Schreib,  who 
was  a  minor  about  eighteen  years  of  age.  The  latter  was  found  dead  in 
Turtle  Creek,  within  the  limits  of  said  borough,  on  the  morning  of  October 
8,  1909,  and  it  was  alleged  that  his  death  was  caused  by  the  neghgence  of 
the  borough,  in  not  having  its  street  properly  guarded  and  lighted.  At  the 
close  of  the  testimony  offered  by  the  plaintiffs,  upon  motion  of  defendant's 
counsel,  a  judgment  of  compulsory  non-suit  was  entered.  This  motion  was 
then  made  by  the  plaintiffs  to  take  off  the  judgment  so  entered;  and  the 
cause  was  argued  before  the  Court  in  banc. 

Oa  October  8,  1909,  and  for  a  considerable  time  prior  thereto,  Joachim 
Schreib  and  another  son  were  engaged  in  the  dairy  business  in  the  Borough 
of  East  Pittsburgh.  Said  Alfred  Schreib  delivered  milk  for  them,  using  a 
one-horse  covered  wagon  for  that  purpose.  In  doing  this,  he  was  obliged  to 
pass  along  Braddock  avenue,  a  highway  of  said  borough,  which  at  and 
near  the  place  of  the  accident,  ran  in  an  east  and  west  direction.  The  width 
of  said  avenue  was  not  definitely  shown,  but  there  were  two  parallel  street 
railway  tracks  located  thereon,  and  it  was  paved.  The  avenue  followed  the 
general  course  of  Turtle  Creek,  a  large  stream  which  flowed  in  a  general 
westerly  direction  through  the  borough.  The  bed  of  the  stream  was  much 
lower'  than  the  surface  of  the  avenue,  the  bank  being  quite  steep.  Between 
the  avenue  and  the  top  of  said  bank,  there  was  the  track  of  a  steam  railroad. 
The  territory  of  said  borough  extended  to  the  middle  line  of  Turtle  Creek. 

It  was  shown  that,  at  one  time,  there  had  been  a  fence  along  the  bank 
of  the  creek,  but  its  exact  location  was  not  made  certain.  This  fence  was 
removed  quite  a  long  time  prior  to  the  accident  of  October  8,  -1909,  but 
the  evidence  did  not  disclose  when,  how,  why,  nor  by  whom  it  had  been 
removed.  Braddock  .\venue  was  lighted  with  street  lights,  but  they  were 
not  borning  the  night  of  the  accident,  and  they  had  not  been  kept  burning 
for  some  titiu  prior  thereto. 
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Sobrtib  at  us.  vi.  Borougb  of  Eaat  Pltuburgh. 

In  the  early  raorning  of  October  8,  1909,  as  had  been  his  custom, 
Alfred  Schreib  and  his  helper  started  with  a  load  of  milk  for  delivery.  The 
morning  was  dark  and  very  foggy.  The  horse  was  sound  and  quiet.  After 
serving  some  customers,  the  htlper  left  Alfred  in  the  wagon  on  Braddock 
Avenue  to  deliver  some  milk  on  the  hill.  Tfais-was  about  four  o'clock  A.  M. 
It  was  Alfred's  purpose  to  delivEr  milk  to  other  customers  and  then  return 
to  the  place  on  Braddock  Avenue,  where  the  two  separated.  The  helper 
returned  in  about  an  hour,  but  neither  Alfred  nor  the  horse  and  wagon 
were  there.  After  waiting  some  time,  the  helper  started  in  search.  Later, 
about  6:30  o'clock  A.  M.,  Alfred  was  found  dead  under  the  overturned 
wagon  in  the  bed  of  Turtle  Creek,  and  the  horse  was  also  lying  dead  a 
short  distance  below  the  wagon.  The  point,  where  Alfred  and  the  horse 
and  wagon  were  found  in  the  creek,  was  about  one  thousand  feet  distant 
from  the  point  in  Braddock  Avenue,  where  the  helper  had  previously 
left  him. 

There  was  no  evidence  whatever  to  show  how  Alfred  Schreib  came  to 
his  death.  Whether  he  drove  over  the  bank,  whether  the  horse  became 
frightened  and  ran  over,  or  whether  they  were  knocked  over  the  bank 
by  a  railroad  train  or  by  a  street  car,  was  all  left  to  conjecture.  There 
was  no  evidence  of  any  marks  upon  the  avenue,  upon  the  steam  railroad 
track,  or  upon  the  bank  of  the  stream,  which  might  have  given  some  clew 
to  the  manner  in  which  Alfred  Schreib  reached  the  place  in  the  bed  of 
the  creek,  where  he  was  found  dead.  Under  the  law,  the  burden  rested 
upon  the  plainti£fs  to  show  that  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  accident.  No  one  saw  what  occurred;  we  onlv  know 
certain  circumstances  which  have  been  established.  The  deceased  was  left 
on  Braddock  Avenue,  in  a  place  of  safety,  about  4  o'clock  A.  Li.,  and,  about 
6:30  A.  M.,  he  was  found  dead  in  the  creek.  What  happened  in  the  mean- 
time, we  do  not  know,  and  the  evidence  does  not  furnish  any  means. of 
knowing  with  that  degree  of  certainty  required  by  .the  law.  As  well  can 
it  be  inferred  that  he  was  knocked  over  the  bank  by  a  train  or  by  a  street 
car,  as  that  he  lost  his  way  and  fell  over  by  reason  of  the  absence  of  a 
barricade.  Equally  as  well  can  it  be  inferred  that  he  carelessly  drove  over 
a  place,  where  he  knew  or  ought  to  have  known  there  was  no  barricade. 
Such  uncertainty  will  not  support  a  verdict. 

Besides  this,  we  are  unable  to  agree  that  the  defendant  violated  any 
duty  in  not  having  a  barricade  at  the  place  of  the  accident.  If  the  top  of 
the  bank  had  been  a  boundary  of  the  avenue,  it  might  be  said  that  the 
borough  had  omitted  its  duty.  But  the  top  of  the  bank  was  not  the  side 
of  the  avenue.  A  steam  railroad  track  intervened.  The  defendant  could 
not  go  upon  the  property  of  others  for_  the  purpose  of  erecting  barriers 
against  accidents  in  the  stream.  And  if  the  defendant  had  no  right  to  go 
upon  the  property  of  others  for  such  purposes,  how  can  negligence  be 
imputed  to  it  for  not  doing  so?  The  failure  of  the  defendant  to  keep  the 
lights  burning  upon  the  avenue  may  have  been  an  act  of  negligence.  But 
no  connection  whatever  was  shown  between  that  alleged  omission  and  the 
accident  which  happened  to  Alfred  Schreib. 

We  have  considered  the  case  without  reference  to  any  suggestion  of 
negligence  on  the  part  of  the  deceased.  He  was  of  responsible  age.  He 
was  familiar  with  the  locality.  He  knew  there  was  no  barricade  along 
the  top  of  the  bank.  He  must  have  known  the  street  lights  were  not  kept 
burning.  He  was  aware  Of  all  the  circumstances  and  was  bound  to  conduct 
himself  accordingly.  It  may  just  as  fairly  be  inferred  that  Alfred  Schreib 
was  negligent,  as  it  may  be  inferred  that  any  act  of  the  defendant  con- 
tributed to  the  accident.     If  he  failed  to  exercise  ordinary  care  under  the 
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,  of  course,  the   plaintiffs  cannot  i 
eluded  by  whatever  he  may  have  done. 

In  view  of  the  foregoing,  we  are  obliged  to  hold  that  the  evidence 
produced  did  not  justify  the  sabnrission  of  the  case  to  the  jury.  It  was 
altogether  too  uncertain.  Probably  this  could  not  have  been  helped  on 
account  of  the  peculiar  circumstances  of  the  accident  to  this  unfortunate 
young  man.    We  are,  therefore,  compelled  to  refuse  this  motion. 

And  now,,  to  wit:  April  3.  1914,  after  argument  and  upon  consideration, 
the  motion  to  take  off  the  judgment  of  compulsory  non-suit,  heretofore 
entered,  is  refused. 


Supreme  Lodge  Knighta  and  Ladlea  of  Honor  va.  Ulanowsky  et  aL 

Benedcial  society Itisuifmce Appointment  of  btntftcxary  in  cotisideration  of 

marriage Rights  of  beneAciary. 

nie  appointment  of  a  woman  aa  beneficiary  under  an  tnaurance  polfor  In  a 
beneflclBl  aoclety  mada  before  and  In  conalderatton  of  marrlaee  veata  after  the 
maniage,  full  and  legal  title  In  the  Insurance  fund  In  tbe  wife,  and  aurone  aubae- 
qnentlr  appointed  benellclary  by  the  hueband  will  hold,  tba  money  aa  truatee  for 
tbe  wife. 

Feigned  Issue.    No.  967  July  Tenn,  1913.    Docket  C.    C.  P.  Allegheny  County. 


Shapes,  J.,  March  23,  1914.— The  bill  in  this  ease  is  by  a  beneficial  organiza- 
tion against  the  beneficiary  named  in  the  certificate  and  another  claimant 
of  the  fund.  The  cause  was  so  proceeded  in  that  a  decree  was  entered  that 
the  bill  was  properly  filed,  that  the  amount  of  the  beneficial  certificate, 
12,000.00,  should  be  paid  into  Court,  and  that  the  two  defendants  should 
interplead.  It  was  thereupon  agreed  by  them  that  the  feigned  issue  between 
them  should  be  heard  by  the  Court  without  the  intervention  of  a  jury; 
and  thereupon  testimony  of  the  parties  was  taken  as  upon  a  feigned  issue 
wherein  Minnie  Ulanowsky  was  treated  as  plaintiff  and  Rosia  Adelman  as 
defendant,  from  which  testimony  is  derived  the  following: 

FINDING  OF  FACTS. 

First.  Israel  Ulanowsky  lived  with  his  wife  and  daughter,  Rosia  AdeN 
man,  in  New  York,  and  some  years  before  the  taking  out  of  the  policy 
herein,  came  to  Pittsburgh,  leaving  his  wife  and  daughter  behind. 

Second.  In  the  year  1902  he  became  a  member  of  Garfield  Lodge  of 
the  Knights  and  Ladies  of  Honor,  applying  at  that  time  for  a  benefit  cer- 
tificate of  $1,000  payable  to  his  daughter,  Rosia  Ulanowsky,  and  afterwards 
in  May,  1903,  increased  his  benefit  certificate  to  $2,000.  His  wife  was  dead 
by  this  time,  as  we  understand  it.  The  rules  of  the  order  and  the  terms  of 
the  benefit  certificate  provided  that  the  beneficiary  could  be  changed  at  any 
ttme  upon  his  application. 

Third.  In  the  Summer  of  1903  he  entered  into  a  treaty  of  marriage 
with  Minnie  Oberfeld,  who  was  a  widow  with  one  daughter,  and  after 
some  negotiations  between  the  parties,  conducted  in  part  at  least  by  go- 
betweens,  it  was  agreed  that  he  should  marry  her  and  that  he  should  give 
her  the  benefit  certificates  which  he  had  in  his  favor,  including  the  one  in 
question  here,  and  should  make  a  will  in  her  favor.  He  thereupon,  in 
November,    1903,   a   few   days  before    the   marriage   ceremony   took   place. 
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changed  the  beneficiaries  in  the  polices  in  question  to  the  defendant,  Minnie 
Ulanowsky,  desi^ating  her  by  that  name,  and  the  marriage  was  thereupon 
celebrated  and  a  short  time  thereafter  he  made  a  will  which  undertook  to 
give  her  all  the  proceeds  of  the  policies  held  by  him,  including  the  one  in 
question  herein.  The  transfer  of  this  policy  and  the  other  policies  to  her 
name  and  for  her  benefit  was  a  considerable  part  of  the  consideration  enter- 
ing into  the  ante-nuptial  contract  between  the  parties,  and  the  marriage 
was  entered  into  by  Minnie  Ulanowsky  upon  the  faith  of  it 

Fourth.  The  husband  and  wife  and  the  daughter  of  the  wife  lived 
together  from  that  time  to  the  time  of  his  death.  Alt  of  them  worked 
industriously,  the  wife  and  daughter  at  stripping  tobacco  and  the  husband 
at  his  trade  of  a  cgoper;  but  during  a  considerable  part  of  the  time  he  was 
not  able  to  work  on  account  of  sickness.  The  dues  to  the  Society  were 
paid,  in  large  part  at  least,  by  the  wife  from  her  own  earnings. 

Fifth.  A  year  or  two  before  Ulanow sky's  d«ath  his  daughter  Kosia 
came  to  Pittsburgh,  and  soon  thereafter  married;  and  in  November,  1908. 
Ulanowsky  took  the  certificate  in  question  in  this  case  and  surrendered  'it, 
and  had  a  new  certificate  issued  wherein  his  daughter  Botia  Adelman  was 
named  as  beneficiary.  The  contention  of  the  wife  as  to  how  this  came 
about  was  that  while  her  daughter  was  sick  in  the  hospital,  in  September 
of  1908,  her  husband  took  this  policy  from  the  drawer  in  the  house  in  which 
she  kept  the  policies  and  the  will,  and  caused  the  change  of  the  beneficiary 
to  be  made,  and  that  upon  her  return  and  discovery  that  it  had  been  taken 
her  husband  explained  to  her  that  he  had  taken  it  at  the  solicitation  of  his 
daughter,  but  that  it  could  do  the  wife  no  harm  because  it  was  given  to 
her  in  the  will  and  that  for  that  reason  he  had  left  the  will  with  the  papers', 
and  that  she  was  satisfied  with  -that  enplanation  that  it  did  not  affect  her 
rights.  The  contention  of  the  daughter  is  that  this  change  was  made  with 
the  full  knowledge  and  consent  of  the  wife;  that  the  wife  complaitied  that 
the  payments  of  dues  were  too  heavy  and  that  she  would  rather  t>ave  the 
money  in  another  form,  and  agreed  that  her  husband  might  turn  over  this 
policy  to  his  daughter,  as  he  had  not  given  her  anything  eke  upon  lier 
wedding.  The  testimony  of  the  parties  is  flatly  contradictory  on  this  point 
As  the  wife  evidently  set  great  store  by  these  policies,  and  the  health  of 
her  husband  was  precarious,  we  are  inclined  to  believe  it  highly  improbable 
that  she  would  agree  to  give  them  up  after  having  paid  the  dues  on  them 
for  a  considerable  time.  We.  therefore,  find  as  a  matter  of  fact  that  the 
policy  was  not  taken  by  her  husband  with  her  consent,  hut  that  she  knew 
of  it  being  taken  a  month  or  two  afterwards,  as  stated  by  herself. 

Sixth.    The  husband  died  in  March.  1913. 

CONCLUSIONS  OF  LAW. 

First  Minnie  Ulanowsky  having  agreed,  in  consideratiort  of  being 
made  beneficiary  in  the  policy  herein,  to  marry  the  insured,  arid  having 
performed  that  promise,  acquired  an  equitable  right  in  the  benefit  repre* 
aented  by  the  certificate.  A  formal  transfer  of  the  certificate  into  "her 
name  had  berin  in  fact  made  a  few  days  before  the  marriage.  This  would 
have  been  void  if  the  marriage  had  not  taken  place,  but  when  the  marriage 
did  take  place,  in  the  absence  of  any  objection  on  the  part  of  the  Society, 
she  acquired  a  legal  as  well  as  an  equitable  right  to  the  benefit  Of  the 
certificate,  which  could  not  be  taken  away  from  her  without  her  consent; 
Pcnna.  R.  R.  Co.  vs.  Wolf.  203  Pa.  St.,  269. 

Second.  The  change  of  beneficitry  brought  about  by  the  insured  with- 
out the  consent  of  his  wife  and  contrary  to  her  interest  wM  ineffectul  to 
deprive  her  of  her  right  to  the  proceeds,  and  makes  the  Mw  beneficiary, 
in  effect  a  trustee  of  the  proceeds  for  the  wife. 
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Third.  Minnie  Ulanowsky  is,  therefore,  entitled  to  be  paid  the  money 
in  Coart,  less  the  poundage  and  the  amount  of  dues  paid  by  Rosia  Adelman 
from  the  transfer  of  the  certificate  to  the  death  of  the  insured,  which  we 
understand  the  counsel  for  Minnie  Ulanowsky  to  concede  her  right  to  have, 
which  amount  should  be  paid  to  her.  This  amount  is  a  matter  of  calcula- 
tion, and  if  counsel  do  not  agree  upon,  is  to  be  ascertained  by  the  Court 
b«torc  an  order  of  payment  is  made. 


Commonwealth  n.  Kaiser. 
Criminal  practice Indiclment Snffidency  of Bigamy. 

An  Indictment  drawn  merel}>  in  the  lanKuage  of  the  statute  prohibiting  tha 
crime  and  prescrtblng  the  punishment  is  good.  If  more  Bpeclflc  alleBatlona  than 
those  contained  In  the  Indictment  be  desired  by  a  defendant,  to  enable  him  to 
firepare  hla  dsfenae,  or  to  protect  him  SKalnat  a  second  prosecution  for  the  same 
offense,  he  mar  apply  for  a  bill  of  particulars. 

An  Indictment  charging  that  the  defendant  "unlawfully,  wilfully  3.nd  msllc- 
loaalr  did  have  two  wives  at  one  and  the  same  time,"  Is  sufficient  under  the  act 
of  March  17,  ISOI.  P.  L.  102,  making  it  a.  misdemeanor  for  any  person  Id  have 
two  wives  or  two  huabands  at  one  and  the  same  time. 

.  Where  a  defendant  la  Indicted  on  two  counts  relative  to  the  same  nffaDB^ 
and  the  district  attorney  electa  to  proceed  to  trial  on  the  aecond  count  only, 
reference  may  be  had  to  the  flrst  count  for  the  date  on  which  the  commlsalan  of 
ttie  oSenae  la  laid. 

Conrte  now  loolt  more  to  substanlla]  Justice  than  to  artificial  nicety. 

Motion  in  arrest  of  judgment.  No.  129  March  Sessions,  1914.  Q.  S-  Fay- 
ette County- 

William  A.  Miller,  assistant  district  attorney,  and  F.  B.  younktn,  for  com- 
monwealth. 

George  Patterson,  for  defendant 

Van  Swearingen,  J.,  May  5,  1914.— There  were  two  counts  in  the  indict- 
ment against  the  defendant,  each  charging  bigamy.  At  the  trial  counsel 
for  the  defendant  moved  the  court  to  quash  the  indictment  or  require  the 
district  attorney  to  elect  on  which  of  the  counts  he  would  proceed  to  trial. 
It  was  conceded  that  the  two  counts  referred  to  the  same  ofiense,  and  the 
commonwealth  elected  to  go  to  trial  on  the  second  count  only.  Counsel 
for  the  defendant  then  moved  to  quash  the  second  count,  which  motion  we 
overruled.  The  defendant  was  convicted,  and  there  now  is  before  us  a 
motion  in  arrest  of  judgtnent.  In  substance  the  reasons  assigned  are,  (1) 
that  the  second  count  in  the  indictment  is  not  supported  by  the  information, 
(2)  that  it  does  not  give  the  names  of  the  parties  to  whom  it  is  alleged 
the  defendant  was  married,  (3)  that  it  does  not  set  forth  the  places  and 
circumstances  of  the  marriages,  (4)  that  it  does  not  declare  that  oither  of 
the  alleged  wives  of  the  defendant  is  living,  and  (5)  that  the  indictment 
is  defective  and  is  not  sufficient  upon  which  to  sustain  a  conviction  of  the 
defendant. 

The  information  was  made  by  Mrs.  Lou  Loudermilk,  and  alleged  that 
"At  Uniontown,  in  the  County  of  Fayette,  within  two  years  last  past,  the 
defendant  aforesaid,  David  Kaiser,  did  then  and  there  unlawfully  and  wil- 
fully go  through  a  marriage  ceremony  with  the  daughter  of  deponsnt,  said 
defendant  having  then  and  there  a  lawfully  wedded  wife,  Anna  B.  Kaiser, 
amlivorced  and  marriage  unannulled,  and  said  deponent's  daughter  being 
then  and  there  unmarried  and  not  knowing  said  defendant  was  a  married 
man;  uid  defendant  having  then  and  there  entered  into  a  bi^mous  marria- 
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with  said  daughter  of  deponent,  contrary  to  the  Act  of  Assembly  in  such 
case  made  and  provided."  The  indictment  set  forth  that  "The  Grand'Inqnest 
of  the  Commonwealth  of  Pennsylvania,  now  inquiring  in  and  for  the  body 
of  the  County  of  Fayette,  upon  their  oaths  and  solemn  affirmations,  respec- 
tively, do  present  *  *  *  (2)  that  the  said  David  Kaiser,  yeoman,  on  the 
day  and  year  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
aforesaid,  unlawfully,  wilfully  and  maliciously,  did  have  two  wives  at  one 
and  the  same  time,  contrary  to  the  form  of  the  act  of  the  general  assembly 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  nf  the 
Commonwealth  of  Pennsylvania."  The  accusation  of  the  indictment  is  in 
the  exact  words  of  the  Act  of  March  27,  1903,  P.  L,  102,  making  it  a  mis- 
demeanor for  any  person  to  "have  two  wives  or  two  husbands  at  one  and 
the  same  time."  The  act  provides  that  the  word  "husband"  or  "wife," 
for  the  purposes  of  the  act,  shall  be  construed  to  include  any  person  who 
has  gone  through  any  form  of  marriage  with  any  other  person,  which 
form  is  recognized  as  binding  by  the  laws  of  the  place  where  such  form 
is  used,  whether  the  marriage  be  valid  in  law  or  not,  if  not  legally  declared 
annulled  and  void  by  the  decree  of  a  proper  court  of  record. 

The  llth  section  of  the  Criminal  Procedure  Act  of  March  31,  1860,  P.  L. 
427,  provides  that  "every  indictment  shall  be  decreed  and  adjudged  sufficient 
and  good  in  law  which  charges  the  crime  substantially  in  the  language  of 
the  act  of  the  assembly  prohibiting  the  crime  and  prescribing  the  punish- 
ment."  If  more  specific  allegations  than  those  contained  in  the  indictment 
be  desired  by  a  defendant,  to  enable  him  to  prepare  his  defense,  or  to 
protect  him  against  a  second  prosecution  for  the  same  crime,  he  may  apply 
for  a  bill  of  particulars.    Commonwealth  vs.  Miller,  31  Pa,  Superior  Ct.  309. 

The  time  of  the  commission  of  the  offense  alleged  is  not  stated  in 
the  second  count  in  this  indictment,  except  that  it  was  "on  the  day  and 
year  aforesaid,"  referring  to  an  allegation  in  the  first  count  that  the  offense 
was  committed  on  the  2nd  day  of  March,  1914.  But  that  reference  is 
enough.  "The  time  of  the  commission  of  the  offense  may  be  sufficiently 
stated  by  reference  to  a  time  previously  set  forth,  as  where  it  is  expressed 
in  a  prior  count."  Joyce  on  Indictments,  sec.  324.  It  is  true  the  common- 
wealth elected  to  proceed  to  trial  on  the  second  count  only,  but  that  i» 
no  reason  why  reference  may  not  be  had  to  the  first  count  for  the  time 
of  the  commission  of  the  offense.  "An  indictment  is  good  in  which  the 
day  of  the  commission  of  the  offense  is  laid  by  reference  to  the  caption." 
Jacobs  vs.  Commonwealth,  5  S.  &  R.,  315.  Speaking  on  that  question  in 
the  case  last  cited,  Mr.  Justice  Gibson  said:  "It  is  absolutely  necessary  that 
a  day  certain  be  laid.  But  although  certainty  of  time  be  material  in  a 
legal  point  of  view,  it  cannot  be  pretended  that  it  is  of  much  practical 
consequence  to  the  prisoner,  either  in  giving  notice  of  the  speciRc  charg'e 
alleged  against  him,  or  in  aiding  him  to  defend  himself  against  It;  for 
the  prosecutor  may  give  evidence  of  an  offense  committed  on  any  ither  day 
previous  to  the  finding  of  the  indictment;  and  on  the  plea  of  autrefois 
acquit  the  defendant  is  usually  under  the  necessity  of  proving  the  identity 
of  the  offense  charged  in  each  indictment  by  evidence  dehors  the  record, 
I  am,  therefore,  well  disposed  to  get  over  an  objection  of  this  sort  whenever 
I  can.  Here  the  day  may  be  rendered  certain  by  reference  to  the  year 
stated  in  the  caption."  The  caption  to  the  indictment  there  was,  "December 
Sessions.  1818,"  and  the  time  when  the  offense  was  committed  could  he 
determined  only  by  reference  to  the  caption  through  the  words  in  the  body 
of  the  indictment,  "on  the  twelfth  day  of  August  in  the  year  aforesaid." 
That  was  going  further,  it  seems  to  us.  than  we  are  required  to  go  in  thia 
case.  ''Criminal  pleading  is  no  longer  the  technical  thing  it  was,  and  courts 
look  more  to  substantial  justice  than  artificial  nicety."    Common  wealth  vs. 
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New  Brighton  Borough,  15  Pa.  Superior  Ct.,  158,  In  using  the  language 
last  quoted  President  Judge  Rice,  of  the  Superior  Court,  cited  Common- 
wealth vs.  Keenan,  67  Pa.,  203,  where  it  was  said  by  Mr.  Justice  Agnew: 
"The  strictness  of  criminal  pleading  has  found  its  greatest  rigor  and  its 
highest  reason  in  a  country  where,  in  the  time  when  Sir  William  Black- 
Stone  wrote,  one  hundred  and  sixty  offenses  were  punishable  with  death. 
Humane  judges  would  catch  at  any  slip  when  a  life  was  to  be  saved.  But 
in  this  state,  where  but  a  single  crime  is  capital,  and  where  the  whole  crim- 
inal code  is  administered  in  mildness  and  mercy,  there  is  no  such  reason 
for  strictness  of  pleading." 

The  time  of  the  commission  of  the  alleged  offense  appears  iiufficieutly 
in  this  indictment.  The  count  upon  which  the  defendant  was  tried  and 
convicted  is  in  the  exact  words  of  the  act  prohibiting  the  crime  and  pre- 
scribing the  punishment.  No  particulars  w 
The  informatfon  fully  sustains  the  second  < 

indictment  itself  is  sufficient  to  sustain  conviction  and  sentence.  There  is 
no  legal  reason,  therefore,  why  judgment  on  the  verdict  of  the  jury  should 
be  arrested. 

And  now.  May  5,  1914,  the  motion  of  defendant  for  arrest  of  judgment 
.  is  overruled  and  dismissed. 


In  re  Petition  for  the  Establishment  of  Boyce  Independent  School  District. 
School  Code  of  1911 Independent  school  district- Townships. 

Where  a  petition  Is  flled  tor  the  erection  of  an  Independent  school  district,  out 
of  territory  situated  In  two  townships,  under  Section  117  of  the  School  Code  of 
Ibll,  the  Court  will  take  Into  conelderatlnn  the  welfare  of  the  pupils  aod  lax- 
payers  of  the  TownBhlpa  out  oC  which  the  new  district  Is  to  be  erected  and 
where,  from  the  evidence  adduced  at  a  hearing  on  said  petition,  II  appears  that 
the  creation  of  such  new  district  wilt  work  to  the  dlsadvantBge  of  one  of  the 
TownshlpH,   the  petition  will  be  refused. 

The  policy  of  the  School  Code  of  1911  is  to  further  uniformity  in  school 
districts  throughout  the  state  and  that  policy  Is  not  to  be  departed  from  except 
In  cases  of  unavoidable  neceasity. 

Petition  for  the  erection  of  an  independent  school  district.  No.  2128  July 
Term,  1914.    C.  P.  Allegheny  County. 


ShafEb,  J,,  July  18,  1914.— The  proceeding  is  a  petition  under  a  Section 
of  the  School  Code,  praying  the  Court  to  decree  the  erection  of  an  indepen- 
dent school  district  out  of  the  territory  described  in  the  petition  lying  partly 
in  the  Township  of  Upper  St.  Clair  and  partly  in  that  of  South  Fayette,  The 
petition  describes  the  proposed  district  beginning  on  the  Washington  County 
Line  at  a  certain  farm  line  and  following  lines  of  the  Pittsburgh  City  Farm 
back  to  the  Washington  County  line,  and  it  is  alleged  in  the  petition  that 
it  contains  1,500  acres  and  that  there  reside  in  the  district  twenty-five 
children  of  school  age  and  that  the  school  houses  now  provided  are  a  great 
and  inconvenient  distance  from  the  inhabitants  of  the  district.  The  pro- 
posed district  is  in  the  valley  of  the  Chartiers  Creek,  including  the  Pitts- 
burgh City  Farm,  known  as  Marshalsca,  and  land  below  it  to  the  Wash- 
ington County  line,  the  Creek  itself  being  the  boundary  between  the  two 
townships.  There  is  a  school  house  in  each  of  the  Townships  on  the  hill 
above  the  Creek,  each  of  which  school  houses  has  been  in  existence  in  the 
place  they  now  are  for  many  years.     From  the  middle  of  the  district'  it  if 
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between  one  and  one-baU  and  two  miles  to  either  school  houses  and  each 
school  house  is  three  hundred  or  more  feet  above  tht:  creek.  There  is  a 
great  discrepancy  in  the  estimate  of  the  parties  as  to  the  area  of  the  pro- 
posed district.  While  the  petition  puts  it  at  1,500  acres,  the  only  witness  of 
the  petitioners  on  the  subject  put  it  at  2,500  acres.  Of  this  about  600  acres 
belongs  to  the  City  of  Pittsburgh  and  is  not  assessable  for  school  purposes 
and  one  or  two  farms  adjoining  the  Washington  County  line,  are  assessable 
in  Washington  County  by  reason  of  the  situation  of  the  mansion  house. 
By  a  calculation  made  by  one  of  the  counsel  during  the  hearing,  by  adding 
up  the  assessment  of  all  the  pieces  of  property  contained  in  the  district  it 
appears  that  in  South  Fayette  Township  there  are  ^38  acres  assessed  and 
in  Upper  St.  Clair  about  200  acres.  The  surface  is  assessed  at  about  $60  an 
acre,  and,  the  whole  of  the  district  being  underlaid  with  Pittsburgh  coal,  the 
coal  is  assessed  at  $240  an  acre.  If  the  land  subject  to  taxation  be  treated 
as  700  acres,  this  together  with  the  600  acres  of  Marshalsea  and  the  farms 
assessed  in  Washington  County  would  seem  to  agree  fairly  with  the  allega- 
tions of  the  petition  that  the  whole  tract  contained  1,500  acres. 

The  Act  of  Assembly  under  which  the  proceeding  is  had,  being  Section 
U7  of  the  School  Code,  directs  that  the  Court  shall  take  into  consideration 
the  welfare  of  the  pupils  and  taxpayers  of  ihe  Townships,  as  well  as  of  the 
proposed  independent  school  district,  and  further  provides  that  if  such  inde- 
pendent district  is  erected  it  may  be  abolished  at  any  time  by  the  Court  of 
Common  Pleas  upon  petition  and  its  territory  revert  to  the  districts  from 
which  it  was  taken,  and  its  property  and  indebtedness  shall  be  apportioned 
among  them.  The  Township  of  South  Fayette  is  compelled  to  maintain  a 
large  number  of  schools,  some  thirty  odd,  as  we  remember  the  testimony, 
and  levies  a  school  tax  of  nine  milts.  This  state  of  affairs  is  brought  about 
by  the  fact  that  it  contains  a  number  of  mining  villages.  Tt  does  not  appear 
from  the  evidence  how  Upper  St.  Clair  is  situated  in  this  respect.  It  is  evi- 
dent, however,  that  to  take  438  or  more  acres,  assesses  at  $300  an  acre,  in- 
cluding tTie  coal,  from  South  Fayette  Township,  is  to  take  away  from  it  an 
annual  sum  very  much  greater  than  the  average  cost  of  the  education  of 
the  pupils  living  in  the  district  to  be  taken  away  and  the  great  burden  rest- 
ing upon  the  Township  would  be  materially  increased.  So  long  as  the  coal 
remains  unmined,  the  tax  of  nine  mills,  or  even  less,  on  the  700  acres  in  the 
district  would  produce  enough  to  carry  on  a  school  and  pay  for  a  school 
house  in  a  series  of  years.  When  that  coal  is  mined  out,  however,  which  is 
liable  to  be  at  any  time,  the  taxable  valuation  of  the  land  in  the  whole  dis- 
trict would  be  only  $42,000,  and  the  burden  of  maintaining  the  school  and 
paying  for  the  school  house  would  be  too  great  for  the  district  to  bear. 
There  would  then  be  a  proceeding  under  Section  118  of  the  Act.  to  abolish 
the  district  and  one  of  the  Townships  in  question  would  have  a  school  house 
situated  at  its  very  border  which  would  be  of  no  use  to  it  and  each  of  them 
would  be  saddled  with  a  part  of  the  debt  incurred. 

In  view  of  these  circumstances  and  of  the  fact  that  the  present  schools 
have  been  in  use  by  the  inhabitants  of  the  district  for  more  than  a  genera- 
tion, we  are  of  the  opinion  that  the  petitioners  have  not  made  out  a  casa 
requiring  the  erection  of  an  independent  school  district.  The  policy  of  the 
School  Code  is  to  further  uniformity  in  school  districts  throughout  the 
state  and  that  policy  is  nof  to  be  'departed  from  except  in  cases  of  unavoid- 
able necessity. 

The  petition  is  therefore  refused. 
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CrMinal    'tani InformoHoni^-^— Magistrate Costs- Collection    of Acts 

of  May  36,  1897.  and  March  10.  1905. 

When  a  Justice  of  the  Peace  tabes  acTeral  Informatioiui  against  different 
[leriKinB  In  a  criminal  proceedlns  uid  the  crime  charged  was  committed  by  the 
several  defendants  at  one  and  ttie  same  time,  one  hearing,  oat  subpoena,  one  oath 
administered  to  the  wltneaeeB,  one  mileage  and  one  witness  fee  for  each  wltneiu 
la  all  that  should  be  taxed  and  ooUectad  as  coHts.  For  Buch  an  oflense  all  the 
defendants  should  be  Included  In  one  Information  and  one  warrant  of  arrest  only 
should   Issue. 

When  one  of  the  defendants.  In  connection  with  his  One,  pays  the  coat«  alao, 
such  payment  Inures  to  the  beneflt  of  all  the  defendants  and  the  otdlectlOD  by 
the  Justice  of  the  Peace  from  the  other  defendants  Is  In  violation  of  the  Acta 
of  Hay  asth,  1897,  and  March  10th,  IBOB.  and  he  Is  subject  to  a  line  provldad  In 
the  esrlier  act. 

The  penalty  provided  by  the  Act  of  18ST  Is  a  penalty  of  fSO  far  each  ttam 
of  OTercbarge  made  In  connection  with  each  iDforniatlon  and  Is  not  limited  to  a 
penalty  of  |G0  for  all  the  overcharges  In  any  particular  caae. 

Molioii  for  judgment  twn  oUstanle  veredicto.  No.  2*.16  October  Term.  1912.- 
C.  P.  Allegheny  County. 

A.  C.  Stein  and  A.  C.  Teplitz,  for  plaintiff. 
Dunn  &•  Moorhead,  for  defendant. 

Evans,  J„  May  15,  1914.— This  and  five  other  cases  with  different  plaintiffs, 
but  against  the  same  defendant,  were  tried  at  the  same  time.  The  facts  are  the 
same  in  all  the'cases  and  are  not  in  dispute.  The  six  plaintiffs  in  these  cases,  an^J 
one  other,  were  residents  of  the  village  of  BIylhesdale,  in  Elizabeth  Township, 
this  County,  and  the  defendant  is  Justice  of  the  Peace  of  said  Township. 

On  or  about  the  fifth  of  June,  1912,  the  defendant  took  seven  infor- 
mations against  the  six  plaititiffs  and  one  other  for  disorderly  conduct  and 
issaed  seven  warrants  for  the  arrest  of  the  defendants.  Three  of  the 
defendants  were  arrested  at  one  time  and  four  of  them  were  arrested  at 
mother.  There  was  one  hearing  had  for  all  of  the  defendants,  three  wit- 
nesses were  sworn  but  once  and  testified  but  once,  but  one  judgment  was 
entered,  but  one  oath  administered  to  each  witness;  in  fact,  the  whole 
proceedings  was   but  one   case. 

There  is  no  question  that  the  disorderly  conduct  was  committed  by 
the  seven  persons  at  one  and  the  same  time,  and  one  information,  one 
warrant  of  arrest,  one  hearing,  one  subpoena  for  the  witnesses,  one  oath 
administered  to  the  witnesses,  one  service  of  subpoena  by  the  constable, 
one  mileage  and  one  witness  fee  for  each  witness  was  all  that  should  have 
been  taxed  and  collected  as  costs. 

The  plaintiffs  here  were  adjudged  guilty  and  directed  to  pay  a  fine 
and  costs,  and  in  default  to  serve  thirty  days  in  jail.  Two  of  the  defendants 
paid  their  fine  and  costs  and  were  not  committed.  The  other  five  did  not 
pay  their  fine  and  costs,  were  committed  to  jail  and  served  twenty-one 
days,  when  they  were  released  on  a  writ  of  Habeas  corpus. 

This  suit  is  brought  to  recover  the  penalty  of  fifty  dollars  for  each 
of  several  items  of  overcharge  alleged  to  have  been  made  by  the  Justice 
of  the  Peace  in  the  taxation  of  his  costs.  The  Act  of  May  26,  1897,  P.  L. 
100,  provides  as  follows:  "If  any  officer,  while  in  said  office  or  after  his 
term  shall  have  expired,  shall  charge  or  demand  any  fee  for  any  service 
or  services  other  than  the  fee  provided  by  law,  such  officer  shall  forfeit 
and  pay  to  the  party  injured  fifty  dollars,  to  be  recovered  as  debts  of  the 
same  amount  are  recoverable," 

It  is  not  claimed  in  this  case  that  the  several  items  charged  were  in 
excess  of  the  individual  fee  allowed  to  be  charged  for  the  service  rendered, 
hut  it  is  claimed  that  this  was  one  case  and  that  the  costs  should  have  been 
collected  or  demanded  as  one  case,  and  the  plaintiff  claims  that  the  con- 
tention is  supported  by  the  Act  of  March   10,   1905.  P.  L.  35.     That  Act 
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provides  as  follows:  "Whereas,  certain  practices  in  the  institution,  prose- 
cution and  taxation  of  costs  in  criminal  cases  have  arisen,  which  may  not  be 
contrary  to  the  letter  of  existing  law,  yet  do  ofEend  against  their  spirit,  and 
impose  unjust   burdens   upon   the   taxpayers   of   this   Commonweahh." 

"Section  I.  That  from  and  after  ihe  passage  of  this  act,  it  shall  be 
unlawful  for  any  person,  or  officar  of  any  township,  ward,  borough,  city 
or  county,  within  this  Commonwealth,  in  instituting  and  prosecuting  crim- 
inal cases,  to  duplicate  any  return,  complaint,  information,  indictment, 
warrant,  subpoena,  or  other  writ  against  any  person  or  persons  charged 
with  the  commission  of  any  criminal  offense  or  offenses,  committed  at  one 
and  the  same  time  or  growing  out  of  one  and  the  same  transaction,  and 
when  one  return,  one  complaint,  one  information,  one  warrant,  one 
subpoena  or  one  other  writ  can  be  legally  made  to  serve  and  promote  the 
due  administration  of  justice." 

I  do  not  think  it  will  be  seriously  contended  that  under  the  provisions 
of  the  above  Act  but  one  set  of  costs  should  have  been  taxed  against  these 
$even  defendants.  It  is  true  that  under  the  judgment  of  the  Court  each 
defendant  was  liable  for  the  costs,  but  when  one  of  the  defendants  paid 
the  coats,  the  Justice  of  the  Peace  had  no  right  after  that  to  charge  or 
demand  from  the  other  defendants  the  payment  of  costs.  The  costs  of  all 
the  defendants  were  paid  when  one  of  them  paid  the  costs  taxed  against 
him. 

When,  therefore,  the  Justice  demanded  the  coats  from  theie  six  plaintiffs 
nfter  the  other  man  had  paid  his  coata,  and  committed  them  to  jail  in 
default  of  the  payment  of  their  lines  and  costs,  he  charged  and  demanded 
fees  not  provided  by  law. 

It  is  contended  by  the  defendant  that  tbe  Act  of  1897  refers  exclusively 
to  a  larger  fee  than  is  provided  by  law,  or  a  fee  for  some  service  where 
there  is  no  fee  provided  by  law  for  that  service.  •  In  the  strict  sense  of  the 
latter  instance,  this  charge  is  a  charge  fpr  services  that  were  not  rendered. 

The  magistrate  charges  for  seven  informations,  and  but  one  informa- 
tion should  have  been  taxed;  he  charges  for  the  issuing  of  twenty-one 
subpoenas,  and  but  three  subpoenas  were  issued;  he  charges  for  adminis- 
tering twenty-one  oaths,  and  but  three  oaths  were  administered;  he  charges 
tor  seven  entries  of  the  cases,  and  but  one  was  made;  and  therefore  this 
defendant  did  charge  for  services  that  were  not  rendered,  and  therefore 
charged  "fees  not  provided  by  law." 

It  is  further  contended  by  counsel  for  the  defendant  that  even  if  the 
defendant  is  liable  for  the  penalty,  that  penalty  is  only  Fifty  Dollars  in 
each  case;  that  the  penalty  provided  by  tbe  Act  of  1897  is  not  a  penalty  of 
Fifty  Dollars  for  each  item  of  overcharge,  but  Fifty  Dollars  in  each  case 
that  a  demand  is  made  for  illegal  fees. 

There  is  some  force  in  this  contention,  and  counsel  for  the  defendant 
has  cited  one  Common  Pleas  case  which  rules  the  question  in  support  of 
his  contention,  and  has  also  cited  the  case  of  Porter  vs.  Dawson  Bridge 
Company,  157  Pa.,  367,  where  it  was  sought  to  recover  Ten  Dollars  penalty 
for  each  item  of  toll  collected  in  excess  of  the  legal  amount.  But  the 
Court  ruled  that  each  time  that  toll  was  collected,  and  not  the  number 
:>f  items  of  toll  for  individual  passages,  was  the  limit  of  the  number  of 
penalties  that  could  be  collected. 

But  a  long  line  of  cases  decided  by  the  Common  Pleas  Court  of  this 
County  has  uniformly  sustained  the  position  of  the  plaintiff  that  the  Justice 
of  the  Peace  is  liable  for  Fifty  Dollars  penalty  for  each  individual  fee 
charged  where  such  fee  is  not  justified  by  law.  Some  of  the  cases  have 
been  reviewed  by  the  Appellate  Court,  but  the  question  does  not  appear 
to  have  been  discussed  in  any  of  the  cases  that  were  taken  up  from  this 
County. 
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In  the  case  of  Heinrich  vs.  Venter,  1  Atlantic,  598,  the  Supreme  Court 
dfiirmed  the  judgment  of  the  Court  of  Common  Pleas  of  this  County  in 
which  the  plaintiff  had  recovered  Fifty  Dollars  penalty  for  each  of  the  two 
items  of  overcharge  in  the  same  case.  The  question  of  the  correctness  of 
that  ruling  of  the  Lower  Court  does  not  appear  to  have  been  raised. 

The  language  of  the  Act  of  1897  is  not  entirely  clear.  The  Act  pro- 
vides "thai  if  any  officer  •  •  •  shall  charge  or  demand  any  fee  for  any 
service  or  services  other  than  the  fee  provided  by  law."  Now,  it  will  be 
observed  that  the  singular  is  used  "that  he  shall  recover  Fifty  Dollars  where 
the  officer  shall  charge  or  demand  any  fee  not  provided  by  law." 

But  the  Act  says  also  "any  fee  for  any  service  or  services  other  than 
the  fee  provided  by  law,"  and  it  does  not  suggest  itself  that  a  single  fee  is 
ever  charged  for  more  than  one  service. 

At  the  trial  of  the  case  the  jury  was  directed  to  render  a  verdict  of 
Fifty  Dollars  penalty  for  each  of  fourteen  items.  Plaintiff's  counsel  con- 
i-edes  that  the  money  collected  for  the  constable  and  for  the  witnesses 
should  not  have  been  included  in  the  list  of  illegal  fees,  and  submits  a  list 
of  seven  illegal  fees,  that  is,  the  information,  the  entry,  the  warrant,  com- 
mitment, the  three  subpoenas,  the  hearing,  the  oaths. 

I  am  inclined  to  think  that  the  magistrate  was  justified  in  charging  for 
each  of  the  six  commitments.  The  dafendants  were  committed  for  the  non-' 
payment  of  the  fine  and  costs,  and  even  if  the  justice  had  not  taxed  the 
costs  in  these  cases  at  bar,  he  still  would  have  committed  the  defendants 
for  non-payment  of  fine,  and  he  was  justified  in  issuing  a  commitment  in 
each  individual  case. 

The  case  comes  before  the  Court  on  motion  for  judgment  for  defendant 
non  obstante  veredicto.  We  are  inclined  to  think  that  the  plaintiff  is 
entitled  to  judgment,  but  the  judgment  should  be  reduced  from  Seven 
Hundred  Dollars  in  each  case  to  Three  Hundred  Dollars,  which  would  be 
Fifty  Dollars  for  each  of  six  illegal  fees. 


Sturm  VB.  Sturm,  Eztr.,  et  aL 

Gift  of  real  estate Husband  and  wife Burden  of  proof. 

In  a  cottvArauce  of  pTop«rt7  from  wife  to  bnaband  without  conBlderatlon,  the 
burden  of  proof  1b  upon  tbe  heirs  of  the  husband  to  show  that  the  transaction 
n»  con«elonable,  that  it  was  her  voluntary  act  and  made  with  full  ImowledKe 
of  its  effect. 

In  Equity.    No.  491  July  Term,  1911.    C.  P.  Allegheny  County. 

Thomas  &  Arthur,  for  plaintiff. 
George  J.  Kambach  and  R.  S.  Martin,  for  defendants. 

ShafEX,  J.,  March  25,  1914.— The  bill  is  by  a  wife  against  the  executor  and 
heirs  of  her  husband,  to  set  aside  a  voluntary  conveyance  made  by  her  to 

FINDINGS  OF  FACT. 

First.  In  the  year  1892  the  plaintiff  was  the  wife  of  John  Schwarz,  and 
she  and  her  husband  were  tenants  by  entireties  of  a  house  and  lot  in  the 
City  of  Pittsburgh,  described  in  the  bill,  and  in  that  year  he  died.  She 
lived  in  the  house  with  her  children,  or  some  of  them,  and  conducted  a 
grocery  store  in  it. 

Second.  In  the  year  1894  she  married  Frederick  Sturm,  5r.,  who  came 
to  live  with  her  in  her  house,  and  worked  for  some  time  thereafter  at  his 
trade. 
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Third.  In  the  year  1897  the  deeds  by  which  the  conveyance  was  made 
were  executed,  there  being  a  deed  made  for  the  plaintiff's  house  and  lot 
by  Frederick  Sturm  and  wife  to  Frederick  Sturm,  Jr.,  who  was  a  son  of  the 
husband  by  a  former  wife  and  is  one  of  the  defendants;  and  two  deeds  were 
made  by  him,  one  to  the  plaintiff  for  an  undivided  half  interest  in  the 
house  and  lot,  and  the  other  for  an  undivided  half  to  the  husband.  These 
deeds  were  all  without  con  side  rati  oji. 

Fourth.  Frederick  Sturm,  Sr.,  continued  to  live  with  his  wife  until 
about  1907,  without,  however,  contributing  anything  of  much  consequence 
to  her  support,  and  without  paying  any  of  the  taxes  or  improvements  upon 
the  preQiises,  the  wife  keeping  during  all  that  time  a  grocery  store  as 
before.  Some  quarrel  or  dissatisfaction  having  arisen  between  the  parties, 
Sturm  left  the  house  and  remained  away  until  his  death. 

Fifth.  In  1908  Frederick  Sturm,  Sr.,  made  a  mortgage  for  $1,200.00  to 
Uartha  W.  Walker  of  his  one-half  interest  in  the  premises,  which  was  duly 
recorded.  Martha  W.  Walker  is  not  a  party  to  this  proceeding,  and  the 
mortgage  is  still  unpaid. 

Sixth.  The  broker  through  whom  this  mortgage  was  made  and  the 
attorney  for  Mrs.  Walker  visited  the  store,  looking  at  the  property,  and 
told  Mrs.  Sturm  they  were  there  about  putting  a  mortgage  on  her  hus- 
band's half  of  the  property,  and  referred  her  for  information  to  the  attorney 
of  Mr.  Sturm,  to  whom  she  went  and  he  told  her  they  were  putting  the 
mortgage  on  her  husband's  share  of  the  property.  It  does  not  appear  that 
any  explanation  was  made  to  her  by  any  of  them,  and  it  is  very  doubtful 
how  much  she  understood  of  the  matter. 

Seventh.  Frederick  Sturm,  Sr.,  died  in  March,  1909.  leaving  a  will  by 
which  he  gave  all  his  property  to  his  children. 

Eighth.  The  plaintiff  is  a  German  immigrant,  and  having  lived  in  a 
part  of  the  city  where  German  is  largely  spoken,  never  learned  to  speak 
English  well,  and  never  learned  to  read  or  write  English. 

Ninth.  The  evidence  as  to  why  the  deed  lyas  made  and  the  circum- 
stances of  its  being  made  is  very  scanty.  The  plaintiff  is  not  a  competent 
witness  as  to  what  took  place  before  her  husband's  death,  but  some  state- 
ments by  her  came  into  the  evidence  in  rebuttal  by  which  it  appears  she 
claimed  that  what  she  thought  she  was  doing  was  giving  her  husband  a 
home  tor  hia  lifetime,  so  that  he  could  not  be  turned  out  by  her  children. 
The  only  other  testimony  is  that  of  the  magistrate  who  took  the  acknowl- 
edgment, who  simply  says  that  it  was  taken  in  the  ordinary  way  and  that 
he  believes,  from  his  general  custom,  that  he  asked  the  parties  if  they  knew 
what  was  in  the  deed. 

Tenth.  The  deeds  were  drawn  by  an  attorney,  who  is  now  dead,  and 
while  there  is  no  direct  evidence  as  to  how  he  was  employed  it  does  not 
appear  that  he  was  employed  by  Mrs.  Sturm,  and  the  great  probability  is 
that  be  was  employed  by  the  husband. 

Eleventh.  The  property  is,  and  for  some  time  has  been,  worth  about 
$5,000.00.  and  the  plaintiff  spent  upon  it  for  repairs  in  the  way  of  putting 
on  roof,  painting  and  plumbing,  a  considerable  sum,  claimed  by  her  to  be 
a  thousand  or  more  dollars,  and  also  paid  all  the  taxes  and  water  rents. 

CONCLUSIONS  OF  LAW. 
First.  There  is  but  one  question  of  law  in  this  case,  and  that  is  upon 
whom  is  the  burden  of  proof,  there  being  practically  no  evidence  as  to 
the  circumstances  of  the  making  of  the  conveyance.  If  the  deed,  though 
voluntary  and  without  consideration,  had  been  made  by  a  stranger,  although 
an  illiterate  and  ignorant  person,  the  rule  would  seem  to  be  that  some 
indication  of  weakness  of  mind,  undue  influence,  or  fraud,  would  have  to  be 
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shown  by  the  pUintifi;  but  in  this  case  the  parties  stood  in  a  confidential 
relation,  that  of  husband  and  wife.  Under  these  circumstances  we  are  of 
opinion  that  the  burden  was  cast  upon  'the  defendants  of  showing  afHnna- 
tively  that  the  transaction  was  conscionable.  that  it  was  her  voluntary  act 
and  made  with  full  knowledge  of  its  effect;  Darlingtan's  Appeal,  86  Fa., 
512;  Hasel  vs.  Beilstein,  179  Pa..  S60.  It  is  stated  by  the  Supreme  Conrt 
in  the  first  of  these  cases  that  "the  conveyance  of  a  wife's  estate  for  her 
husband's  use  will  be  held  void  unless  it  affirmatively  appears  from  the 
attending  circnmstances  or  otherwise  that  it  was  her  voluntary  act  and  not 
induced  by  his  undue  influence."  this  being  said,  of  course,  in  regard  to  a 
voluntary  conveyance  without  consideration. 

Second,  No  evidence  whatever  having  been  given  by  the  defendants 
to  support  the  burden  thus  cast  upon  them,  the  presumption  of  a  con- 
structive fraud  which  arises  out  of  the  circumstances  must  prevail  and  the 
conveyance  be  held  void,  saving  the  rights  of  the  mortgagee,  who  is  not 
a  party  hereto,  who  may  or  may  not  be  a  purchaser  for  value. 

Third.  The  plaintiff  is,  therefore,  entitled  to  a  decree  that  the  deed 
made  by  her  and  her  husband  to  Frederick  Sturm,  Jr.,  and  the  deed  made 
by  Frederick  Sturm,  Jr.,  to  Frederick  Sturm,  Sr.,  as  mentioned  in  the 
bill,  are  void  and  of  no  effect  to  convey  any  interest  of  the  plaintiff  in  the 
lands  described  in  the  bill,  saving  to  the  owner  of  the  mortgage  above 
mentioned  her  rights  in  the  premises;  and  that  Harry  Sturm,  Executor  of 
Frederick  Sturm,  Sr.,  deceased,  pay  the  amount  of  the  said  mortgage  out 
of  the  estate  of  the  decedent;  and  that  the  defendants  pay  the  costs. 


Halon«'a  Bttate. 

Negligence Personal  injury Recovery Emf'loyers'  Liability  Act  of  1908 

of  the  United  States— -Who  enfttled  to  proceeds  of  recovery. 

Decedent,  an  employee  of  the  Pennsylvania.  Rallrotul  Company,  was  Injured 
while  ^ngared  In  hia  employment  In  the  handling  of  lnterBta,te  oommerae.  He 
•  wn  nnmarrled  and  without  Issun  and  left  to  survive  Mm  a  fatlier  and  mother. 
For  eleven  yeara  prior  to  hie  dealh  the  father  of  the  decedent  ha.d  not  made  any 
contribution  towards  the  maintenance  of  his  wife  or  of  the  decedent  and  for  sev- 
eml  years  itrlor  to  his  death  the  mother  of  the  decedent  wan  dependent  apon  the 
latter  for  ber  living.  The  fattier  was  not  dependent  upon  the  aon,  tie  having 
ahandoned  hla  home  and  family.  HIa  wlfp  maintained  the  houaehold  for  the 
deceased.  In  a  suit  by  the  admlnlstr3.trtz  of  the  deceaaed  to  reoover  from  the 
Railroad  Oompany  under  the  1<hTip1oyers'  Liability  Act  of  ]9<>S  of  the  United 
State*  there  was  a  verdict  for  the  plaintiff.  The  Act  pcrmlta  a  recovery  for  the 
benefit  of  the  aurrlvlnK  -widow  or  husband  or  children  of  such  employee,  and  if 
none,  then  of  such  employee's  parents;  and.  If  none,  then  of  Uie  next  of  kin 
dependent  upon  such  employee. 

Hold  that  .the  mother  of  the  decedent  was  entitled  to  the  distribution  of  the 
whole  amount  of  the  verdict  to  the  exclusion  of  her  husband  and  this  for  the 
reason  that  under  the  statute  the  teat  of  the  right  to  the  money  I*  the  pecuniarr 
lo«a  and  thla  had  been  Buffered  by  her  and  not  by  the  husband. 

Decedent's  Estate.    No.  94  April  Term,  1914.    0.  C.  Allegheny  County, 

W.  Clyde  Grubbs,  for  claimant. 

Tbiubu,  J.,  July  7,  1914. — Edward  M.  Malone  was  injured  in  the 
Twenty-third  street  yards  of  the  Pennsylvania  Railroad  Company  in 
the  City  of  Pittsburgh  while  engaged  as  an  employee  of  that  Railroad 
Company  in  the  handling  of  inter-state  commerce.  His  death  was  the  re- 
sult of  the  injuries  which  he  received  and  suit  was  brought  by  his  ad- 
ministratrix against  the  Railroad  Company  under  the  Employer's  Liability 
Act  of  1908,  a  statute  of  the  United  States,  (See  35  U.  S.  Statutes  at  Large, 
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C>!i.  section  149).  A  verdict  was  recovered  against  the  Railroad  Companj 
in  favor  of  the  administratrix  and  she  has  accounted  for  the  fund  in  this 
Court.  The  decedent  was  unmarried  and  without  issue,  but  left  to  sur- 
vive him  his  father  and  mother.  For  eleven  years  prior  to  the  death  of 
the  decedent  his  father  made  no  contribution  of  any  kind  towards  the 
keeping  of  his  son  or  his  wife  or  children,  and  at  the  time  of  the  acci- 
dent and  for  several  years  prior  thereto,  the  mother  of  the  decedent  wag 
dependent  upon  him  for  her  living.  The  Act  of  Congress  referred  to 
permits  a  recovery,  not  for  the  benefit  of  the  estate,  but  for  the  benefit 
"of  the  surviving  widow  or  husband  and  children  of  such  employee,  and, 
if  none,  then  of  such  employee's  parents;  and,  if  none,  then  of  the  next  of 
km  dependent  upon  such  employee." 

It  is  requested  of  us  by  counsel  for  Mrs.  Malone,  the  mother  of  the 
-lecedeut,  that  we  make  a  distribution  of  the  balance  here  to  her  alone 
to  the  exclusion  of  her  husband.  Notice  of  this  application  has  been  given 
to  the  husband  who  now  resides  in  Chicago,  and  the  following  question 
arises:  Are  the  father  and  mother  both  entitled  to  the  balance,  or  is  the 
mother  alone  entitled  to  it? 

The  distribution  in  this  case  can  not  be  controlled  by  the  Pennsyl- 
vania statutes,  for  it  has  been  held  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Taylor  vs.  Taylor,  decided  February  24th.  I9I4,  in 
Volume  232,  page  363,  that  the  Federal  statute  is  the  supreme  law  and 
supercedes  State  legislation.  The  fund  is  not  brought  into  this  Court 
hy  the  administratrix  as  such  funds  ordinarily  are — that  is,  for  the  pay- 
ment of  debts  and  the  distribution  to  the  proper  distributees,  but  is 
brought  here  by  her  as  trustee  for  the  persons  who  were  entitled  to  re- 
ceive the  fund.  In  Taylor  vs.  Taylor,  supra,  the  recovery  was  had  by  the 
widow  of  the  decedent,  and  afterwards  the  father  believing  that  he  was 
entitled  to  one-half  ot  the  fund  in  accordance  with  the  statute  of  New 
York  petitioned  the  Court  to  order  that  amount  paid  to  him.  The  case 
went  from  one  Court  to  another  in  New  York  State  and  the  final  deter- 
mination of  the  question  was  that  there  was  a  conflict  between  the  Federal 
and  State  statutes  and  that  the  Statute  of  New  York  must  prevail,  and  an 
order  that  the  one-half  of  the  sum  recovered  be  paid  to  the  father  of  the  ' 
decedent.  But  the  Supreme  Court  reversed  and  ordered  the  payment 
of  the  fund  to  the  dependent  widow  who  had  suffered  a  pecuniary  loss, 
saying  at  page  371,  "the  right  of  action  given  to  the  employe  survives  to 
his  personal  representatives  for  the  benefit  of  his  parents  only  when  there 
is  no  widow." 

The  test  of  recovery  is  a  pecuniary  loss  suffered  by  those  who  are 
f.iven  the  right  of  recovery  by  the  act.  Accordingly  it  was  said  by  Mr. 
Justice  Lurton  in  Michigan  Central  Railroad  vs.  Vreeland,  227  U.  S.,  59, 
at  page  68: 

"The  obvious  purpose  of  Congress  was  to  save  a  right  of  action  to 
certain  relatives  dependent  upon  an  employe  wrongfully  injured,  for  the 
loss  and  damage  resulting  to  them  financially  by  reason  of  the  wrongful 
death.  Thus,  after  declaring  the  liability  of  the  employer  to  the  injured 
servant,  it  adds, — 'or  in  case  of  the  death  of  such  employe,  to  his  or  her 
personal  representatives,  for  the  benefit  of  the  surviving  widow  or  husband 
.md  children  of  such  employe;  and,  if  none,  then  of  such  employe's  par- 
ents; and,  if  none,  then  of  the  next  of  kin  dependent  upon  such  employe, 
for  such  injury  or  death,'  •  •  •  It  is  a  liability  for  the  loss  and  dam- 
age sustained  by  relatives  dependent  upon  the  decedent.  It  is  therefore 
a  liability  for  the  pecuniary  damage  resulting  to  them  and  for  that  only." 
and  at  page  70: 

"The  pecuniary  loss  is  not  dependent  upon  any  legal  liability  of  the 
injured  person  to  the  beneficiary.     That  is  not  the  sole  test.    There  must. 
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however,  appear  some   reasonable   expeclatioo   of  pecuniary  assistance   or 

support  of  wliich  they  have  been  deprived," 

and,  in  American  Railroad  Co.  of  Porto  Rico  vs.  Didrickson,  227  U.  S.  at  page  149: 

"The  cause  of  action  which  was  created  in  behalf  of  the  injured  em- 
ploye did  not  survive  his  death,  nor  pass  to  his  representatives.  But  the 
fCt,  in  case  of  the  death  of  such  an  employe  from  his  injury,  creates  a 
new  And  distinct  right  of  action  for  the  benefit  of  the  dependent  relatives 
named  in  the  statute.  The  damages  recoverable  are  limited  to  such  loss 
ae  results  to  them  because  they  have  been  deprived  of  a  reasonable  expec- 
tation of  pecuniary  benefits  by  the  wrongful  death  of  the  injured  em.ploye. 
The  damage   is  limited  strictly  to  the  financial  loss  thus   sustained. 

In  Gulf,  Colorado  and  Santa  Fe  Railroad  Co.  vs.  McGinnis,  228  U.  5., 
page  173,  there  was  an  attempt  to  recover  by  a  daughter  who  was  not  de- 
pendent upon  the  deceased,  which  was  permitted  in  the  lower  Conrt.  In 
reversing  Mr.  Justice  Lurton  said,  at  page  175: 

"This  construction  of  the  character  of  the  statutory  liability  imposed 
hy  the  act  of  Congress  was  erroneous.  In  a  series  of  cases  lately  decided 
by  this  Court,  the  act  in  this  aspect  has  been  construed  as  intended  only 
to  compensate  the  surviving  relatives  of  such  a  deceased  employe  for  the 
actual  pecuniary  loss  resulting  to  the  particular  person  or  persons  for 
whose  benefit  an  action  is  given.  The  recovery  must  therefore  be  limited 
:o  compensating  those  relatives  for  whose  benefit  the  administrator  sues 
;kS   are   shown   to   have   sustained   some   pecuniary   loss." ' 

The  suit  in  this  case  was  brought  by  Mrs.  Malone  as  administratrix 
with  an  allegation  that  she  and  her  .-hildren  were  the  only  heirs  at  law 
entitled  to  the   support  and  earnings   of  the  decedent. 

There  was  no  proof  that  the  father  was  dependent  upon  the  son;  he 
had  abandoned  his  home  and  family,  and  thereby  forfeited  all  bis  right 
to  recover.  His  wife,  who  was  living  at  home  and  maintaining  the  house- 
told  from  the  earnings  of  her  son  who  was  killed,  is  entitled  to  the  dis- 
tribution of  all  the  balance  before  us. 


Rdell^  Title  ft  Trmt  Compuiy,  OuanHan,  vi.  Lincoln  National  Bank. 

Aetnt Transftr  of  property  for  agtnfs  %te Notice Tillt  of  vendee. 

X  holdtnK  a  power  at  attorney  from  A  to  manase  hia  property,  wllh  power 
to  convey  It,  tranaferred  certain  certldcates  at  stock  belonging  to  A  to  a  bank  an 
colUiterEd  aecurlty  for  a  loui  to  a  partnership,  to  whlcb  A  belooKed.  The  bank 
knew  that  X  was  a.  member  of  the  partnership.  Held,  that  as  X  did  not  have 
power  to  convert  A'a  property  to  bis  own  use,  and  the  bank  had  knowledge  tbat 
tbe  transfer  was  for  X'a  peraonal  benefit.  It  did  not  obtain  any  title  to  the  Block. 

Bill  for  Injunction.  No.  2240  July  Term,  1913.  Docket  B.  C  P.  Allegheny 
County. 

£.  C.  Irwin  and  ChantUr  &  McCluHg,  for  plaintiff. 
Reed,  Smith,  Shaw  &  Beat,  for  defendant 

Shafeb,  J.,  March  7,  1914.— ^The  bill  is-  for  an  injunction  restrainmg  de- 
fendant from  disposing  of  certain  stock,  and  for  a  return  of  the  stock. 

FINDINGS  OF  FACT. 
First  In  the  year  1894  Samuel  B.  Walton  gave  to  James  W.  Scully,  who 
was  his  brother-in-law,  a  power  of  attorney  authorizing  him  to  do  any  act  or 
matter  in  the  management  and  control  of  his  estate  and  to  convey  all  property, 
as  fully  as  he  might  do  himself.  This  power  of  attorney  continued  in  effect  after 
Fdiniary  23,  1911. 
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Fidelity  Title  A  Tnut  Company.  Quardiui  vs.  Lincoln  National  Bank. 

Socond.  At  and  before  this  date  James  W.  Scully,  as  such  Utoraey  in 
fact,  had  in  )iis  possession  two  certiiicatea  of  stock  in  the  Farmers  Deposit 
National  Bank  of  Pittsburgh,  for  100  shares  each,  belonging  to  Walton. 

Third.  At  the  same  time  Jamea  W.  Scully  was  a  member  of  the  biokerage 
firm  of  Painter,  Scully  &  Beach,  carrying  on  the  business  of  stock  broken  in  the 
City  of  Pittsbnrgh. 

Fourth.  On  February  23,  1911,  Mr.  Fainter,  one  of  this  firm,  requested  a 
loui  of  the  Lincoln  National  Bank,  the  defendant,  of  $20,000.00  on  200  shares 
uf  Farmers  Deposit  Bank  stock.  The  Bank  having  agreed  to  make  the  loan,  the 
firm  of  Painter,  Scully  &  Beach  sent  to  the  Bank  a  note  for  $20,0OaOO,  in  the 
usual  form  of  collateral  notes,  signed  by  the  iirm,  and  sent  with  it  the  certificates 
of  Stock  belonging  to  Samuel  B.  Walton  and  in  his  name,  and  having  attached 
to  each  certificate  an  assignment  of  the  same  to  the  Bank,  together  with  the 
appointment  of  an  attorney  to  cause  the  transfer  to  be  made,  signed  "Samuel 
B.  Walton,  by  James  W.  Scully,  attorney  in  fact";  and  the  proceeds  of  the  note 
were  thereupon  placed  to  the  credit  of  Painter,  Scully  &  Beach,  these  asaign- 
nwnts  beiiiff  dated  the  same  day  as  the  note  and  made  for  the  purpose  of  pledg- 
ing this  particular  stock  to  the  Bank. 

Fifth.  The  officers  and  agents  of  the  Bank  at  the  time  of  the  transaction 
hnew  that  the  James  W.  Scully  who  signed  the  power  of  attorney  end  who 
appeared  as  attorney  in  fact  for  Samuel  B.  Walton,  was  the  same  person  who 
was  a  member  of  the  firm  of  Painter,  Scully  &  Beach. 

Sixth.  Samuel  B.  Walton  knew  nothing  of  this  pledge  of  his  slock  until 
after  the  firm  of  Painter,  Scully  ft  Beach  became  bankrupt  in  1912,  and  never 
authorized  or  ratified  the  same. 

Seventh.  The  Lincoln  National  Bank  caused  the  stocks  to  be  traiuferred 
to  its  own  name  on  March  17,  1912,  and  since  that  time  has  received  the  divi- 
dends on  the  same,  which  amount  to  date  to  the  strni  of  $2,500. 

Eighth.    The  Fidelity  Title  ft  Trust  Company  was  appointed  guarcUan  of 
Samuel  6.  Walton  as  a  weak-minded  person  in  1912. 
CONCLUSIONS  OF  LAW. 

First.  The  terms  of  the  power  of  attorney  given  by  Walton  to  Scully,  bow- 
ever  full  and  general  they  may  be.  must  be  construed  to  authorize  the  attorney 
in  fact  to  act  only  for  the  benefit  of  his  principal,  and  do  not  give  him  any 
authority  to  deal  with  the  principal's  property  for  the  benefit  of  the  attorney  in 
(act 

Second.  In  the  absence  of  notice  that  the  dealings  of  the  agent  with  his 
principal's  property  were  for  the  agent's  personal  benefit  and  not  for  the  benefit 
of  the  principal,  the  latter  would  be  bound.  The  right  of  the  Bank  to  retain 
the  stock  would  therefore  seem,  in  this  case,  to  depend  upon  whether  or  not  the 
facts  found  indicate  that  the  Bank  had  such  notice.  As  the  bank  knew  that  the 
transaction  was  by  the  firm  of  Painter,  Scully  ft  Beach  and  that  the  stock  was 
being  pledged  for  their  debt,  and  knew  that  Scully,  the  attorney  in  fact,  was  one 
of  the  parties  for  whose  benefit  it  was  pledged,  we  are  of  opinion  that  this 
amounted  to  notice  to  them  that  Scully  was  using  his  power  of  attorney  for 
his  own  benefit.  We  are  of  opinion,  therefore,  that  this  case  is  ruled  by  the 
cases  of  Kerns  EsWte,  176  Pa..  373,  and  Wilson  vs.  Wilson  Risers,  181  Pa.,  80. 

Third.  The  attempted  transfer  by  Scully  of  the  plaintiff's  stock  to  the  de- 
fendant Bank  was  therefore  ineffectual,  and  the  same  still  belongs  to  the  plaintiff; 
and  the  plaintiff  is  therefore  entitled  to  an  injunction  restraining  the  defendant 
from  selling  or  disposing  of  the  same,  and  to  a  decree  for  the  retuin  of  the 
Slock  to  the  plaintiff,  together  with  the  sum  of  $2,500.00  dividends  collected  by  it; 
and  that  the  defendant  pay  the  costs. 

Let  a  decree  be  drawn  accordingly. 
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Conimonwealth  es  reL  vs.  Matthews. 

Crminal    lavh—ExtrSditiQn — Requisition — Practice— ^Vvgitives    from    justice — Pre- 
sumption— HAbtas  corpus. 

Upon  a,  pptltlon  for  babeas  corpus  It  appeared  that  the  District  Attorney  cf 
a  county  of  another  state  applied  to  the  Governor  of  his  slate  for  the  Isaue  of  a 
requisition  upon  the  Governor  of  Pennsylvania  for  the  arrest  and  extradition  of 
the  relators  who  had  Seen  Inflicted  In  a  county  of  that  state,  charged  with 
theft;  tliat  the  Governor  of  the  reqiilaJtloninK  etate  had  appointed  an  agent  for 
the  purpose  of  receiving-  the  relators  and  requested  the  Governor  of  this  Btate  to 
•  "iBBuc  proper  letters  of  requisition."  That  subsequentlj'  tlie  Governor  of  Penn- 
sylvania IsHued  his  warrant  directed  to  the  sheriff  of  the  county  In"  which  tho 
relators  were  liplns  cominandlnK  him  to  deliver  them  to  the  agent  aforesaid.  In 
pursuance  whereof  such  arreM  and  delivery  was  made.  The  warrant  of  the 
tiavemor  of  Pennsylvania  'Stated  that  the  relators  stand  charged  by  Indictment 
for  the  crime  of  theft  and  that  the  demand  of  the  Governor  ot  Texas  for  the 
arreat  ot  the  relators  was  accompanied  by  a  copy  of  the  Indictment  aforesaid, 
which  is  certified  as  authentic  by  said  Governor  and  is  now  on  die  In  the  Office 
of  the  Secretary  of  GHld  Commonwealth. 

Held:  I''irst,  In  the  absence  of  evidence  to  the  contrary,  the  warrant  of  the 
Governor  of  the  asylum  State  ia  conclusive  of  the  tact,  that  the  relator  wjh 
charged   with    the   commission  of  a  crime  In   the   demanding  State. 

Second:  In  -such  a  proceeding  where  the  indictment  found  In  the  state  de- 
manding the  eitradltlon  charges  the  crime  upon  a  particular  date  and  the  uncon- 
IravertlUe  evidence  of  the  relators  and  thalr  witnesses  is  that  the  relators  left 
(he  state  before  that  dale,  the  presumption  raised  by  the  Indictment  that  tho 
relators  are  fugtllves  Is  overcome  by  the  evidence  and  they  are  entitled  to  be 
JlBCharged.  , 

Habeas  Corpus.    No.  382  October  Term,  !914.    C.  P.  Allegheny  County. 

If.  K.  Jennings,  of  'Jennings  &  Jennings  anti  0.  K.  Eaton,  for  plaintifi. 
John   Dunn.  First  Assistant  District  Attorn^,  and  R.   H.  Jackson,  District 
Attorney,  for  defendant. 

Swp^MMGEN  and  FoRB,  JJ..  July  21,  19!4.— A  Petition  was  presented  to 
this  Court  on  behalf  of  Charles  N.  Pinkney  and  J.  D.  Bremer,  wherein 
it  was  alleged  that  they  w'efe  illegally  confined  in  the  Central  Police  Sta- 
tion at  Pittsburgh,  Pennsylvatiia,'  and  were  Ihere  detained  by  order  of 
N'oble  Matthews,  Superintendent  thereof.  The  prayer  was  that  a  writ 
of  baheas  corpus  might  be  issued,  requiring  the  said  Noble  Matthews  to 
produce  the  relators  in  Court.  Thereupon  a  writ  wa»  granted,  return- 
able July  23,  1914,  at  9:30  o'clock  A-  M.  Upon  the  return  day,  the  re- 
spondent prodticed  the  relators,  who  filed  an  ainended  Petition  by  leave 
of  Court,   and   the   respondent   tiled   an   Answer;    and   testimony   was   taken. 

It  appears  that,  on  July  9,  1914,  the  District  Attorney  of  Bexar  County, 
Texas,  applied  to  the  Governor  of  said  state  for  the  issue  of  a  Requisition 
upon  the  Governor  of  Pennsylvania,  for  the  arrest  and  extradition  of  the 
relators, ■  who  had  been  indicted  in  Bexar  County, 
'heft  of  $15,000.  from  one  Stephen  Lopez;  that,  on 
■^rnnr  of  Texas  appointed  George  M.  Millard  agent  of  said  state  to  go  to 
Pennsylvania,'  fof  the  purpose  of  receiving  the  relators,  and  requested 
Ihe  Governor  of  Pennsylvania  to  "issue  proper  Letters  of  Requisition"; 
that,  on  July  20,  1914,  the -Governor  of  Pennsylvania  issued  his  Warrants 
to  George  W.  Richards,  Sheriff  of  Allegheny  County,  Pennsylvania,  com- 
laanding  him  to  execute  the  Same  and  to  deliver  the  relators  to  said  agent 
of  the  Stale  of  Texas  to  be  taken  thence;  and  that,  in  pursuance  of  said 
Warrants,  the  relators  wert  arrested  and  they  are  now  detained  by  the 
-lespoadent. 

Tivo  questiofis  have  been  raised  and  argued  before  us. 
They  arc^i-     ■  -   ■ 

1.  Has  it  "been  legally  shoWn  that  the  relators  were  charged  with 
th«  commission  of  ciimt  in  the  State  of-  Texas? 
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2.    Are  they  fugitives  from  juatice? 

1.  The  Warrants  of  the  Governor  of  Pennsylvania  state  that  the  re- 
latora  stand  "charged'  by  indictment  with  the  crime  of  theft  over  the 
value  of  $50.,  committed  in  the  County  of  Bexar,  State  of  Texas,"  and  that 
they  have  "fled  from  justice  in  that  state,  and  taken  refuge  in  the  State 
of  Pennsylvania";  and  that  the  demand  of  the  Governor  of  Texas  for 
the  arrest  of  the  relators  was  "accompanied  by  a  copy  of  the  indictment 
aforesaid,  which  is  certified  as  authentic  by  the  said  Governor,  and  is  now 
on  file  in  the  office  of  the  Secretary  of  the  Commonwealth." 

No  copy  of  the  indictment,  as  presented  to  the  Governor  of  this  atate, 
was  offered  in  evidence.  A  copy  of  the  indictment,  as  the  same  was  pre- 
sented to  the  Governor  of  Texaa,  was  offered  by  the  respondent,  but  this 
copy  was  not  certified  as  authentic  by  the  Governor  of  Texas.  The  re- 
lators, therefore,  contend  that  it  has  not  been  legally  shown  that  they 
have  been  charged  with  crime.  We  are  unable  to  agree  with  this  conten- 
tion. The  warrants  of  the  Governor  of  Pennsylvania  state  that  a  copy 
of  the  indictment,  "duly  certified  as  authentic  by  the"  Governor  of  Texas, 
was  before  him  and  is  now  on  file.  We  must  assume  that  the  Governor 
of  Pennsylvania  performed  his  duty  as  required  by  law,  -We  cannot  for 
a  moment  assume  that  he  issued  the  warrants  without  the  necessary  evi- 
dence. If  the  copy  of  the  indictment  which  was  submitted  to  him  was 
not  certified  in  accordance  with  the  provisions  of  the  Act  of  Congress,  he 
could  not  have  legally  issued  the  wgrrants.  The  executive  of  the  Common- 
(vealth  is  a  coordinate  branch  of  the  government  and  is  charged  with  the 
duty  of  honoring  Requisitions  for  extradition.  His  wairrants  are  there- 
Tcre  conclusive  of  what  is  therein  found  as  the  basis  of  his  action,  at  leatt 
until  the  contrary  is  clearly  shown.  There  is  no  evidence  to  contradict 
the  aforesaid  declaration  of  these  warrants. 

2.  Are  these  relators  fugitives  from  justice,  within  the  meaning  of 
the  Act  of  Congress,  section  5276  of  the  Revised  Statutes  of  the  United 
States? 

Under  the  authorities,  this  is  a  question  of  fact.  It  is  to  be  determined 
ny  the  Governor  of  the  asylum  state  in  the  first  instance  from  the  evi- 
Jence  submitted  to  him.  But  his  finding  is  only  prima  facie.  It  is  re- 
viewable upon  a  writ  of  habeas  corpus,  sued  out  at  the  instance  of  the 
party  arrested.     Com.  vs.  Supt.  of  Co.  Prison,  220  Pa.,  401, 

The  hearing  before  the  Governor,  when  these  Warrants  were  issned, 
was  necessarily  ex  parte.  The  relators  had  no  opportunity  to  be  heard 
until  upon  this  Writ  of  Habeas  Corpus.  The  finding  of  the  Governor 
being  but  prima  facie,  we  must  now  determine  whether  or  not  these 
relators  are  fugitives  from  justice  of  the  State  of  Texas,  under  the  evi- 
dence adduced   at  this  hearing. 

No  evidence  upon  the  question  was  presented  by  the  respondent.  He 
relied  upon  the  inference  to  be  drawn  from  the  facts,  that  the  relators  were 
charged  with  the  commission  of  a  crime  in  the  Stale  of  Texas  and  that 
they  had  departed  from  that  state  and  are  now  within  the  State  of  Penn- 
s.ylvania.  These  facts  are  sufficient  to  warrant  the  inference,  and,  in  the 
absence  of  countervailing  proof,  the  Court  ought  to  remand  the  relators. 

But  the  relators  have  shown  that  they  were  not  in  the  State  of  Texas 
on  June  1,  1914,  the  time  when  the  offence  is  alleged  in  the  indictment  to 
have  been  committed.  The  uncontradicted  testimony  is  that  J.  D.  Bremer 
left  Texas  on  May  6,  1914  and  came  to  Pittsburgh,  Pennsylvania,  and 
that  Charles  N.  Pinkney  left  Texas  on  May  26,  1914,  and  came  to  Penn- 
■;ylvania;  that  they  were  both  in  Pittsburgh  on  and  before  June  1,  1914 
end  made  a  lease  for  offices  in  the  Oliver  Building,  where  they  have  since 
been  engaged  in  business;  and  that  the  information  of  their  presence  here, 
which  the  Texas  authorities  had,  was  by  means  of  a  letter  written  by  said 
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J.  D,  Bremer  to  "W.  P.  Ford,  atating  that  he  and  Finkoey  were  in  buii- 
t>esa  at  2548  Oliver  Building,  Pittsburgh,  Pennsylvania."  Thii  letter  was 
Avritten  June  10,  1914:  The  testimony  of  the  relators  was  corroborated 
by  the  leasing  agent  of  the  Oliver  Building  and  by  the  lease,  which  was 
executed  on  June  1,  1914.  Consequently  the  relators  contend  that  they 
could  not  be  regarded  as  fugitives  from  justice,  because  they  were  not 
within  that  state  at  the  time  the  ofience  is  alleged  to  have  been  committed. 

It  is  contended,  however,  that,  as  the  relators  were  admittedly  in  the 
State  of  Texas  for  about  eighteen  months  prior  to  the  dates  when  they 
left  in  May  last,  and,  as  the  indictment  charges  that  the  crime  was  com- 
mitted "on  or  about  June  1,  1914,"  the  State  of  Texas  will  not  be  confined 
to  the  exact  date  laid,  to  wit:  June  1,  1914,  and  that,  therefore,  the  evi- 
dence offered  by  the  relators  does  not  overcome  the  presumption  that 
they  were  fugitives.  With  this  contention  we  cannot  agree.  It  may  be 
that,  upon  trial,  the  State  of  Texas  might  show  the  crime  was  committed 
at  any  time  prior  to  June  1,  1914,  within  the  period  of  the  Statute  of  Lim- 
itations. But  an  entirely  different  question  is  here  presented.  This  is  a 
question  whether  or  not  residents  of  this  state  can  be  taken  to  another 
tor  trial  upon  a  criminal  charge.  In  that  event  they  are  entitled  to  rea- 
sonable notice  of  the  time  when  they  are  alleged  to  have  committed  the 
offence.  In  such  case,  the  demanding  stat^  is  confined  to  what  has  been 
alleged.  It  is  not  reasonable  to  claim,  in  this  proceeding,  that,  "on  or 
about"  a  certain  date  means  any  time  within  the  period  of  the  Statute  of 
Ifimitations.  And  it  may  be  that,  upon  this  proceeding,  the  re^ondent  and 
the  State  of  Texas  are  not  confined  to  the  specific  date  laid  in  the  in- 
dictment, particularly  as  it  was  laid  "on  or  about  June  1,  1914."  But  when 
the  relators  prove  that  they  were  not  within  the  State  of  Texas  on  and 
before  June  1,  1914,  clearly  the  burden  was  upon  the. respondent  to  show 
that  the  crime  was  committed  upon  some  other  date,  when  the  relators 
were  there,  or,  if  the  crime  consisted  of  several  acts,  that  some  one  of 
the  acts  was  committed  when  the  relators  were  there.  No  attempt  was 
made  to  do  this,  although  opportunity  was  given  to  ascertain  whether 
other  evidence  was  obtainable.  On  the  contrary,  reliance  was  placed  upon 
the  presumption  of  Bight,  hereinbefore  mentioned.  We  are  of  opinion 
that  this  presumption  has  been  overcome.  Otherwise  a  relator  might  be 
removed  from  this  state  to  the  demanding  state  and  there  required  to 
answer  for  a  crime  committed  at  a  time,  not  named  in  the  indictment, 
and  on  a  date  upon  which  he  might  be  able  to  show  he  was  not  within  the  stale 
at  all.  In  view  of  the  foregoing,  we  are  of  opinion  that  the  relators  are 
entitled  to  their  discharge. 

And  now,  to  wit;  July  28,  1914,  after  hearing  and  argument  and  upon 
consideration  the  relators,  Charles  N.  Pinkney  and  J.  D.  Bremer  are  hereby 
discharged  from  cnstodj. 
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Mortgage Affidavit  of  defense Mortgagee  holding  other  funds  as  trustee. 

A  eicecuted  a.  mortgaBe  In  the  uHual  form  to  the  B  Trust  Company.  In  a 
scire  facias  on  the  mortgaee,  A  defended  on  the  ground  that  the  mortgaged 
propertv  belonged  lo  his  wife.  That  all  her  property,  Including  this  piece,  had 
been,  subsequent  to  the  mortgage,  conveyed  to  B  lii  trust  to  handle,  manage  and 
sell  Bame,  and  B  had  agreed  to  advance  money  to  a  certain  amount  to.  take  care 
of  liens,  mortgages  and  enpenses,  the  property  being  security  for  the  money  ex- 
panded, and  that  by  reason  of  this  conveyance  and  agreement  B  was  bound  to 
take  care  of  the  mortgage  In  suit.  It  appeared,  however,  that  B  had  expanded 
substantially  all  the  money  agreed  upon  on  the  property,  and  at  the  "time  of 
taking  the  mortgage  did  not  know  It  was  part  of  the  property  of  A'b  wife.  Held. 
That  the  affidavit  of  defense  was  not  sufficient. 

Sur  rule  for  judgment  for  want  of  a  sufficient  affidavit,  of  defense.  No.  26 
October  Term,  1913.    C.  P,  Allegheny  County. 

Patterson,  Crawford,  Miller  &  Arensbcrg,  for  plaintiff. 
Jennings  &■  Jennings,  fof  defendant. 

Haymaker,  J,  March  31,  1914.— This  is  a  scire  facias  sur  mortgage  made  by 
Thomas  MacConnell  to  The  S^e  Deposit  &  Trust  Company  of  Pittsburgh, 
dated  February  26,  1907,  to  seoure  the  payment  of  fS,000  in  three  years  from 
the  date  thereof,  with  interest  thereon  payable  semi-annually.  The  mort- 
gage contained  the  usual  clause  authorizing  the  mortgagee  to  issue  a  writ 
of  scire  facias  in  case  the  mortgagor  defaulted  in  the  payment  of  principal 
or  interest  for  the ,  space  of  thirty  days.  The  plaintiff  alleges  a  default  in 
the  payment  of  interest,  and  that  by  reason  thereof  the  entire  amount  of 
the  principal  became  due  and  payable  together  with  interest  from  a  certain 
period.  The  plaintiff  further  alleges  that  the  real  owner  of  the  mortgaged 
premises  is  The  Sate  Deposit  &  Trust  Company  of  Pittsburgh.  Trustee  of 
Matilda  G.   MacConnell,  and  the  said  Matilda  G.   MacConnell. 

The  defendant,  mortgagor,  filed  his  affidavit  of  defense,  and  on  the 
argument  of  the  rule,  with  leave  of  Court  filed  his  supplemental  affidavit  of 
defense.  In  neither  of  these  affidavits  does  he  deny  the  execution  of  the 
mortgage  or  that  by  the  terms  thereof  there  was  a  default  in  the  payment 
of  the  interest.  In  the  original  affidavit  of  defense  it  is  alleged  in  sub- 
stance, that  on  August  31,  1908,  he  and  his  wife  Matilda  G.  MacConnell 
executed  a  deed  of  trust  to  the  plaintiff,  whereby  they  conveyed  a  Urge 
amount  of  real  estate,  including  the  mortgaged  premises  in  question,  vesting 
in  said  trustee  the  powSr,  inter  alia,  to  erect  buildings  upon  and  otherwise 
improve,  mortgage,  exchange,  sell  or  convey  in  fee  simple,  or  in  lesser  estate, 
at  public  or  private  sale,  all  or  any  part  of  the  real  estate  so  conveyed  in 
trust,  or  taken  in  exchange  or  purchased  with  the  trust  funds.  The  trustee 
was  further  authorized,  at  its  discretion,  to  use  and  apply  all  moneys  rep- 
resenting the  principal  or  income  received  by  it  from  the  sale,  exchange  or 
mortgaging  of  the  real  estate,  or  the  exchange  or  hypothecation  of  the 
personal  property  included  in  the  trust,  fir^t  to  the  payment  of  the  costs 
and  expenses  of  managing  the  trust,  including  compensation  to  the  trustee 
and  reasonable  counsel  fees,  and  second,  to  the  payment  of  taxes,  municipal 
liens  and  all  debts  and  obligations  of  Matilda  G.  MacConnell  that  were 
liens  upon  or  charges  against  the  trust  property  at  the  date  of  the  deed 
of  trust,  or  that  might  be  incurred  by  the  trustee,  including  any  moneys 
advanced  by  the  trustee  in  the  management  of  the  trust.  The  trustee  was 
to  pay  Mrs,  MacConnell  any  excess  income  derived  from  the  trust,  that 
was  unnecessary  for  the  preservation  of  the  trust  property  and  the  proper 
administration  of  the  trust. 
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The  defendant  further  alleges  that  on  the  same  day  that  .the-  ijeed  i>f 
trust  was  executed,  the  parties  theri^to  entered  Into  a  supplemental  agree- 
ment in  writing,  whereby  it  was  agreed  that  the  trustee  would; 'Odyguce'  tp 
Mrs.  MacConnell  for  living  expenses  $10,000  per  annum  ior  i\x*  first  tti^te 
years,  and  advance  to  her  the  sum  of  $425,000.00.  including  the  $30,000.00.  to 
refund  existing  loans  theretofore  made  by  various  parties  to  Mrs,-  Alac- 
Connell,  and  secured  by  mortgages  or  deeds  of  conveyance  of  -SQm^.  (>f  the 
real  estate  included  in  the  deed  of  trust,  and  to  pay  taxes  and  other  cliarg4s 
against  said  real  estate.  ./     ■  :'  '■ 

The  defendant  then  alleges  that  it  became  and  was  the  .d.vty  of  the 
trustee  to  pay  off  mortgages  and  liens  against  the  trust  property,  including 
the  mortgage  given  by  her  husband  to  the  plaintiff.-  Defendant  further^saxs 
that  when  the  interest  fell  due  the  trustee  had  in  its  handp  ,a  iuzti  'largely 
in  excess  of  that  interest,  and  has  had  continuously  a  Varger-  8airt\down  to 
the  present  time,  and  that  therefore  it  was  its  duty  to  pay  the^i^ter^strWhen 
it  became  due.  .  -  ,..,  :i(. 

In  bis  supplemental  affidavit  of  defense  the  defendant  ftve^S;  ttrnt  the 
mortgaged  premises  in'  question  was  a  part  of  a  larger  tract  9f  lanil;  devisstl 
to  Mrs.  MacConnell  in  1886;  that  the  piece  described  in  plain t ifF's,  inp^tgage 
was  conveyed  by  Jier  16  her  husband  so  as  to  enable  him  tq  iBQMgajje  the 
same  to  raise  money  for  her  minor  son  then  engaged  in  -  business;  that 
the  mortgage  was  executed  by  him  for  that  purpose-,  was  delivt!red.,.iby 
him  to  the  plaintiff,  and  the  proceeds  thereof  turned  ov^rrto  said  sop;:tbat 
the  money  thus  advanced  was  a  loan  by  Mrs.  MacConnell  to  Iter  son  a,tHl 
a  debt  due  her;  that  after  the  execution  of  the  mortgage  in  qgestion  ,the 
'defendant  joined  in  the  deed  of  trust  to  the  trustee;  that  he  bad  no~  ben- 
eficial interest  in  the  lot  described  in  the  mortgage  and  that  the  eQuitable 
title  was  always  vested  in  his  wife,  Matilda  G.  MacConnell. 

The  defendant  further  alleges  that  at  tlic  time  of  the  execution  of  tho. 
trust  agreement,  in  which  plaintiff  agreed  to  advance  $425,000.00  to  refund 
existing  loans  theretofore  made  to  Mrs.  MacConnell,  the  total  amount  se- 
cured by  liens  on  her  property,  including  the  mortgage  given' to  plaintiff, 
did  not  exceed  about  $280,000.00,  and  that  her  entire  indebtedness.^wbether 
evidenced  by  mortgages  or  other  liens,  or  notes  in  banks.  didr:not  exceed 
$392,000.00,  which  was  all  the  indebtedness  of  Mrs.  MicConucll  That  was 
to.  be  taken  care  of  and  refunded  by  said  trustee,  '  ' 

The  reasons  set  out  in  the  rule  for  judgment  are,  thai  ay^rlmeflts,  of 
the-  affidavit  of  defense  do  not  constitute  a  legal  defense;  ttiit -theyiVc 
ngue  and  indefinite,  ^nd  that  the  material  averments  of  plaintiff's- statti- 
mc»it  are  not  denied.  '/,'    -_\:'.''-'. 

We  assume  that  the  material  averments  of  the  defense,  are  truK.^'lliey 
.do, not  deny  that  by  the  provisions  of  the  mortgage  there  was  a  default 
in  the  payment  of  the  interest,  whereby  the  principal  became  dui  atiij  pay- 
able. We  also  assume  that  in  seven  months  after  the  executi6'n  of  the 
mortgage  the  property  therein  described  became  a  part  of  the  trust  estate 
under  the  deed  of  trust.  We  find,  however,  that  the  defense  nowhere 
charges  the  mortgagee  with  knowledge,  at  the  time  of  the  execution  of  the 
mortgage',  that  the  mortgagor  was  not  the  owner  of  the  mortgaged  prop- 
erty, or  that.  Mrs.  MacConnell  had  any  interest  therein,  and  the  recoid 
■  shows  that  the  mortgagor  was  then  the  owner  in  fee.  '  i 

'  '  Takitig  the  defense  as  a  whole,  it  amounts  to  an  allegation  that' Inti^ 
much -as  the  mortgaged  property  was  a  part  of  the' trust  Estate,  and  fhVre 
was  a  certain  furid  in  the  hands  of  the  trustee,  with'  whith  to  pay' the 
iliterest  on  tfee  mortgage  and  -prevent  a  default,  it  was  the  duly  of' the 
frhstec  'to  fiy  the  iriterest,  and  in  not  doing  so  it  omitted  a  breach  of  trust. 
Itii'iO  "bt  Observed'fhat  this  is  the  only  allegation  of  mismanagement  on 
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the  part  of  the  trustee.  Taking  the  two  affidavits  together,  the  material 
allegations  are  that  there  was  a  fund  of  $425,000.00  in  the  hands  of  the 
trustee;  that  the  total  amount  secured  by  liens  against  the  trust  property 
did  not  exceed  about  $280,000.00,  and  that  the  entire  indebtedness,  whether 
evidenced  by  mortgages  or  other  liens  upon  the  property,  and  notes  in 
banks,  did  not  exceed  about  $392,000.00,  being  all  the  indebtedness  of  Mrs. 
MacConnell  which  was  to  be  taicen  care  of  by  the  trustee  by  refunding  it. 
It  is  to  be  observed  that  the  advancement  of  1425,000.00  included  the 
$30,000.00  to  Mrs.  MacConnell  for  living  expenses.  With  that  deduction  for 
living  expenses  the  advancement  of  $425,000.00  would  be  -reduced  to 
$395,000.00,  with  which  to  pay  $392,000.00  of  mortgages,  liens  and  notes  in 
bank,  leaving  $3,000.00  in  the  hands  of  the  trustee.  In  defendants  supple- 
mental affidavit  of  defense  he  refers  to  and  makes  the  deed  of  trust  and 
the  supplemental  agreement  a  part  of  his  defense.  From  an  examination 
of  them  we  find  a  provision  for  the  payment  of  $7,500.00  and  six  per  cent 
per  annum  on  all  moneys  advanced  from  time  to  time,  by  way  of  compensa- 
tion to  the  trustee,  and  in  addition  a  reasonable  amount  for  counsel  fees. 
There  is  no  averment  in  the  several  aOidavits  of  defense  that  the  trustee 
is  not  entitled  to  the  costs  of  management,  compensation  and  counsel  tees, 
as  provided  in  the  deed  of  trust  and  supplemental  agreement,  or  is  there 
any  allegation  that  the  advancement  of  $425,000.00  was  suificient  to  cover 
mortgages,  liens,  notes  in  bank,  costs  of  management  and  compensation 
to  the  trustee  and  its  counsel,  and  we  might  add,  the  carrying  charged  of 
the  trust  property.  It  is  also  to  be  noticed  that  there  ia  no  averment  thai 
the  amount  for  which  the  trusee  became  liable  exceeded  $425,000.00. 

We  are  of  opinion  that  the  affidavits  of  defense  arc  insufficient,  and 
the  rule  for  judgment  is  made  absolute. 


LevecR  vs.  City  of  Httabnrgh. 

—Defect Injury  to  pedestrians Stiil  for  dam- 

PlnlnttK  wtx  w&lklnB  along  the  aldewalk  of  a  city  street,  which  was  about 
twelve  feet  In  width.  The  ildewalk  wu  paved  with  block,  each  of  which  wu  a 
little  larger  than  a  foot  square.  The  street  descended  In  the  direction  In  which 
he  was  walking  and  one  of  the  blocks  was  depressed  below  the  level  of  the  side- 
walk to  a  depth  of  four  Inches  on  the  lower  side  and  gradually  rising  to  the  level 
Df  the  street  on  the  upper  side.  The  sLreet  was  not  crowded.  The  plalntlK  stepped 
Into  the  depression  and  was  thrown  forward  and  seriously  lojured.  In  an  action 
against  the  city  for  damages  resulting  from  the  Injury  he  testified  that  If  he 
had  laDked  down  he  could  have  seen  the  hole  hut  he  did  not  do  so. 

Held  that  a  non-suit  was  properly  granted. 

Motion  to  take  off  judgment  of  non-suit.  No.  829  July  Tetm,  1912.  C  P. 
Allegheny  County. 


SwEAEiNGEN,  J.,  April  3.  19l4.^This  action  was  brought  by  Jules  Leveen 
against  the  City  of  Pittsburgh  to  recover  damages  for  the  alleged  negligence 
of  the  defendant,  in  not  keeping  a  sidewalk  of  the  said  city  in  proper  repair. 
At  the  close  of  the  testimony  introduced  by  the  plaintiff,  on  motion  of  coun* 
sel  for  the  defendant,  a  judgment  of  compulsory  non-suit  was  entered.  This 
motion  was  then  made  by  the  plaintiff  to  take  off  said  judgment  so  entered, 
«nd  the  cause  was  argued  before  the  court  in  banc. 

On  November  14,  1911,  the  plaintifi  was  walking  on  the  left  side  of  Dia- 
mond Street,  Pittsburgh,  Pennsylvania,  going  from  Grant  Street  to  Smith- 
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field  Street  Between  these  points,  the  grade  of  Diamond  Street  was  descend- 
ing. The  sidewalk  was  from  ten  to  twelve  feet  in  width  and  was  nude  of 
concrete  blocks.  The  day  was  "dark  and  ioggy".  The  street  was  not 
crowded.  There  were  a  few  persons  five  or  six  feet  in  front  of  the  plaintiff, 
when  the  accident  happened  to  him.  The  toe  of  his  foot  caught  in  a  depres- 
sion in  the  sidewalk,  and  he  fell  forward  and  was  seriously  injured.  This 
depression  was  a  broken  portion  of  one  of  the  concrete  blocks,  of  which  the 
pavement  was  constructed.  It  was.  according  to  the  evidence,  somewhat 
irregular  in  shape,  about  fifteen  inches  in  length  and  about  a  foot  in  width, 
but  was  neither  rectangular  nor  circular.  The  depression  was  deepest  at  the 
lower  end,  the  portion  toward  Smithfield  Street,  where  it  was  about  four 
inches  deep,  and  then  became  shallower  back  toward  the  upper  end  thereof. 
The  sidewalk  was  from  ten  to  twelve  feet  in  width  at  the  point  of  the  acci- 
dent and  this  depression  or  hole  was  "right  in  the  center."  The  plaintiff, 
after  stating  he  was  "walking  naturally  along,"  and  that  he  "stepped  right 
into  the  hole  and  was  thrown  forward,"  was  asked:  "Q.  If  you  had  looked 
dowp,  yon  conld  have  seen  the  hole,  of  course?  A.  Well,  if  I  had  hunted  for 
it,  I  probably  could  have  seen  it.     Most  anybody  could." 

In  other  words,  according  to  the  testimony  of  the  plaintiff  himself,  this 
depression  in  the  sidewalk  was  obvious.  It  was  one  which  any  person  could 
see  by  using  his  ordinary  sense  of  sight.  In  view  of  the  authorities  in  Penn- 
sylvania, the  plaintiff  cannot  recover,  the  reason  being  that  his  own  testi- 
mony shows  clearly  that  he  was  guilty  of  an  act  of  negligence  which  con- 
tributed to  the  accident,  whereby  he  was  injured.  Some  of  those  authorities 
are  the  following:  Sickels  vs.  Philadelphia,  209  Pa.,  113;  Kennedy  vs.  Phila- 
delphia, 220  Pa.,  273;  Kennedy  vs.  Pittsburgh,  230  Pa.,  244. 

And  now,  to  wit:  April  3.  1914,  after  argument  and  upon  consideration, 
the  motion  to  take  off  the  judgment  of  compulsory  non-autt,  heretofore 
entered,  is  refused. 


In  re  Sale  of  Imported  Freih  Tront 

Pish  taws Prohibition  of  the  sale  of  fish Imported  fish Act  of  May 

1st,  1909. 

The  sale  of  trout  Imported  from  Norway  which  are  hermetically  ansled  In 
tin  cans  Is  In  violation  of  the  Atrt  of  May  iBt.  1909,  making  It  unlawful  to  Bell.  Or 
Bxpoae  for  lole  In  Panneylvsnla,  certkin  varletlee  of  flsh. 

March  25,  1914. 
Hon.  N.  R.  Buller, 

Commissioner  of  Pisheries, 
Harrisburg,  Pa. 

Sir:^This  Department  is  in  rteeipt  of  your  letter  of  February  24th,  inquiring 
whether,  under  the  provisions  of  Section  12  of  the  Act  of  May  1st,  1909  (P.  L. 
353),  it  is  lawful  to  sell,  within  this  Commonwealth,  fresh  trout  imported  from 
Norway,  the  trout  being  received  here  sealed  hermetically  in  tin  cans  and  put  up 
in  jelly. 

Section  12  of  the  Act  of  1909,  to  which  you  refer,  provides : 
"It  shall  be  unlawful  for  any  •  •  •  person,  company  or  corporation,  in 
this  Commonwealth,  to  purchase,  sell  or  expose  for  sale,  any  charr,  commonly 
called  brook  trout,  or  any  species  of  trout  •  »  •  provided  that  nothing  in 
this  section  shall  be  construed  as  to  prevent  any  person,  company  or  corporation 
from  selling  charr,  commonly  called  brook  or  speckled  trout,  or  any  species  c' 
troat,  bred  or  raised  artificially,  under  the  provisions  of  Section  11  of  this  act." 
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If  this  were  the  only  section  of  the  Act  of  1909  relevant  to  yowr  inquirr, 
this '  Department  would  bt  bound  to  advise  you  that  the  prohibition  therein 
contained  was  directed  solely  to  the  sale  of  trout  caught  within  this  Common- 
wealthi  in  view  of  numerous  decisions  of  our  courts,  of  which  reference  is  made 
tO'tbe  following: 

Commonwealth  vs.  Wilkinson,  139  Pa-.  298  (1890). 
■■■    ■      Commonwtalth  vs.  Paul,  148  Pa.,  559  (1892). 

Commonwealth  vs.   Beils'ein,  29  Supr.  Ct..  373   (190S) 
■  '    ■      Commonwealth  vs.  Ritterson,  13  Pa.  Dist.  Rep.,  364  (1904). 

Section  13  of  the  Act  of  1909  provides,  however,  as  follows: 

"That  it  shall  be  unlawful  to  purchase,  sell  or  offer  for  sale,  or  have  in  pos- 
session, any  fresh  dtad  game  fish,  wherever  caught,  within  this  Commonwealth, 
ot  apx  fresh  dead  food  fish,  caught  in  the  waters  within  this  Commonwealth, 
except  during  the  lawful  period  for  catching  the  same,  and  the  space  of  six  day! 
after  such  period  has  expired ;  Provided,  however,  that  nothing  herein  shall  be 
so  construed  as  to  prohibit  the  sale  of  food  or  game  fish  artificially  propagated 
by  any  person  or  persons,  under  the  provisions  of  Section  11  ot  this  acL" 

Section  1  of  the  Act  of  1909  classifies  3s  game  fish,  all  species  of  trout,  and 
Section  3  makes  it  unlawful  to  fish  for  or  have  in  possession,  the  same  being 
killed,  any  species  of  trout  except  lake  trout,  from  August  1st  to  April  14th,  both 
inclusive,  except  fish  artificially  propagated  under  Section  II. 

Section  llattthoriies  the  Department  of  Fisheries  to  issue  a  license  to  persons 
or  corporations  desiring  to  carry  on  the  business  of  propagating  and  sellii^  game 
or  food  fish,  or  the  eggs  thereof. 

The  preceding  acts  for  the  preservation  of  fish,  notably  the  Act  of  May  29th, 
1901  (P.  L.  302),  do  not  contain  any  provision  similar  to  that  provision  of 
Section  13,  making  it  unlawful  to  purchase,  sell,  offer  for  sale,  or  have  in  pos- 
session, any  fresh  dead  game  fish  "wherever  caught."  The  words  "wherever 
caught,"  especially  when  considered  in  conjunction  with  the  words  "caught  in  the 
waters  within  this  Commonwealth,"  which  refers  to  fresh  dead  food  fish,  indicate 
that  the  legislature  intended  thereby  to  prohibit  the  sale  of  said  game  lish  within 
this  Commonwealth,  during  the  closed  season,  whether  such  fish  were  caught  ip 
the  waters  within  this  Commonwealth,  or  elsewhere. 

The  legality  of  legislation  prohibiting  the  importation  into  a  state,  during  the 
closed  season,  of  fish  or  game  caught  outside  of  the  state,  was  considered  and 
established  by  the  Supreme  Court  of  the  United  States  in  the  case  of  Silz  vs. 
Hesterberg.  211  U.  S.,  31  (1908).  in  which  the  court  says,  per  Mr.  Justice  Day, 
as  follows : 

"It  has  been  provided  that  the  possession  of  certain  kinds  of  game  during 
the  closed  Season  shall  be  prohibited,  owing  to  the  possibility  that  dealers  in 
game  may  sell  birds  of  the  domestic  kind  under  the  claim  that  they  were  taken 
in  another  state  or  country.  The  object  of  such  laws  is  not  to  aflfect  the  legality 
of  the  taking  of  game  in  other  states,  but  to  protect  the  local  game  in  the  interest 
of  the  food  supply  of  the  people  of  the  state.  We  cannot  see  that  such  purpose 
frequently  recognized  and  acted  upon  is  an  abuse  of  the  police  power  ot  the 
slate." 

You  are  therefore  advised  that  the  sale  ot  the  imported  fish,  about  which 
you  inquire,  would  constitute  an  infringement  of  the  Act  ot  May  1st,  1909. 

Yours  very  truly, 
,      ,  JOHN  C.  BEU„ 

Attorney  General. 
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Equity InterfertHct  with  poftrtiion  of  rial  estate Disputed  title RemfJy 

at  Jaw. 

Upoa  >  Mil  In  equity  flled,  to  wit,  to  restrain  defendanii  from  tnterferlDB 
with  pUintllTB  poBaesalon  of  certain  land,  which  It  was  clalmad  was  leaa«d  br 
one  at  the  dafendanta  to  tbe  plaintiff,  the  title  of  plaintiff  and  hia  right  to  poa- 
aesslon  were  disputed.  Ssld.  that  plaintin  could  not  obtala,  a  remedy  In  cquUt 
aa  he  had  an  adequate  remady  at  law. 

In  Equity.    No.  1824  April  Term,  1913.    C.  P.  Altegheoy  Coanty. 

/.  Rodgers  McCreery,  for  plaintiff. 

T.  L.  Ktrin  and  G.  C.  Bradthaw.  for  defendant 

Fmd,  J.,  December  27.  1913.— This  is  a  bill  in  equity  filed  by  G.  G.  O'Brien, 
praying  that  the  defendants  be  enjoined  from  disturbing  or  interfering  with 
an  advertising  sign  or  bill  board  erected  upon  the  property  leased  by  Martin 
Grendiski  to  the  plaintiff. 

From  the  pleadings  and  evidence  we  find  the  following: 

FACTS. 

First.  The  plaintiff,  G.  G.  O'Brien,  is  and  for  a  number  of  years  has 
resided  and  been  engaged  in  the  business  of  erecting,  maintaining  and  leasing 
bill  and  sign  boards  in  the  City  of  Pittsburgh. 

Second.  By  a  written  instrument  dated  January  18,  1912,  Martin  Gren- 
diski, one  of  the  defendants,  demised  and  let  to  the  plaintiff,  G.  G.  O'Brien, 
th^  exclusive  use  of  property  situate  on  the  north  side  of  Grant  Boulevard 
extending  fifty  feet  westwardly  from  the  sign  of  one  C.  L.  Saxton,  for  the 
term  of  one  year  from  the  first  day  of  February,  1912,  "and  thereafter  until 
said  lot  shall  be  sold  or  built  upon,"  to  be  used  by  the  plaintiff  for  building 
and  maintaining  thereon  advertising  signs  or  bill  boards,  and  thereupon  the 
plaintiff  paid  Martin  Grendiski  the  rental  provided  in  the  tease  from  the 
first  day  of  February,  1912,  to  the  first  day  of  February,  1913.  A  true  and 
correct  copy  of  said  lease  is  attached  to  the  bill  of  complaint  and  marked 
Exhibit  A. 

Third.  Thereafter  by  written  instrument,  dated  February  2,  1912,  Martin 
Grendiski  demised  and  let  to  plaintiff  the  exclusive  use  of  his  property 
adjoining  the  above  described  premises  fronting  thirty  feet,  more  or  less, 
on  the  Boulevard,  "from  September  6,  1912,  until  said  property  is  sold  or 
built  upon,"  to  be  used  by  the  plaintiff  for  building  and  maintaining  thereon 
advertising  signs  or  hill  boards,  and  thereupon  the  plaintiff  paid  Martin 
Grendiski  the  annual  rent  stipulated  in  the  said  lease  for  one  year  from 
September  6,  1912,  to  September  6,  1913.  A  true  and  correct  copy  of  said 
lease  is  attached  to  plaintiff's  bill  of  complaint  and  marked  Exhibit  B. 

Fourth.  By  writing  dated  August  30,  1912,  Martin  Grendiski  leased 
the  property  theretofore  let  to  the  plaintiff  to  Samuel  K,  Sipe  tor  the  purpose 
of  erecting  thereon  advertising  signs  or  bill  boards.  The  lease  was  for  a 
term  of  one  year  and  thereafter  until  the  property  was  sold  or  built  upon. 
Samuel  F.  Sipe  paid  Martin  Grendiski  the  rent  in  the  lease  reserved.  In 
tbe  first  part  of  September,  Samuel  F.  Sipe  erected  a  sign  board  en  the 
property.  In  about  one  week  or  ten  days  thereafter,  G.  C.  O'Brien,  after 
notice  to  Samuel  F.  Sipe,  entered  upon  the  premises  and  removed  the  board 
constructed  by  Mr.  Sipe. 

Fifth.  About  September  14,  1912,  the  plaintiff  erected  an  advertising 
board  on  the  premises  leased.  Said  board  was  abottt  sixty  feet  long  and 
extended  from  Roxberry  Alley  westwardly.  Shortly  thereafter  to  the  bill 
board  so  constructed  the  plaintiff  erected  an  extension  for  a  further  distance 
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of  thirty  feet.  The  till  board  so  erected  and  constructed  is  now  on  the 
property  and  is  used  and  maintained  by  the  plaintifF  for  advertising. 

Sixth.  By  deed  dated  September  24,  1912,  and  recorded  September  27, 
1912,  Martin  Grendiski  and  his  wife  granted  and  conveyed  the  property 
theretofore  leased  to  the  plaintiff,  to  his  son,  Ludwig  S.  Grendiski.  The 
recited  consideration  is  one  dollar.  The  property  was  encumbered  by  a 
mortgage,  securing  the  payment  of  $3,600. 

Seventh.  About  September  21,  1912,  the  plaintifF  was  notified  by  Martin 
Grendiski  that  he  had  sold  the  property  to  Ludwig  S.  Grendiski  and  de- 
manded that  plaintiff  vacate  the  premises.  About  October  21,  1912,  Martin 
Grendiski  attempted  to  remove  plaintifTs  bill  board. 

Eighth.  On  February  2A,  1913,  Ludwiff  S.  Grendiski  in  writing  notified 
the  plaintiff  to  remove  the  "bulletin  boards  from  my  property  within  five 
days."  A  true  and  correct  copy  of  the  notice  is  attached  to  plaintifTs  bill 
of  complaint  and  marked  Exhibit  C.  Thereafter  Ludwig  S.  Grendiski  threat- 
ened to  eject  plaintiff  from  possession  of  the  premises. 

Ninth.  On  February  7,  1913,  the  plaintiff  sent  Martin  Grendiski  a 
check  for  the  sum  of  twenty  dollars  as  payment  of  the  rental  for  one  year 
commencing  January  18,  1913,  on  lease  dated  January  18.  1912,  being  Exhibit 
"A!'  annexed  to  the  bill  of  complaint.  Martin  Grendiski  refused  to  accept 
payment  and  returned  the  check. 

Tenth.  The  consideration,  one  dollar,  recited  in  the  deed  from  Martin 
Grendiski  and  wife  to  Ludwig  S.  Grendiski  was  not  the  true  consideration 
for  the  transfer  of  the  property.  It  was  alleged  by  the  defendant  that  the 
conveyance  was  made  in  pursuance  with  a  verbal  agreement  between  Martin 
and  Ludwig  S.  Grendiski  made  prior  to  the  execution  and  delivery  of  the 
'leases  to  the  plaintiff,  whereby  Martin  Grendiski,  in  consideration  of  moneys 
from  time  to  time  paid  him  by  his  son,  agreed  to  convey  the  property  to 
his  son  on  his  reaching  the  age  of  twenty-one  years,  and  the  son  agreed 
to  pay  the  mortgage  of  $3,600  on  the  property. 

Eleventh.  The  conveyance  by  Martin  Grendiski  to  his  son  was  made 
for  the  purpose  of  terminating  the  leases  to  the  plaintiff. 

CONCLUSIONS  OF  LAW. 

1.  A  court  of  equity  has  no  jurisdiction  to  restrain  the  defendants, 
Martin  Grendiski  or  Ludwig  S.  Grendiski,  from  the'  enforcing  his  right  to 
terminate  the  leases. 

2.  The  plaintiff  has  an  adequate  remedy  at  law.  he  may  make  defense 
in  any  proceedings  which  may  be  brought  against  him  by  the  defendants 
or  either  of  them  to  obtain  possession. 

3.  The  bill  should  be  dismissed  at  the  costs  of  the  plaintiff. 

DISCUSSION. 

The  plaintiff  became  the  tenant  of  Martin  Grendiski  by  virtue  of  two 
leases,  the  one  dated  January  18,  1912,  "for  the  term  of  one  year  from 
February  1,  1912.  and  thereafter  until  said  lots  are  sold  or  built  upon,"  the 
other  dated  February  2,  1912.  "from  September  6,  1912,  until  said  lots  are 
sold  or  built  upon." 

In  September  the  plaintiff  erected  and  has  since  maintained  an  adver- 
tising sign  or  bill  board  on  the  premises  leased. 

By  deed  dated  September  24,  1912,  the  lessor,  Martin  Grendiski  con- 
veyed the  property  to  his  son  Ludwig  S.  Grendiski.  Ludwig  S.  Grendiski, 
claiming  that  his  purchase  terminated  the  leases,  notified  the  plaintiff  to 
remove  the  sign  or  bill  boards  from  his  property,  and  subsequently  informed 
plaintiff  that  he  would  insist  on  compliance  with  the  notice. 
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The  plaintiff,  claiming  that  the  conveyaDCe  to  Ludwig  S.  Grendiski  was 
made  fraudukntly  and  with  intent  to  defeat  his  rights  and  terminate  the 
leases,  seeks  to  enjoin  the  defendants  from  interfering  with  the  bill  boards. 

To   the   bill   of   complaint   the   defendants   demurred,   and,   the   demurrer 
bemg  overruled,  they  filed  an  answer.     The  defendants  contend: 
.  I.    That  this  is  an  ejectment  bill,  and 

2.     That  the  plaintiff  has  a  full,  complete  and  adequate   remedy  at  law. 

Where  a  case  hinges  on  a  disputed  legal  title,  that  title  must  be  5rst 
settled  in  an  action  at  law.  "The  right  of  the  plaintiff  must  be  acknoivledged 
at  law  before  he  can  resort  to  a  chancellor.  •  •  *  When  rights  which 
are  legal  are  asserted  on  one  side  and  denied  on  the  other,  the  remedies 
are  at  law.  They  cannot  be  settled  under  equity  forms."  Ferguson's  Appeal. 
117  Pa.,  426,  It  is  not  disputed  that  the  title  in  Ludwig  S.  Grendiski  is 
questioned. 

Though  the  first  lease  to  plaintiff  was  made  January  18,  1912,  the  plaintiff 
did  not  take  possession  of  the  premises  until  September  following.  The 
second  lease,  though  dated  February  2nd,   is  "from  September  6." 

On  Au^fust  30,  Martin  Grendiski  leased  the  same  property  >o  Samuel 
F.  Sipe,  who  shortly  thereafter  erected  a  sign  or  hill  board,  which-  was 
removed  by  the  plaintiff. 

Martin  Grendiski  was  in  the  position  of  having  leased  the  property  to 
two  persons,  each  holding  a  Tease  for  substantially  the  same  term.  Follow- 
ing plaintiff's  entry  into  possession  Martin  Grendiski  attempted  to  tear 
down  and  remove  the  bill  board  erected  by  plaintiff.  His  son  became  of 
age  on  August  2S,  and  a  month  later  the  corve-yance  was  made.  The  deed 
did  not  recite  the  true  consideration  and,  whether  a  gift  or  upon  the  con- 
sideration alleged  by  the  defendants,  it  would  appear  that  the  deed  was 
made  for  the  purpose  of  enabling  the  son  to  terminate  the  leases. 

The  plaintiff  is  in  possession  and  he  urges  that  as  to  him  and  his  rights 
as  a  lessee  the  conveyance  to  the  son  is  fraudulent  and  he  is  entitled  to  a 
decree  enjoining  the  defendants  from  disturbing  or  interfering  with  the 
advertising  boards   maintained    by   him   on   the    premises   described    in   the 

"The  court  has  an  undoubted  power  to  restrain  the  commission  of  a 
trespass  where  the  remedy  at  law  would  be  inadequate.  If  trespasses  are 
constantly  recurring  and  threatened  to  continue,  or  if  the  threatened  tres- 
pass contemplates  a  permanent  occupation  and  use  of  plaintiff's  property, 
equity  has  jurisdiction,  Busser  vs.  Weekly,  4  Supr,  Cf.,  71. 

In  the  case  at  bar  it  does  not  appear  that  the  remedy  at  law  's  inade- 
quate, nor  that  the  eviction  of  plaintiff  would  result  in  irreparable  injury. 
"The  evidence  does  not  definitely  disclose  the  nature  and  character  of  the 
business  conducted  by  the  plaintiff.  It  appears  that  he  is  engaged  in  leasing 
properties  situate  in  various  parts  of  the  city  upon  which  he  erects  sign 
or  bill  boards  used  for  advertising  purposes.  No  proceedings  have  been 
taken  for  the  purpose  of  evicting  him.  If  such  proceedings  are  instituted 
his  remedy  is  to  make  defense.  If  he  prevails  on  an  appeal  from  an  adverse 
judgment  of  a  justice  of  the  peace,  he  may  recover  damages  to  compensate 
him  for  the  wrongful   dispossession. 

For  the  tearing  down  and  removing  his  bill  hoards  the  plaintiff's  remedy 
is  in  trespass.  The  value  of  the  lease,  that  is.  the  value  of  the  p'-mie'iv  as 
a  site  for  a  sign^ board,  together  with  the  cost  of  erection  can  be  :iscerlained 
and  fixed  by  a  jury. 
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Husband  and  vnfe Maintenance Act  of  May  23,  1907 Att  of  July  21,  1913. 

Under  the  Act  of  July  SI,  1913,  SJnendlnK  the  Act  of  May  13,  1907,  auiQorlzIns 
the  seliure  of  proiterty  of  buBbaDOs  who  have  deflerted  their  wives  ana  fallpd  to 
provide  for  their  support  the  property  of  the  hUBband  cannot  be  aolzad  unless 
the  husband  has  absented  blmeelf  and  hia  whereabouts  are  not  known,  in  such 
a  proceedlOK,  however,  the  Court  will  mako  an  order  dlrectlni:  a  reasonable  allaw- 
anos  for  the  wife's  support. 

■      In  Equity.     No.  276  October  Term,  1913.     Docket  D.     C.  P.  All^heny  County. 
Frank  C,  McGirr,  for  plaintiff. 
M.  L.  Thompson  and  C.  C.  Meeder,  for  defendant. 

Shafer,  J..  March  30,  1914.— The  bill  is  under  the  Act  of  May  23.  "1907, 
P.  L.  227,  and  its  supplements,  by  a  wife  against  the  husband,  for  mainte- 
nance, 

FINDINGS  OK  FACT. 

First.  The  plaintiff  and  defendant  were  married  February  7,  1906,  and 
lived  together  in  Pittsburgh  until  October,  1910,  the  defendant  carrying 
on  .business  as  a  butcher,  having  his  shop  and  dwelling  in  premises  owned 
by  him. 

Second.  The  parties  did  not  live  very  happily  together,  the  husband 
being  somewhat  addicted  to  drink  and  rough  in  his  language  and  manner 
toward  his  wife,  and  not  willing  to  provide  tor  his  wife  and  family  in  the 

Third.  In  the  Fall  of  1910  the  defendant  sold  out  his  butcher  business 
and  rented  his  house  in  which  it  was  carried  on  to  a  tenant,  and  bought  a 
farm  at  Wildwood,  in  Allegheny  County,  some  ten  miles  from  the  City, 
and  insisted  upon  his  wife  going  to  the  farm  to  live,  with  him.  which  she 
refused  to  do.  The  defendant's  claim  is  that  the  reason  of  this  was  because 
she  did  not  wish  to  live  in  the  country  and  because  she  wished  to  send  her 
daughter,  by  a  former  husband,  to  school  in  the  City.  Her  account  of  the- 
matter  is  that  she  was  afraid  to  live  with  him  in  the  country  where  she 
would  have  no  near  neighbors,  on  account  of  his  conduct. 

Fourth.  The  defendant  filed  a  libel  in  divorce  in  January,  1913,  alleging 
willful  and  malicious  desertion,  which  was  tried  in  due  course,  and  in  June, 
1913,  a  decree  was  refused  and  the  libel  dismissed,  and  the  present  bill  was 
thereafter  filed  in  August,   1913. 

Fifth.  The  testimony  taken  in  this  case  appears  to  have  been  substan- 
tially the  same  as  that  which  was  heard  in  the  divorce  case,  consisting  of 
an  account  of  the  conduct  of  the  defendant  towards  his  wife  while  they  lived 
together,  the  reasons  given  by  her  for  not  going  to  the  country  with  him, 
and  his  invitations  to  her  to  go.  The  decree  dismissing  the  libel  being  an 
adjudication  between  the  parties  that  the  wife  did  not  wilfully  and  mali- 
ciously desert  the  husband,  by  which  decree  the  parties  are  bound  as  to 
the  effects  of  their  conduct  up  to  the  time  of  iiling  the  libel,  and  as  the 
evidence  in  this  case  was  wholly  as  to  matters  before  the  filing  of  the 
libel,  we  are  bound  to  find  in  this  case  that  the  separation  oi  the  wife 
from  her  husband  was  not  a  willful  desertion,  and  therefore  that  the  hus- 
band did  in  fact  desert  his  wife. 

Sixth.  The  plaintiff  does  not  appear  to  have  any  property.  The  defend- 
ant owns  the  property  in  Pittsburgh  where  the  butcher  business  was  carried 
on.  some  lots  at  Niagara  Falls,  and  the  farm  purchased  by  him  at  iVildwood, 
all  worth  some  eight  or  nine  thousand  dollars.     There  is  a  mortgage  on 
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the  city  property  and  Wildwood  farm  for  t3.500.  The  rental  value  of  these 
properties  and  his  average  profits  from  a  somewhat  irregular  business  carried 
on  by  him  amount  to  about  $100  a  month.  The  taxes  and  insurance  en  the 
various  properties,  and  interest  on  the  mortgage,  amount  to  something  llk^ 
$30  a  month,  making  his  net  income  something  over  $70  a  month. 

CONCLUSIONS  OF  LAW. 

First.  The  Act  of  1907,  P.  L.  227,  appears  to  have  been  passzd  with 
the  intention  of  giving  wives  whose  husbands  had  deserted  them  or  refused 
to  provide  for  them,  a  civil  remedy  in  addition  to  the  criminal,  or  quasi- 
criminal,  remedy  created  by  the  Act  of  1867  and  other  similar  \cts;  and 
the  first  section  of  that  Act  gives  a  remedy  in  Equity  to  such  vi'ivis  in  alf 
cases,  and  authorizes  the  Court  to  make  and  enforce  such  orders  in  the 
premises  as  the  equities  of  the  case  demand.  The  second  section  authoriies 
the  Court  to  direct  seizure  and  sale  of  the  property  of  the  husband,  in 
cases  where  he  has  absented  himself  from  the  Commonwealth,  and  provides 
for  serving  him  wherever  he  may  he  found,  in  the  manner  provided  by  the 
Act  of  April  6,  I8S9.  The  Act  was  amended  by  the  Act  of  April  27.  1909, 
P.  L.  182,  the  first  section  by  adding  that  the  parlies  should  be  witnesses, 
and  the  second  section  by  striking  out  the  words  "wherever  he  may  be 
found."  By  an  Act  of  July  21,  1913,  P.  L.  867,  the  second  aecEion  was 
amended  by  chancing  the  words  "whenever  such  husband  shall  absent 
himself  from  the  Commonwealth"  to  read  "Whenever  any  man  has  here- 
tofore separated,  or  shall  hereafter  separate,  himself  from  his  wife  without 
reasonable  cause,  or  whose  whereabouts  are  unknown,  and  being  of  sufficient 
ability  has  neglected  or  refused,  or  shall  neglect  or  refuse,  to  provide  suit- 
able maintenance  for  his  wifej'  proceedings  may  be  had  against  his  prop- 
erty, and  service  upon  the  defendant  shall  be  made  in  the  manner  provided 
in  the  Act  of  April  6.  1859. 

It  may  be.  as  contended  by  the  plaintiff,  that  the  amendment  of  1913 
was  intended  to  extend  the  power  of  the  Court  to  seize  lands  to  all  cases 
where  a  man  had  separated  himself  from  his  wife,  without  regard  to  his 
having  left  the  State  or  his  whereabouts  being  unknown,  but  the  whole 
section  taken  together  as  amended  does  not  seem  to  express  aptly  any  such 
intention.  If  that  be  the  meaning,  the  words  "or  whose  whereabouts  are 
unknown"  have  no  meaning  whatever,  and  the  provision  that  service  should 
he  made  under  the  Act  of  18.S9  would  not  be  applicable,  or  else  there  are 
two  classes  of  cases  provided  for,  one  where  a  man  separates  himself  from 
his  wife  without  cause  and  the  other  where  his  whereabouts  are  unknown, 
although  he  may  not  have  separated  himself  from  his  wife  without  cause, 
and  this,  of  course,  is  not  meant.  Meaning  will  be  given  to  all  the  words 
of  the  amendment  if  the  word  "or"  be  interpreted  to  mean  "and."  The  Act 
would  then  provide  that  wherever  a  man  separated  himself  from  hi.i  wife 
without  cause  and  went  away,  where  his  whereabouts  were  unknown,  his 
property  might  be  seized. 

Second.  Whatever  may  be  the  meaning  of  the  amendment  above  men- 
tioned, and  whether  the  Act  authorizes  the  seizure  of  lands  belonging  to 
residents  of  the  State  and  County  or  not,  we  are  of  opinion  that  in  this 
case  the  equities  of  the  case  do  not  demand  any  such  measure,  and  that  (he 
plaintiff  is  not  entitled  in  this  case  to  have  any  of  the  lands  of  the  defendant 
seized  by  the  Court  for  her  support. 

Third.  The  plaintiff  is  entitled  to  a  reasonable  sum  for  her  maintenance. 
to  be  paid  her  by  her  husband,  the  defendant,  and  in  view  of  the  circum- 
stances of  the  parties  we  are  of  opinion  that  the  sum  of  $5.00  a  week  should 
be  paid  by  the  defendant  to  the  plaintiflf  for  her  support,  until  the  further 
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order  of  the  Court.  As  nothing  has  been  paid  by  him  for  sometime,  it 
seems  proper  that  he  should  be  reqaired  to  pay  a  lump  sam  for  past  support, 
which  amount  is  fixed  at  $50.00  to  be  paid  in  monthly  installments  of  $10X)0 
each,  from  the  date  of  this  decree  until  the  whole  be  paid.  The  defendant 
should  also  pay  the  costs. 

Let  a  decree  be  drawn  accordingly. 


In  re  Sentence  for  Indeterminate  Term  and  on  New  Charge  After  ParoL 
Criminal  law Indeterminate  sentence Parol Time   of  service. 

Where  e,  prisoner  is  sentenced  for  an  Indeterminate  term  and  Is  released  on 
parol  before  the  expiration  of  the  mailmum  sentence  and  subaequently  Is  returned 
to  serve  a  new  sentence  for  a  new  Indeterminate  term  and  on  a  new  charge,  lie 
must  serve  the  new  term  first  and  after  Its  expiration  be  held  tor  the  unetritred 
maximum  term  of  his  first  sentence. 

April  9th.  1914. 
Mj.  Charles  D.  Hart. 

Secretary  Board  of  Inspectors, 

Eastern  State  Penitentiary, 
•Philadelphia,  Pa. 

Sir:  This  department  is  in  receipt  of  your  letter  of  April  6th  asking  our 
opinion  as  to  the  time  at  which  Warren  Anderson  B5146  will  be  entitled  to 
discharge. 

We  understand  that  Anderson  was  sentenced  on  October  25,  1909.  to  an 
indeterminate  term  of  from  nine  months  to  three  years,  on  a  charge  of  lar- 
ceny; that  he  was  released  on  parole  October  3,  1910,  and  was  returned  to 
your  institution  under  a  sentence  imposed  February  20,  1911,  of  not  less  than 
fourteen  months  nor  more  than  ten  years,  for  felonious  entry  and  larceny. 

One-third  of  this  maximum  sentence  will  have  been  served  within  a  short 
time,  and  I  assume  that  what  you  desire  to  know  is  whether,  if  the  Parole 
Board  decides  at  the  expiration  of  one-third  of  the  sentence  to  parole  Ander- 
son, he  must  be  detained  for  the  balance  of  the  term  of  three  years  which 
was  not  served  at  the  time  of  his  release  on  parole,  and  when  his  parole  time 
will  begin  to  run. 

You  are  advised  by  this  department  in  an  opinion  dated  March  IS,  1911, 
that  the  words  "unexpired  maximum  term"  used  in  the  Parole  Act  of  10 
May,  1909,  P.  L.  495,  refer  to  the  time  of  sentence  and  do  not  refer  to  the 
time  passed  on  parole,  and  you  were  further  advised  in  that  opinion  that  a 
prisoner  released  on  parole  who  is  returned  to  the  penitentiary  to  serve  a 
new  term  should  serve  the  new  term  first,  and  after  its  expiration  be  held 
tor  the  unexpired  maximum  term  of  his  first  sentence. 

The  same  opinion  was  rendered  by  this  department  to  the  warden  of  the 
Western  Penitentiary  on  November  24th,  1913. 

It  is,  therefore,  clear  that  when  Anderson  shall  have  served  his  s 
for  the  felonious  entry  and  larceny  he  should  still  be  held  by  your  ii 
for   two   years   and   twenty-two   days,   the   difference   between   the   i 
of  three  years  for  which  he  was  sentenced  first,  and  the  time'which  he  served 
under  that  sentence  before  being  released  on  parole. 

The  fact  that  under  the  provisions  oS  the  Act  of  19  June,  1913.  P.  L.  532, 
Anderson  will  become  eligible  to  parole  under  the  provisions  of  the  Act  of 
June  19,  1911,  P.  L.  1055,  after  having  served  one-third  of  his  second  sentence. 
docs  not  change  the  rule. 

When  Anderson  becomes  eligible  for  parole  the  Parole  Board  may  con- 
sider his  application  entirely  irrespective  of  the  fact  that  an  imprisonment  of 
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two  years  and  twenty-two  days  under  his  first  sentence  will  have  to  be  served 
after  his  release  on  parole  under  the  second  sentence. 

If  the  Board  decides  to  parole  Anderson  under  his  second  sentence  he 
will  have  to  serve  his  two  years  and  twenty-two  days.  At  the  expiration  of 
that  time  he  will  be  released  on  parole,  and  that  parole  will  last  for  so  much 
of  the  ten  years  of  his  second  sentence  as  had  not  expired  at  the  time  that 
he  began  to  serve  the  unexpired  sentence  of  two  years  and  twenty-two  days 
under  his  first  sentence. 

Very  truly  yours, 

MORRIS  WOLF, 
■    Third  Deputy  Attorney  General. 


Davis-Smith  Company  vs.  Deplanty. 

Personal  injuries Claimt  for  damages Assignment  of  claim Attachment 

of Priority. 

The  wife  and  dauBhter  of  a  were  Injured  by  an  automobile.  Suits  were 
brousbt  by  A  for  loss  of  aervlce  and  by  hla  irlfe  and  daughter  for  Injuries  to 
themselves.  Before  verdicts  were  recovered  A  and  bis  wife  delivered  two  orders 
to  tbe  attorney  for  A  dlrectlns  tbe  payment  of  two  bills  for  medical  Bervleea 
rendered  to  the  wife  of  A  and  to  bis  daughter  for  Injuries  received  In  the  acci- 
dent. On  tbe  same  day  a  forelen  attachment  waa  laeued  against  A  and  the 
defendant  In  the  suit  served  as  garnishee.  A  few  days  later  verdicts  were  ren- 
dered for  A  and  for  hla  wife  and  daughter  and  Immediately  thereafter  A  executed 
an  assignment  of  hla  verdicts  to  his  attarneya  for  the  iiayment  of  the  doctors' 
bills,  subject  to  the  payment  of  attorney's  fees.  The  payment  of  attorney's  fees 
and  the  doctor  bills  exhausted  the  verdicts  of  A. 

Held  that  A  was  liable  for  the  medical  services  rendered  his  wife  and  daughter 
and  there  was  no  liability  In  law  or  under  the  orders  and  assignments  to  pay  the 
physicians  out  of  the  money  coming  from  the  verdict  to  the  wife  of  A.  Espe- 
cially IH  thla  so  as  the  orders  were. not  accepted  by  the  holder  of  the  fund,  were 
not  for  the  whole  amount  and  at  the  time  they  were  given  the  damagee  were 
unliquidated.  As  the  claims  for  professional  services  exhausted  the  verdict  of  A, 
the  plaintiff  In  the  execution  attachment  took  nothing. 

Priority  between  assignmtnt  and  attachments.  No.  1788  April  Term,  1913. 
C.  P.  Allegheny  County. 


Macf.-lRLANE,  J.,  April  14,  1914.— Two  verdicts  were  recovered  against  W.  L 
Smith  in  actions  of  trespass  for  personal  injuries.  Attachments  were  served 
on  Smith  and  he  has  paid  the  money  into  court.  The  first  question  involved 
is  as  to  priority  between  an  assignment  of  the  verdict  in  favor  of  one  of 
the  plaintiffs  and  attachments,  the  second,  whether  under  the  circumstances 
the  assignees  should  be  paid  in  part  out  of  the  verdict  in  favor  o(  the  wife. 

Mrs.  Nellie  Deplanty,  wife  of  C.  G.  Deplanty,  and  their  minor  daughter 
Margaret  were  injured  by  Smith's  automobile  and  in  the  joint  action  of 
Mrs.  Deplanty  and  her  husband  the  verdicts  were,  for  him  $500,  and  for 
her  $600.  In  the  action  of  the  minor  daughter  and  her  father  the  verdicts 
were  $400  for  her,  and  $200  for  the  father.  The  attorneys  for  the  plaintiffs 
were  Messrs.  Robb  and  Miller.  Two  physicians,  Hankey  and  In^am,  had 
attended  the  injuries  of  the  two  women  and  there  was  due  Hankey  $391 
and  Ingram  $175. 

Harper,  a  creditor  of  Deplanty,  issued  foreign  attachment  and  served 
Smith  as  garnishee  on  February  IS,  1913,  before  the  trial  and  verdict.  As 
we  shall  see  later,  he  took  nothing  by  his  attachment. 
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On  February  15,  1913,  two  orders  were  signed  by  Deplanty  and  his 
wife  addressed  and  delivered  to  Robb  and  Miller,  authorizing  and  directing 
them  in  one  to  pay  Hankey  $391,  and  in  the  other  to  pay  Ingram  $175. 
On  February  1 8th,  immediately  after  the  verdict  against  Smith,  C.  G. 
Deplanty  executed  and  delivered  an  assignment  to  Robb  and  Miller  of 
his  verdicts  in  the  two  cases,  a  total' of  $700.  The  debt  due  the  two  phy- 
sicians and  the  fees  of  Robb  and  Miller  would  exhaust  the  $700.  Notice 
of  the  assignments  was  given  Smith.  Foreign  attachment  of  Davis-Smith 
Company  was  served  on  W.  L..  Smith,  garnishee,  February  28th,  and  of 
Wickenheiser  on  March  11,  1913. 

The  assignments  have  priority  over  the  attachments:  Selheimer  vs. 
Elder,  98  Pa.,  154;  Jarecki  vs.  Hart,  S  Supr.,  422.  However,  it  is  claimed 
that  part  at  least  of  the  debt  to  Hankey  and  Ingram  should  be  paid  out 
of  Mrs.  Deplanty's  verdicts  under  the  joint  orders  so  that  the  two  creditors 
who  attached  after  the  verdict  would  be  paid  out  of  the  amount  due 
Deplanty. 

It  appears,  and  the  testimony  is  not  disputed,  that  the  assignments  to 
Robb  and  Miller  were  for  the  payment  of  Hankey  and  Ingram  subject  to 
the  fees  of  Robb  and  Miller.  We  do  not  agree  with  the  argument  of 
counsel  for  the  Davis-Smith  Company  that  the  assignments  were  not  valid 
and  are  without  consideration.  Deplanty's  verdict  did  not  reach  the  hands 
of  Robb  and  Miller  and  was  not  in  their  control.  No  authorities  have  been 
cited  and  no  principle  has  been  suggested  under  which  Robb  and  Miller 
would  be  called  upon  to  pay  the  debt  due  the  two  physicians  out  of  the 
money  collected  for  Mrs.  Deplanty.  He  was  liable  for  the  medical  services 
rendered  his  wife  and  daughter.  It  is  contended  by  counsel  that  as  the 
orders  are  joint  it  was  the  duty  of  Robb  and  Miller  to  divide  the  charges 
equally  between  the  verdicts  in  each  case  and  that  they  had  no  right  to 
pay  over  in  full  the  verdicts  which  were  in  no  danger  of  being  attached 
and  to  defeat  Deplanty's  creditors  by  paying  the  physician  in  full  out  of 
Deplanty's  verdicts.  Where  a  creditor  has  a  lien  on  two  funds  in  the  hands 
of  the  same  debtor  and  another  creditor  has  a  lien  -on  one  only,  equity 
compels  the  former  to  take  his  debt  out  of  the  fund  to  which  the  latter 
cannot  resort.  But  the  orders  were  not  accepted  by  the  holder  of  the  fund, 
were  not  for  the  whole  amount  and  at  the  time  they  were  given  the  dam- 
ages were  unliquidated  in  an  action  for  personal  tort.  Sensenig  vs.  P.  R.  R., 
229  Pa„  168;  Beck  vs.  Cricket  Club,  45  Supr.,  3S8;  Jermyn  vs.  Moffitt,  75 
Pa..  399. 

In  Deplanty's  case  part  of  the  measure  of  damages  was  the  medical 
attendance  for  which  he  was  personally  liable  and  that  claim  would  not 
be  included  in  the  wife's  verdict  and  it  is,  therefore,  just  that  Deplanty's 
verdict  should  pay  the  physicians.  The  remainder  of  the  fund,  $134,  is  not 
objected  to  as  an  unreasonable  counsel  fee. 

Let  an  order  be  drawn  in  accordance  with  this  opinion. 


PITTSBURGH  LEGAL  JOURNAL 


Wciuel  VI.  Victor  Constmction  Company. 

Negligence Steam  roller Public  road Obligation  lo  stop Contributory 

negligence. 

Plaintiff  WBB  driving:  a  tioree  alons  a  public  raad  and  met  a  ateam  roller  com- 
lUK  In  the  other  direction.  She  aignalled  the  engineer  to  atop  and  allow  her  to 
peaa,  and  proceeded  with  the  Idea  that  the  engineer  would  do  so.  The  engineer 
stopped  and  then  started  again  and  let  steam  escape,  scaring  the  horee  so  that 
pUlntin  was  inlured.  Bald,  that  plaintiff  had  a  right  to  rely  on  the  driver  of  the 
Teller  obeying  the  requirements  of  the  Acts  of  ISSS  and  1909,  and  nas  not  guilty 
of  contributory  negligence  in  so  acting,  and  the  caae  was  for  the  Jury- 
Motion  for  judgment  n.  o.  v,  and  motion  for  new  trial  No.  447  June  Term, 
I91L    C.  P.  Allegheny  County. 


Cohen,  J.,  December  29,  1913.— This  is  an  action  of  trespass  brought  by 
Mary  A.  Wenzel  against  the  Victor  Construction  Company,  a  corporation,  to 
recover  damages  for  injuries  sustained  through  the  alleged  negligence  of  the 
defendant  company. 

It  seems  that  between  three  and  four  o'clock  in  the  afternoon  of  October 
19,  1910,  the  plaintiff  was  driving  a  horse  and  buggy  on  West  Liberty  Avenue 
near  Mount  Lebanon,  Allegheny  County,  Pennsylvania,  and  that  upon  reach- 
ing Mount  Lebanon  an  employee  of  the  defendant  was  coming  along  with  a 
steam  rolling  machine,  going  to  some  other  point  in  the  neighborhood. 
When  the  machine  came  along  it  frightened  the  horse  which  the  plaintiff  was 
driving  and  she  thereupon  held  up  her  hand  for  the  man  on  the  steam  roller 
to  stop.  He  stopped  the  steam  roller  and  called  to  the  plaintiff  to  stand  atill. 
The  plaintiff  requested  him  to  stand  still  and  allow  her  to  drive  past  as  she 
had  frequently  done  before  with  the  horse,  but  the  defendant's  employes 
refused  to  allow  ber  to  do  this  and  negligently  started  his  machine  and 
brought  it  right  at  the  horse  and  allowed  it  to  throw  off  escaping  steam  in 
such  a  way  that  the  horse  whirled  around,  upset  the  buggy  and  threw  the 
plaintiff  and  another,  who  was  in  the  buggy  with  her,  out,  seriously  injuring 
the  plaintiff. 

In  reviewing  the  charge  delivered  upon  that  occasion,  we  find  the  fol- 
lowing language  to  have  been  used: 

"Both  parties  had  rights  on  that  road.  The  plaintiff  was  bound  to  the  exercise 
of  reasonable  diligence  and  care,*such  a  degree  of  care  as  was  necessary  under  the 
circumstances.  So  was  the  defendant.  The  plaintiff  perhaps  had  a  superior  right 
over  the  highway  as  compared  with  that  of  the  defendant,  for  the  law  itself  had 
subordinated  to  a  certain  extent  the  right  of  the  defendant  in  that  road  by  an  Act  of 
Assembly  passed  in  18SS  and  another  passed  in  1909,  the  first  of  which  provides  that 
it  shall  be  the  duty  of  any  person  in  charge  of  a  machine  propelled  by  steam 
on  any  public  road,  not  only  to  stop  bis  machine  on  the  roadside  when  any 
traveler  with  a  horse  or  horses  shall  have  arrived  within  three  hundred  feet 
of  the  machine  but  it  shall  also  be  his  duty  to  assist  such  passing  team  until 
it  is  safely  out  of  danger.  The  Act  of  1909  requires  the  operator  of  any 
motor  vehicle  on  public  highways,  when  signalled  so  to  do  by  the  driver  of 
any  horse  or  horses,  to  stop  his  machine,  and  if  circumstances  demand,  to 
stop  his  engine  also  until  the  danger  has  been  avoided.  So  you  see  both  of 
these  parties  at  this  time  in  that  location  were  under  obligations  and  should 
have  been  under  obedience  to  their  respective  duties  as  outlined." 

Further  along  we  find  the  following  language  used  by  the  Court  in  its 

"Now,  gentlemen,  there  are  three  thiiigs  necessary  for  the  plaintiff  to 
establish:  first,  that  the  defendant  was  negligent  in  the  manner  indicated  by 
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her;  second,  that  that  negligence  caused  this  accident;  third,  that  she  herself 
was  not  guilty  of  contributory  negligence.  These  three  things  must  appear 
from  the  whole  evidence.  She  need  not  prove  herself  that  she  was  not 
guilty  of  contributory  negligence,  but  if  the  evidence  shows  that  she  was,  she 
cannot  recover." 

Again  in  the  charge  the  Court  said:  "I  trust,  gentlemen,  by  this  time 
you  thoroughly  comprehend  that  even  though  the  defendant  und^r  the 
agreement  was  the  man  that  controlled  the  engineer  and  the  steam  roller. 
and  even  though  the  engineer  was  guilty  of  all  that  was  alleged  by  the  plain- 
tiff, and  even  though  the  result  of  the  accident  is  as  stated  by  all  the  wit- 
nesses, still  the  plaintiff  cannot  recover  a  verdict  in  this  case  if  she  herself 
was  guilty  of  any  negligence.  The  word  'contribute'  speaks  for  itself.  To 
contribute  means  to  add  to.  If  she  herself  by  her  own  act  partially  induced 
the  result  she  cannot  recover." 

In  closing  the  charge  we  find  the  Trial  Judge  used  the  following  lan- 
guage: ''You  must  maintain  the  equilibrium  of  right  and  duty  as  between 
the  plaintiff  on  the  one  hand  in  this  case  and  the  defendant  on  the  other 
and  you  must  adjust  your  verdict  precisely  to  meet  the  weight  of  the  evi- 
dence and  the  law." 

Notwithstanding  the  presentation  of  the  above  language  to  the  jury, 
exception  is  taken  to  the  qualifying  words  of  affirmance  in  answer  to  a  point 
by  defendant,  which  point  should  have  been  refused  as  there  was  no  evi- 
dence in  the  case  to  sustain  the  principle  involved  in  the  point.  Its  affirm- 
ance, therefore,  was  favorable  to  the  defendant  and  had  a  reverse  effect  on 
the  plaintiffs  case.  Yet  we  are  told  that,  because  the  affirmance  of  that 
point  was  qualified,  the  jury  were  led  to  believe  that  plaintiff  could  recover 
even  though  she  had  been  guilty  of  contributory  negligence.  And  this 
objection  (although  not  susceptible  of  such  a  construction),  in  the  face  of 
the  citations  from  the  charge  above  quoted,  is  assigned  as  a  reason  for  a 
new  trial. 

The  point  in  question  and  the  answer  thereto  were  as  follows;  "If  the 
plaintiff  saw  the  rolling  machine  and  believed  that  it  was  an  object  likely  to 
frighten  the  horse  and  relied  upon  her  ability  to  drive  this  horse  past  the 
steam  roller  in  the  road,  she  is  guilty  of  contributory  negligence  and  can- 


Answer:  "Affirmed,  provided  the  engineer  complied  with  the  terms  of 
the  law  pertaining  to  motor  maclilnes  on  public  highways  passed  in  1885 
and  in  1909." 

'  Not  a  witness  testified  to  a  state  of  facts  justifying  such  a  point.  Hence, 
it  should  have  been  refused  by  the  Court.  In  the  late  case  of  Common- 
wealth of  Pennsylvania  vs.  Calhoun,  236  Pa.,  474,  the  Court  held:  "A  Trial 
Judge  is  not  obliged  to  charge  a  point  which  suggests  theories  not  reason- 
ably sustainable  by  the  evidence."  Defendant's  own  engineer  testified  that 
the  roller  was  already  off  the  street  on  Dormont  Avenue  and  that  the  horse 
did  not  frighten  at  the  machine,  which  facts  nullify  the  existence  of  those 
facts  on  which  the  point  was  formulated. 

Defendant's  counsel  argue  that;  "In  connection  with  the  question  of 
contributory  negligence,  it  should  be  remembered  that  the  plaintiff  saw  the 
steam  roller  before  she  came  to  Alabama  Avenue  and  could  have  turned 
down  that  street  and  avoided  the  danger  and  that  the  point  at  which  she 
first  saw  the  roller  was  more  than  three  hundred  feet  away  from  the  roller 
but  after  she  saw  it  she  continued  to  drive  until  she  got  to  a  point  where 
she  was  204  feet  away  from  it."  In  answer  to  which  it  may  be  stated  that 
Alabama  Avenue  was  a  mud  street  neWly  graded  and  was  not  the  direction 
in  which  she  was  going  and  that  she  was  not  bound  to  turn  in  that  direction. 
The  Act  of  Assembly  said  that  she  had  a  right  to  go  ahead  on  the  street  on 
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which  sh«  was  driving  and  prescribes  the  duties  of  the  defendant,  to  wit: 
that  he  should  stop  the  machine  and  should  go  forward  and  lead  the  horse 
for  her.  And  further,  under  the  Act  of  Assembly  she  had  the  same  right  to 
approach  the  machine  to  any  safe  point.  The  engineer  says  in  his  testi' 
mony:  "The  machine  was  not  on  the  street."  She  says  that  it  was  and  that 
he  stopped  the  machine  but  that  she  was  driving  on  because  he  had  stopped 
the  machine,  when  he  suddenly  started  it  and  caused  steam  to  escape,  which 
frightened  the  horse  and  caused  him  to  whirl  around.  To  ascertain  the 
verity  or  falsity  of  these  statements  was  undoubtedly  the  province  of  the 
jury.  Did  the  engineer  stop  the  machine  as  required  by  the  Act?  Did  he 
go  forward  and  lead  her  horse  as  required  by  the  Act?  Did  he  stop  the  ma- 
chine and  then  after  she  started  to  go  towards  it,  start  the  machine  up  again 
and  cause  it  t6  blow  off  steam,  in  defiance  of  the  Act  of  Assembly?  These 
were  all  matters  to  be  determined  by  the  jury. 

To  say  that  the  qualification  of  the  point  at  issue,  as  the  defendant  sug- 
gests, to  wit:  "that  it  led  the  jury  to  believe  that  the  plaintiff  could  not  be 
guilty  of  contributory  iiegtigence  if  the  engineer  of  the  steam  roller  had  not 
complied  with  the  law  pertaining  to  motor  machines,"  is  a  construction  o! 
which  the  answer  is  not  susceptible  and,  even  though  it  were,  to  argue  such 
a  result  in  the  presence  of  the  glaring  citations  to  the  contrary  on  that  sub- 
ject as  contained  in  the  general  charge  and  which  have  been  heretofore 
herein  recited  is  futile. 

If  the  plaintiff,  when  traversing  that  road,  believed  that  the  requirements 
of  these  two  Acts  of  Assembly  would  be  complied  with  she  could  have  safely 
passed  the  engine  and  would  not  have  been  guilty  of  contributory  negli- 
gence. She  had  a  right  and  was  perfectly  justified  in  presuming  that  the 
engineer  would  have  carefully  operated  his  engine  with  due  regard  for  this 
Statutory  enactment.  This  conclusion  might  well  have  been  submitted  to 
the  jury  but  was  not.  a  fact  most  favorable  to  4efendant,  and  for  the  omis- 
sion of  which  plaintiff  could  reasonably  have  complained. 

There  are  two  crucial  questions  involved  in  the  determination  of  this 
case.  The  first  had  reference  to  whether  or  not  the  engineer  in  charge  ot 
the  motor  machine  was  the  employee  ot  the  defendant  or  of  the  defendant's 
bailor  or  lessor.  The  other  referred  to  the  question  of  defendant's  negli- 
gence and  plaintiff's  contributory  negligence.  The  testimony  on  each  of 
these  questions  was  so  absolutely  disputed  and  contradicted  that  under  no 
consideration  of  the  case  could  the  suggested  non-suit  or  the  request  for 
binding  instructions  have  been  granted.  We  are  therefore  compelled  to 
refuse  the  motion  made  for  judgment  non  obstante  veredicto  in  this  case. 
To  do  otherwise  would  be  to  decide  that  there  was  no  evidence  that  the 
motor  machine  was  operated  by  the  engineer  in  violation  of  the  terms  of  the 
recited  Acts  of  Assembly.  This  we  cannot  do  in  face  of  the  evidence  that 
there  was  such  negligence  and  non-compliance,  and  defendant  has  no  just 
cause  of  complaint. 

The  questions  involved  in  the  above  recited  point  and  the  qualifications 
thereof  were  fully  and  elaborately  covered  in  the  general  charge  of  the 
Court-  The  jury  was  not  misled  by  the  point  or  the  qvialification  of  it.  All 
the  facts  were  before  the  jury.  They  heard  the  testimony.  They  heard  the 
arguments  of  counsel  discussing  that  testimony,  and  they  bad  a  full  and,  wc 
believe,  fair  statement  of  the  facts  from  the  Court  in  the  Rcneral  charge,  and 
what  we  regard  as  appropriate  instructions  concerning  the  law  relating  to 
those  facts.  The  motion  of  the  defendant  for  judgment  non  obstante  vere- 
dicto is  therefore  refused. 

As  to  defendant's  motion  for  a  new  trial,  we  can  see  no  reason  indicating 
that  it  has  any  just  cause  of  complaint  and  the  motion  for  new  trial  is  there- 
fore refused.  . -  ■ 
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And  now,  to  wit:  December  29,  1913,  the  raotion  for  judgment  non 
obst&nte  veredicto  is  hereby  refused  and  judgment  ordered  to  be  entered 
for  the  plaintiff  and  against  the  defendant  for  the  amount  of  the  verdict  upon 
payment  of  the  usual  verdict  fee.    The  motion  for  a  new  trial  is  also  refused. 


Oner's  E>tate. 

IVitls Bequest  for  life "Siirt'ivor"-- — J'esling  of  remainder. 

Testator  provided  "I  will,  devise  and  bMguestTi  to  my  brother  A  the  sum  of 
flO.OOO.OO  to  be  held  In  trust  tor  him  liy  the  Union  Trust  Company,  the  Interest 
to  be  paid  to  him  quarterly,  and  at  his  death  this  amount  ts  to  be  divided  equally 
among  my  aurvlvlnR  lirothers  and  i^lsterp."  He  then  provided  for  hts  wife  and 
devised  the  restrtue  of  his  estate  to  his  two  children  "and  In  the  event  of  both 
dying  without  Issue  their  Interest  In  my  estate  shall  be  divided  equally  among 
my  brothers  and  alsters  or  their  heirs."  B  and  C,  two  of  the  brothers  of  A  died 
without  Issue  before  A  but  after  the  death  of  the  tei'talar.  Held,  (hat  the  girt 
over  of  SlO.OOD.nu  vested  at  the  testator's  death  In  his  brothers  and  slaters  then 
living.  The  word  '"aurvlvlng"  must  he  construed  to  refer  to  the  time  of  the  death 
of  the  testator  !n  the  absence  of  any  clear  Intention  to  have  that  word  refer  to 
the  time  of  the  death  of  A. 

Decedent's  Estate.     No.  426  September  Term,  1913.     0.  C.  .Allegheny  County. 

T.  If  .  .Vcf/y.  for  acrountant. 
loliii  C.  Buchanan,  for  exceptants. 

Over.  p.  J.,  November  24,  1913.— Samuel  C.  Crier  died  testate  January 
3rd,  1904,  giving  some  pecuniary  legacies  in  his  will,  and  made  the '  following 
provision  for  a  brother,  vie: 

"T  will,  devise  and  bequeath  to  my  brother  Robert  J.  Grier.  the  sum 
of  $10,000  to  be  held  in  trust  for  him  by  the  Union  Trust  Company  of  Pitts- 
burgh, the  interest  to  be  paid  to  him  quarterly,  and  at  his  death  this  a.mount 
is  to  be  divided  equally  among  my  surviving  brothers  and  sisters." 

Then  after  providing  for  his  widow,  he  disposed  of  the  residue  of  his 
estate  as  follows: 

"I  will,  devise  and  bequeath  to  my  two  children  Eleanor  Turner  Grier 
and  Harriet  Elizabeth  Grier,  the  reSt  and  residue  of  my  estate,  both  real, 
personal  and  mixed  to  be  held  in  trust  for  them,  and  I  hereby  appoint  the 
Union  Trust  Company  of  Pittsburgh,  trustee  for  them,  the  intereit  to  be 
paid  to  them  when  they  reach  the  age  of  twenty-one  years.  ,^t  the  death 
of  either  one  of  them  without  issue  her  share  5hal!  revert  to  the  other,  and 
in  the  event  of  both  dying  without  issue  their  interest  in  my  estate  shall 
be  divided  equally  among'  my  brothers  and  sisters  or  their  heirs." 

He  left  surviving  him  the  following  brothers  and  sisters,  viz:  James 
A.  Grier,  Robert  J.  Grier.  Mary  E.  Grier.  Annie  Grier  Porter.  Ella  Grier 
Buchanan. 

Upon  the  audit  of  the  account  of  the  testator's  executor,  ten  thousand 
dollars  was  distributed  to  the  trustee  for  his  brother  Robert  J.  Grier,  and 
he  having  died  January  27th,  191.1.  this  account  was  filed.  James  A;  Grier 
and  Mary  E.  Grier  died  prior  to  Robert  J.  Grier.  without  issue,  and  the 
Auditing  Judge  distributed  to  each  of  their  executors,  one-fourth  of  the 
fund,  to  which  exceptions  were  filed. 

The  question  here  is  whether  the  gift  over  upon  the  .^eath  of  Robert 
J.  Grier,  vested  at  the  testator's  death  in  his  brothers  and  sisters  then 
living,  other  than  Robert  J.  Grier,  or  was  contingent  upon  their  surviving 
Robert  J.  Grier? 
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It  is  well  settled  that  the  general  rule  is  that  the  words  "survivor"  or 
"survivinK,"  following:  a  prior  gift,  are  nnderstood  as  referring  to  the  death 
of  the  testator,  unless  the  intent  of  the  testator  to  refer  them  to  some  other 
time  is  plainly  and  manifestly  shown;  Mining  vs.  Batdors,  5  Pa.,  503;  Johns- 
ton vs.  Morton,  10  Pa.,  245;  Ross  vs.  Grape,  37  Pa..  333.  In  Woelpper'g 
Appeal,  126  Pa.,  562,  the  Court  states  the  general  rule  as  follows: 

"That  the  phrase  surviving  brother  and  sister  means  surviving  at  the 
death  of  the  testator,  and  that  it  shall  be  so  construed  unless  it  clearly 
appears  that  the  testator  meant  it  to  refer  to  a  different  period." 

And  in  Shallcross'  Estate,  200  Pa.,  122.  opinion  by  Mr.  Justice  Potter, 
it  is  said: 

"The  rule  is  well  settled  in  Pennsylvania  that  the  period  of  survivor- 
ship is  to  be  taken  as  the  death  of  the  testator,  unless  a  contrary  intent  is 
apparenL" 

To  the  same  effect  is  Slack  vs.  Wood,  213  Fa.,  584,  and  Barker's  Appeal. 
2nd  Central  Rep.,  282,  affirming  Barker's  Estate,  33  P.  L.  .J.  (O.  S.),  17. 

It  is  contended  that  it  the  word  "survivinR*'  here  be  referred  to  testator's 
death.  Robert  J.  Grier  would  be  included  in  the  class  of  remaindermen,  thus 
defeating  the  testator's  intention  that  his  interest  in  the  fund  should  ter- 
minate at  his  death,  and  to  prevent  this  that  survivorship  should  therefore 
be  held  to  refer  to  the  death  of  Robert  J.  Grier. 

The  answer  to  this,  however,  seems  to  be  that  the  words  "surviving" 
and  "survivor"  are  often  used  in  wills  in  the  broad  sense  of  "other;"  Ander- 
son's Law  Dictionary;  Lapsey  vs.  Lapsey,  9  Pa.,  130;  Devine's  Estate,  IW 
Pa..  257;  Bacob's  Estate,  202  Pa.,  S45.  So  that  the  Kift  over  can  be  construed 
as  a  gift  to  testator's  surviving  brothers  and  sisters,  other  than  Robert  J. 
Grier. 

In  the  residuary  clause  testator  directed  that  if  both  of  his  children 
should  die  without  issue,  that  their  interest  in  his  estate  shall  be  divided 
"equally  among  my  brothers  and  sisters  or  their  heirs,"  and  it  is  contended 
that  as  here  there  is  a  clear  provision  made  for  the  transmission  of  the 
residuary  estate  to  the  heirs  of  deceased  brothers  and  sisters,  that  if  he 
intended  to  make  the  same  disposition  of  the  Robert  J.  Grier  trust  fund, 
he  would  have  used  the  same  language.  There  is  some  force  in  this  argu- 
ment, and  in  construing  this  will  from  its  four  corners,  it  may  be  doubtful 
if  the  testator  intended  to  refer  the  period  of  survivorship  to  his  death; 
but  the  gift  over  is  to  his  surviving  brothers  and  sisters  not  to  Robert  J. 
Grier,  and  as  it  does  not  clearly  appear  that  his  intention  was  to  refer  it 
to  the  death  of  Robert  J.  Grier,  the  word  "surviving"  must  be  construed  to 
refer  to  the  death  of  the  testator. 

The  next  question  is  whether  the  gift  over  is  merely  implied  from  the 
direction  to  divide  the  trust  fund  upon  the  death  of  the  le|?atee  for  fife, 
and  therefore  contingent  upon  the  legatees  surviving  their  brother.  This 
question  is  fully  discussed  and  authorities  cited  in  McClure's  Appeal,  72 
Pa..  414,  where  Mr.  Justice  Williams  on  page  418  said: 

"Where  the  fund,  which  is  the  subject  of  the  IcRacy,  is  given  to  another 
person  beneficially  for  life,  or  until  the  legatee  arrives  at  a  particular  age, 
or  until  certain  debts  are  paid,  the  legatee  will  take  an  immediate  vested 
interest  in  the  subject,  since  such  bequests  are  in  the  nature  of  remainders; 
the  rule  as  to  which  is  that  the  interests  of  the  first  and  subsequent  takers 
vest  together;  Lane  vs.  Goudge.  9  Ves.,  226:  Balmain  vs.  Shore,  Id..  507. 
Though  there  be  no  other  gift  than  in  the  direction  to  pay  or  distribute  in 
future,  yet  if  such  gift  or  distribution  appears  to  be  postponed  for  the  con- 
venience of  the  fund  or  property,  or  where  the  gift  is  only  postponed  to 
let  in  some  other  interest,  the  vesting  will  not  be  deferred  till  the  period 
in  question.     *    •    •    Where  the  enjoyment  of  the  gift  over  is  postponed 
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to  accommodate  the  estate,  or  for  the  payment  of  debts,  or  to  meet  any 
other  burden  first  imposed,  and  not  chiefly  on  account  of  the  character  of 
the  donee,  it  is  reKa.rded  as  a  decisive  circumstance  in  favor  of  immediate 
Teitiog." 

This  case  is  cited  and  approved  in  Thomman's  Estate,   161    Pa.,  444; 
Little's  Appeal,  117  Pa.,  27;  Muhlenberg's  Appeal,  103  Pa.,  587,  and  other 

Then  as  here,  the  enjoyment  of  the  gift  over  is  postponed  to  let  in 
"another  interest,"  and  "to  meet  another  burden  first  imposed,"  and  not 
"on  account  of  the  character  of  the  donees"  it  follows  that  it  vested  at 
9  death,  and  the  exceptions  to  the  decree  are  therefore  dismissed. 


Einatein  tb.  City  of  Pittiburgh, 

Municil'alities~'~Street  cleaning Contracts Loivfst  bidder Act  of  March 

7lh,  1901 Streets Use  of  for  other  than  public  purposes. 

A  City  of  tbe  second  class  authorized  the  Director  of  the  Departrnenl  of 
Public  Works  to  cause  to  be  maintained  at  convenient  placee  upon  the  street, 
boxes  for  holdlnK  street  litter  and  directed  Che  Director  to  contract  for  such 
work.     The  Director  let  the  contract  without  Bdvertlslng  for  blddera. 

Held  that  the  contract  waa  void  because  In  contravention  of  Section  1  of  the 
Act  of  March  1th.  1901,  requiring  all  contracts  relating  to  the  affairs  of  cltlea 
of  the  second   claas  of  over   f&OO   to  be  let   to  the  lowest  bidder  after   iLdvcrtlae- 

The  contract  provided  that  the  Contractor  should  plane  a  designated  number 
of  boxes  upon  the  streets  of  the  city,  the  consideration  being  tbB.t  he  Hhoiild  be 
given  the  right  to  have  advertisements  of  a  certain  nature  placed  thereon  and 
to  receive  the  compensation  therefore. 

Beld  that  such  a  contract  was  Invalid,  because  It  was  not  wlthtn  the  power 
of  a  municipality  to  permit  the  use  of  a  public  highway  for  such  a  purely  private 
purpose. 

Motion  to  strike  off  non-suit.    No.  636  October  Term,  1913.    C.  P.  Allegheny 
.  County. 


Ford,  J.,  April  30,  1914.— This  is  a  motion  to  strike  o£f  a  non-suit. 

The  action  is  on  a  contract  alleged  to  have  been  entered  into  between 
the  plaintiff,  Daniel  Einstein,  and  the  City  of  Allegheny,  since  annexed 
to  and   forming  a  part  of  the   City  of  Pittsburgh. 

The   material   facts   are   these: 

The  City  of  Allegheny  by  ordinance  entitled,  "An  Ordinance  to  author- 
ize the  Mayor  and  Director  of  Public  Works  to  enter  into  an  agreement 
for  the  collection  of  waste  paper  and  other  litter,"  passed  finally  in 
Councils  on  September  21,  190S,  authorized  and  directed  the  Director 
of  Public  Works  to  cause  to  be  erected  and  maintained  at  convenient 
places  on  the  highways  and  public  places  in  the  City  of  Allegheny  suit- 
able boxes  for  the  temporary  deposit  therein  of  waste  paper  and  other 
similar  articles  of  litter  likely  cast  upon  the  street  and  to  arrange 
for  the  cleaning  of  the  boxes  and  the  removal  of  the  contents.  And 
for  this  purpose  the  Mayor  and  the  said  Director  of  Public  Works  are 
"authorized  to  enter  into  a  contract  for  a  period  not  longer  than  five  years 
for  the  erection  of  not  less  than  SCO  boxes  or  receptacles  for  the  collection 
of  wasie  paper  and  other  litter."  It  being  provided  that  the  Mayor  and 
Director  of  Public  Works  shall  not  make  any  contract   or  agreement  ia- 
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curring  an  expense  for  a  period  of  one  year  or  any  period  of  time,  unless 
such  expenditure  or  liability  shall  have  first  been  ordered  by  Councils. 

By  agreement  dated  October  30,  1905,  by  and  between  the  City  of 
Allegheny  and  Daniel  Einstein,  Daniel  Einstein  agreed  to  place  at  least  500 
boxes  or  receptacles  of  a  kind  satisfactory  to  the  Director  of  the  Depart- 
ment of  Public  Works  in  such  places  in  the  City  of  Allegheny  as  shall 
be  designated  by  the  Director  of  the  Department  of  Public  Works  and 
further  agreed  to  remove  the  contents  of  the  boxes  at  least  twice  a  week 
and  to  keep,  the  boxes  clean  both  inside  and  outside  and  in  a  sanitary  con- 
dition. 

The  agreement  provided  that  "The  party  of  the  first  part  herein  (the 
City  of  Allegheny)  agrees  that  the  privileges  herein- granted  to  the  party 
of  the  second  part  (the  plaintiff)  shall  continue  for  a  period  of  five  years 
from  and  after  the  execution  hereof." 

In  pursuance  with  his  agreement,  the  plaintiff  caused  to  be  placed  at 
various  points  on  the  streets  and  public  highways  of  the  City  of  Allegheny 
five  hundred  boxes  of  a  make,  pattern  and  material  satisfactory  to  and 
approved  by  the  Director  of  the  Department  of  Public  Works.  The  boxes 
were  put  in  place  during  January,  1906,  and  until  December,  1907,  the 
plaintiff  at  his  own  cost  and  expense  removed  the  waste  paper  and  kept 
the   boxes   clean  and   properly  painted.  j 

As  permitted  by  his  agreement  with  the  City,  the  plaintiff  printed  or 
placed  on  the  boxes  advertising  matter  of  such  persons,  firms  or  corpora- 
tions as  might  contract  with  him  for  that  purpose.  The  business  so 
advertised  was  lawful  and  unobjectionable  in  character.  The  revenue 
realized  from  the  advertisements  was  paid  to  the  plaintiff  and  was  the 
consideration   for  his   erecting  and  maintaining  the  boxes. 

On  or  about  December  15,  1907,  the  City  of  Pittsburgh,  without  notice 
to  the  plaintiff,  removed  the  boxes  from  the  streets  and  highways  and 
placed  them  on  the  city  dump  at  the  Gas  House.  In  the  removal,  the  boxes 
were  carefully  handled  and  securely  stored  on  the  dump.  Thereafter, 
on  January  14,  1908,  the  City  by  writing  notihed  the  plaintiff  that  the  boxes 
were  stored  on  the  dump,  that  "they  are  stored  at  your  risk." 

The  plaintiff  alleges  that  by  reason  of  defendant's  taking  and  carrying 
away  said  boxes  or  receptacles,  he  has  been  deprived  of  his  property  and 
of  the  promts  and  revenues  which  would  have  arisen  from  the  sale  of  adver- 
tising space  on  said  boxes  and  his  business  was  entirety  destroyed  and 
ruined,  and  as  a  result  hs  has  been  damaged  in  the  value  of  the  boxes 
and  further  damaged  in  the  good  will  and  loss  of  his  business. 

At  the  trial,  the  city  contended  that  the  plaintiff  did  not  have  a  valid 
contract  with  the  city  for  the  reasons  following; 

First.  That  the  contract  for  the  supply  and  placing  of  boxes  or  re- 
ceptacles for  waste  paper  was  not  advertised  nor  the  contract  let  in  ac- 
cordance with  the  Acts  of  Assembly  regulating  the  making  of  such  contracts 
m  cities   of   the  second   class. 

Second.  That  the  contract  of  October  30,  190S,  is  invalid  because  (a) 
it  attempted  to  authorize  the  plaintiff  to  place  private  advertisments  on  the 
public  highways  and  (b)  the  privileges  conferred  in  said  contract  with 
leapect  to  advertising  were  not  authorized  under  the  ordinance  of  September 
21,  190S. 

The  rule  to  strike  off  the  compulsory  non  suit  raises  questions  affecting 
the  measure  of  damages,  which  in  part  will  be  considered  in  discussing 
the  foregoing  reasons. 

Article  15  of  the  Act  of  March  7,  1901,  P.  L.,  relating  to  cities  of  the 
second    class,   provides: 

"Section  1.     All   contracts  relating  to  city'  affairs  shall  be  let  to  the 
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lowest   bidder,    after   reasonable    notice^   when    I 
such   notice  shall  be  by  advertising." 

As  a  general  rule,  where  its  charter  or  the  general  law  prescribes  the 
mode  in  which  a  nuinicipal  corporation  may  contract,  it  must  be  shown 
that  the  contract  or  obligation  sought  to  be  enforced  was  made  or  in- 
curred in  the  mode  prescribed.     2  Dillon,   790. 

The  party  dealing  with  a  municipal  body  is  bound  to  see  that  all  the 
mandatory  provisions  of  the  law  are  complied  with.  Mazet  vs.  City  of 
Pittsburgh,  137  Pa..  548;  Brobet  vs.  Reading,  236  Pa.,  627. 

In  McManus  vs.  Philadelphia.  201  Pa..  619,  the  Court  said:  "By  the 
14th  article  of  the  Act  of  1883.  we  said  in  Malone,  et  al.  vs.  Philadelphia, 
147  Pa.,  416,  'This  section  is  mandatory  and  therefore  no  contract  can  be 
made  by  the  city  otherwise  than  in  writing.'  But  it  would  be  vain  to  put 
such  prohibition  upon  the  city  government  if  when  executing  a  contract 
with  all  the  required  solemnities  it  coutd  delegate  to  a  subordinate  authority 
to  waive  its  terms  by  oral  agreement  or  loose  conversation.  In  case  of  such 
parol  alteration,  if  effectual,  the  contract  would  not  be  in  writing  as  required 
by  the  statute." 

In  this  case  plans  and  9pe(^ifications  were  not  prepared,  nor  were  bids 
received.  Without  soliciting  bids  the  Mayor  and  Director  of  Public  Works 
enteced  into  the  contract  with  the  plaintifi.  It  may  be  noted  that  the  ordi- 
nance did  not  prevent  the  talcing  of  bids,  nor  letting  the  contract  to  the 
lowest  responsible  bidder.  The  Mayor  and  Director  were  authorized  to 
contract  for  the  boxes,  but  there  is  nothing  in  the  ordinance  justifying 
their  disregard  of  the  Act  of  Assembly.  If  such  intent  can  fairly  be  in- 
ferred from  the  ordinance,  then  the  named  officers  had  the  right  to  ar- 
bitrarily select  a  single  individual  as  the  beneficiary  of  the  contract. 

The  plaintiff  does  not  claim  that  the  contract  was  let  in  compliance 
with  the  Acts  of  Assembly,  but  contends  that  having  accepted  and  used 
the    boxes   the   city    cannot   now   question    the   validity    of   the    contract. 

In  Aapinwall-Delafield  Co.  vs.  the  Borough  of  Aspinwall,  Appellant.  229 
Pa.,  6,  the  defect  in  the  resolution  which  authorized  the  contract  was  its 
"want  of  regularity."  "Had  it  been  approved  by  the  burgess,  its  entire 
sufficiency  could  not  have  been  questioned.  It  follows  that  the  contract 
made  thereunder  was  not  void,  but  simply  voidable  and  susceptible  of  rati- 
fication," citing  with  approval  the  language  of  Chief  Justice  Field  in  Argen- 
tine vs.  San  Francisco,  16  Cal.,  255.  "We  readily  admit,"  says  the  Chief 
Justice,  "that  the  powers  of  a  corporation  are  derived  solely  from  the  Act 
creating  it  and  that  as  a  general  rule  these  powers  must  be  exercised  in  the 
particular  mode  pointed  out  by  the  charter.  It  does  not  follow,  however, 
that  even  want  of  authority  is,  in  all  cases,  a  sufficient  test  of  the  ex- 
emption of  a  corporation  from  liability  in  matters  of  contract.  Of  coarse, 
t.n  executory  contract  made  without  authority  cannot  be  enforced,  but  a 
different  question  arises  where  the  contract  has  been  executed  and  the 
corporation  has  received  the  benefit  of  it.  In  such  case  the  law  interposes 
an  estoppel  and  will  not  permit  the  validity  of  the  contract  to  be  called 

It  is  urged  on  the  part  of  the  plaintiff  that  the  contract  was  executed. 
He  had  furnished  and  placed  the  boxes  and  until  prevented  by  the  act 
of  the  city  was  performing  his  covenant  to  clean  and  keep  the  boxes  in 
good  condition.  That  the  contract  was  executed  to  the  extent  claimed  by 
Che  plaintiff  may  be  conceded,  yet  the  agreement  assumed  to  confer  upon 
him  the  right  Co  use  the  public  highways  to  advertise  a  business  conducted 
for  his  exclusive  and  personal  profit. 

The  contract  provided,  "The  party  of  Che  second  part  further  agrees 
that   all  advertising   and  printed  matter  painted   or  placed  on  said  boxes 
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shall  be  of  a  respectful  nature  and  business'! ike  forth  and  shall  advertise 
none  but  a  lawful  business  and  that  no  lewd  or  objectionable  advertising 
matter  shall  be  placed  on  said  boxes."  Also,  "the  consideration  of  this 
contract  being  the  advertising  privileges  granted  by  the  City  of  Allegheny 
ns  herein  set  forth  to  the  party  of  Che  second  part." 

It  is  apparent,  therefore,  and  plaintiff  in  his  statement  of  his  cause 
of  action*  alleges,  that  the  consideration  for  his  erecting  and  maintain- 
ing the  boxes  was  the  revenue  he  would  receive  from  printing  adver- 
tising matter  thereon. 

While  it  is  true  that  municipalities  have  broad  powers  relative  to  their 
public  highways  for  all  municipal  purposes,  *we  know  of  no  case  where 
it  has  been  held  that  they  could  give  permission  to  use  any  part  of  the 
highway   for  a  purely  private  purpose.     55  Supr.  Ct.,  478. 

In  State  vs.  St.  Louis,  161  Mo.,  371,  an  ordinance  requiring  the  board  of 
public  improvements  to  erfc-t  boxes  in  the  street  as  receptacles  for  litter 
and  to  contract  with  a  contractor  to  erect  such  boxes  in  consideration  of 
the  exclusive  privilege  of  posting  adveriisemcnis  thereon  was  held  invalid 
as  an  attempt  to  subject  the  streets  to  a  purely  private  purpose,  and  it  was 
said,  "While  the  general  rule  is  that  there  is  no  objection  to  a  public  fran- 
chise, that  its  owner  may  derive  a  private  gain  therefrom,  such  rule  is  to 
be  confined  to  where  the  gain  arises  out  of  that  use  as  in  the  case  of  the  use 
Crf  Street  cars,  telegraph  and  telephone  lines  and  the  like,  but  where  the 
pecuniary  profits  arise  from  a  source  wholly  distinct  from  any  public  use, 
the  rule  does  not  apply." 

The  ordinance  of  September  21,  1905,  did  not  expressly  confer  upon 
the  Mayor  and  the  Director  of  Public  Works  the  right  to  give  the  use  of 
the  public  highways  as  a  consideration -for  the  placing  and  maintaining  of 
the  boxes.  The  Director  was  directed  "to  take  such  action  as  he  may 
deem  proper."  The  extent  of  the  authority  attempted  to  be  conferred  on 
the  officials  is  not  clearly  expressed. 

■  Conceding  that  the  contract  was  one  contemplated  to  be  made  and 
was  within  the  scope  of  the  ordinance,  yet  the  city  had  no  power  to  grant 
an  individual  the  right  to  conduct  a  private  business  within  the  limits 
(if  a  public  street  or  to  delegate  to  an  officer  authority  to  grant  such 
privilege.    The  contract,  being  illegal  and  void,  was  not  ratified  by  the  city. 

At  the  trial  the  plaintiff  offered  to  show: 

1.  The  fair  market  value   of  the  boxes  at   the  time  of  the  removal  by    . 

2.  The  value  of  plaintiffs  advertising  business  based  upon  the  net 
revenues  realized  during  former  years  and  its  value  as  a  going  business. 

There  was  no  evidence  showing,  nor  did  plaintiff  offer  to  show,  that 
the  city  appropriated  the  boxes  or  that  damages  resulted  from  the  manner 
in  which  the  boxes  were  carried  away  and  stored.  The  city  immediately, 
or  very  shortly,  after  placing  the  boxes  on  the  dump  notified  the  plaintiff 
that  the  boxes  had  been  so  stored  and  were  held  at  his  risk.  The  plaintiff 
made  no  reply  to  the  notice,  nor  did  he  demand  their  return  or  in  any 
wise  attempt  to  obtain  possession  of  the  property.  The  action  is  fn 
assumpsit.  The  wrongful  taking  might  subject  the  city  to  damages  for  the 
removal  and  detention,  but  unless  the  city  refused  on  demand  to  re- 
deliver possession,  the  city  would  not  be  liable  for  the  value  of  the 
properly. 

The  plaintiff  did  not  claim  nor  offer  to  show  that  by  reason  of  the 
act  of  the  city  he  had  been  unable  to  fill  contracts  for  advertising  taken 
prior  to  the  removal  of  the  boxes.  His  claim  was  that  by  the  use  of  boxes 
owned  by  him  and  placed  in  public  highways  he  had  created  and  was  con- 
ducting a  valuable  and  profitable  advertising  business  and  that  this  business 
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and  its  good  will  was  destroyed.  Until  the  city  carried  the  boxes  away, 
plaintiff  enjoyed  all  the  profit  and  advantage  to  which  he  was  entitled.  His 
use  of  the  street  was  for  an  illegal  purpose  and  might  be  terminated  by  the 
city  withdrawing  its  consent.  Plaintiff  was  bound  to  inquire  into  the 
powers  of  the  municipality  and  if  he  neglected  that  precaution  he  cannot 
now  hold  the  city  responaibk  for  loss  of  a  business  based  upon  a  void 
contract. 

April  3D,  1914,  mation  to  take  off  cofnpulsory  non-suit  is  refused. 


Conunonwealtb  vs.  GosneU. 

Cntninal  practice Indictment Changing   date  of  commiSiion  of  offense 

Information—— Arrest  with   warrant Arrest  of  judgment Cocaine 

Act  of  May  Bth,  1909 — Constitutionality  of. 

In  PennHylvanla  any  date  Pftor  to  the  flndlng  of  an  Indictment,  and  vrllhln 
the  period  prescribed  by  the  statute  of  limitations,  may  be  laid  In  th«  Indictment 
as  the  time  oC  the  commtsHlon  of  the  ollensc  charged,  if  time  be  not  of  the  es- 
sence of  the  offense,  and  the  crime  may  be  cbarstd  as  having  been  committed 
even  on  the  same  day  on  which  the  Indictment  Is  found,  provided  It  aptje^r  from 
the  Indictment  that  the  time  of  the  commission  of  the  offense  was  prior  to  the 
flnding  of  the  Indictment. 

Where  a,  defendant  was  Indicted  for  bavlng  cocaine  In  his  possession  unlaw- 
fully, and  the  date  of  the  commlSBlon  of  the  oftense  was  laid  on  the  day  on  which 
the  indictment  was  found,  but  It  was  set  forth  In  the  Indictment  Ibat  the  de- 
fendant "did"  unlawfully  and  wilfully  have  cocaine  In  bis  passeaalon,  the  act  Of 
the  defendant  being  put  In  the  past  tense,  to  accuse  the  defendant  of  the  uffense 
on  that  day  and  In  that  manner  was  ,to  charge  that  the  oSense  was  committed 
prior   to   the   time  of  the  accusation  and   therefore   prior   to   the   finding   of   the 

Where  an  Information  has  been  made  agalnel  a  defendant  before  a  justice 
of  the  peace,  and  a  warrant  has  been  IsBued  for  his  arreat.  and  the  record  shows 
that  the  defendant  was  arrested  on  the  warrant,  and  was  given  a  hearing  and 
held  for  trial  at  court,  and  no  proceeding  baa  been  taken  tor  his  discharge  from 
custody,  and  an  Indictment  has  been  found  regularly  hy  the  grand  Jury  upon  the 
examination  of  witnesses,  and  the  defendant  has  been  tried  and  convicted  upon 
the  merits  of  the  case,  the  court  will  not  arrest  judgment  merely  because  Ibe 
defendant  testified  at  the  trial  that  he  was  arrested     without  a   warrant. 

The  third  section  of  the  Act  of  Hay  B,  1809,  P.  L.  487,  making  It  a  mlademeanor 
for  any  paraon  other  than  a  practicing  physician,  dentist,  or  veterinarian,  or 
manufacturer,  or  wholesale  or  retail  dealer  In  drugs,  to  have  cocaine  In  his  or 
her  possession,  except  upon  prescription.  Is  constitutional. 

Motion  in  arrest  of  judgment  No.  192  March  Sessions,  1914,  Q.  S.  Fav 
ette  County. 

S.  Ray  Shelby,  district  attorney,  for  commonwealth. 
D.  W.  Henderson  and  Byrne  &  Byrne,  for  defendant 

Van  Swpabingen,  J.,  May  S.  1914.— The  defendant  was  convicted  il 
having  cocaine  in  his  possession  illegally,  and  his  counsel  have  filed  a 
motion  in  arrest  of  judgment.  The  reasons  assigned  in  support  of  the 
motion  are,  (1)  that  the  date  laid  in  the  indictment  upon  which  the  offense 
vas  committed  is  not  prior  to  the  date  of  the  finding  of  the  indictment,  (2) 
that  the  arrest  of  the  defendant  was  illegal  for  the  reason  that  it  was  made 
without  a  warrant,  and  (3)  that  Section  3  of  the  Act  of  May  8,  1909.  P.  L. 
4S7,  under  which  the  defendant  was  indicted,  is  unconstitutional.  The  first 
two  of  these  reasons  were  urged  in  support  of  a  motion  to  quash  the  in- 
,  which  we  overruled  at   the   trial. 

The  indictment  was  returned  by  the  grand  jury  on  March  6,  1914. 

t  forth  in  the  indictment  that  the  offense  therein  charged  was  com- 
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mitted  on  that  day.  The  indictment  alleges  that  the  defendant  on  the 
sixth  day  of  March,  1914,  "did  uillawfully  and  wilfully  have  in  his  possession 
concaine."  "In  an  indictment  some  specific  date  must  be  stated  as  that 
on  which  the  offense  was  committed.  It  is  not  necessary,  however,  to  prove 
ihe  time  as  laid,  except  where  time  enters  into  the  nature  of  the  offense,  or 
the  date  is  to  be  proved  by  matter  of  record,  as  where  perjury  is  charged 
to  have  been  committed  in  a  proceeding  in  a  court  of  record.  It  is  suffi- 
cient that  the  date  laid  is  one  on  which  the  offense  might  have  been  com< 
mitted,  and  that  the  offense,  if  committed  on  such  date,  is  by  law  punishable 
at  the  time  of  finding  the  indictment."  Commonwealth  vs.  Nailor,  29  Pa. 
Superior  Ct.,  271.  Alt  the  authorities  are  in  harmony  with  that  statement 
of  the  law.  But  counsel  pitch  their  case  on  the  first  clause  of  the  neXt 
statement  in  the  opinion  of  the  Superior  Court,  in  the  case  cited,  where  it 
is  said:  "Thus  the  date  laid  must  be  prior  to  the. day  on  which  the  indict- 
ment is  found;  it  must  be  within  the  period  fixed  by  the  statute  of  limitations 
for  the  finding  of  the  indictment;  and,  in  the  case  of  a  statutory  o&ense,  it 
r.iust  be  subsequent  to  the  enactment  of  the  statute."  But  the  statement 
that  "the  date  laid  must  be  prior  to  the  day  on  which  the  indictment  is 
found"  was  but  obiter  dictum.  The  judge  who  wrote  the  opinion  there  did 
not  have  in  mind  and  was  not  considering  the  close  application  of  the 
rule  that  is  to  be  enforced  in  the  present  case.  In  the  case  under  considera- 
tion there  the  indictment  was  found  on  June  8,  1904,  while  the  oflense  was 
charged  in  the  indictment  as  having  been  committed  on  November  10, 
1904,  more  than  five  months  after  the  finding  of  the  indictment,  and  nearly 
two  months  after  the  trial  and  conviction  of  the  defendant,  which  occurred 
cn  September  16,  1904.  Therefore  the  court  did  not  have  in  mind  the 
fractional  part  of  a  day  which  is  necessary  to  be  considered  in  the  present 
case. 

In  Joyce  on  Indictments,  Section  321,  it  is  said:  "An  indictment  may 
aSlege  that  the  offense  was  committed  on  the  same  day  it  was  returned  into 
■lourt,  but  in  such  a  case  it  is  decided  that  it  should  also  contain  the  allega- 
tion that  the  offense  was  committed  prior  to  the  finding  on  the  indictment. 
An  indictment,  however,  which  charges  the  commission  of  the  offense  on 
the  same  day  on  which  it  is  found  is  held  to  sufficiently  show  that  the 
offense  was  committed  prior  to  the  finding  of  the  indictment  where  the 
offense  is  charged  in  the  past  tense."  And  the  decisions  cited  in  the  foot 
notes  sustained  the  text.  In  some  States  it  is  provided  by  statute  that  the 
time  of  the  commission  of  the  offense  must  be  stated  as  of  a  date  anterior 
to  the  finding  of  the  indictment,  but  even  under  such  a  statute  it  was  held 
in  Wilson  vs.  State,  IS  Tex.  Cr,  App.,  150,  that  where  an  information  filed 
on  August  31,  1883,  contained  an  allegation  that  the  offense  was  committed 
"heretofore  on  the  thirty-first  day  of  August,  1883,"  it  sufficiently  showed 
the  commission  of  the  offense  prior  to  the  filing  of  the  information.  In  a 
Kentucky  case  the  defendant  was  indicted  for  brealcing  into  a  railroad 
depot  and  stealing  therefrom.-  The  indictment  was  returned  on  the  28th 
of  December,  1891,  and  the  date*  of  the  commission  of  the  offense  was 
fixed  in  the  indictment  as  the  29th  of  December,  1891.  It  was  not  alleged 
in  so  many  words  that  the  offense  was  committed  before  the  indictment 
was  found,  but  the  indictment  set  forth  that  the  defendant  "did"  break 
open  and  enter  the  depot  building,  and  "did  steal  and  carry  away"  articles 
therefrom,  and  the  Court  of  Appeals  held  that  because  the  indictment  put 
the  acts  of  the  defendant  in  the  past  tense,  the  court  could  not  escape 
the  conclusion  that  such  past  tense  referred  to  a  time  anterior  to  the 
finding  of  the  indictment,  and  the  conviction  of  the  defendant  was  sustained. 
Williams  vs.  Commonwealth,  13  Ky.  Law  Rep.,  893,  18  S.  W.  Repr.,  1024. 
In  State  vs.  Pratt,  14  N.  H.  456,  an  indictment  found  on  the  18th  of  Janu- 
z-.y  1843,  charged  the  defendant  with  the  commission  of  an  oflense  on  that 
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day,  and  it  was  held  that  inasmuch  as  the  offense  was  charged  in  the  past 
tense  the  plain  import  of  the  language  used  was  that  it  was  committed 
before  the  indictment  was  found.  That  case  was  cited  and  followed  in 
State  vs.  Emmett,  23  Wis.,  632, 

In  People  vs.  Squires,  in  the  Supreme  Court  of  California,  99  Cal., 
327,  33  Pac.  Repr.,  1092,  the  defendant  was  convicted,  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  of  a  felony  in  asking 
for  and  agreeing  to  accept  a  bribe  as  a  juror,  and  on  appeal  to  the  Su- 
preme Court  of  the  State  the  conviction  was  sustained.  The  indictment 
on  which  the  defendant  was  tried  was  found,  presented  and  filed,  on  June 
7,  1892,  and  charged  the  offense  as  having  been  committed  on  the  7th 
day  of  June,  1892,  The  indictment  alleged  that  "said  Squires  did  wilfully, 
unlawfully,  corruptly,  and  feloniously  ask  for  and  agree  to  receive"  the 
bribe.  In  the  opinion  affirming  the  judgment  of  the  lower  court  it  was 
said;  "The  first  objection  to  the  indictment  is  that  it  does  not  charge  that 
the  offense  was  committed  prior  to  the  finding  of  the  indictment  Our  statute 
does  not  require  that  the  indictment  shall  show  that  the  offense  was  com- 
mitted on  a  day  prior  to  the  time  of  filing  the  indictment,  as  do  the  statutes 
in  some  of  the  States,  from  which  authorities  are  cited  by  appellant,  but  the 
indictment  ift  sufficient  if  it  can  be  understood  therefrom  that  the  offense 
iiras  committed  at  some  time  prior  to  the  time  of  finding  the  indictment. 
The  usual  course  is  to  charge  the  commission  of  the  offense  on  a  named 
day,  which  is  prior  to  the  day  of  finding  the  indictment.  The  proof  need 
not  show  that  the  offense  was  committed  on  the  day  named.  It  is  ordinarily 
■ufficient  if  both  the  days  named  and  on  which  the  offense  is  proven  to  have 
been  committed  are  within  the  statute  of  limitations  and  prior  to  Ihe  find- 
ing of  the  indictment.  In  this  case  it  might  have  been  charged  that  the 
offense  was  committed  on  the  sixth,  and  proven  to  have  been  committed  on 
the  seventh,  prior  to  the  finding  of  the  indictment.  But  while  courts  do 
i:ot  generally  take  note  of  fractions  of  days,  they  do  when  necessary.  To 
accuse  one  of  the  commission  of  a  crime  is  to  charge  that  it  was  com- 
mitted prior  to  the  accusation.  Where  the  indictment  expressly  slates  that 
an  offense  was  committed  on  a  dale  subsequent  to  the  day  of  the  accusa- 
tion, it  charges  an  impossible  act.  On  the  face  of  the  indictment,  therefore, 
the  accused  cannot  be  guilty.  But  that  is  not  this  case.  One  may  be  ac- 
cused of  an  offense  on  the  very  day  of  its  commission;  and,  as  already  said, 
to  accuse  is  to  state  that  the  act  charged  was  prior  to  the  accusation,"  It 
is  necessary  to  allege  that  the  offense  was  committed  at  a  specified  time, 
in  order  that  the  indictment  may  be  certain.  "It  is  not  necessary,  however, 
except  where  time  enters  into  the  nature  of  the  offense,  to  prove  the 
txact  time  alleged.  Any  other  time  may  be  shown  on  the  trial,  if  it  is 
i;rior  to  the  finding  of  the  indictment  and  within  the  period  prescribed  by 
the  statute  of  limitations,"  Commonwealth  vs.  Major,  198  Pa.,  290;  Com- 
monwealth  vs,    Powell,   23   Pa.   Superior   Court,   370, 

We  are  of  opinion  that  in  Pennsylvania  any  date  prior  to  the  finding 
of  an  indictment,  and  within  the  period  prescribed  by  the  Statute  of  Limita- 
tions, may  be  laid  in  the  indictment  as  the  time  of  the  commission  of  the 
crime  charged,  it  time  be  not  of  the  essence  of  the  offense,  and  that  the 
crime  may  be  charged  as  having  been  committed  even  on  the  same  day 
on  which  the  indictment  is  found,  provided  it  appear  from  the  indictment 
that  the  time  of  the  commission  of  the  offense  was  prior  to  the  finding  of 
the  indictment.  The  time  laid  in  the  indictment  in  the  case  before  us  as 
that  when  the  offense  was  committed  is  well  within  the  rule.  While  the 
date  of  the  commission  of  the  offense  is  laid  on  the  day  on  which  the  in- 
dictment was  found,  it  is  set  forth  in  the  indictment  that  the  defendant 
"did"  unlawfully   and  wilfully  have   cocaine   in   his  possession,   the  act   of 
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the  defendant  being  put  in  the  past  tense,  and  to  accuse  the  defendant  of 
the  offense  on  that  day  and  in  that  manner  was  to  charge  that  the  offense 
was  committed  prior  to  the  time  of  the  accusation  and  therefore  prior  to 
the  finding  of  the  indictment.  We  are  of  opinion  that  there  is  no  merit  in 
Ihe  ficst  reason  assigned  in  arrest  of  judgment.  For  decisions  on  the 
general  subject  other  than  those  cited  see  Terrell  vs.  Stale,  in  the  Supreme 
Court  of  Indiana,  2  L.  R.  A.  (N.  S-),  251,  and  Commonwealth  vs.  Snell, 
in  the  Supreme  Judicial  Court  of  Massachusetts,  3  L.  R-  A.  (N.  S.),  1019, 
and  cases  cited  in  the  notes. 

2.  Counsel  ask  for  an  arrest  of  judgment  because  the  defendant  was 
arrested  without  a  warrant.  But  the  record  shows  that  he  was  arrested 
on  warrant.  It  appears  from  the  record  of  the  proceeding  that  an  informa- 
tion was  made  against  the  defendant  by  the  county  detective,  before  a 
Justice  of  the  Peace,  on  Itlarch  S,  1914.  The  record  then  proceeds:  "Warrant 
issued  to  H.  L.  McCann,  constable,  March  5lh,  A.  D.  1914,  on  oath  of  John 
}.  Smith,  county  detective.  And  now,  March  5th,  A.  D.  1914,  defendant 
arrested  by  virtue  of  above  recited  warrant,  and  bail  required  for  a  hearing 
on  the  6th  day  of  March,  1914,  at  10  o'clock  A.  M.,  in  the  sum  of  $300, 
i.ot  being  given  the  defendant  is  committed  to  jail,"  The  record  further 
shows  that  the  defendant  was  given  a  hearing  on  March  6.  1914,  that  he 
was  held  for  court,  that  in  default  of  bail  in  the  sum  of  $300  he  was  re- 
rianded  to  the  county  jail,  and  that  on  the  same  day  the  record  of  the 
proceedings  before  the  justice  was  returned  to  court:  A  bill  of  indictment 
was  prepared  at  once  by  the  district  attorney  and  laid  before  the  grand 
jury,  which  then  was  in  session,  witnesses  were  examined,  and  before  the 
day  was  over  a  true  bill  was  returned  by  the  grand  Jury  and  filed.  This 
was  the  condition  of  the  record  when  the  motion  to  quash  the  indictment 
was  made  and  overruled.  There  was  nothing  else  before  the  court  at  that 
lime.  When  on  the  witness  stand  at  the  trial  the  defendant  contradicted 
the  record  by  stating  that  he  had  been  arrested  without  a  warrant.  But  let 
Ihe  truth  of  that  matter  be  as  it  may,  ii  cannot  affect  the  ease  as  it  now 

"Where  an  indictment  for  murder  has  been  regularly  found  by  the 
yrand  jury  upon  examination  of  witnesses  after  information  made  before 
a  magistrate,  the  court  at  the  trial  will  not  entertain  a  motion  to  quash  the 
indictment  because  it  was  not  found  after  an  information  sworn  to  and 
iiobscribed  before  the  committing  magistrate.  While  the  defendant  might 
have  been  heard  on  that  subject  upon  a  proceeding  to  be  discharged  from 
custody  on  the  ground  of  an  illegal  commitment,  it  is  certainly  too  late 
after  indictment  found  upon  the  trial  of  the  cause.  The  finding  of  the  in- 
ilictment  cannot  be  invalidated  for  any  such  reason."  Communwealth  vs. 
Brennan.  193  Pa.,  567.  "Where  an  indictment  is  regularly  found  by  the 
firand  jury,  and  the  defendant  pleads  thereto  and  goes  to  trial  on  the 
merits,  alt  defects  and  irregularities  in  the  information,  warrant,  and  pro- 
ceedings before  the  magistrate,  must  be  held  as  cured."  Commonwealth 
>s.  Schoen,  25  Pa.  Superior  Court.,  211.  "A  prisoner  may  raise  any  question 
'ouching  the  legality  of  his  arrest  upon  a  proceeding  to  be  discharged  from 
custody,  but  if  he  has  given  bail  to  answer  the  charge,  he  cannot  after  in- 
dictment found  raise  such  questions  by  a  motion  to  quash,"  Common- 
veallh  vs,  Dingham,  26  Pa,  Superior  Court,  615,  "Where  a  person  has  been 
i-rrested  without  warrant  or  summons  for  the  violation  of  a  municipal 
ordinance  and  has  raised  no  question  touching  the  legality  of  her  arrest 
upon  a  proceeding  to  be  discharged  from  custody,  but  has  voluntarily  come 
into  court  and  presented  a  petition  for  the  allowance  of  an  appeal,  she 
is  not  in  a  position  to  question  the  constitutionality  of  the  Act  under 
which  she  was  arrested."     York  City  vs.  Hatterer,  48  Pa.  Superior  Court. 
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3.     The  third 

ection  of  the  Act 

the   defendant   was 

indicted,   provides 

practicing    physieia 

n,    dentist    or    vete 

sale  or  retail  deale 

in  drugs — shall  ha 

alpha   or   beta   euca 

ne,     or    their    salts, 

dies  containing  the 

same,  except  by  r 

physician,  dentist, 

ar  veterinarian,  he 

We  are  of  opinion  that' where,  as  in.  the  present  case,  an  information 
has  been  made  against  a  defendant  before  a  Justice  of  the  Peace,  and  a 
warrant  has  been  issued  for  his  arrest,  and  the  record  shows  that  the  de- 
fendant was  arrested  on  the  warrant,  and  was  given  a  hearing  and  held 
for  trial  at  court,  and  no  proceeding  has  been  taken  for  his  discharge  from 
custody,  and  an  indictment  has  been  found  regularly  by  the  grand  jury  upon 
the  examination  of  witnesses,  and  the  defendant  has  been  tried  and  con- 
victed upon  the  merits  of  the  case,  the  court  should  not  arrest  judgment 
merely   because  the  defendant  testified  at   the   trial   that  he   was   arrested 

t  of  May  8,  1909,  P,  L.  487,  under  which 
"That  if  any  person — not  being  a 
arian,  or.  manufacturer,  or  whale- 
in  his  or  her  possession  any  cocaine, 
r  any  patent  or  proprietiry  renie- 
on  of  a  prescription  of  a  practicing 
shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  be  sentenced  to  pay  a  fine  of  not  more  than  one 
hundred  dollars,  and  undergo  an  imprisonment  of  not  more  than  six 
months,  or  both  or  either,  at  the  discretion  of  the  court."  It  is  urged  by 
defendant's  counsel  that  this  section  of  the  Act  is  unconstitutional,  that 
contention  being  based  on  decisions  of  the  courts  holding  to  be  unconstitu- 
tional laws  making  the  mere  possession  of  intoxicating  liquors  a  crime. 

The  question  has  not  been  passed  on  in  this  State  in  any  reported  case, 
but  a  similar  question  was  met  squarely  by  the  Supreme  Court  of  Oregon, 
in  Mon  Luck  vs.  Sears,  Sheriff,  29  Ore.,  421,  44  Pac.  Repr,  693,  32  L.  R.  A.. 
738,  54  Am.  St.  Rep.,  804.  It  was  held  there  that  possession  of  opium. 
without  having  a  license  therefor,  or  without  having  obtained  it  on  the 
prescription  of  a  physician  or  pharmacist  for  medical  purposes,  may  be 
made  a  criminal  offense  in  the  discretion  of  the  Legislature,  without  violat- 
ing any  constitutional  right.  The  decision  was  rendered  in  a  habeas  corpus 
jToceeding,  which  reached  the  Supreme  Court  on  an  appeal  by  the  petitioner 
from  the  judgment  of  the  Circuit  Court  of  Multnomah  County  denying  his 
application  for  a  writ  of  habeas  corpus  to  procure  his  discharge  from  the 
custody  of  the  sheriff.  The  petitioner  had  been  tried  and  convicted  for 
haying  in  his  possession  opium,  in  violation  of  the  provisions  of  an  Act 
entitled  "An  Act  to  Regulate  the  Sale  and  Gift  of  Opium,  Morphine,  Eng-she 
or  Cooked  Opium,  Hydrate  of  Chloral  or  Cocaine,"  approved  February  21, 
1887,  P.  L.  87.  The  first  section  of  the  Act  provided  that  "no  person  shall 
have  in  his  or  her  possession,  or  offer  for  sale,"  any  of  the  drugs  enumer- 
ated in  the  title  to  the  Act  "who  has  not  previously  obtained  a  license  from 
the  county  clerk  of  the  county  in  which  he  or  she  resides  or  does  business." 
Other  sections  of  the  Act  provided  that  licenses  should  be  iss-^d  only  to 
legularly  qualified  physicians  and  druggists,  and  prohibited  the  saie  or  gift 
of  any  of  the  enumerated  drugs  to  any  person  c.-cccpt  upon  prescription. 
The  petitioner  alleged  that  he  was  restrained  of  his  liberty  illegally,  because 
ll)  the  Act  of  1887  did  not  intend  to  make  the  possession  of  opium  a 
i-riine  unless  it  was  kept  for  sale  or  gift,  and  (2)  that  if  it  did,  it  infringed 
upon  the  fundamental  rights  of  liberty  and  property,  and  therefore  was 
loid.  In  delivering  the  opinion  of  the  Supreme  Court,  affirming  the  judg- 
ment of  the  Circuit   Court,  it   was  said   by  Mr.   Chief  Justice   Bean: 

"The  Act  provides,  in  plain  and  unambiguous  language,  that  no  person 
fiiall  have  in  his  or  her  possession  opium  who  has  not  previously  obtained 
■A  license  therefor,  unless,  as  the  law  clearly  implies,  it  be  obtained  on  the 
1  rcscription  of  some  duly  qualified  physician  or  pharmacist  tor  medicinal 
purposes.     Its  evident  purpose  ^nd  object   is  to  regulate  the  sale  and  traffic 
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in  opinm  and  the  other  enumerated  poisonous  drugs  so  as  to  prevent 
a  prevalent  evil  by  confining  their  use  .to  strictly  medicinal  purposes,  and  to 
thjit  end  it  prohibits  any  person  except  licensed  physicians  and  druggists 
from  having  such  drugs  in  his  or  her  possession  unless  obtained  for 
medicinal  purposes  in  the  manner  provided  in  the  Act.  Nor  do  we  think 
the  Act,  as  so  interpreted,  unconstitutional,  as  being  an  infringement  on 
the  rights  of  liberty  and  property  as  guaranteed  by  the  fundamental  law. 
Opium  is  an  active  poison,  and  has  no  legitimate  use  except  for  medicinal 
purposes;  but  it  is  frequently  used  to  produce  a  kind  of  intoxication  by 
smoking  or  eating,  a  loathsome,  disgusting,  and  degrading  practice,  which 
results  not  only  in  pauperism  and  crime,  but  also  in  the  serious  impair- 
ment of  the  mental  and  physical  condition  of  those  who  indulge  in  it.  The 
sale  and  disposition  of  such  a  drug  may  unquestionably  be  regulated  and 
controlled  by  law,  and  whether  its  nature  and  character  are  such  that,  for 
the  protection  of  the  public,  its  possession  by  unauthorized  persons  should 
be  prohibited,  is  a  question  of  fact  and  of  public  policy,  which  belongs  to 
the  legislative  department  to  determine.  The  discretion  of  the  Legislature 
in  the  employment  of  means  which  are  reasonably  calculated  to  protect 
the  health,  morals,  or  safety  of  the  public  is  very  great;  and  so  long  as  it 
does  not  infringe  upon  the  inherent  rights  of  life,  liberty,  and  property, 
cither  directly  or  through  some  limitations  upon  the  means  of  living  or 
some  material  right  essential  to  the  enjoyment  of  life,  its  determination 
is  conclusive  upon  the  courts.  And  while  the  State  cannot  assume  to  be 
the  guardian  of  morals,  it  has  the  undoubted  power  to  enact  measures  cal- 
culated for  the  suppression  of  such  forms  of  vice  as  threatens  its  welfare 
by  generating  disease,  pauperism,  and  crime;  and  primarily,  it  is  for  the 
Legislature  to  determine  what  laws  and  regulations  are  needful  for  that 
purpose.  The  Act  does  not  forbid  the  possession  or  prohibit  the  sale  of 
opium,  but  allows  both  under  such  regulations  and  conditions  as  will,  it  is 
believed,  tend  to  prevent  its  harmful  and  improper  use.  No  rights  secured 
by  the  fundamental  law  is  interfered  with  or  impaired  by  (his  legislation, 
because  the  possession  and  use  of  the  drugs  are  not  restrained  thereby,  so 
as  to  destroy  its  value  as  a  remedial  agent,  it^  only  recognized  legitimate 
use.  Its  object  and  purpose  is  to  so  regulate  the  possession,  sale,  and 
disposition  of  a  dangerous  yet  useful  drug  as  to  prevent  the  weak  and 
unwary  from  using  it  to  their  own  physical  and  mental  ruin,  and  to  the 
serious  Injury  of  the  general  public;  and  in  our  opinion,  violates  no  con- 
stitutional right.  We  are  not  unmindful  of  the  fact  that  some  courts  have 
held  that  the  Legislature  cannot  make  it  a  crime  to  have  in  one's  possession 
intoxicating  liquors,  although  it  may  regulate,  or  even  prohibit,  the  sale 
and  disposition  thereof.  But  the  principle  of  these  cases  has  no  applica- 
tion here.  It  is  a  matter  of  common  knowledge  that  intoxicating  liquors 
are  produced  principally  for  sale  and  consumption  as  a  beverage,  and  so 
lommon  has  been  their  manufacture  and  use  for  this  purpose  that  they 
are  regarded  by  some  courts  as  legitimate  articles  of  property,  the  posses- 
sion of  which  neither  produces  nor  threatens  any  harm  to  the  public.  But 
the  use  of  opium  for  any  purpose  other  than  as  permitted  in  this  Act  has  no 
(/lace  in  the  common  experience  or  habits  of  the  people  of  this  country, 
but  is  admitted  by  all  to  be  an  insidious  and  demoralizing  vice,  injurious 
alike  to  the  health,  morals,  and  welfare  of  the  public;  and  therefore  its 
possession,  unless  in  the  manner  provided  by  the  Legislature  for  the 
t-urposes  stated,  cannot  be  presumed  to  be  of  any  value  to  its  owner  except 
on  the  hypothesis  that  he  intends  to  make  a  use  of  it  injurious  to  himself 
and  the  general  public,  and  hence  it  is  within  the  legitimate  exercise  of 
the  police  power  of  the  State  to  regulate  its  sale,  and  confine  its  posses- 
sion to  certain  designated  persons,  as  a  means  of  public   safety." 
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All  of  which  is  peculiarly  applicable  to  the  case  before  us.  The  Act 
of  the  Oregon  Legislature  is  substantially  the  same  in  principle  as  onr  Act 
of  Assembly  under  which  this  defendant  was  indicted.  The  purpose  of 
each  of  these  Acta  is  to  regulate  and  control  the  possession  and  use  of 
poisonous  drugs.  All  that  was  said  by  the  Oregon  court  as  lo  the  evil 
effects  of  opium  is  true  also  of  cocaine.  In  fact  cocaine,  in  certain  of  its  forms, 
is  one  of  the  drugs  included  in  the  Oregon  statute.  The  necessity  of 
restraining  the  use  of  cocaine  strictly  to  medicinal  purposes  is  as  imperative 
as  the  restraint  of  the  use  of  opium  to  those  purposes.  The  same  agencies 
are  required  to  prevent  the  impairment  of  the  physical  and  mental  condi- 
tions of  the  people,  and  to  suppress  such  forms  of  vice  as  threaten  the 
welfare  of  the  State  by  the  generation  of  disease,  pauperism  and  crime, 
through  the  use  of  cocaine,  as  through  the  traffic  in  opium.  The  use  of 
cocaine,  except  for  medicinal  purposes,  is  a  vice  as  insidious  and  demoral- 
ising, and  as  injurious  to  the  health,  morals,  and  welfare  of  the  public, 
tending  to  the  physical  and  mental  ruin  of  the  weak  and  unwary,  as  is 
the  use  of  opium,  and  neither  of  these  noxious  and  dangerous  drugs, 
■rxcept  for  medicinal  purposes,  has  any  proper  place  in  the  habits  of  life 
of   the   American   people. 

On  the  express  authority  of  the  Oregon  decision,  as  well  as  upon 
principle,  we  are. of  opinion  that  the  third  section  of  the  Pennsylvania 
statute  of  May  8,  1909,  P.  L.  487.  making  it  a  misdemeanor  for  any  person 
other  than  a  practicing  physician,  dentist  or  veterinarian,  ot  manufacturer, 
(■r  wholesale  or  retail  dealer  in  drugs,  to  have  cocaine  in  his  or  her  pos- 
session, except  upon  prescription,  is  constitutional.  For  authorities  along 
ijeneral  lines  of  this  character,  although  not  on  the  exact  question  raised  in 
this  case,  reference  may  be  had  to  State  vs,  Lewis,  in  the  Supreme  Court 
of  Indiana.  20  L.  R.  A.,  52;  Ford  vs.  State,  in  the  Maryland  Court  of 
.Appeals,  41  L.  R.  A.  551,  Ex  parte  William  McClain,  in  the  Supreme  Court 
..f  California,  54  L.  R.  A.,  779,  People  vs.  Adams,  in  the  New  York  Court 
of  Appeals,  63  L.  R.  A.,  406,  and  the  cases  cited  in  the  foot  notes  in  con- 
nection therewith,  and  to  the  case  of  Commonwealth  vs.  Papsone,  in  our 
cwn  Supreme  Court,  231  Pa,.  46,  in  which  it  was  held  that  the  Act  of  May 
8,  1909,  P.  L.  466,  forbidding  the  ownership  or  possession  ot  shotgun  or 
rifle  by  any  unnaluraliied  foreign-born  resident,  within  the  Commonwealth. 
was  constitutional. 

And  now.  May  5.  1914,  after  argument  by  counsel  and  upon  due  con- 
ETderation.  and  for  the  reasons  set  forth  in  the  opinion  herewith  filed, 
the   motion   for  arrest  of  judgment   is  overruled   and   dismissed. 
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Mecham^s  lien Lien  for  labor Describing  labor  furnished. 

In  ft  Uechwilc'a  Uen  tiled  by  a  aub- con  tractor  under  a.  contract  to  fiimt*!) 
labor  for  certain  electric  work,  It  la  necessary  that  the  items  of  labor  be  set  out 
wltb  full  particulars,  otherwiBa  the  Ilea  la  invalid,  and  as  the  contract  doea  not 
apeclfj  any  material  be  furnlahed,  a  Hen  for  material  furalahed  la  void. 

Sur  motion  to  strike  oS  Mechanic's  Lien.  M.  L.  No.  175  January  Term,  1914. 
C  P.  Allegheny  County. 

E.  A.  Morton,  for  plaintiff. 

A.  E.  Sloan  and  Charles  H.  Sgchs,  for  defendant 

Sbafer,  J.,  March  14,  1914.— The  lien  is  filed  by  a  sub -con  tractor.  The 
contract  alleged  in  the  lien,  with  the  contractor,  is  to  furnish  all  the  labor  for 
installing  the  electric  lines  in  the  building,  the  foreman  to  be  paid  90c  an 
hour,  journeymen  80c  and  journeymen  helpers  60c  an  hour.  The  bill  of  par- 
ticulars shows  charges  for  material,  one  part  of  which  is  itemized  amounting 
to  $18.51,  and  another  is  charged  simply  as  material  for  wiring  a  certain  part 
of  the  building,  $83.94.  As  no  contract  about  material  is  alleged,  there  can 
be  no  lien  for  it,  and  the  charge  of  $83.94  which  is  not  itemized  in  any  way 
would  not  be  good  even  if  such  a  contract  were  alleged.  There  were  other 
items,  for  permits  from  the  Bureau  of  Electricity,  for  inspection,  and  for  an 
Underwriters'  certificate,  for  which  no  lien  could  be  had.  The  principal 
part  of  the  bill,  however,  consists  of  labor  contracted  for,  and  the  question 
in  the  case  is  whether  this  was  sufficiently  itemized.  The  first  charge  of 
labor  is  for  electrical  work  done  in  the  building  up  to  June  12,  1913,  Labor,  133 
hours  of  the  foreman's  time,  at  90c  per  hour,  436  hours  of  journeymen's  time 
at  80c  per  hour,  and  287  hours  of  helper's  time  at  60c.  Another  item  is  for 
wiring  marquis,  35  hours  of  each  of  the  different  workmen's  time;  and  a 
supplemental  bill  for  a  certain  number  of  hours  time,  the  only  indication  of 
where  the  work  was  done  being  by  the  numbers  of  the  jobs,  one  being  No. 
2599,  one  No.  327,  and  another  2619.  etc.  While  this  bill  might  be  sufficiently 
specific  for  the  contractor,  to  whom  it  was  no  doubt  rendered  in  this  form, 
it  seems  to  us  it  is  not  sufficient  to  enable  the  owner  to  learn  anything  about 
where  the  work  was  done  or  when  it  was  done,  or  whether  that  amount  of 
work  was  reasonably  necessary  or  not.  Where  labor  is  charged  for  in  this 
way  it  is  more  necessary  to'  give  the  time  employed  on  each  part  of  the  work 
and  the  date  when  the  same  was  done  than  in  the  case  of  material  furnished 
on  the  building,  because  in  the  latter  case  an  inspection  of  the  material  itself 
in  the  building  will  furnish  the  owner  with  information  as  to  its  amount  and 
quality,  whereas  the  amount  of  labor  employed  on  the  production  of  the 
work  does  not  so  appear.  We  are  of  opinion  that  the  case  is  ruled  by  that 
of  Burrows  vs.  Carson,  53  Super.  Ct.,  488,  and  similar  cases. 

It  is  also  assigned  as  a  reason  for  striking  off  the  Hen  that  the  descrip- 
tion of  the  building  is  not  sufficient.  The  lien  is  said  to  be  filed  for  work 
and  labor  done  for  and  about  the  construction  of  "a  place  of  amusement," 
and  in  the  paragraph  of  the  lien  intended  to  describe  the  building  the  state- 
ment of  the  lien  is  as  follows:  "The  lien  is  claimed  against  the  leasehold 
estate  in  the  property  in  and  on  which  the  place  of  amusement  known  as 
Wonderland  Theatre  is  constructed,"  followed  by  a  description  of  the  lot 
The  only  description  of  the  building  furnished  by  the  lien  is  that  it  is  "a 
place  of  amusement  known  as  the  Wonderland  Theatre,"  there  being  no 
indication  of  the  size  and  character  of  the  building.  This  does  not  seem  to 
tM  a  ve^  good  description  of  a  building,  but  wc  do  not  deem  it  necessary  to 
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decide  in  this  case  whether  it  is  sufficient  or  not  The  lien  must  be  struck 
oil  for  the  want  of  proper  specifications  of  the  labor  for  which  it  is  claimed, 
and  other  reasons  above  stated. 

The  rule  is  therefore  made  absolute. 


Sarver  vs.  Reed. 

Practice Filing  statement Failure  to  t>roceed Non  pros. 

JudgrtDcnt  OD  a  simple  contract  was  obtained  agelnBt  the  dEfendant  before 
an  Alderman  and  an  appeal  waa  taken  to  the  Common  Pleas  Court  and  the 
plaintiff  aied  a  statement  of  claim.  No  further  atepe  were  taken  for  more  than 
■even  years  when  a  wrltttw  notice  ot  the  tlllny  of  the  statement  was  served 
upon  the  defendant.  Upon  a  rule  taken  by  the  defendant  to  show  cause  why  a 
non  pros,  should  not  be  granted,  It  waa  HeW  that  the  failure  of  the  plaintiff  to 
proBeouta    the    claim    wfthln    the    seven    years   justlKed    the    Court    In    making    the 

It  ie  no  reply  for  the  plaJntIB  to  say  In  auch  a  proceeding  that  the  defendant 
rmla^t  have  compelled  the  plaintiff  to  proceed.  It  Is  the  plaintiff's  duty  to 
.proceed  with  his  cause  within  a  reasonable  time  and  It  Is  not  the  duty  ot  the 
defendant  to  compel  him  to  do  so. 

Rnli  for  judgment  of  non  pros.  No.  193  October  Term,  1906.  C.  P.  Alle- 
gheny County. 

S.  H.  HttseltoH,  for  plaintiff. 

TkotnsoH  &  Thomson  and  John  M.  Reed,  for  defendant. 

SwEABiNCEN,  J.,  May  8,  19H.— This  action  was  originally  brought  before  an 
alderman  and  on  June  22,  1906,  judgment  was  rendered  in  favor  of  the 
plaintiff,  with  costs.  An  appeal  was  taken  by  the  defendant,  and  the  tran- 
script was  filed  on  July  26,  1906.  The  names  of  the  attorneys  representing 
the  defendant  were  endorsed  upon  the  back  of  said  transcript.  November 
22,  1906,  the  plaintiff  filed  her  slatement  of  demand.  No  further  stepi 
appear  to  have  been  taken  by  the  plaintiff  until  March  23,  1914,  when  the 
appearance  of  another  attorney  was  entered  for  the  plaintiff.  On  March 
25,  1914,  a  written  notice  of  the  filing  of  the  said  statement  of  detnand  was 
■serrcd  upon  the  attorneys  of  record  for  the  defendant.  It  is  not  pretended 
that  the  defendant  had  any  knowledge  of  the  fihng  of  the  said  statement 
of  demand  until  about  the  time  said  written  notice  thereof  was  served  npon 
him  on  March  2S,  1914.  Soon  thereafter,  to  wit,  April  8,  1914,  the  defendant 
presented  a  petition,  in  which  he  set  forth  the  foregoing  facts  and  prayed, 
inter  alia,  that  judgment  of  non  pros,  should  be  entered;  and  a  rule  to 
•show  cause  was  granted.  May  4,  1914,  an  answer  to  the  rule  was  filed  by 
the  plaintiff;  wherein  she  admits  the  averments  of  the  petition  to  be  true, 
and  alleges  that  she  was  not  obliged  to  give  the  plaintiff  notice  of  the  filing 
of  her  statement   of  demand  sooner. 

It  thus  appears,  that  for  more  than  seven  years  the  plaintiff  made  no 
attempt,  so  far  as  concerns  the  public  records  and  so  far  as  concerns  the 
defendant,,  to  bring  her  case  to  trial.  No  excuse  whatever  is  given  for 
this  neglect.  This  delay  exceeds  the  period  prescribed  in  the  statute  of 
limitations,  within  which  actions  upon  simple  contracts  must  be  brong-ht; 
and  the  record  discloses  that  this  was  an  action  upon  a  simple  contract 
The  policy  of  the  law,  as  disclosed  by  the  statute  and  by  the  nuraerors 
decisions  of  the  Courts  upon  the  subject,  is  to  encourage  the  speedjr  deter- 
mination of  controversies,  and  to  discourage  the  prosecution  of  stale  claims. 
Usiially,  a  party  who   has   a  just   demand  wilt   be   diligent   in  sc^ng'  >■ 
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decision,  and  it  is  not  uncomnon  that  a  party  who  has  a  doubtful  one,  will 
hesitate  to  bring  the  controversy  to  trial.  The  reason  for  speedy  action 
is  that  witnesses  may  die  or  may  remove,  and  recollection  may  become 
dimmed  with  the  passage  of  time.  No  valid  reason  can  be  Kiven  why  the 
principle  of  the  statute  of  limitations  should  not  be  applied  to  the  prosecu- 
tion of  an  action  after  it  has  been  commenced.  Indeed,  a*  we  understand 
it,  this  was  the  very  ground  upon  which  the  Court  held  the  plaintiff  could 
not  recover  in  Rees  vs.  Clark,  213  Pa..  617. 

The  power  of  the  Court  to  enter  a  judgment  of  non  pros,  for  delay  in 
bringing  an  action  to  trial  is  welt  settled  in  this  Slate.  This  power  is' 
inherent  in  the  Courts  and  does  not  rest  upon  statutory  authority. 

Waring  Bros.  vs.   Pennsylvania  R.   R.   Co..  176  Pa„  172. 

The  principles  of  this  case  have  been  uniformly  applied  in  cases  of 
like  character  by  the  Courts  of  this  county.  At  No.  936  June  Term,  1891, 
of  the  Common  Pleas  Court  No.  1  of  Allegheny  County,  an  action  of 
assumpsit  was  brought,  and  a  statement  of  demand  was  filed.  September 
14,  1891,  an  order  was  made  upon  the  plaintiff  to  file  a  more  specific  state-, 
ment.  Nothing  was  done  for  about  eight  years.  August  11,  ,1899,  a  sup- 
plementary statement  of  demand  was  filed,  and  a  rule  to  plead  was  served 
upon  the  defendant.  September  23,  1899,  a  rule  was  taken  to  show  cause 
why  judgment  of  non  pros,  should  not  be  entered.  After  argument,  in  an 
opinion  filed  by  Stowe,  P.  J.,  this  rule  was  on  January  2,  1900,  made  absolute, 

Mathilda  H.  Thomson  vs.  P.  M.  Shannon,  936  June  Term,  JB91. 

In  the  above  cited  case  it  will  be  observed  that  the  plaintiff  had  actually 
filed  a  declaration,  which  in  the  Waring  Bros,  case  the  plaintiff  had  not; 
and  the  delay  was  only  eight  years,  while  in  the  Waring  case  it  was  over 
fourteen  years.  Yet  the  CoAirt  entered  the  judgment  of  non  pros,  the  same 
as  it  had  done  when  no  declaration  had  been  filed. 

While  not  pretending  to  account  for  her  own  delay  in  this  case,  the 
plaintiff  seeks  to  shift  the  blame  uponthe  defendant.  It  is  now  suggested, 
upon  argument,  that  the  defendant  himself  could  have  speeded  the  cause 
had  he  so  desired.  But  no  such  obligation  rested  upon  him.  He  was  a 
defendant,  and  he  was  not  required  to  take  any  action  whatever  until  the 
plaintiff  called  upon  him  to  do  so.  As  was  well  said  in  the  case  of  Waring 
Bros.  vs.  P.  R.  R.  Co.,  above  cited: 

"It  is  no  reply  to  say  that  the  defendant  may  compel  the  plaintiff  to 
declare  his  cause  of  action.  It  is  not  his  duty  to  do  so,  but  it  is  the  plain- 
tiffs duty  to  proceed  with  his  cause  within  a  reasonable  time.  He  is  the 
actor  and  must  act,  or  fail  of  his  action." 

Under  the  admitted  facts  of  this  case,  we  are  of  opinion  that  the  plaintiff 
failed  to  prosecute  her  case  with  due  diligence  and  the  rule  must,  therefore. 
he  made  absolute. 

And  now,  to  wit.  May  8.  191^.  after  argument  and  upon  consideration, 
the  rule  to  show  «anse  is  made  absolute,  and  it  is  ordered  that  judgment 
of  non  pros,  be  entered. 
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Conunonwealth  vs.  Kaiser. 
Criminal  law Bigamy Art  of  March  27th,  1903 Bigamous  marriage. 

The  cccTlctlOQ  of  B,  defendant  Ot  blKamy  under  the  Act  of  March  27,  190I, 
F.  L.  102,  establlBheB  the  fact  of  Che  bigamous  marriage,  and  the  Court  of 
Quarter  Seaalona,  In  Imposing  sentence  on  the  defendant,  has  authority,  an  an 
incident  to  the  sentence,  to  declare  the  bigamoua  marriage  rr'H  and  void. 

It  Ib  not  the  decree  that  rendere  the  marrtag-e  a  nullity.  The  Act  ot  Assembly 
Itself  declares  that  the  marriage  shall  be  void.  The  only  function  of  the  decree 
Is  to  render  the  fact  of  nullity  Judicially  certain.  - 

Motion  for  sentence  on  conviction  of  bigamy  and  for  decree  of  annulment  of 
bigamous  marriage.     No.   129  March  Sessions,  1914.    Q.  S.  Fayette  County. 

S.  Ray  Shelby,  District  Altorney,  for  commonwealth. 
George  Patterson,  for  defendant. 

Van  Sweabingen,  J.,  May  29,  \9\A. — The  defendant  was  indicted  for  bigamy 
under  the  act  ot  March  27,  1903,  P.  L.  102,  which  provides  thai  if  any  person 
shall  have  two  wives  or  two  husbands  at  one  and  the  same  time,  he  or 
she  shall  be  gtiilty  of  a  misdemeanor,  and  on  conviction  shall  be  sentenced 
■  to  pay  a  fine  not  exceeding  one  thousand  dollars,  or. to  u^idergo  an  im- 
prisonment by  separate  and  solitary  confinement  al  labor  not  exceeding 
two  years,  or  both,  or  either,  at  the  discretion  of  the  Court,  and  in  all  such 
cases,  where  the  first  marriage  shall  he  valid  in  law,  the  second  and  all 
subsequent  marriages  shall  be  bigamous  and  void. 

The  evidence  at  the  trial  showed  that  the  defendant,  on  November  2S, 
190S,  at  Camden,  New  Jersey,  was  married  to  Anna  Nebel,  and  that  while 
said  marriage  was  subsisting  and  his  said  wife  still  was  living  the  defend- 
ant, on  February  10,  1913.  at  Uniontown,  Pennsylvania,  went  through  a 
form  of  tnarriage  recognized  as  binding  hy  the  laws  of  Pennsylvania,  with 
Mary  L.  Loudermillc,  and  thereafter  lived  and  cohabited  with  her  as  his 
wife.  The  defendant  was  convicted  as  indicted,  and  is  before  the  Court 
now  for  sentence,  and  we  are  asked,  in  connection  with  the  sentence,  to 
adjudge  the  bigamous  marriage  to  be  null  and  void.  Two  questions  thus 
are  presented  for  consideration,  (1)  as  to  the  necessity  for  such  an  adjudi- 
cation under  the  law,  and  (2)  as  to  the  authority  of  the  Court  of  Quarter 
Sessions  to  enter  such  a  decree. 

It  has  been  held  under  the  Act  of  April  U.  18S9,  P.  L.  647,  that  a 
marriage  void  by  reason  of  bigamy  on  the  part  of  one  of  the  parties  is 
none  the  less  void  because  proceedings  were  not  brought  thereunder  to 
have  the  marriage  declared  void,  although  it  was  indicated  that  it  would 
be  better  to  invoke  the  aid  ot  the  Act.  Klaas  vs.  Klaas,  14  Pa.  Superior 
Cl.,  550.  That  Act  provides  that  in  all  cases  where  a  supposed  or  alleged 
marriage  shall  have  been  contracted,  which  is  absolutely  void  hy  reason 
of  one  ot  the  parties  thereto  having  a  husband  or  wife  living  at  the  time, 
the  Court  ot  Common  Pleas  shall  have  power  lo  decree  the  said  supposed 
or  alleged  marriage  to  be  null  and  void,  upon  the  application  of  an  innocent 
or  injured  party,  and  that  the  jurisdiction  shall  be  exercised  and  the  pro- 
ceedings shall  be  conducted  according  to  the  principles  and  forms  pre- 
scribed by  law  for  cases  of  divorce  from  the  bonds  of  matrimony.  Speaking 
thereof,  in  the  case  cited,  the  Superior  Court  said;  "The  Act  of  ISS9  pro- 
vides a  method  by  which  a  judicial  record  may  be  obtained,  formally  de- 
claring void,  marriages  which  by  the  law  are  void  and  recited  by  the  Act 
itself  to  be  void.  It  is  a  means  furnished  by  the  Legislature  tor  rendering 
facts  and  their  effect  judicially  certain.  It  is  in  the  nature  of  a  proceeding 
in  divorce.  It  is  in  aid  of  the  party  injured,  and  its  beneficial  provisions 
should  be  invoked  and  carried  out  by  the  persons  so  unfortunately  situated 
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Commonwealth  tb.  Kklaer. 

KS  to  be  in  need  of  its  aid.  We  cannot  concede,  however,  that  a  marriage 
void  by  reason  of  bigamy  on  the  part  of  one  of  the  parties  ia  any  the  less 
void  because  proceedings  were  not  brought  under  the  Act  of  18S9  to  declare 
the  marriage  void,"  Probably  under  the  Act  of  1903  a  bigamous  marriage 
would  be  held  to  be  void  for  some  purposes  without  a  decree  of  the  Court 
to  that  effect,  but  it  is  to  be  noted  that  the  Act  constitutes  it  a  misdemeanor 
"if  any  person  who  has  entered  into  a  contract  of  marriage  with  another 
person,  whether  the  marriage  be  valid  in  law  or  not,  shall,  while  the  olher 
contracting  party  be  alive,  and  before  said  former  marriage  has  been  legally 
declared  void  or  annulled  by  the  decree  of  a  proper  court  of  record,  go 
through  any  form  of  marriage  recognized  as  binding  under  the  laws  of 
this  Commonwealth  with  any  other  person,"  or  "if  any  person  being  un- 
married, shall  knowingly  marry,  or  go  through  any  form  of  marriage  recog- 
nized as  binding  under  the  laws  of  this  Commonwealth,  with  the  husband 
or  wife  of  any  person."  The  Act  provides  that  the  word  "husband"  or 
"wife,"  for  the  purposes  of  the  Act,  shall  be  construed  to  include  any  person 
who  has  gone  through  any  form  of  marriage  with  any  other  person,  which 
form  is  recognized  as  binding  by  the  laws  of  the  place  where  such  form 
is  used,  whether  the  marriage  be  valid  in  law  or  not,  if  not  legally  declared 
annulled  and  void  by  the  decree  of  a  proper  court  of  record.  It  is  of  the 
utmost  importance,  therefore,  since  the  passage  of  the  Act  of  1903,  that 
there  should  be  a  formal  decree  of  annullment  of  a  bigamous  marriage, 
for  the  protection  of  the  injured  party  in  such  bigamous  contract,  and  of 
any  other  person  who  may  contemplate  marriage  with  such  injured  person. 

The  verdict  of  the  jury  in  the  present  case  establishes  the  fact  of  the 
bigamous  marriage,  and  the  Court  of  Quarter  Sessions,  in  imposing  sen- 
tence on  the  defendant,  has  authority  to  declare  the  bigamous  marriage 
null  and  void.  Commonwealth  vs.  Walinski,  18  liist.  R.,  504.  The  fact 
of  a  bigamous  marriage  may  be  established  either  in  a  proceeding  in  the 
common  pleas  under  the  provisions  of  the  Act  of  April  14,  1859,  P.  L.  647, 
or  upon  an  indictment  in  the  quarter  sessions,  and  in  either  case  the  Court 
having  jurisdiction  may  adjudged  the  bigamous  marriage  void.  The  Act 
of  March  27,  1903,  P.  L.  102,  especially  declares  that  a  bigamous  marriage 
shall  be  void,  and  there  is  no  valid  reason  why  the  Court  of  Quarter  Sessions 
may  not  enter  an  adjudication  thereof  as  an  incident  to  the  sentence  imposed 
on  a  defendant  convicted  of  bigamy  under  the  Act.  It  is  not  the  decree 
that  renders  the  marriage  a  nullity.  The  only  function  of  the  decree  is  to 
render  the  fact  of  nullity  judicially  certain.     Newlin's  Estate,  231   Pa.,  312. 

And  now,  Uay  29,  1914,  the  sentence  of  the  Court  is  that  the  defendant 
pay  the  costs  of  prosecution,  a  fine  of  six  cents  to  the  Commonwealth,  and 
that  he  undergo  an  imprisonment  in  the  county  jail  for  and  during  a  period 
of  one   year;  and   the   bigamous   marriage   of  the    defendant   to   Mary   L.    ' 
Loudermilk,  on  February  10,  1913,  is  adjudged  and  declared  to  be  null  and 
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The   Cincinnati    Exhibition   Company   vs.   Johnson. 

Baseball  club PUiyer— Contract— —Violalion  of Equity. 

Where  a  person  ts  engaged  by  a.  professional  ball  club  to  play  baBsbKlJ  for  ■ 
stated  period  and  agrees  not  to  play  for  any  other  club  in  the  meantime,  upon 
Its  appearing  tbat  he  refused  to  play  with  the  club  with  which  be  bad  such  con- 
tract and  was  playing  for  another  ball  club  and  It  1h  ehown  that  the  loss  Is 
irreparable,  an  Injunction  will  be  granted  at  the  Inetsnce  of  the  club  holding  the 
contract  restralnlns  his  playing  with  the  other. 

In  such  proceedings  a  preliminary  restraining  order  had  beMi  granted  to  the 
club  holding  the  contract  and  a  time  fixed  for  hearing.  In  the  meantime  a  court 
of  another  state  made  an  order  reetralnlng  the  complainant  In  this  state  from 
prosecuting  Its  causa.  Held  that  the  defendant  having  Appeared  and  fully  sub- 
mitted himself  to  the  Jurisdiction  of  this  court  and  having  agreed  upon  a  time 
for  disposing  of  the  preliminary  restraining  order,  the  tact  that  such  order  bad 
been  made  by  another  state  would  be  disregarded.  The  fact  of  Such  decree  could 
be  determined  on  disposing  of  the   case   Anally. 

In  Equity.    No.  612  October  Term,  1914.    C.  P.  Allegheny  County. 

H.  P.  Stambaugh,  John  Calvin  and  Watson  &  Freeman,  for  plaintiff. 

R.  H.  Jackson,  Chas.  P.  Lang,  C.  C.  Madison  and  E.  E.  Gates,  for  defendant 

SwEAWNGEN,  J.,  September  2,  19H. — The  Cincinnati  Exhibition  Company,  a 
corporation  of  the  State  of  Ohio,  is  a  member  of  what  is  known  as  the 
National  League  of  Professional  Base  Ball  Clubs.  On  July  27th,  1914,  it 
filed  its  bill  against  George  H.  Johnson,  wherein  it  prayed  that  he  be  en- 
joined from  giving  his  service  as  a  base  ball  player,  to,  inter  alia,  the  Kan- 
sas City  Base  Ball  Club,  a  member  of  what  is  known  as  the  Federal  League. 
Notice  was  given  the  defendant  that  an  applicalion  would  be  made  to  the 
Court  for  a  Restraining  .Order  al  1  o'clock  P.  M.  of  that  day.  At  that  time 
the  complainant  and  its  cminscl  appeared,  and  for  the  defendant  there  ap- 
peared R.  H.  Jackson,  Esq.,  a  member  of  the  bar  of  Allegheny  County,  and 
C.  C.  Madison,  Esq.,  of  Kansas  City,  who,  on  motion  of  Mr.  Jackson,  was 
specially  admitted  for  the  purposes  of  this  case.  The  defendant  not  being 
ready  to  proceed,  the  following  order  was  then  entered: 

"And  now,  to-wit,  July  27th,  1914,  hearing  on  the  motion  for  a  Tem- 
porary Injunction  is  postponed  until  Thursday,  July  30th.  1914,  at  9:30  A,  M„ 
it  being  stipulated  by  counsel  for  defendant  in  open  Court  that  defendant 
will  not  play  base  ball  for  the  Kansas  City  Base  Ball  Club  in  the  meantime." 

On  July  30th,  1914,  the  cause  came  on  for  hearing,  in  accordance  with 
the  above  order.  Edward  A.  dates.  Esq.,  a  member  of  the  bar  of  Indian- 
apolis, Indiana,  was,  on  motion  of  Mr.  Jackson,  also  admitted  for  the  pur- 
poses of  this  case.  A  number  of  affidavits  were  presented  by  the  complain- 
ant and  full  arguments  by  counsel  for  both  parties  were  heard.  No  testi- 
mony was  submitted  by  the  defendant. 

The  defendant,  on  January  16th,  1914,  entered  into  a  written  contract 
with  the  complainant,  wherein  he  agreed  he  would  perform  for  it,  "and  for 
no  other  party  •  •  *  such  duties  pertaining  to  the  'exhibition  of  the 
game  of  ba.se  ball  as  may  he  required  of  him  by  the"  complainant  during 
the  season  of  1914  aiid  1915,  commencing  April  14th,  1914;  that  he  would 
report  for  practice,  prior  thereto,  upon  payment  of  traveling  expenses.  A 
copy  of  said  agreement,  marked  "Exhibit  A,"  is  attached  to  the  bill  and  made 
part  thereof.  The  complainant,  pursuant  to  said  contract,  paid  to  the  de- 
fendant $61.66,  expenses  for  preliminary  practice  and  training,  and  advanced 
to  him  $500  on  account  of  the  compensation  to  be  earned  by  him  thereafter. 
On  April  14th,  1914,  the  defendant  reported  to  the  complainant  for  regular 
service  under  the  contract,  and  participated  in  the  games  for  it  until  April 
19th,  1914.  On  or  about  the  last  named  date  the  defendant  entered  into  a 
contract  with  said  Kansas  City  Base  Ball  Club  to  play  professional  base  ball 
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with  it  during  the  season  of  1914,  contrary  to  his  express  agreement  with 
the  complainant  and  without  the  latter's  consent.  Since  that  time  the  de- 
fendant has  been  giving  his  service  to  the  Kansas  City  Club  and  has  ren- 
dered no  services  to  the  complainant  whatever.  It  appeared  that  the  Kansas 
City  Base  Ball  Club  was  to  play  a  game  of  base  ball  with  the  Pittsburgh 
Club  of  the  Federal  League,  on  July  30th,  1914,  and  that  the  defendant  in- 
tended to  participate  in  said  game  on  behalf  of  said  Kansas  City  Ciub.  It 
was  undisputed  that  the  defendant's  abilities  as  a  pitcher  arc  of  such  unique 
character  and  of  such  exceptional  value,  that  no  substitution  therefor  could 
lie  had,  particularly  after  the  season  had  been  opened,  and  it  was  clear  that 
the  loss  of  his  services  would  work  an  irreparable  injury  to  the  complainant- 
In  other  words,  it  plainly  appeared  that  the  defendant  had  deliberately 
broken  his  solemn  contract,  without  excuse,  and  that  the  result  thereof  would 
be  such  loss  to  the  complainant  as  that  it  could  not  be  compensated  there- 
for in  an  ordinary  action  a!  law. 

Th;  case  appeared  to  us  as  one  which  required  the  intervention  of  a 
Court  of  Equity  by  way  of  Injunction.  We  were  unable  to  discover  any 
material  distinction  betwcer  the  facts  and  circumstances  then  presented  in 
this  case  and  what  appeared  in  the  case  of  Philadelphia  Base  Ball  Club  vs. 
Lajoie,  202  Pa„  210,  and  therefore  we  felt  bound  to  follow  that  decision. 
Accordingly,  we  announced  that  a  Restraining  Order  would  be  granted  and 
that  &  hearing,  upon  motion  to  disiiolvc  as  required  by  our  Rules  in  Equity, 
would  be  held  or  Monday,  August  3rd,  1914,  at  9:30  o'clock  A.  M.  There- 
upon, the  counsel  for  the  defendant  objected  that  they  would  not  be  able  to 
proceed  at  the  time  named,  and  a  request  was  made  by  them  for  a  postpone- 
ment to  a  later  date.  We  were  in  doubl  as  to  our  power,  under  our  Rules 
in  Equity,  to  fix  a  date  later  than  five  days  thereafter,  for  such  hearing,  with- 
out consent  of  the  parties,  and  so  announced.  After  consultation,  in- which 
all  the  aforesaid  counsel  for  the  defendant  participated,  an  agreement,  was 
signed  and  presented,  viz:  j 

"By  agreement  of  counsel  for  both  parties,  the  date  for.  hearing  the 
motion  to  dissolve  the  Restraining  Order  herein  granted  is  fixed-  for  Sep- 
tember 1,  1914.  Watson  &  Freeman,  attorneys  for  plaintiff;  R.  H.  Jackson, 
attorney   for  defendant." 

Accordingly,  the  following  decree  was  made,  the  form  thereof..ha,ving 
been  first  submitted  lo  all  the  counsel  for  both  parties;  .   .    '  !     ■■■ 

"And  now,  to-wit,  July  30,  1914,  upon  motion  of  Watson  and  Freeman, 
Esqs.,  attorneys  for  plaintiff,  and  affidavits  filed,  (he  defendant  appearing 
by  his  attorneys,  R.  H.  Jackson,  F.sq.,  Edward  E.  Gates,  Esq.,  and  C.  C.  Mad- 
ison, Esq.,  it  is  ordered,  adjudged  and  decreed  that  the  said  defendant,  George 
H.  Johnson,  be  and  is  hereby  -restrained- and- enjoined  from  performing  or 
^ving  his  services  as  a  base  ball  player  to  or  for  any  person,  firm  or  cor- 
poration other  than  the  plaintiff  above  named,  The  Cincinnati  Exhibition 
Company,  during  the  term  of  his  contract  with  said  complainant,  expiring 
October  ISth,  191 S,  and  particularly  from  giving  or  rendering  such  service 
to  the  Kansas  City  Base  Ball  Club,  of  the  Federal  League;  and  the  time  for 
hearing  on  the  preliminary  injunction  prayed  for  is  hereby  fixed  for  the  first 
day  of  September,  1914,  at  9:30  o'clock,  the  said  plaintiff  to  file  a  bond  in 
the  sum  of  $3,000  to  secure  the  said  defendant  against  any  damages  caused 
by  the  issuance  of  this  temporary  injunction.    By  the  Court." 

A  bond  was  duly  filed  and  approved  and  a  Preliminary  Injunction  was 
issued  and  served  upon  the  defendant,  July  30th,  1914. 

Pursuant  to  the  foregoing,  a  hearing  was  had  on  September  1,  1914.  At 
that  time,  Charles  P.  Lang,  Esq.,  a  member  of  the  bar  of  this  County,  he 
having  entered  his  i^neral  appearance  for  the  defendant  on  August  29th, 
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1914,  appeared  for  the  defendant  and  presented  in  evidence  a  copy  of  an 
order  ii^sued  by.  the  Superior  Court  of  Cook  County,  Illinois,  on  August  31, 
1^14,  restraining  the  complainant  from  prosecuting  this  cause  until  the  final 
disposition  of  the  motion  of  this  defendant  for  a  Preliminary  Injunction  in 
said  Superior  Court  of  Cook  County.  Illinois.  Accordingly,  counsel  for  com- 
plainant stated  that  it  would  not  take  any  action  that  would  appear  to  be 
violative  of  said  injunction,  further  than  to  present  to  this  Court  for  its 
information  what  had  occurred  since  the  entry  of  our  decree  of  July  30th, 
1914,  they  being  present  in  obedience  to  said  decree. 

This  hearing  upon  a  motion  to  dissolve  a  Restraining  Order  made  July 
30th.  1914,  was  fixed  for  September  1,  l9iA,  at  the  request  and  by  agree- 
ment of  the  defendant,  through  his  counsel  in  open  Court.  The  defendant 
had  been  duly  served  with  notice  of  these  proceedings,  and  had  appeared  by 
counsel,  who  ably  and  forcibly  presented  his  case,  and  he  thereby  submitted 
himself  and  his  cause  to  the  decision  of  this  Court.  He  induced  this  Court 
to  fix  a  particular  time  for  a  hearing.  It  therefore  becomes  our  duty  to  dis- 
pose of  the  case  as  it  now  stands.  At  the  hearing  of  July  30th,  1914,  we 
were  clearly  of  opinion  that,  under  the  facts  and  circumstances  tRen  appear- 
ing, a  Preliminary  Injunction  .should  issue  restraining  the  defendant  from 
playing  base  ball  for  the  Kansas  City  Base  Ball  Club.  Nothing  has  since 
been  presented  which,  in  our  judgment,  should  alter  the  decision  then 
reached,  unless  it  be  that  a  decision  of  the  case  in  Cook  County,  Illinois, 
would  be  conclusive  upon  the  parties.  But  no  evidence  of  such  decision  was 
presented  at  the  hearing  of  July  30th,  1914.  In  view  of  the  circumstances 
hereinbefore  recited,  all  such  questions  can  be  determined  upon  the  final 
hearing  of  this  cause.  Even  though  the  complainant  be  restrained  by  a 
Court  of  lUinois  from  further  prosecuting  this  case,  the  cause  is  regularly 
and  lawfully  before  us,  and  we  are  required  to  maintain  the  authority  of 
our  orders  and  decrees  and  to  preserve  the  rights  of  the  parties  as  they  have 
been  adjudicated  here.  In  view  of  the  facts  and  circumstances  recited,  we 
are  of  opinion  that  this  cause  should  remain  in  statu  quo,  and  for  such  pur- 
pose that  the  Preliminary  Injunction  heretofore  granted  should  be  con- 
tinued until  the  final  hearing  of  this  case. 

And  now,  to-wit,  September  2,  1914,  upon  consideration,  the  Preliminary 
Injunction  heretofore  issued  against  George  H.  Johnson  is  hereby  continued 
until  the  final  hearing  of  this  cause. 


PITTSBURGH  LEGAL  JOURNAL  385 

radish  vs.  Pittsburgh  Rallwaja  Company. 

Strett  cars Funnitig  board Riding  un Perianal  injury Negligence. 

PlilntIS  occupied  a  seat  an  pasaenger  In  an  open  ■umraEf  car,  lie  gave  up 
'  fals  *ne\  to  a  woman  Hnd,  tnr^ve  being  no  stanijliig  room  In  the  car,  be  took  bla 
place  on  the  running  board.  WVille  paaafng  along  a  eUy  atreet  lie  algnalled  to 
the  conductor  to  stop  th"  car  at  IiIb  destination,  which  was  not  done,  and  he  then 
turned  to  face  the  rear  In  notify  the  conductor  to  stop  and  his  head  was  "truck 
by  a  pole  In  the  street  placed  at  a  dlatance  of  a,  foot  outalde  of  the  running  board, 
the  running  board  Itself  being  about  a  foot  wide.  Plaintiff  knew  of  the  eilHtence 
at  the  poles  and  said  that  he  watched  out  for  them.  The  evidence  of  whether 
there  was  room  In  the  car  for  the  plaintiff  at  the  time  of  the  accident  was  con- 
tradictory. 

Htid  that  the  qupetlon  of  the  plaintiffs  contributory  negligence  and  the  de- 
fendant's ntBllgenre  was  properly  submitted  to  ihe  Jury. 

Motipn  for  judgment  non  obstante  veredicto.  No.  1126  January  Tetm,  1913. 
C.  P.  Allegheny  County. 

L.  S,  Leinn,  for  plaintiff. 

Burleigh  &  Outilrner,  ior  defendant. 

Macfaruhe,  J.,  April  25,  1914.— The  defendant's  motion  for  judgment 
lion  obstante  raises  two  questions:  First,  whether  the  defendant  was  negli- 
gent, and,  second,  whether  the  plaintiff  was  gtiilty  of  conlrihntoi-y  negligence. 

Plaintiff  was  a  passenger  on  a  summer  car  which  he  boarded  at  Kenny- 
wood  Park  where  he  had  a  seat.  At  Duquesne  he  ^ve  up  his  seat  to  a 
lady  and  took  a  position  on  the  running  board  because  there  was  no  other 
place  for  him,  the  car  being  crowded.  Whether  there  was  itanding  room 
before  he  reached  the  place  of  the  accident  was  disputed  and  the  jury 
found  that  he  remained  on  the  running  board  because  there  was  no  place 
in  the  car.  While  the  car  was  passing  along  Jerome  Street  of  the  City  of 
McKeesport  the  plaitnifTs  head  was  struck  by  a  trolley  pole  standing  close 
to  the  curb.  For  a  long  distance  the  poles  were  quite  close  to  the  track 
and  at  and  near  the  point  of  this  accident  the  distance  from  the  running 
board  to  the  pole  was  estimated  by  plaintiff's  witnesses  at  ^omethiiLg  like 
3  foot  or  fifteen  inches,  the  measurement  of  the  defendant's  engineer  gives 
that  distance  as  twelve  inches  to  fourteen  inches.  The  running  board  was 
a  foot  wide  so  that  the  distance  between  the  side  of  the  car  and  the  pole 
was  two  feet  or  twenty-six  inches.  Two  other  youug  men  were  standing 
alongside  of  the  plaintifif  who  was  slender.  He  .said  that  he  was  standing 
as  close  as  he  possibly  could  stand.  He  knew  that  the  poles  stood  "pretty 
close"  and  that  when  he  had  been  on  the  running  board  before  he  watched 
out  for  them  and  kept  his  head  in.  The  accident  happened  at  night  and  it 
was  dark.  He  signaled  to  the  conductor  to  stop  the  car  which  was  not 
done.  He  then  turned  to  face  the  rear  to  notify  the  conductor  to  stop  at 
the  next  atop  and  his  head  was  struck. 

The  negligence  of  the  company  was  in  carrying  the  plaintiff  on  the 
running  board  at  night  past  a  pole  which  was  located  so  near  the  track 
that  when  he  turned  his  head  he  was  struck.  The  pole;  had  been  there 
tor  many  years  and  there  was  no  evidence  that  anyone  had  been  struck 
before,  but  the  conductor  testified  that  it  was  dangerous  and  he  always 
warned  the  passengers.  It  is  true  that  the  plaintiff  knew  that  it  was  danger- 
ous, but  it  was  not  necessarily  contributory  negligence  for  him  to  turn  to 
speak  to  the  conductor  even  if  in  so  doing  he  unintentionally  projected  his 
head  beyond  the  danger  line.  A  space  of  two  feet  or  twenty-six  inches 
leaves  very  little  margin  of  safely  and  a  man  might  pass  jafely  with  his 
face  to  the  front  or  rear  of  the  car  with  his  body  drawn  Hat  against  it  when 
the  movement  of  turning  would  place  him  in  danger. 
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The  cast  is  entirely  different  frori  Burns  vs.  Railway,  213  Pa..  143. 
There  the  plaintiff  not  only  knew  of  the  danger,  but  it  was  at  that  time 
in  his  mind  and  he  warned  the  other  passengers. 

April   25,    1914,    the   motion    for   judgment    non    obstante    veredicto    is    ' 
refused  and  it  Is  ordered  that  upon  payment  of  the  verdict  fee  judgment 
be  entered  on  the  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 


.  Flambard. 

t  teaching When  enforce- 

A  contract  for  tbe  employment  of  the  defemlKnt  as  a.  teacher  provided  that 
upon  the  termlnatloii  of  the  contract  he  could  exerclBe  his  option  of  te&chlDB 
on  hia  own  account  or  of  refraining  and  withdrawing  from  the  city  and  not 
teaching:  at  all,  and  In  the  event  of  his  agreeing  to  the  latter  he  was  to  receive 
a  stipulated  sum.  The  teacher  In  writing  declared  his  option  and  agreed  to 
withdraw  from  the  city  In  which  he ,  was  employed  and  further  not  to  teach 
ttiereln  nor  within  twenty  Inllefi  thereof  during  the  ensuing  two  years.  Thla 
provision  was  according  to  the  terms  of  the  contract.  For  so  doing-  he  received 
tbs  stipulated  sum  mentioned  In  the  contract. 

Bald  that  the  agreement  was  enforceable  against  the  dofendant  and  he, 
having  exercised  hla  option,  could  be  restrained  by  injunction  from  teaching 
or  advertising  to  te«cb  within  the  city  or  the  territory  to  which  the  agreement 
applied. 

,     In  Equity.     No.  718  January  Term,  1914    C.  P.  Allegheny  County. 
■  fi.  G.  WassOH  and  Thomas  &  Arthur,  for  plaintiff. 
P.  A.  Shanor  and  Thomas  M.  Gealey,  for  defendant. 

Hayhakes,  J.,  June  2,  19I4.-This  is  a  bill  filed  to  restrain  the  defendant 
from  teaching,  or  advertising  to  teach,  any  language,  and  from  being  con- 
nected with  any  school  of  languages,  in  violation  of  an  agreement  between 
the  plaintiff  and  the  defendant. 

FINDINGS  OF  FACT, 

First.  The  plaintiff  is  the  principal  and  proprietor  of  the  Berlitz  School 
of  languages,  with  branches  or  schools  in  various  cities  of  the  United 
States,  its  bead  office  being  in  the  City  of  .New  York.  The  plaintiff  usci 
in  his  schools  a  system  of  instructions,  including  certain  copyrighted  text 
books,  to  facilitate  the  acquisition  of  knowledge  of  several  foreign  languages 
taught  in  said  schools. 

Second.  The  defendant  came  from  France  to  the  United  States  in 
September,  1909,  and  in  November  following  was  emoloyed  as  teacher  by 
defendant  in  New  York  City,  where  he  taught  in  one  of  plaintiff's  schools, 
for  about  two  months,  after  which  be  was  employed  in  plaintiff's  school 
in  Cincinnati,  Ohio,  where  he  taught  foi;  one  year  and  a  half.  Leaving 
Cincinnati  at  the  end  of  that  time  the  defendant  came  to  Pittsburgh,  where 
he  was  employed  as  a  teacher  in  plaintiff's  school,  and  laught  continuously 
from  September  1st,  1911,  to  about  August  31at,  1913. 

Third.  When  defendant  began  to  teach  in  Cincinnati  he  drew  a  salary 
of  $12  per  month,  which  later  was  raised  to  $14  per  month,  and  when  he 
left  that  City  tor  Pittsburgh  he  was  drawing  a  salary  of  $16  per  month. 
While  in  Cincinnati  the  defendant  executed  contracts  between  himself  and 
the  plaintiff  similar  to  the  two  contracts  which  he  later  executed  in 
Pittsburgh. 
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Fourth.  The  plaintiR  and  defendant  entered  into  their  first  contract, 
relating  to  defendant's  employment  as  a  teacher  in  the  Pittsburgh  School, 
on  September  1st,  1911,  which  contract  provided,  inter  alia,  that  his  services 
should  begin  on  September  1st,  1911,  and  terminate  on  August  31st,  1912, 
during  which  term  he  was  to  receive  the  sum  of  $16  per  month.  The  defend- 
ant taught  throughout  that  term. 

Fifth.  Section  11  of  said  contract  provided  as  follows: 
"That  upon  the  termination  of  the  foregoing  contract  as  stated  in 
section  1,  through  its  full,  faithful  and  satisfactory  performance  by  Mr. 
Edouard  Flambard  he  shall  exercise  and  declare  his  option  either  of  remain- 
ing in  said  City  of  Pittsburgh,  Pa.,  and  teaching  on  his  own  individual 
private  account,  or  of  withdrawing  from  said  city  and  not  teaching  or 
adrertisiog  to  teach  any  language  directly  or  indirectly  therein,  and  not 
to  be  in  any  way  connected  with  any  school  of  language  therein,  nor  within 
20  miles  thereof  during  the  twenty-four  months  beginning  September  Ist, 
1912,  and  ending  August  31st,  1914,  but  to  leave  the  said  territory  to  the 
exclusive  use  of  Berlitz  and  Company  (except  the  teaching  of  classes  in 
public  schools  and  such  private  schools  as  do  not  make  a  specialty  of 
teaching  languages,  and  lessons  he  may  give  for  the  party  of  the  first  part 
should  he  re-engage  him).  In  the  event  of  his  agreeing  to  refrain  from 
teaching,  or  limiting  it  as  aforesaid,  said  M.  D.  Berlitz  agrees  to  pay  him 
for  such  forbearance,  on  September  2Sth,  1912,  a  sum  equal  to  twenty  per 
cent.  (20%)  of  the  net  profits  of  said  Pittsburgh,  Pa.,  school  during  the 
term  of  the  foregoing  contract;  and  also  a  sum  equal  to  thirty'thrce  and 
1/3  (33 1/3%)  per  centum  of  the  money  received  for  books  sold  in  said 
school  during  the  term  of  the  aforegoing  contract,  minus  the  expenses, 
discount  and  losses  caused  by  said  book  sale,  and  his  receipt  thereof  shall 
be  conclusion  evidence  of  his  acquiescence  in  the  terms  of  this  agreement 
and  the  exercise  of  this  option  aforesaid.    «    *    *" 

Sixth.  About  the  20th  of  September,  1912.  the  plaintiEF  and  defendant 
entered  into  a  second  Pittsburgh  contract,  which  is  dated  September  lat, 
1912,  and  fixes  the  term  of  services  as  beginning  on  September  1,  1912, 
and  ending  on  August  31,  1913.  That  contract  of  September  1,  1912,  con- 
tained a  provision  similar  to  that  contained  in  the  contract  of  September 
Ist,  1911,  which  provision  we  have  set  out  in  full  in  our  fifth  finding  of 
tact,  and  provided  for  a  salary  to  the  defendant  of  $16  per  month. 

Seventh.  About  September  20,  1912,  the  defendant  signed  and  delivered 
the  following: 

"Pittsburgh,  Pa.,  September  2S,  1912. 

I  hereby  certify  that  I  have  declared  my  option  to  withdraw  as  teacher 
of  languages  from  the  City  of  Pittsburgh,  and  not  to  teach  nor  advertise 
to  teach  any  language  directly  or  indirectly  therein,  nor  to  be  in  any  way 
connected  with  any  school  of  languages  therein,  nor  within  twenty  miles 
thereof,  during  the  ensuing  twenty-four  months  from  September  1st,  1912,  , 
as  stated  in  my  contract  made  with  M.  D.  Berlitz  on  September  first,  1911 
(except  the  lessons  I  might  give  in  the  Berlitz  School  of  Languages),  and 
that  I  have  received  from  M.  D.  Berlitz  the  sum  of  One  Hundred  and  Two 
and  04/100  ($102.04)   Dollars  for  such  forbearance." 

Eighth.  The  defendant  began  to  teach  in  the  Pittsburgh  School  on 
September  1st,  1912,  under  the  second  Pittsburgh  contract,  and  touqrht 
continuously  therein  until  sometime  in  July,  1913,  when  he  went  to  Phila- 
delphia, Pa.,  under  an  arrangement  between  him  and  Harrison  Berlitz,  the 
manager  of  the  Berlitz  Schools  in  the  United  States,  looking  to  his  em- 
ployment as  director  of  the  Philadelphia  school,  but  the  parties  not  being 
able  to  agree  as  to  the  defendant's  salary  in  Philadelphia  for  the  year 
begtnoing  September  1st,  1913,  a  dispute  or  quarrel  arose  between  them 
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and  the  defendant  was  dischar^d  by  the  manager,  on  August  13,  1913.  At 
the  time  of  his  discharge  the  manaRer  paid  and  the  defendant  accepted 
the  sum  of  $68.75  in  full  of  all  moneys  due  him  up  to  and  including  August 
31st,  1913,  which  included  any  sum  due  him  hy  reason  of  the  exercise  of 
bis  option  not  to  teach. 

Ninth.  On  September  25,  1912,  the  plaintiff  paid  to  defendant  the  sum 
of  $102.04,  in  consideration  of  which  the  defendant,  by  a  writing  fuHy  set 
forth  in  our  Seventh  finding  of  fact,  declared  his  option  to  withdraw  as 
teacher  from  the  City  of  Pittsburgh,  and  not  to  teach  or  advertise  to  teach 
any  languages  directly  or  indirectly  therein,  or  be  connected  with  any  school 
of  languages  therein  or  within  twenty  miles  thereof,  during  a  period  of 
twenty-four  months   from  September   1,   1912. 

Tenth.  During  the  school  year  beginning  September  Ist,  1912,  and 
ending  August  31,  1913,  the  plaintiff  paid  to  the  defendant  the  sum  of  Two 
Dollars  per  month  in  consideration  of  defendant's  agreement  not  to  teach 
elsewhere,  the  same  to  be  charged  against  defendant  on  account  of  any 
moneys  that  might  be  due  him  at  the  end  of  the  school  year  terminating 
August  31,  1913,  as  provided  in  his  contract. 

Rleveoth.  About  September  1st,  1913,  and  since  that  time,  the  defend- 
ant has  been  teaching  continuously  in  what  is  known  as  the  Ftambard 
School,  operated  by  the  defendant  or  his  wife  in  the  City  of  Pittsbnrgfi, 
and  has  advertised  as  conducting  a  school  for  the  teaching  of  the  French 
language,  which  school  certain  pupils  formerly  of  the  Berliti  School  in 
Pittsburgh  have  attended. 

CONCLUSIONS  OF  LAW. 

First.  The  writing  signed  by  the  defendant,  dated  September  25th, 
19J2.  and  the  payment  to  him  by  the  plaintiff  at  that  lime  of  $102.04,  was 
an  exercise  of  his  option  not  to  teach  as  provided  tn  the  contract  for  the 
period  ot  twenty-four  months  from   September  '1st,   1912. 

Second.  The  acceptance  by  the  defendant  of  the  sum  of  two  dollars 
per  month  during  the  entire  school  year  beginning  September  1st,  1912,  and 
ending  August  31,  1913,  and  thereafter  ceasing  all  connection  with  said 
school,  constituted  an  affirmance  of  a  prior  exercise  of  his  option  to  refraio 
from  teaching  in  the  City  of  Pittsbargh,  according  to  his  contract  with  the 
plaintiff. 

Third.  .  By  teaching,  and  advertising  to  teach,  and  being  connected 
with  a  school  of  languages  in  the  City  of  Pitt.tburgh,  since  September  lit, 
1913,  defendant  has  violated  his  agreement  with  the  plaintiff. 

Fourth.  An  injunction  should  be  granted  restraining  the  defendant 
from  teaching  or  advertising  to  teach  any  language,  and  from  being  con- 
nected with  any' school  of  languages,  within  the  City  of  Pittsburgh,  or 
within  twenty  mites  thereof,  until  September  1st,  191S. 

Fifth.  The  costs  of  this  proceeding  to  be  paid  hy  the  defendant.  Let 
a. decree  be  drawn  accordingly. 
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Conunonwealth  vs.  Kelley. 
Criminal  statutes Constructioti  of  "anJ"  when  not  to  be  construed  ''or". 

The  word  '-and"  as  used  In  the  title  la  the  act  of  Uarch  13.  l»Ot,  P.  L.  2S, 
"m&klnK  It  a  mlademeanor  for  a  hushand  or  father  to  desert  and  neglect  to  sup- 
port his  wife  or  children,"  and  In  the  body  of  the  act  connecting  the  two  nTOUffs, 
Is  not  to  ha  construed  "or,"  so  as  to  warrant  an  interpretation  of  the  statute  bH 
creating-  two  mlademeanors  Instead  of  one.  The  legislature,  by  the  Intentional 
use  of  the  word  "and,"  prescribed  that  It  should  take  both  aeparatlon  without 
reasonable  cause  and  wilful  non-support  to  constitute  a  mlidemeanor.  yunl3liable 
br  Indictment,  and  tbeo  only  In  case  of  the  destitution  of  wife  or  ohlldren  men- 
tioned in  the  act. 

The  word  "ahd"  In  a  statute  will  bo  oonetrued  "or"  only  where  It  ajpears 
from  the  context  of  the  statute  that  the  Intention  of  the  lawmaking  power  i-an 
be  KlTen  effect  only  by  so  construing  It 

Motion  in  arrtst  of  judgraent.  No.  1S9  March  Session^  1914,  Q.  S.  Fay- 
ette County. 

iVilliam  A.  Miller,  assistant  district  attorney,  and  Thomas  H.  Hudson,,  for 
commonwealth. 

John  S.  Christy,  for  defendant 

Van  Sweahincen,  J.,  May  7,  1914.— The  defendant  was  indicted  and  tried 
under  the  2nd  section  of  the  Act  of  March  13,  1903,  P.  L.  26,  which  provides: 
"If  any  husband  or  father,  being  within  the  limits  of  this  contm  on  wealth, 
shall  hereafter  separate  himself  from  his  wife  or  from  his  children,  or  from 
wife  and  children,  without  reasonable  cause,  and  shall  wilfully  neglect  to 
maintain  his  wife  or  children,  such  wife  or  children  being  destitute,  or 
being  dependent  wholly  or  in  part  of  their  earnings  for  adequate  support, 
he  shall  be  guilty  of  a  misdemeanor;  and  on  conviction  thereof  be  sen- 
tenced to  imprisonment  not  exceeding  one  year,  and  to  pay  a  fine  not  ex- 
ceeding one  hundred  dollars,  or  either,  or  both,  at  the  discretion  of  the 
court;  such  fine,  if  any,  to  be  paid  or  applied  in  whole  or  in  part  to  the  wife 
or  children,  as  the  court  may  direct."  The  jury  returned  a  verdict  that 
the  defendant  was  "not  guilty  of  desertion  but  guilty  of  non-support." 

Defendant's  counsel  filed  a  motion  in  arrest  of  judgment,  alleging  in 
the  first  reason  in  support  thereof,  which  sufficiently  raises  the  question  to 
be  determined,  that  "the  offense  of  which  the  defendant  was  convicted, 
to  wit:  non-support,  is  not  made  an  indictable  offense  or  a  misdemeanor 
by  the  Act  of  Assembly  which  the  defendant  was  indicted,  and  the  de- 
fendant's conviction  thereunder  was  illegal  and  void."  !t  is  urged  that  the 
statute  under  which  the  defendant  was  indicted  doea  not  make  an  act 
of  desertion  and  an  act  of  non-support  separate  and  distinct  offenses,  but 
that  it  requires  both  an  act  of  desertion  and  an  act  of  non-support  taken 
together  to  constitute  the  misdemeanor  created  by  the  statute.  The  pur- 
pose of  the  Act  of  Assembly  is  set  forth  clearly  in  its  title,  which  reads: 
"An  Act  making  it  a  misdemeanor  for  a  husband  or  father  to  desert  and 
neglect  to  support  his  wife  or  children."  The  whole  question  turns  on 
whether  or  not  the  word  "and"  in  the  title  and  in  the  body  of  the  Act  con- 
necting the  two  wrongs  may  be  construed  "or,"  If  it  may,  then  two  mis- 
demeanors have  beer  created  by  the  Act;  if  not,  then  but  one. 

The  words  "and"  and  "or"  are  interchangeable  where  the  sense  and 
object  of  the  enactment  requires  the  one  to  be  substituted  for  the  other, 
m  penal  statutes  as  well  as  in  others,  and  as  against  the  offender  as  well  as 
in  his  favor,  but  where  the  meaning  of  the  Act  is  plain,  and  there  is  nothing 
in  it  to  call  for  the  substitution,  the  court,  in  construing  the  Act,  is  not 
it  \iberty  to  make  it  Endlich  on  Interpretation  of  Statutes,. Sec.  305.,  The, 
word  "and"  in  a  statute  will  be  construed  "or"  only  where  it  appears  from  the 
context  of  the  statute  that  the  intention  of  the  lawmaking  power  can  be 
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given  effect  only  by  so  construing  it.  Steinruck's  Insolvency,  225  Pa.,  461. 
Vhere  is  no  occasion  to  construe  the  word  "and"  in  this  statute  as  "or" 
in  order  to  give  effect  to  the  intention  of  the  legislature,  and  there  is  nothing 
■in  the-  Act  t6  call  for  the  substitution  of  "or"  for  "and."  The  Act  is  per- 
fectly plain  without  such  substitution.  Neither  the  context  nor  the  sense 
of  the  enactment  requires  it.  It  would  be  bul  a  plain  perversion  of  lan- 
guage for  us  to  construe  this  statute  so  as  to  create  two  offeiises,  when 
its  pUin  import  and  purpose  was  to  create  but  one.  Whether  it  would 
have  been .  better  to  create  two  offenses  instead  of  one  is  a  matter  with 
which  the  court  has  no  concern.  That  question  was  for  determination  by 
.Che  LegistaturrC. 

■The  section  of  the  Act  under  consideration  is  worded  very  carefully, 
and  the  words  "or"  and  "and"  are  used  in  a  manner  tO  indicate  clearness  of 
intention  and  purpose.  The  first  part  of  the  section  is  copied  almost  word 
for  word  from  the  first  part  of  the  first  section  of  the  Act  of  April  13,  1867, 
P.  L.  78,  and  the  use  of  the  words  "or"  and  "and"  is  identical  in  the  two 
Acts  until  it  comes  to  the  use  of  the  word  "and"  in  the  connection  now 
under  consideration  in  the  Act  of  1903,  where  it  takes  the  place  of  "or"  in 
the  Act  of  1867,  which  indicates  a  clear  intention  on  the  part  of  the  Legisla- 
ture to  change  the  meaning  of  the  latter  Act  accordingly.  The  purpose  of 
the  Act  of  1867  was  not  to  punish  criminals,  but  to  relieve  dependent  wives 
and  children'  by  providing  for  their  maintenance.  Commonwealth  vs. 
Traglo,  4  Pa.,  Superior  Ct.,  1S9.  Under  that  Act  there  necessarily  arose 
two  classes  of  cases,  one  in  which  the  defendant  separates  himself  from  his 
ftife  or  children,  taking  up  his  abode  elsewhere,  and  the  other  where  he 
neglects  to  maintain  them  although  continuing  to  reside  under  the  same 
roof..  .Ii).  eithu'  class  of  case  the  sole  object  of  the  Act  was  maintenance. 
Carey  vs.;  Carey,  25  Pa,  Superior  Court.,  223.  But  when  it  came  to  con- 
stituting a  Qiisdemeanor,  punishable  on  indictment,  the  Legislature  by  the 
intentional-  use  of  the  word  "and",  prescribed  that  it  should  take  both 
separation  without  reasonable  cause  and  wilful  ngn-support  to  constitute 
the  offense,  and  then  only  in  case  of  the  destitution  of  wife  or  children  men- 
tioned in  the  Act. 

It  45,  true  it  was  said  in  Commonwealth  vs.  Millst  26  Pa.  Superior 
Ct.,  S4C:  "The  Act  of  1903  makes- it  a  misdemeanor  for  a  husband  or  father 
to  desert  or  neglect  to  support  his  wife  or  children."  It  wag  said  also  in 
Commonwealth  vs.  Nagte,  31  Pa.  Superior '  Ct.,  17S:  "There  is  nothing  in 
the  Constitution  which  prohibits  the  Legislature  from  declaring,  by  its  Act 
of  March  13,  1903,  P.  L.  26,  that  the  misdemeanor  of  a  husband  or  father 
who  deserts  or  neglects  to  support  his  wife  or  child  may  be  punished,  by  his 
being  sentenced  t^  pay  a  fine  and  to  be  imprisoned,  or  either  or  both  at  the 
discretion  of  the  court,  without  interfering  with  the  remedies  provided  by 
the  Act  of  May  13,  1867,  in  securing  an  order  for  tUaintenance  against  a 
father  who  has  deserted  and  failed  to  support  his  minor  child."  But  these 
statements  were  but  obiter  dicta.  In  neither  case  was  the  court  passing  on  ' 
the  question  now  before  us,  and  in  neither  case  was  there  any  occasion  for 
the  court  to  exercise  that  care  in  the  use  of  language  that  is  under  consider*. 
t:on  in  the  present  case.  To  show  that  the  court  there  was  not  meaning  to 
I'ecide  the  present  question  it  may  be  noted  that  the  court  In  the  latter 
case  used  the  word  "or"  as  though  it  were  in  the  Act  of  1903  and  the  word 
"and". as  though  contained  in  the  Act  of  1867.  We  are  of  opinion  that  we 
are  not  to  understand  that  the  Superior  Coort  has  decided  that  "or"  and 
and"  may  be.  used  interchangeably  in  the  Acts  mentioned. 

And  nowj  May  7,  1914,  for  the  reasons  set  forth  in  the  opinion  berewilh 
filed,,  the,. iQOtipp  in  arrest  of  judgment  on  the  verdict  of'.tbe-  JDty  il 
sustained...   ,  ■  .      ■  ,    ,  ■ 
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Coiutttulional  law Claims  for  boarding Adioti  for Act  of  May  1st,  1913. 

The  Boarding:  House  Attachment  Act  of  May  1st,  1B13,  la'  unconsUtutljnal 
txgauaa  It  violates  Sec.  7  of  Art.  Ill  at  the  CoDBtltutlon  of  Pennsylvania, -whlclt 
prohibits  special  leglslBtlon  regulating  practice,  etc ,  and  .spadal  l«Elslat4cn 
dianKlns  methods  for  the  collection  of  debts. 

In  Equity.    No.  1696  April  Term,  1914.    C.  P.  Allegheny  County. 

I  Daletll,  Fisher  &  Hawkins,  for  plaiijtiff. 
Josep}\  B.  Hetheringloti,  for  defendants. 

FINDINGS  OF  FACT. 

Bmwn,  J.,  May  12,  IQW.— First  The  Pennsylvania  Company  is  a  railroad 
corporaition;  Samuel  B.  Carr  is  an  alderman  and  ex  officio  justice  of  the 
peace  of  the  City  of  Pittsburgh;  J.  J.  Devioe  is  his  constable;  a;id  Mrs. 
C.  F.  Laughlin  is  plaintiiT  in  a  proceeding  under  the  ''Boarding  House 
Attachment  Act  of  May  I,  1913,  P.  L.  132,  wherein  Michael  McGonigle, 
an  employee  of  the  Pennsylvania  Company,  is  defendant  and  said  com- 
pany, garnishee.  The  proceeding  was  instituted  January  31,  1914,  and  de- 
fendant and  garnishee  were  summoned  to  appear  before  the  alderman 
.February  7,  1914.  At  the  same  time  a  rule  was  granted  upon  the  garnishee 
to  answer  interrogatories— whether  or  not  it  owed  its  employee  any  moneys 
or  wages.  Service  was  had  upon  defendant  and  garnishee;  and,  February 
7,  1!U4,  judgment  was  entered  for  plaintiff  against  defendant, irt  the  sum 
■  of  $15,  with  costs,  $7.94.  On  February  28,  1914,  the  garnishee  was  notified 
by  the  alderman  that  judgment  had  been  entered;  that  twenty  days- had 
eUpsedi  that  defendant  bad  neglectec'.o  satisfy  the  judgin^nt;  aiid'that  tio 
appeal  had  been' taken  from  the  judgment;  and  notified  to  pay  the  amount 
of  wages  "so  attached,  or  so  much  thereof  as  will  fully  satisfy  said  judg- 
ment and  all  costs  attached  thereto." 

Second.  On  March  5,  1914,  the  garnishee  (Pennsylvania  Company) 
filed  this  bill,  accompanied  by  injunction  afndavits — and  a  preliminary  In- 
junction was  granted  against  defendants  restraining  them  from  further  pro- 
eeedings  in  said  action  instituted  before  said  alderman.  An  injunction  bond 
was  filed;  notice  of  the  injunction  was  served  upon  the  defendants;  and 
at  a  hearing,  March  10,  1914,  upon  plaintiff's  motion,  the  Court  continued 
the  injunction  until  final  hearing.  March  12,  1914,  an  appearance  was 
entered  in  behalf  of  the  alderman  and  constable.  No  answer  was  filed  by 
defendants  within  thirty  days  from  service  of  the  bill — counsel  appearing 
for  the  alderman  and  constable  having  advised  plaintiff's  counsel  that  he 
would  not  file  an  answer.  April  13,  1914,  a  decree  pro  confesso  in  default 
of  an  answer  was  entered  upon  a  praecipe  hied  with  the  prothonotary.  At 
the  same  time — on  a  praecipe  filed  with  the  prothonotary — the  case  was 
placed  upon  the  equity  argument  list,  for  the  purose  of  bringing  the  matter 
before  the  Court,  so  that  a  formal  decree  might  be  entered. 

Third.  The  case  came  on  for  hearing  upon  the  equity  argument  list 
and  was  argued,  ex  parte  plaintiff. 

CONCLUSIONS  OF  LAW. 

First.  The  act  entitled,  "An  Act  to  amend  an  Act  entitled,  'An  Act 
relating  to  boarding  house  keepers  and  authorizing  the  attachment  of  wages 
of  persons  indebted  for  boarding,'  approved  the  8th  day  of  May.  1876,  with 
its  amendments  (Act  April  10,  1905,  P.  L.  134;  Act  May  1,  1913,  P.  L.  132) 
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providing  for  service  of  notice  of  the  attachment  upon  persons,  firms,  asso- 
ciaCiODS  and  corporations."  is  unconstitutional,  in  conflict  with  Articte  III, 
Section  7,  of  the  Constitution,  forbidding  the  passage  of  any  local  or  special 
law  "providing  or  changing  methods  for  the  collection  of  debts." 

Second.  The  Act  of  May  1,  1913.  T.  L.  132.  does  not  materially  modify 
or  change  the  provisions  of  the  Act  of  April  10,  1905,  P.  L.  134. 

Third.  Plaintiff  is  entitled  to  a  final  decree  restraining  defendants,  or 
any  person  acting  for  them,  from  levying  on  or  in  any  manner  attaching 
or  seizing  property,  goods  or  chattels  of  the  plaintiff  company;  and  from 
further  proceeding  against  it  or  its  property  in  any  boarding  house  attach- 
ment or  proceeding  instituted  under  said  Acts  of  .^ssemb1y. 

DISCUSSION. 

The  legislation  upon  which  plaintiff  In  her  proceeding  before  the  alder- 
man attached  for  unpaid  board  defendant's  wages  in  the  hands  of  the  Penn- 
sylvania Company,  violates  Article   HI,  Section  7,  of  the  Constitution: 

"The  general  assembly  shall  not  pass  any  local  or  special  law  •  •  • 
regulating  the  practice  or  jurisdiction  of,  or  changing  the  rules  of  evidence 
in,  any  judicial  proceeding  or  inquiry  before  courts,  aldermen,  justices  of 
the  peace  *  •_  *  or  providing  or  changing  methods  for  the  collection  of 
debts  or  the  enforcing  of  judgments     •    •    •." 

It  is  plainly  in  violation  of  the  constitutional  provision  because — e>:clud- 
ing  the  right  of  all  other  classes  of  creditors^it  gives  to  ''all  keepers  of 
hotels,  inns,  boarding  houses  and  lodging  houses"  the  special  privilege,  in 
advance  of  trial  an^  judgment,  of  attaching  wages  of  boarding  and  lodging 
debtors:  Michaels  et  al.  vs.  Cunningham,  20  Dist.  Rep.,  170;  Railway  Co. 
vs.  McMillan.  59  P.  L.  J..  48.  20  Dist.  Rep.,  327;  Yosavich  vs.  Yereshun,  59 
P.  L.  J.,  78;  Vulcanite  Portland  Cement  Co.  vs.  Allison.  220  Pa..  332;  Vul- 
canite Paving  Co.  vs.  Philadelphia  R.  T.  Co.,  220  Pa..  603:  Taylor  Lumber 
Co.  vs.  Carnegie  Institute,  225  Pa.,  493. 

And  now,  May  12,  1914,  this  matter  came  on  for  hearing  upon  the 
equity  argument  li^t — after  entry  of  a  decree  pro  confesso — and  was  argued 
by  counsel  for  plaintiff;  and  upon  consideration  thereof  it  is  ordered, 
adjudged  and  decreed  that  Samuel  B.  Carr,  J.  J.  Devine  and  Mrs.  C.  F. 
Laughlin,  or  any  persons  acting  for  them,  refrain  from  levying  upon  or 
attaching  or  seiiing  property,  goods  or  chattels  of  the  Pennsylvania  Com- 
pany, and  from  further  proceeding  against  said  company  or  its  property  in 
any  attachment  proceedings  instituted  under  the  Act  of  May  8,  1876,  P.  L. 
139,  and  amendments— Act  April  10,  190S,  P.  I..  134.  and  Act  May  1.  1913, 
P.  L.  132. 
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DeeedtH  t's    Mta  te Ex  nut  on Comtnisfiont With B  eqiusts Rftid- 

itary  estate Payment  OKI  of. 

Tba  abuidH.rd  by  which  to  mtaaure  oompoDsatlon  of  kcoountanta  1>  not  upon 
tbs  percentBBe  bBsIs,  &ltliouBh  that  Is  a  coovenlant  metliod,  but  muat  be  based  on 
iBlr  com  pen  nation  for  servli'ea  rendered.  The  carr  and  attention  given  by 
accountants  In  conservInK  the  estate  and  lahor  performed  and  the  reaponalblllty 
Inpooptl  Riuvt  be  conaldtTEd 

Teatatrix  made  aevernl  bequssta  of  caeh  to  relatlvea  aod  then  provided  "the 
balance  of  my  eatate,  real,  personal  and  mixed,  shall  be  sold  tiy  my  executors, 
hereinafter  nsmtd,  and  together  with  all  rdmalnlOK  after  the  above  bequeata 
have  been  paid  shall  be  divided,  share  and  share  alike,  between  my  two  sons  and 
one  da'iBhter  (naming  them)."  There  waa  tnaufflclent  csah  arlsiDK  from  the  per- 
sonal rat^te  to  pay  the  bequests.  From  the  nature  of  the  estate  the  testatrix 
muat  have  known  tbla  at  the  time  of  the  execution  of  her  will. 

B^ia  that  it  was  the  intentlnn  to  chargs  the  land  with  the  payment  of  tbe 
bequesis  and  that  they  were  properly  payable  out  of  the  fund  resulting  from  the 
sale  of  the  real  estate. 

The  general  rule  la  that  when  a  testator  mingles  bLe  real  and  personal  estate 
In  a  r[>sldjary  cla\ise,  that  the  testator  Intended  that  hia  legacy  should  be  paid 
uut  of  the  remaining  natate,  and  remain  a  charge  on  the  land  until  i>ald. 

Sur  exceptions  to  account.  No.  101  April  Term,  1914.  O.  C.  Allcsbeny 
County. 


Hermann  E.  Soffel,  for  a 

/.  C.  if.  Johnston,  for  exceptant 

MiixER,  J.,  May  13,  1914.— In  addition  to  the  exception  t 
mission,  is  the  important  question,  whether  the  legacies  mentioned  in  the  will  are 
payable  out  of  the  residuary  estate? 

Testatrix,  after  bequeathing  $22,000  in  cash  to  her  daughter  Elizabeth, 
$2,000  to  one  niece,  and  $1,000  to  another,  disposed  of  the  rest  of  her  estate 
in  the  fifth  paragraph  as  follows: 

"The  balance  of  my  estate,  real,  personal  and  mixed,  shall  be  sold  by 
my  executors  hereinafter  named  and  together  with  all  remaining — after 
the  above  bequests  have  been  paid,  shall  be  divided  share  and  share  alike 
between  my  two  sons  and  one  daughter,  namely:  Christ  Bauerlein.  Adam 
A.  Batierlein,  and  Mrs.  Elizabeth   Pfitzenmeier,  or  their  heirs." 

There  is  a  balance  in  her  personal  estate  of  $603.32;  at  the  time  of  her 
death  it  amounted  to  $1,256.19.  The  rest  of  the  account  is  from  rents 
collected  since  her  death,  in  1902,  in  which  rent  account  there  is  a  balance 
of  $2,898.22. 

Testimony  was  admitted  tending  to  show  testatrix's  personal  estate  at 
the  time  she  made  her  will,  her  manner  of  living,  and  her  probable  expense; 
this  testimony  clearly  shows  that  she  did  not  have,  in  fact  or  in  expectancy, 
any  personal  estate  approaching  the  amount  of  legacies  she  bequeathed. 

Her  estate  consisted  almost  wholly  of  a  large  lot  of  ground,  with 
buildings  thereon,  located  on  Liberty  Street,  near  the  Union  Depot,  in. the 
City  of  Pittsburgh;  this  is  occupied  by  a  large  number  of  tenants,  who 
are  able  to  pay  very  small  rents,  and  who  occupied  but  one  room,  in  some 
instances  possibly  more. 

The  expenses  in  maintaining  this  property  has  been  heavy;  the  char- 
acter of  the  tenants  and  their  ability  to  pay  has  been  very  tincertain:  ex- 
pensive repairs  in  the  nature  of  water  closets  and  toilet  rooms,  have  been 
demanded  on  the  part  of  the  City,  and  had  to  be  made. 

The  net  income  received  by  the  testatrix,  after  expenses  were  deducted, 
was  not  large;  the  account  shows  that  the  net  balance  dtiring  the  eleven 
or  more  years  since  testatrix's  death  is  small.     This  is  explainable  from 
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of  the  coats  of  tnaintenance,  and  the  expense  in  keeping 
up  the  property. 

This  property  was  assessed  in  the  lifetime  of  the  decedent  at  about 
$25,0C0;  the  assessed  value  is  now  much  larger;  it  is  estimated  to  be  worth 
from  sixty  to  seventy-fire  thousand  dollars. 

The  character  of  the  property  and  the  class  of  tenants,  justified  the 
accountants  in  putting  the  renting  thereof  and  the  collection  of  the  rents, 
in  the  hands  of  a  renting  agency,  especially  qualified  for  that  purpose.  In 
addition  to  this  work  done  by  the  renting  agency,  the  accounts  gave  much 
care  and  time  to  the  genera)  management  and  preservation  of  this  property. 

Under  the  facta  above  last  stated,  and  giving  a  fair  consideration  to 
all  the  testimony,  it  seems  manifest  that  the  charge  made  by  the  account- 
ants for  services  during  the  last  eleven  years  is  not  excessive.  The  total 
charge,  including  the  commissions  on  the  balance  of  the  rent  account  is 
about  $800.00;  this  for  a  period  of  eleven  years,  approximately  about  $75J}0 
per  year,  or  $6.00  per  month. 

The  standard  by  which  to  measure  compensation  of  accountants  is 
not  upon  the  percentage  basis,  although  that  is  a  convenient  method;  but 
must  be  based  on  fair  compensation  for  services  rendered.  The  care  and 
attention  given  by  the  accountants  in  conserving  the  estate;  the  labor  per- 
formed and  the  responsibility  imposed;  Harrison's  Estate,  217  Pa-,  2G7j^ 
is  the  basis  for  compensation,  and  not  a  rate  of  commissions.  This  is  one 
of  the  cases  which  justifies  a  reasonable  allowance  to  the  accountants  for 
responsibility  and  labor,  even  though  in  the  management  of  the  estate 
expenses  in  the  form  of  commissions  are  also  allowed  to  the  renting  agency; 
Gasely's  Estate,  23  Pa.  (Sup.  Ct.),  646. 

A  more  difficult  question  seems  to  exist  upon  first  examination,  in 
construing  the  fifth  paragraph  of  the  will.  Conversion  is  directed;  then 
follows  the  expression  "and  together  with  all  remaining — after  the  above 
bequests  have  been  paid,  shall  be  divided  share  and  share  alike." 

It  is  urged  by  the  exceptants  that  the  payment  of  the  legacies  is  limited 
to  the  personal  estate.  In  support  thereof  the  general  propositions  are 
presented,  to  wit;  that  the  personal  estate  is  the  primary,  and  prima  facie, 
the  exclusive  fund,  for  the  payment  of  legacies;  that  if  the  personal  estate 
be  insufficient  they  are  adeemed,  and  that  the  intention  to  charge  the  land 
with  the  payment  thereof  cannot  be  inferred,  but  must  appear  by  the  will 
itself,  in  support  of  which  Duvall's  Estate,  146  Pa..  176,  and  Bennett's  Estate, 
14S  Pa.,  140,  are  cited. 

It  is  also  contended  that  the  expression,  "together  with  all  remaining — 
after  the  above  bequests  have  been  paid,"  means  in  the  mind  of  the  testatrix, 
that  irrespective  of  her  personal  estate  she  had,  the  legacies  were  limited 
to  it  alone,  she  clearly  indicating  that  the  bequests  must  be  paid  out  of 
personalty  exclusively. 

Granted  that  the  terms  used  are  seemingly  in  support  of  this  contention, 
it  must  be  observed  that  the  manner  in  which  phrases  are  connected  in 
wills  is  not  binding,  when  the  intent  of  the  testatrix  clearly  appears  from 
a  consideration  of  the  whole  will,  coupled,  as  here,  with  a  special  direction 
to  sell,  and  blend  her  entire  estate  for  the  purposes  of  distribution. 

It  is  clear  that  she  intended  the  bequests  to  be  paid;  she  says  so 
herself  in  the  fifth  paragraph.  When  that  is  done,  the  residue  shall  be 
divided.  The  terms  "together  with  all  remaining,"  does  not  limit  this. dis- 
position to  personal  property.  After  having  given  these  legacies  she  con- 
cerned herself  with  the  balance  of  her  estate;  "all  remaining"  included  her  • 
-^1  estate;  that  was  in  her  mind  as  a  part  of  the  residue  which  should  be 

■erlfld,  and. from  which ' necessarily  the  legacies  must  first  be  paid,  be- 

:  she  divides  the  residue  onlj  after  the  bequests  are  paid. 
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The  general  rule  is  that  whena  testator  mingles  his  real  and  person:^ 
estate  in  a  residuary  clause,  that  the  testator  intended  that  hit  legacy  should 
be  paid  out  of  the  remaining  estate,  and  remain  a  charge  on  the  land  until 
paid. 

The  pecuniary  legatees  seem  to  have  been  the  first  objects  of  testatrix's 
bounty;  especially  is  this  so  with  respect  to  the  bequest  to  her  daughter 
Elizabeth.  Testatrix  knew,  and  was  bound  to  know  that  this  bequest  could 
not  be  complied  with  out  of  her  personal  estate.  For  the  purpose  of  meet- 
ing these  bequests  in  full,  she  directed  conversion  of  the  real  estate,  blend- 
ing it  with  the  personally,  as  the  remainder  from  which  the  bequests  should 
be  paid.  The  language  shows  an  intent  to  charge  the  land  with  the  legacies 
as  clearly  as  in  Thompson's  Estate,  137  Pa.,  16S,  and  in  Bender  vs.  Bender, 
206  Pa.,  607. 

The  expression  used  by  testatrix  to  the  scrivener,  that  she  had  pro- 
vided for  these  legacies,  does  not  carry  with  it  any  implication  that  the 
provision  was  solely  dependent  upon  her  personal  estate.  She  knew  that 
she  had  valuable  real  estate;  she  directed  it  to  be  used  for  the  purposes 
stated  in  her  will,  and  she  knew  that  this  real  estate  did  provide  for  the 
payment  of  the  legacies. 

It  seems  clear  therefore  that  the  fund  for  distribution  of  both  char- 
acters, personalty  and  realty,  must  be  ftrst  applied  toward  the  payment  of 
the  legacies,  and  that  these  are  a  charge  upon  the  real  estate. 

Let  a  decree  be  drawn  dismissing  the  exceptions,  and  awarding  the 
fund,  pro  rata,  to  the  legatees. 


CoSnun  ▼>.  Ceffman. 

Divorce Pregnancy Fraud Ael  of  May  8/ft,  1854.     - 

Llbellant  waa  married  April  IGth,  tstt,  and  on  June  Stnd 
ir»vp    l-irih    in   a   full"   mati'vd   CFifld.      Libpllant  Hb<1    never  ha 
bla  wife  before  marrlaKe,     8ha  had  never  Informad  blm  of  having'  had 
ultb  another  prior  to  marrlacce,  nor  bad  be  any  knowledge  of  the  ruspanaenia 
acta  In  this  reeard.     Held,  that  llbellant  waa  entitled  to  a  divorce  umler  tbe  Act 
of  Uay  8th,  18E4,  prOTldlng  for  the  xrantlnK  of  divorces  for  fraud. 

Divorce.    No,  7  December  Term,  1913.    C  P.  Fayette  County, 

Crow  &  Shelby,  for  llbellant. 

Van  Swearincen,  J.,  February  27,  1914.— The  llbellant  allcifed  in  his 
petition,  and  proved  satisfactorily  at  the  hearing  before  the  master,  that  he 
married  the  respondent  on  April  IS,  1913,  believing  her  to  be  a  chaste  and 
virtuous  woman,  but  that,  on  June  22,  1913,  she  gave  birth  to  a  fully  matured 
and  developed  male  child,  having  been  pregnant  with  said  child  at  the  time 
of  said  marriage,  which  fact  at  that  time  was  unknown  to  the  libellant; 
that  the  libellant  never  had  sexual  intercourse  with'  the  respoii'lent  prior 
to  said  marriage,  and  that  he  has  not  had  such  intercourse  with  her  since 
lie  ascertained  she  was  pregnant,  which  fact  he  first  discovered  on  June 
4,  1913;  that  prior  to  said  marriage  the  respondent  had  committed  fornica- 
tion with  one  William  Saams,  who  is  the  father  of  said  child;  that  soon 
after  the  libellant  discovered  her  pregnancy  the  respondent  left  the  home 
of  the  libellant  and  never  has  returned  thereto,  and  that  said  mirriage  has 
not  been  confirmed  in  any  way  by  the  libellant  since  his  discovery  of  the 
pregnancy  of  the  respondent.  Personal  service  of  the  subpoena  and  of  the' 
master's  notice  of  the  time  and  place  of  taking  testimony  was  had  'on  the' 
respondent  within  the  commonwealth,  but  she  did  not  appear. 
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an  examination  of  the  costs  of  maintenance,  and  the  expense  in  keeping 
up  the  property. 

This  property  was  assessed  in  the  lifetime  of  the  decedent  at  about 
$25,0C0;  the  assessed  value  is  now  much  larger;  it  is  estimated  to  be  worth 
from  sixty  to  seventy-five  thousand  dollars. 

The  character  of  the  property  and  the  class  of  tenants,  justified  the 
accountants  in  putting  the  renting  thereof  and  the  collection  of  the  rents, 
in  the  hands  of  a  renting  agency,  especially  qualified  for  that  purpose.  In 
addition  to  this  work  done  by  the  renting  agency,  the  accounts  gave  much 
care  and  time  to  the  general  management  and  preservation  of  this  property. 

Under  the  facts  above  last  siated,  and  giving  a  fair  consideration  to 
all  the  testimony,  it  seems  manifest  that  the  charge  made  by  the  account- 
ants for  services  during  the  last  eleven  years  is  not  excessive.  The  total 
charge,  including  the  commissions  on  the  balance  of  the  rent  account  is 
about  $800.00;  this  for  a  period  of  eleven  years,  approximately  about  $75.00 
per  year,  or  $6.00  per  month. 

The  standard  by  which  to  measure  compensation  of  accountants  is 
not  upon  the  percentage  basis,  although  that  is  a  convenient  method;  but 
must  he  based  on  fair  compensation  for  services  rendered.  The  care  and 
attention  given  by  the  accountants  in  conserving  the  estate;  the  labor  per- 
formed and  the  responsibility  imposed;  Harrison's  Estate,  217  Pa.,  207^ 
is  the  basis  fpr  compensation,  and  not  a  rate  of  commissions.  This  is  one 
of  the  cases  which  justifies  a  reasonable  allowance  to  the  accountants  for 
responsibility  and  labor,  even  though  in  the  management  of  the  estate 
expenses  in  the  form  of  commissions  are  also  allowed  to  the  renting  agency; 
Casely's  Estate,  23  Pa,  (Sup.  Ct,),  646. 

A  more  difiicult  question  seems  to  exist  upon  first  examination,  in 
construing  the  fifth  paragraph  of  the  will.  Conversion  is  directed;  then 
follows  the  expression  "and  together  with  all  remaining — after  the  above 
bequests  have  been  paid,  shall  be  divided  share  and  share  alike." 

It  is  urged  by  the  exceptants  that  the  payment  of  the  legacies  is  limited 
to  the  personal  estate.  In  support  thereof  the  general  propositions  are 
presented,  to  wit:  that  the  personal  estate  is  the  primary,  and  prima  facie, 
the  exclusive  fund,  for  the  payment  of  legacies;  that  if  the  personal  estate 
be  insufficient  they  are  adeemed,  and  that  the  intention  to  charge  the  land 
with  the  payment  thereof  cannot  be  inferred,  but  must  appear  by  the  will 
itself,  in  support  of  which  DuvalVs  Estate,  146  Pa„  176,  and  Bennett's  Estate, 
148  Pa.,  140,  are  cited. 

It  is  also  contended  that  the  expression,  "together  with  all  remaining — 
after  the  above  bequests  have  been  paid,"  means  in  the  mind  of  the  testatrix, 
that  irrespective  of  her  personal  estate  she  had,  the  legacies  were  limited 
to  it  alone,  she  clearly  indicating  that  the  bequests  must  be  paid  ont  of 
personalty  exclusively. 

Granted  that  the  terms  used  are  seemingly  in  support  of  this  contention, 
it  must  be  observed  that  the  manner  in  which  phrases  are  connected  in 
wills  is  not  binding,  when  the  intent  of  the  testatrix  clearly  appears  from 
a  consideration  of  the  whole  will,  coupled,  as  here,  with  a  special  direction 
to  sell,  and  blend  her  entire  estate  for  the  purposes  of  distribution. 

It  is  clear  that  she  intended  the  bequests  to  be  paid;  she  says  so 
herself  in  the  fifth  paragraph.  When  that  is  done,  the  residue  shall  be 
divided.  The  terms  "together  with  all  remaining,"  does  not  limit  this  dis- 
position to  personal  property.  After  having  given  these  legacies  she  con- 
cerned herself  with  the  balance  of  her  estate;  "all  remaining"  included  her  . 
real  estate;  that  was  in  her  mind  as  a  part  of  the  residue  which  should  be 
-  converted,  and,  from  which  necessarily  the  legacies  mtut  first  be  paidi,  be- 
cause she  divides  the  residue  only  after  the  bequests  are  paid. 
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The  general  rule  is  that  when  a  testator  mingles  his  real  and  personj^l 
estate  in  a  residuary  clause,  that  the  testator  intended  that  his  legacy  should 
be  paid  out  of  the  remaining  estate,  and  remain  a  charge  on  the  land  until 
paid. 

The  pecuniary  legatees  seem  to  have  been  the  first  objects  of  testatrix's 
bounty;  especially  is  this  so  with  respect  to  the  bequest  to  her  daughter 
Elizabeth.  Testatrix  knew,  and  was  bound  to  know  that  this  bequest  could 
nnt  be  complied  with  out  of  her  personal  estate.  For  the  purpose  of  meet- 
ing these  bequests  in  full,  she  directed  conversion  of  the  real  estate,  blend- 
ing it  with  the  personalty,  as  the  remainder  from  which  the  bequests  should 
be  paid.  The  language  shows  an  intent  to  charge  the  land  with  the  legacies 
as  clearly  as  in  Thompson's  Estate,  137  Pa.,  16S,  and  in  Bender  vs.  Bender, 
206  Pa..  607. 

The  expression  used  by  testatrix  to  the  scrivener,  that  she  had  pro- 
vided for  these  legacies,  does  not  carry  with  it  any  implication  that  the 
provision  was  solely  dependent  upon  her  personal  estate.  She  knew  that 
she  had  valuable  real  estate;  she  directed  it  to  be  used  for  the  purposes 
stated  in  her  will,  and  she  knew  that  this  real  estate  did  provide  for  the 
payment  of  the  legacies. 

It  seems  clear  therefore  that  the  fund  for  distribution  of  both  char- 
acters, personalty  and  realty,  must  be  first  applied  toward  the  payment  of 
the  legacies,  and  that  these  are  a  charge  upon  the  real  estate. 

Let  a  decree  be  drawn  dismissing  the  exceptions,  and  awarding  the 
fund,  pro  rata,  to  the  legatees. 


CoSman  ▼■.  Coffman. 

Diwrce Pregnancy Fraud Act  of  May  Hh,  1854,     . 

Llbellant  was  married  April  IGth,  ISll,  and  on  Juna  32nd  following  hla  wifa 
ravp  l-irt'i  in  a  fnllv  matiimrt  p,ifli1.  Llhpllant  hail  npv^r  had  Intercourae  with 
bla  wife  before  marriage.  She  bad  never  Informed  blm  of  having  had  intercourse 
nltb  anotlier  prior  to  marrlBKe,  nor  bad  he  any  IcnawledKe  of  the  reapondent'a 
acts  In  this  regard.  Held,  that  llbellant  was  entllled  to  a  divorce  UD'ler  the  Act 
Of  Hay  8th,  1SG4,  providing  for  the  granting  of  divorces  for  fraud. 

Divorce.    No.  7  December  Term,  1913.    C.  P.  Fayette  County. 

Crow  &  Skelby,  for  libellant 

Van  Swearincem,  J..  February  27.  1914.— The  libellant  alleged  in  his 
petition,  and  proved  satisfactorily  at  the  hearing  before  the  master,  that  he 
married  the  respondent  on  April  15,  1913,  believing  her  to  he  a  chaste  and 
virtuous  woman,  but  that,  on  June  22,  1913,  she  gave  birth  to  a  fully  matured 
and  developed  male  child,  having  been  pregnant  with  said  child  at  the  time 
of  said  marriage,  which  fact  at  that  time  was  anknown  to  the  libellant; 
that  the  libellant  never  had  sexual  intercourse  with  the  responlent  prior 
to  said  marriage,  and  that  he  has  not  had  such  intercourse  with  her  since 
lie  ascertained  she  was  pregnant,  which  fact  he  first  discovered  on  June 
4,  1913;  that  prior  to  said  marriage  the  respondent  had  committed  fornica- 
tron  with  one  William  Saams,  who  is  the  father  of  said  child;  that  soon 
after  the  libellant  discovered  her  pregnancy  the  respondent  left  the  home' 
of  the  libellant  and  never  has  returned  thereto,  and  that  said  marriage  has 
not  been  confirmed  in  any  way  by  the  libellant  since  his  discovery  of  the 
pregnancy  of  the  respondent.  Personal  service  of  the  subpoena  and  of  the' 
master's  notice  of  the  time  and  place  of  taking  testimony  was  had  'on  the' 
respondent  within  the  commonwealth,  but  she  did  not  appear. 
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The  libellant  allegres  that  the  entrance  into  the  marriage  relation  with 
him  by  the  respondent,  when  she  was  pregnant  with  child  by  another  man, 
of  which  fact  the  libellant  had  no  knowledge,  constituted  such  a  fiaud  upon 
him  as  entitles  him  to  a  divorce  under  the  act  of  May  8,  1854,  P.  L.  M4, 
which  provides  that  it  shall  be  lawful  for  the  court  to  grant  a  divorce 
"where  an  alleged  marriage  was  procured  by  fraud,  force  or  coercion,  and 
has  not  been  subsequently  confirmed  by  the  acts  of  the  injured  party."  In 
Pennsylvania,  while  the  mere  fact  that  a  woman  has  committed  fornication 
before  marriage,  and  tails  to  tell  her  intended  husband  of  it,  does  not  con- 
stitute such  a  fraud  upon  him  in  procuring  the  marriage  as  to  entitle  him 
to  divorce,  yet  when  the  woman  is  pregnant  at  the  time  of  the  marriage, 
and  afterwards  is  delivered  of  a  child,  the  question  of  fraud  becomes  one  of 
fact  to  be  determined  under  the  evidence  in  each  particular  case.  Allen's 
Appeal,  99  Pa.,  196.  In  the  case  before  us  the  libellant  was  deceived.  He 
believed  he  was  marrying  a  virtuous  woman.  He  never  had  sexual  inter- 
course with  her  prior  to  the  marriage,  and  he  did  not  know  thit  she  was 
pregnant  at  the  time  of  marriage  as  the  result  of  fornication  with  another 
man.  She  did  not  make  known  to  him  her  condition.  She  concealed  from 
him  that  fact.  The  master  has  found  that  this  constituted  a  fraud  upon 
the.  libellant  in  procuring  the  marriage,  and  we  agree  with  the  master  m 
that  finding.  The  facts  are  similar  to  those  fottnd  by  the  jury  in  the  case 
above  cited,  where  a  verdict  for  the  libellant,  \and  judgment  thereon,  was 
permitted  to  stand.  The  authorities  on  ihe  suh'pct  in  other  jurisdictions  may 
be  found  in  Franke  vs.  Franke,  18  L.  R.  A.,  375,  and  note:  14  Cyc,  596;  26 
Cyc.,  903;  and  note  to  Lyon  vs.  Lyon.  13  L.  R.  A.  (N.  S.>,  996. 

It  is  not  necessary  that  there  should  have  been  any  actual  affirmative 
representations  of  her  non-pregnancy  by  the  respondent  at  the  time  of  or 
before  the  marriage.  Such  representations  are  implied  tn  a  matrimonial 
contract.  At  the  trial  of  the  Allen  case,  99  Pa.,  196,  there  was  this  request 
for  instructions:  "If  the  jury  believe  that  the  marriage  of  the  libellant  and 
the  respondent  was  contracted  by  the  parties  without  anything  having  been 
said  between  them  as  to  her  previously  having  had  carnal  connection  with 
other  men.  the  verdict  must  be  for  the  defendant."  The  request  was  refused 
by  the  trial  court,  and  in  reference  thereto  the  Supreme  Court  said:  "It 
was  certainly  not  necessary  that  she  should  have  expressly  denied  her  pre^ 
nancy  before  the  marriage.  No  man  would  think  of  asking  such  a  question 
of  a  woman  he  was  about  to  make  his  wife.  It  would  be  regarded  by  her 
as  an  insult,  if  she  was,  as  he  then  must  have  supposed,  a  virtuous  woman." 

In  Baker  vs.  Baker.  13  Cal.,  87,  Mr.  Justice  Field,  afterwards  a  member 
of  the  Supreme  Court  of  the  United  States,  said:  "The  first  purpose  of 
matrimony,  by  the  laws  of  nature  and  society,  is  procreation.  A  woman, 
to  be  marriageable,  must,  at  the  time,  be  able  to  bear  children  1o  her  htis- 
band,  and  a  representation  to  this  effect  is  implied  in  the  very  nature  of 
the  contract.  A  wotrtan  who  has  been  pregnant  by  a  stranger,  is  not  at 
the  time  in  a  condition  to  bear  children  to  her  husband,  and  the  implied 
representation  in  this-  instance  was  false  and  fraudulent.  The  •:econd  pur- 
pose of  matrimony  is  the  promotion  of  the  happiness  of  the  parties  by  the. 
society  of  each  other,  and  to  its  existence,  with  a  man  of  honor,  the  purity 
of  the  wife  is  essential.  Its  absence  under  such  circumstances  as  necessarily 
to  attra'^t  attention  must  not  only  tend  directly  to  the  destruction  of  his 
happiness,  bnt  to  entail  humiliation  and  degradation  upon  himself  end  family. 
We  can  conceive  no  torment  more  terrible  to  a  right  minded  and  upright 
man  than  an  union  with  a  woman  whose  person  has  been  defiled  by  a 
stranger,  and  the  living  witness  of  whose  defilement  he  is  legally  compelled 
to  recognize  as  his  own  offspring,  as  the  bearer  of  his  name  and  the  heir 
of  his  estate,  and  that.  too.  with  the  silent,  if  not  ejcpressed,  contempt  of 
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the  communit]'.     By  no  principle  of  Uw  or  justice  can  any  man  be  held  to 
this  hnmiliktinK  and  de^ading  position,  except  upon  clear  proof  that  he 
haa  Tolantariljt  and  deliberately  subjected  himself  to  It." 
A  decree  of  divorce  will  be  signed. 


Terrell  vs.  Pittsburgh  RaUwajra  Corapai^. 

.Action   of   tretpass Statements Allegation   of  negligence AmeitimttU   of 

trial New  cause  of  action Statute  of  limitation. 

Whsre  at  ths  trial  of  as  action  to  recover  for  personal  1n]urlaa  rasultlns  from 
betnr  Btruclc  by  a  atreet  oar,  It  appears  that  the  apeclflc  allegratlon  of  neKllKeno* 
contained  In  the  ■tatemeDt  -nu  the  da nKeroua -speed  of  the  car  for  the  distance 
of  the  bloclr  before  it  reached  the  place  where  the  injury  ciceurred,  and  the  plain- 
tiff Is  allowed  to  amend  the  statement  aa  that  the  negUgrence  alleged  and  proved 
is  the  carelcBBneEB  of  the  molorman  In  starting-  the  car  suddenly  at  the  place 
where  plaintiff  was  crossing,  the  negligence  alleged  in  the  amended  statement 
and  proved  introduces  an  independent  and  aepHratP  cause  of  nc'lon  from  that 
charged  In  the  original  statsmeot  and  If  more  than  two  years  bavo  nlapaed  tba 
plaintiff  is  bured  by  the  statute. 

I  obstante.     No.  432  April  Term,  1912.    C.  P.  Alic- 
ia. J.  Eckles,  for  plaintiff. 
Burleigh  &  ChaUener,  for  defendant. 

Reid,  J..  February  21,  1914. — This  is  a  motion  by  defendant  tor  judg- 
ment non  obstante  veredicto. 

Plaintiff  brought  an  a.ction  of  trespass  against  defendant  company,' claim- 
ing damages  for  being  struck  and  injured  by  one  of  the  defendant's  electric 
cars  at  Washington  Street  and  Wylie  Avenue,  Pittsburgh,  on  the  evening 
of  November  ISth,  1911,  while  crossing  Wylie  Avenue  at  that  point. 

The  motion  under  consideration  is  based  upon  the  allegation  that  at 
the  trial  on  January  6th,  1914,  which  was  more  than  two  years  after  the 
occurrence  of  the  accident,  plaintiff,  by  amendment  of  her  declaration,  pre- 
sented a  new  act  of  negligence  and  consequently  a  new  cause  of  action — 
admitting  of  no  amendment — which  was  erroneously  allowed.  Counsel  for 
defendant  objected  to  the  allowance  of  the  amendment,  and  upon  his  objec- 
tion being  overruled,  proceeded  to  trial.  Upon  the  conclusion  of  the  trial 
a  point  for  binding  instructions  was  presented  by  defendant's  counsel  and 
refused.    The  jury  rendered  a  verdict  for  the  plaintiff  for  $850. 

There  is  but  one  question  to  be  considered — that  is:  Was  the  amend- 
ment properly  allowed? 

The  essential  parts  of  plaintiff's  declaration  as  originally  filed  were  in 
substance  aa  follows: 

That  on  the  eveninp  of  November  15th,  1911.  between  fi:30  and  9  o'clock, 
plaintiff  was  traveling  [across  Wylie  Avenue]  on  the  right  side  of  Wash- 
ington Street  toward  the  Union  Station,  being  on  the  regular  CTOS«ng  and 
moving  from  the  south  to  the  north  curb  of  Wylie  Avenue. 

That  about  midway  between  the  curb  of  Wylie  Avenue  and  the  first 
rail  of  defendant's  outbound  track,  plaintiff  stopped,  looked  and  listened, 
and  saw  no  car  outbound  near  the  crossing,  bnt  saw  a  car  apparently 
standing  still  on  the  inbound  track  at  the  Congress  Street  crossing — [a 
block  above  Washinorton  Street]. 

That  plaintiff  then  started  on  her  usual  speed  to  cross  the  trac|c9 
towards  Union  Station. 
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That  when  plaintiff  was  in  the  middle  of  the  inbound  track  she  was 
suddenly  struck  by  the  inbound  car  of  defendant  coming  from  the  direction 
of  Congress  Street  towards  the  city. 

That  said  car  was  moving  at  an  excessive  rate  of  speed  after  leaving 
Congress  Street  and  when  the  accident  occurred. 

That  the  motorman  was  negligent  in  the  operation  of  said  car  and 
did  not  use  due  precaution  to  look  out  for  persons  on  the  tracks  and  did 
not  have  his  car  at  said  Washington  Street  crossing  under  proper  control. 

That  because  of  the  negligence  of  said  motorman  in  the  operation  of 
Bftid  car,  plaintiff  was  knocked  to  the  ground  by  being  struck  by  said  car 
ncsligently  operated,  and  received  serious  and  permanent  external  and  in- 
ternal injuries. 

At  the  trial  the  plaintiff,  being  upon  the  stand,  attempted  to  prove  that 
the  car  which  she  alleged  injured  ber,  was  not  standing  at  Congress  Street, 
but  at  the  usual  stop  opposite  the  drug  store  at  Washington  Street,  when 
she  sjarted  across  Wylie  Avenne. 

The  Court  refused  to  allow  such  proof  without  an  amendment,  and 
the  following  was  then  moved  for  by  plaintiff's  counsel  and  allowed: 

1st.  Striking  out  the  excessive  rate  of  speed  of  car  after  leaving  Con- 
gress Street  until  said  car  came  to  Washington  Street. 

2nd.  To  amend  said  declaration  [to  read]  that  said  car  stopped  at 
intersection  of  Wylic  Avenue  and  Washington  Street,  at  the  regular  stop- 
ping place,  and  that  while  said  car  was  stopped  the  said  plaintiff  started 
to  cross  the  track  said  car  was  on,  at  the  regular  crossing,  on  the  upper 
side  of  Washington  Street 

3rd.  That  said  car  started  up  suddenly  and  without  any  warning,  strik- 
ing said  plaintiff. 

•fth.  That  said  plaintiff  in  no  wise  contributed  by  her  own  negligence 
to  said  accident 

The  Court  was  of  the  opinion  that  this  amendment  did  not  constitute 
the  presentation  of  a  new  cause  of  action,  and  therefore  allowed  it 

During  the  progress  of  the  case,  it  was  conclusively  shown  by  evidence 
which  was  not  attacked,  that  plaintiff,  at  a  previous  trial  before  arbitrators, 
had  sworn  to  the  facts  set  forth  In  the  original  declaration,  putting  the  car 
at  Congress  Street,  having  it  run  at  high  speed  between  Congress  and 
Washington  Streets,  and  attributing  her  injury  to  that  cause. 

She,  however,  although  the  notes  of  testimony  were  read  to  her,  per- 
sisted in  denying  that  she  had  so  sworn. 

The  Court  is  convinced  by  the  facts  thus  elicited  that  the  plaintiff  de- 
liberately changed  her  testimony  to  suit  conditions  or  necessities  arising 
after  the  trial  before  arbitrators.  This,  of  course,  is  not  conclusive  of  the 
right  to  amend,  but  it  throws  light  upon  the  merits  of  the  controversy  and 
helps  to  determine  whether  the  negligence  alleged  in  the  amended  declara- 
tion wa«  the  same  as  that  titicalcH  before  the  arbitrators. 

A  comparison  of  the  two  declarations,  in  the  light  of  the  facts  above 
set  forth,  and  proven  or  sought  Co  be  proven  at  the  trial  in  Court,  and  of 
the  case  of  Martin  vs.  Pittsburgh  Railways  Co.,  227  Pa.,  18,  has  convinced 
us  that  we  erred  in  allowing  the  amendment. 

Counsel  for  plaintiff  urges  strenuously  that  the  main  averm'nt  of  neg- 
ligence is  the  same — that  he  still  has  the  allegation  of  the  nci^ligence  of 
the  motorman.  and  this,  he  says,  is  sufficient.  We  do  not  so  tinderstand 
the  authorities.  The  negligence  referred  to  is  that  which  is  specifically 
defined,  i.  e.,  the  unusual  and  dangerous  speed  of  the  car  between  Congress 
and  Washington  Streets,  continued  over  the  crossing  on  which  the  plaintiff 
was  walking.  That  surely  is  a  different  and  altogether  independent  and 
separate  act  from  the  one  charged  in  the  amended  statement. 
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This  specific  act  on  which  a  verdict  was  based,  was  a  car  standing  still, 
under  perfect  control,  then,  while  plaintiff  attempted  to  cross  In  front  of 
it,  the  power  is  suddenly  applied  and  the  car  started,  producing  the  injury. 
The  acts  upon  scrutiny  are  not  even  similar,  let  alone  identical.  It  follows 
that  a  new  cause  of  action  was  presented  by  the  amendment,  and  in  view 
of  the  fact  that  the  statute  of  limitations  had  then  run,  it  should  not  have 
been  allowed. 

The  rule  for  judgment  n.  o.  v.  must  be  made  absolute.  We  therefore 
enter  the  following 

ORDER. 

And  now,  February  21,  1914,  on  hearing  of  motion  ex  parte  defendant 
for  judgment  for  defendant  n.  o.  v.,  it  is  ordered  that  said  motion  be  and 
the  same  is  hereby  allowed;  and  the  rule  to  show  cause  why  the  same  should 
not  be  allowed  is  made  absolute,  and  the  Prothonotary  is  directed  to  enter 
judgment  for  the  defendant  non  obstante  veredicto. 

And  now,  February  21,  1914,  the  plaintiff,  by  her  counsel,  excepts  to 
the  foregoing  order,  and  at  his  request  a  bill  of  exceptions  is  sealed. 


In  re  Awarding  of  Contract  to  Company  in  Which  Tn»te«  la  Stockholder. 

-Trusties Puritishitig  sttfplus  to Corporation  fumifh- 

1  memhtr  of. 

Contracts  for  the  erection  of  an  Industrial  BuIldlnK  and  a  barn  for  the  State 
HoapitAl  for  the  Insane  at  Danville,  which  are  given  to  a  corporation  of  wblcti 
CDe  of  the  trustees  for  tbe  bospftal  Is  a  stockliolder,  are  unlawfal  becaus«  In 
violation  of  the  provisions  of  the  Act  uf  UBrcli  (let,  1860,  prohibiting  &  member 
Of  a  public  iDHtltutlon  "to  be  In  any  wise  Interested  In  any  contracts  for  the  sale 
or  furnishing  of  any  supplies  or  materialn  to  bu  furnished  to  or  for  the  use  of 
any  corporation,  municipality  or  public  Institution  of  which  he  may  be  a  mem- 
iMF  or  olTIcer,"  and  In  violation  of  the  Act  of  April  Sird,  1903,  maklnx  It  unlawful 
for  any  officer  or  membsr  of  the  Board  of  UanagerB  of  the  Institution  at  tha 
time  when  the  Institution  Is  recelvlntc  state  money  from  leBislatlve  appropriation 
"to  furnish  supplies  to  suob  Institution." 

Uay  II,  1914. 
R.  Scott  Ammerman,  Esq., 

Solicitor,  Trustees  of  State  Hospital  for  the  Insane, 
Danville,  Pa. 

Sir: 

This  Department  is  in  receipt  of  your  letter  of  April  24,  1914,  inquiring 
whether  it  is  proper  for  the  Executive  Committee  of  the  Board  of  Truattts 
of  the  State  Hospital  for  the  Insane  at  Danville  to  award  contracts  for  th« 
building  of  an  industrial  building  and  a  barn  to  Berwick  Building  and 
Supply  Company,  a  corporation  in  which  Ur.  Lowry,  a  trustee  for  the 
hospital,  is  a  stockholder. 

The  answer  to  your  inquiry  depends  upon  the  construction  of  Section 
66  of  the  Act  of  31  March,  1860  (P.  L.  382),  which  makes  it  unlawful  for 
■ny  member  of  a  public  institution  to  "be  in  any  wise  interested  in  any 
contract  for  the  sate  or  furnishing  of  any  supplies  or  materials  to  be  fnr- 
nished  to,  or  for  the  use  of  any  corporation,  municipality  or  public  institn- 
tion  of  which  he  shall  be  a  member  or  ofBcer,"  and  upon  the  construction 
of  the  Act  of  23  April,  1903,  P.  L,  285,  which  makes  it  unlawful  far  any 
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officer  or  member  of  the  Board  of  Managers  of  an  institution,  at  a  time 
when  the  institution  is  receiving  State  moneys  from  legislative  appropria- 
tion "to  furnish  supplies  to  such  institution." 

There  is  no  room  for  doubt  but  that  the  State  Hospital  for  the  Insane 
is  a  public  institution,  within  the  Act  of  1860,  and  receives  State  moneys 
from  legislative  appropriations  within  the  Act  of  1903,  nor  that  a  trustee 
of  the  hospital  is  an  officer,  within  the  meaning  of  both  of  those  acts. 

It  has  been  held  so  frequently  that  an  ofJicer  of  a  public  institution 
violates  the  Act  of  1860  if  he  is  a  stockholder  in  a  corporation,  which  has 
made  a  contract  to  furnish  supplies  or  materials  to  the  institution,  that  it 
is  unnecessary  to  do  more  than  refer  to  the  cases  of  Commonwealth  vs. 
DeCamp,  177  Pa..  112,  and  Marshall  vs.  Elwood  City  Borough,  189  Pa.,  348 
(1899). 

The  only  possible  question  which  could  arise  as  to  the  contracts  for 
building  is  whether  they  are  contracts  "for  the  sale  or  furnishing  of  any 
supplies,  or  materials,  to  be  furnished  to  or  for  the  use  of  the  hospital. 

You  are  advised  that  the  construction  of  a  building  does  constitute  a 
furnishing  of  materials,  within  the  wording  of  the  Act  of  1860,  and  that 
it  would  be  a  misdemeanor  upon  the  part  of  the  trustee  who  is  a  stock- 
holder in  the  building  company  to  be  on  the  board  of  trustees  when  con- 
tracts arc  awarded  by  the  board  of  trustees  to  the  building  company.  Of 
course  it  would  be  improper  for  the  State  Hospital  to  enter  into  such 
contracts. 

You  also  inquire  whether  it  is  proper  for  the  hospital  to  borrow  money 
from  a  bank  of  which  certain  of  the  trustees  are  stockholders  and  directors. 
In  this  matter  I  beg  to  advise  you  that  it  has  been  decided  by  the  Supreme 
Court  in  the  case  of  Long  vs.  Lemoyne  Borough,  222  Pa.,  311  (1908),  that 
sueh  borrowing  does  not  constitute  a  violation  of  the  Act  of  1860.  the 
Court  saying,  per  Mr.  Justice  Brown: 

"As  to  the  second  reason  given  by  the  borough  for  asking  that  the 
judgment  be  declared  void,  it  is  a  snfficient  answer  to  say  that  the  Act  of 
I860  is  a  penal  one  and  must  be  strictly  construed:  Trainer  vs.  Wolfe,  1*) 
Pa.,  279.  It  prevents  a  member  of.coimcit  from  profiting  by  any  contract 
'for  the  sale  or  furni,shing  of  any  supplies  or  materials'  to  his  municipality. 
Money  is  not  within  this  letter  and  certainly  not  within  its  spirit,  for  the 
use  of  money  and  rate  of  interest  is  fixed  by  statute  beyond  which  no  lender 
can  profit. 

Very  truly  yours, 

MORRIS  WOLF. 
Third  Deputy  Attorney  General. 
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Partition TrutUet  aUo  inttresUd  ftTSonaliy Selection  of  (Ommisfiouers 

RighU  of  beneRciariet  to  be  parties Aet  of  April  27,  ISSS. 

Te«tator  devised  hla  real  eatate  Inter  alia  to  Trusteee  for  b  period  of  tea 
jt»TB,  to  RiBOare  the  aune  with  power  to  Bell.  »nd  *X  the  expiration  of  ten  years, 
Uir*«-f«iirtlia  of  the  real  Mtata  to  bo  to  cartaln  children,  th«  ottier  one-fowth  t«  tm 
bald  under  tlie  same  trust  for  a  further  parlod  of  ten  years,  and  then  vaal  In  posaea- 
•Ion.  In  certain  Krandchlldran.  After  the  expiration  of  the  first  ten  years  the  ctaiU 
dren  holdlnc  the  three-fourths  Interest  brouKbt  a  partition  proceeding,  and  commis- 
sioners were  appointed  by  HKreement.  who  srt  aside  three-fonrtha  of  the  prop- 
erty undlTlded,  to  the  chll<)reD,  the  remaining  one-fourth  to  be  held  bj  tha  Tnw> 
tt-ea  under  the  will.  The  Trustess  were  the  children  awning  ih«  three- fourtlia 
interest,  and  the  Krandchlldren  were  not  made  parties  to  the  proceedings,  un  the 
theory  that  the  Trustess  were  the  proper  parties  to  the  pfoceedlnKS-  /feM,  on 
exceptions  filed  br  the  Krandchlldren,  that  the  proceedings  Were  Irrenutar,  In 
that  the  Krandoblldren  had  a  Tsstad  Intarsat  In  the  prapsrty,  and  ths  Trsstess 
balnc  also  Interested  In  th*  property  aad  tlta  proceedlB^,  thsy  were  therefore  not 
free  from  personal  interest 

The  Act  of  April  IT,  1886,  providing  for  the  appointment  of  commissioners 
in  partition,  provided  all  parties  Interested  SKree,  does  not  aathorixe  the  selection 
of  oommlssloners  by  Trustees  who  are  also  personally  Interaalsd  in  the  partition 
pr«c«*diiiSK 

Cemetery  lots  ars  not  tbe  subjact  of  partition. 

Sur  exceptions  to  commissioners'  report.  In  Partition.  No.  J  September 
Term,  1913.    O.  C.  Allegheny  County. 


Miller,  J.,  March  21,  1914. — The  prtacipal  question  raised  by  the  teoep* 
tiona  is,  whether  the  exceptants  abovld  have  been  parties  to  this  pfwc«c£ng? 

Decedent's  will  devises  his  homestead  to  his  wife  aad  then  in  tbe  third 
paragraph   directs: 

"All  tbe  rest,  residue  and  remainder  of  my  estate,  leal,  personal  «m4 
mixed,  of  whatsoever  aaturc  and  wheresoever  situated,  Ib  the  Stale  of 
Pennsylvania  or  elsewhere,  I  give,  devise  and  bequeath  to  aiy  «x«itttars, 
hereinafter  named,  their  survivors  or  survivor,  and  appointee  or  successor 
of  such  suiVivor,  in  trust  to  hold  the  same  for  the  period  of  ten  years  from 
tlie  date  of  my  decease,  and  to  apply  tbe  proceeds  of  person^  property 
and  iht  kct  rents,  isHMS  aad  pro&ts  of  real  estate  in  the  uanper  following. 

The  directions  under  tbe  foregoing  clause  are,  to-  pay  his  wife  an 
annuity;  to  his  two  toM  and  bis  daughter  each  fliOOtXOD  pec  year,  and  to 
each  of  the  childreti  of  Us  deceased  son,  John  Daub,  Jr.,  $£51X00  per  year; 
this  is  fc41owed  with  certain  modificatiens  should  the  wife  die  diH-iag  lie 
trust  or  any  of  the  cbSdren  die  without  issue  during  the  contiuunnce  of 
the  trust 

The  fifth  paragraph   of  bis  will  is  as  follows: 

"I  hweby  autboriic  and  empower  my  executors  or  trustees,  hereinafter 
named,  during  (he  continuance  of  said  trust,  to  manage  all  my  estate,  real 
and  personal,  to  sell  or  dispose  of  any  of  tbe  personal  properly  that  in  their 
jndgmeat  may  be  necessary,  and  lease  the  real  estate  and  collect  and  re- 
ceive  the  rents  thereof  or  to  sell  and  convey  the  whole  or  an;  part  thereof, 
to  tear  down  aay  of  the  buildings  tbercou  and  erect  new  buildings  in  jdajce 
thereof,  or  to  repair,  alter,  or  change  any  of  the  buildings,  to  invest  tbe 
funds,  change  and  re-invest  the  same,  and  in  general  to  luaottge  said  estatd 
in  the  best  manner  possible  for  the  interests  of  all  parties  eMtaeraed^ 
berebr  8>Ti*g  tbttn  hiU  ptiwer  to  do  so." 
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The  sixth  clause  is  as  follows:' 

"After  the' deceased  of  iny  said  wife  and.  the  expiration  of  the  term 
of  ten  years  above  mentroned,  I  give,  devise  and  bequeath,  to  each  of  my 
said  sons,  £niil  ,p.  and  Yheodore  G.  and  to  iny  daughter  Sophie,  or  to  the 
survivors  or  survivor,  if.  one  or  more  of  ihem  should  have  died  without 
issue,  one-fourth  of  the  personal  property  absolutely  and  an. undivided  one- 
fourth  interest  in  the  real  estate  remaining  unsold  in  fee,  and  the  trust 
herein  created  shall  terminate  as  to  my  said  children;  but  I  direct  that  as 
;o  my  said  grandchildren,  or  their  survivors  or  survivor,  the  said  trust  shall 
continue  for  another  period  of  ten  years,  and,  ^t  the  expiration  pf  said 
len  years,  I  give,  devise  and  bequeath  to  my  said  grandchildren,  or  their 
lisue  that  may  ,b.e  living  p?r  stirpes,  all  the  rest,  residue  and  remainder  of 
my  estate,  to  be  divided  equally  among  them,  giving  to  each  grandchild 
one  share  and  to  the  issue  of  any  grandchild  or  grandchildren  that  may 
have  died,  the  sharfe  which  their  parent  -or  parents  would  have  received. 
And  in  case  of  the  death  of  either  of  my  said  grandchildren  without  issue, 
the  share  of  said  grandchild  ifi  the  residuary  estate  shall  go  to  the  sur- 


In  the  eighth  clause  of  his  will  he  empowers  his  executors  and  trustees 
to  make,  execute  and  deliver  any  conveyance  or  conveyances  of  real  estate 
that  may  be  necessary  to  carry  out  the  provisions  of  his  will  and  the  di- 
vision  of   the   property   among  his   devisees   as   therein   provided. 

Lastly,  he  appoints  his  wife  and  his  sons.  Emit  D.  and  Theodore  G, 
executors  of,  and  trustees  under,  his  will,  and  direct  that  they  shall  not  be 
required  to  file  an  inventory  or  give  bond. 

Testator  died  on  November  11,  1902.  The  ten-year  trust  expired  on  the 
llth  day  of  November,  1912;  his  wife  is  not  living. 

The  petition  for  partition  which  includes  Cemetery  lots  is  presented  by 
Emil  D.  and  Theodore  G.  Daub,  individually,  and  as  trustees  for  the  grand- 
children, and  by  the  daughter,  Mrs.  Sophie  C.  Capel.  It  sets  forth  the 
provisions  of  the  will,  asserts  ownership  in  fee  in  the  two  sons  and  daughter 
of  an  undivided  one-fourth  interest  in  each;  that  the  remaining  undivided 
(ine-fourth  interest  is  held  by  the  trustees  for  the  four  grandchildren  of 
the  deceased  son,  John  Daub,  Jr.  These  grandchildren  are  all  of  age  and 
some   of   them   have   children. 

Following  the  petition  and  decree  the  parties  by  agreement  among 
themselves  secured  the  appointment  of  three  commissioners  to  make  parti- 
tion. Their  return  shows  a  total  valuation  of  over  $700,000.00  for  five 
separate  and  distinct  pieces  of  real  estate  located  in  the'  business  section 
of  the  City  of  Pittsburgh  on  Smithfield  Street;  they  have  reported  that 
four  of  the  properties  should  be  held  together  and  awarded  to  the  three 
owners  in  fee,  Emil  D.  Daub,  Theodore  G.  Daub  and  Mrs.  Sophie  Capel, 
and  that  the  remaining  property,  No.  635  and  637  Smithfield  Street,  cannot 
be  divided,  but  that  it  is  to  the  best  interest  of  all  parties  to  take  the  same 
undivided  in  the  proportion  that  they  now  hold  it,  to  wit:  one-fourth  each. 
They  declined  to  value  or  make  partition  of  the  Cemetery  lots  as  not  the 
subject  for  partition. 

None  of  the  grandchildren  mentioned  were  made  parties  to  this  pro- 
ceeding. They  file  exceptions  to  this  return  alleging,  -inter  alia,  that  they 
were  not  made  parties  and  received  no  notice  of  any  of  the  proceedings 
prior  to  the  filing  of  the  Commissioners'  report;  that  the  valuations  placed 
upon  the  properties  attempted  to  he  set  apart  to  the  three  children  are  not 
fair,  and  that  the  report,  even  if  approved,  is  not  a  partition  of  the  estate  of 
the  decedent. 

The  interest  which  -the  grandchildren  and  those  in  that  class  take  is 
vested;  defeasible,  should  they  die  within  the  period  of  ten  years  without 
'sBue  subject  to  open  and  let  in  others  in  the  class  of  grandchildren  and  their 
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issue — Carstensen's  Estate,  196  Pa.,  325 — it  is  such  an  interest  jn  the.  ope- 
fourth  estate  of  the  decedent  as  to  entitle  them  to  independent  representa- 
tion on  the  question  of  partition  and  division.  '  ;    ■ 

The.  trustees  while  endowed  with  broad  powers  arclimited  in  time  as 
lu  the  performance  of  their  duties;  possession  of  the  .estate  in  .the  grand- 
children is  absolute  at  the,  expiration  of  eight"  years;  Uie-  trustee?  aju 
kuthorized  only  to  preserve  and  conserve  this  property  making  changes 
in  investments  connected  therewith,  and  to  pay  over  the  income  to  the 
parties  entitled  -thereto. 

Conceding  that  .the  authority  conferred  by  the  fift^i  paragraph  of  the 
Xvilt-on. the  trustees  to  manage,  sell  and  lease  the  real  estate,  to  collect  the 
rents,  to  tear  down  ,  buildings  and  erect  new  ones,  to  invent  and  change 
and  re-invest  the  funds  in  a  general  rnanner',  is  very  bjoad;  yet  nowhere 
19  the  power  conferred  upon  the  trustees  to  sever  the  injerests  of  the 
giSndchildren,  lioiiting  ^hem.  to  one.  portion  and  excluding  them  '  from 
participation  in  the  whole,  estate  by  any  partition  proceeding,  A3,  this  is.  2 
fartiiion  proceeding,  the  making  of  d.eeds  under  the  eighih  .clause  is  not  at 
issue:  The  jurisdiction  o^  the  Court  being  invoked  lo  make  piftitjon, 
every  step  must  comply  strictly  .with  all  the  requirepients  of  the  <  law 
relating  .thereto,  and  all.  mu^t  be  parties.  ''' 

This  (proceeding,  ,wh)ch  is  wholly  ex  parte  so  far.  as  ,, the,  .exceptants 
aie  concerned,  .ahows;  the  trustees,  oRipally  and  personally,  have  -  selected 
the  com  mis  si  oners  pnd  prepa;;ed  tKe  commissioners'  report  and  are'having 
^iwarded  to  themselv.cs  jointly  what  seems  most  advantageous;  it  compels  . 
those'  who  are  entitled  to.  an  .eqi,ia!  fourth  of  the  whole  estate  to  rest  content 
vith  an  undivided  interest  in  a  .remainii;g  property;  it  is  in  effect  as  com- 
fletely  the  individual, act.  of  these  trustees  as  if  they  had  sought  to  bring 
about   the   same, result   by    dcea,   .         .  .,        ,  ,        . 

.The  Act  of -April  27,  1855,  providing  for  the  appointment  of'commis- 
i.ion«s  .is. clear,  that  .all  parties'.inierested  shall  agree  and'  nominate.' these 
conanussionecs.  -W*  are  teferred  lo,  ncL  case,  where  a 'party  in  his  own 
right  and  as  .trus.tee. for  others  atteijipts  tp  proceed  uhder  tbis'Ai:t,.^Waiving 
every  successful  step  of  notice,  right  to  accept  and  to  bid,' and  thus  bind 
without  a  day.  in  Court  those  who.  have  an  absolute  cstate-^in'  the  land. 
Nothing  but  express  authority  in  the  will  is  any  justification  for -such  an 
exercise  ,  of  power —  Primarily  it  is  the  duty  of  the  Commissioners  in 
Partition  to  .divide-  the  land  intoas  ,man^  purparts'of  equal  Value  as  there 
(.re  heirs.     Winter'^  ^,,-105  Fa.,  39.'  '',■■:■•'■.-'.. 

All-  the  Acts  relating. to  partition  proceedings  iii  ths  Court,  set  -forth  that  all 
parties  intetested  shqll  be  made  parties  in' partition,'  decrees  and 'riot ices.  This  in- 
^rludes  life  tenants,  Klingcn smith's  Estate,  l3(l'Pa.,'516;  rcmiiudorman,  .Melntosb's 
Estate,  4  Pa.,  C.  C.  493,  wherein  it  was  held  that  the  appointment  of  iruslee-i  to 
represent  contingent  interests  in  esse  was  indispensable.  In  Wain's  Appeal,  4  Pa,, 
502,  where  land  was  devised  in  trust  for  children  with  remainder  over,  not  only  was 
the  trustee  but  also  the  remaindermtn  and  guardians  for  children  made 
parties.  An  estate  in  lands,  time  of  possession  only  postponed,  cannot 
be  parted  among  joint  owners  without  full  opportunity  in  all  to  be  repre- 
sented, directly  if  sui  juris,  and  by  guardians  and  trustees  if  under  disa- 
bility, so  that  the  important  questions  of  valuation,  right  of  choice,  right 
<if  bid,  and  every  other  element  that  will  produce  equality  of  opportunity 

If  the  trustees  in  this  ease  were  not  also  owners  each  of  a  fourth 
in  the  land  with  these  grandchildren,  and  their  interests  with  regard  to 
their  cestui  que  trustents  were  not  connected  with  their  own  inlercst-.  ihc 
question  raised  might  not  be  so  serious.  The  trust  in  the  two  sons  for 
their  deceased  brother's  children,  and  their  individual  interests,  precludes 
-their  independent  representation  of  their  nephews  and  nieces  in   this  pro- 
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oeeding.  In  this  4ual  relationship  the  iniereits  are  conflicting;  ft  trustee 
must  be  free  frona  a  personal  Interest,  otherwise  the  impntation  of  ttn- 
t'airness,  partiality  and  inequality   can   well  exist. 

Petitioners  rely  npon  the  ease  of  Kenyon  vs.  Davis,  219  Pa.,  S8S,  as 
authority  for  their  exclusion  of  the  grandchildren  or  any  one  representing 
interests  in  that  class  from  being  parties  to  this  proceeding.  A  com- 
parison of  the  provisions  of  the  will  there,  with  thoae  here,  clearly  show 
that  it  is  not  authority  for  the  proposition  advanced.  There,  a  trnat  for  the 
benefit  of  Robert  S.  Semple  was  limited  to  income  and  was  spendthrift  in 
character;  the  cestui  que  trustent  was  excluded  from  an  estate  in  the 
corpus;  on  his  death,  if  he  had  children  they  shared  in  the  corpus,  otherwise 
the  corpus  vested  in  other  members  of  testator's  famUy;  the  cestui  que 
trustent  lerft  no  issue;  when  partition  was  made  his  trustee  represented 
«very  possibly  interest  covered  by  the  provisions  of  the  will;  all  the  cestui 
<!ue  trustent  waa  entitled  to  was  income  on  the  share  devised  to  his  trustee 
And  he  was  not  concerned  as  to  the  source  of  the  income.  Again,  the 
.rustee  there  was  not  a  party  interested  in  his  own  behalf  with  a  vested 
interest  in  the  corpus  of  the  estate;  he  was  not  embarrassed  by  the  dual 
relationship  he  occupied.  The  difference  between  the  equitable  interest 
under  the  spehdthrift  trust  which  was  In  Robert  S.  5em.plc,  as  compared 
with  the  Actual  estate  in  these  exceptants,  coupled  with  the  fact  that  the 
trustee  was  not  interested  individually  or  otherwise  in  the  estate,  demon- 
strate that  the  conclusions  there  reached  are  not  a  guide  under  the  facts  here. 
•  Partition  is  a  severance  of  title;  the  primary  purpose  la  that  each  shall 

take  his  share  in  9ever«lty,  The  estate  in  the  testator  is  one;  the  four  in- 
terests are  equal;  time  of  possession  only  is  postponed  as  to  one-fourth; 
each  interest  is  concerned  in  every  one  of  testator's  properties.  This  return 
<loes  not  pretend  to  vest  title  in  the  parties  in  severalty;  it  divides  the 
estate  into  two  parts,  one  to  be  held  by  three  of  the  heirs  jointly,  the  other 
"by  all  the  heirs  jointly;  unless  in  time  deeds  are  made  between  the  re- 
spective parties  for  their  shares  in  severalty  two  more  partition  pro- 
ceedings are  involved  before  the  scheme  of  partition  is  carried  to  its 
legitimate  end. 

The  petition  includes  and  prays  for  the  partition  of  Cemetery  lots — 
the  decree  so  directed — Cemetery  lots  are  not  the  subject  of  partition 
they  have  no  place  in  this  petition  or  decree — Love  vs.  Robinson.  219  Pa.,  4*9. 

It  follows  that  the  exceptions  must  be  sustained,  and  that  the  decree, 
and  all  subsequent  proceedings  must  be  vacated  and  set  aside. 
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Agency CommissioH  on  tales  of  maehinery Caneelltttion  of  agency. 

A  appointed  B  eicluilvc  agtal  to  sell  m&chlcery  Id  certain  territory  for  • 
term  or  yeara,  the  agreement  provliJIng  that  B  Bhould  receive  commlBBlona  op 
a«Iea,  devote  his  entire  time  to  the  work,  and  B  asreed  to  make  »  certain  number 
of  aalBB,  or  the  contract  abould  hi  void.  B  did  not  davote  hla  enttra  time  to  the 
work  and  did  not  make  the  required  numbsr  of  aalea,  and  In  saneral  the  aKBBcy 
waa  unsatisfactory  to  A,  and  A  cancelled  the  aEreemenC,  A  had  In  thB  meantime 
paid  B  In  the  way  of  expenses,  more  than  the  commlHetons  earned  on  actual  aalea. 
B«ld.  that  the  cancelltnr  of  the  aKreement  w4b  binding  and  B  waa  not  entitled  to 
commlaalona  for  any  Bale*  made  aubaaquent  to  the  cBBcellatlon,  nor  for  aalM 
made  by  any  one  elae  In  tlu  territory. 

Decedent's  Estate.    No.  223  September  Term,  1912.    O.  C.  Allegheny  County. 

Daltell,  Fiiher  &  Hawkins,  (or  claimant. 
Charles  T,  Moore,  for  accountant. 

,  the  right  of  the  claimant 
I  stipulated  time,   he  being 
dismissed  before  the  expiration  of  the  full  term  of  the  contract? 

The  following  are  the  material  facts: 

<1)  The  claimant,  F.  E.  Gould,  entered  into  a  written  eontnct  with 
the  decedent  who  did  business  under  the  name  of  the  Williams  Gauge  • 
Company,  dated  May  31,  190S,  and  to  continue  for  a  period  of  three  years; 
the  whole  of  said  contract  Is  a  part  of  this  finding  and  is  set  forth  as 
Exhibit  1  in  the  testimony.  The  material  parts  of  the  contract  set  forth 
that  the  Williams  Gauge  Company  owned  and  manufactured  under  patents 
certain  appliances  under  the  name  of  feed  water  re^laton,  traps  and  pump 
governors,  and  desired  to  farther  the  sate  thereof  through  the  claimant  in 
certain  territory,  granting  to  the  claimant  the  exclusive  sales  agency  in 
said  territory  at  commissions  fixed  for  each  sale;  providing  that  an  ofiice 
shall  be  maintained  in  Chicago.  Illinois,  where  the  claimant  was  to  operate 
at  an  expense  therein  stipulatedi  providing  further  it  shall  render  all  invoices, 
collect  all  monies,  remitting  to  the  claimant  commisslona  due  him;  advanc- 
ing to  him  monthly  $250.00,  the  same  to  he  deducted  from  commissions 
which  subsequently  accrued.  The  seventh  paragraph  of  the  contract  pro- 
vided for  the  sale  of  "not  less  than  20  safety  feed  water  regtiiators  within 
a  period  of  three  months  from  date  of  this  contract;  not  less  than  40  within 
six  months,  and  not  less  than  120  within  twelve  months.  Should  the  number 
of  safety  feed  water  regulators  sold  fall  below  the  figures  mentioned  this 
contract  becomes  null  and  void."  The  contract  further  provided  that  in 
consideration  of  the  exclusive  right  to  the  claimant  in  said  territory  he  was 
to  exercise  his  best  endeavors  to  further  the  exclusive  salis  of  the  srticlei 
therein  mentioned;  "under  no  circumstances  or  condition  shall  he  handle, 
sell  or  cause  ^o  be  sold  or  assume  the  sale  of  any  other  articles  of  mcr- 
.  chandise  until  the  termination  of  this  agreement."  The  contract  further 
provides  that  it  shall  remain  in  fnH  force  for  the  period  stipulatad,  with 
the  saving  clause  that  if  the  claimant  should,  throug^h  disability  or  sickness 
or  other  cause;  tie  unable  to  pursiie  the  sale  of  the  maniifsctured  ROods. 
that  then  the  agreement  on  sufficient  notice  to  either  pwty  should  remain 
In  abeyance  until  other  arrangements  can  be  made. 

(2)  In  pursuance  of  the  foresroing  agreement  the  claimant  ■>pened  an 
office  in  the  City  of  Chicago  with  apparent  fatisfartion  to  the  decedent, 
until  on  the  22nd  of  October.  1906.  the  decedi-nt  nntified  the  claimant,  in 
writing,  inter  alia,  as  follows:  "We  hereby  notify  you  that  as  your  manape- 
ment  in  that  territory  having  been  a  continued  failure-  financially:  wc  now 
and  hereby  abrogate,  annul  and  void  the  contract  made  with  you  by  thia 
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Company.  Tfais  is  in  confirmation  .of  the  verbal  notice  given  you  by  the 
writer  when  in  Chicago  Saturday  morning,  October  20." 

(3)  The  claimant  refused  to  accept  this  notice  of  dismissal  and  de- 
clined to  surrender  the  office  and  the  books  and  papers  in  his  possession. 
Some  few  contracts  that  had  been  made  by  him  at  or  about  the  time  of 
the  dismissal  and  possibly 'for  a  week  or  ten  days  afterwards,  seem  to  have 
been  accepted  by  the  decedent,  after  which  time  no  further  inisiness  was 
done  by  the  claimant  for  or  on  behalf  of  the  decedent  or  his  Compaoay. 

(4)  Following  certain  corres^iondence  that  ^eems  to  hb\  -  taken  place 
between  the  parties  after  the  date  of  dismissal,  and  in  view  of  the  unsettled 
condition  of  the  Chicago  office,  the  decedent  in  April,  1907,  sent  a  repre- 
sentative to  Chicago  for  the  purpose  of  settling  Up  the  affairs,  particularly 
the  office  arrangements  which  had  been  entered  into  by  the  claimant.  As 
a  result  of  this  settlement  the  decedent  paid  a  stenographer's  bill,  office 
rent,  and  other  liabilities  for  which,  the  claimant  was  held  liable,  and  ob- 
tained receipts  therefor,  at  the  conclusion  of  which  the  claimant  <^:cpressed 
himself  as  being  "glad  the  thing  was  over  with!"  The  total  amount  paid 
by  the  decedent's  representativn.  in  ?ettlei^e[it  does  not  show  any  adjust- 
ment of  commissions  nor  does  it  indicate  that  the  claimant  waived  further 
demand  under  the  contract. 

(5)  Prior  to  the  letter  of  dismissal  the  decedent,  with  the  approval  of 
•  the    claimant,    sent   another    representative    to  co-operate    with    -ind    work 

under  the  claimant  in  Chicago;  this  assistant  reported  the  condition  of  affairs 
to  the  decedent,  'and  among  other  things,  informed  him  that  the  claimant 
was  not  diligently  afwork;  that  he  was  spending  some  time  in  ivork  at  a 
new  device  of  the  same  character  as  one  or  njorc  of  the  patented  articles 
of  the  decedent;  that  he  said  -to  the  assistant  that' he  would  perfect  a  reg- 
falktor  that  would  beat  Williams',  and  that  he  had  employed  some  draughts- 
'  man  to  prepare  a  sketch  of  hi^  own  apparatus. 

(6)  At  no  time  during  the  life  of  the  contract  did  the  claimant  sell 
the  number  of  feed  water  regulators  stipulated  for  in  the  contract.  On  the 
basis  of  sales  of  not  less  tharv  120  feed  rejiuiators  during  each  year  the 
number  sold  both  al  the  end  of  the  year. and  at  the  lime  of  the  dismissal 
on  the  same  pro  rata  basis  was -considerably  less  than,  the  number  stipu- 
lated for. 

(7)  Up  to  the  tim^'Of  the  dismissal  the  claimant  had  been  paid  on  the 
'  monthly   advance   of  not 'less   than   $250.00  a>  month,  including  $400.00  paid 

.    to  the  assistant  while  in'  the  Tiffice  of  the  claimant,  $4.500;. in  addition  thereto 
$130.00  .as    advance's  ■  fbr  stenographic    services.-   'Up    to    that   timp    he    had 
,,  earned   commissions  as   appears  from   the   books   fff  the   decedent  and  by 
.subsequent   agreements   as   shown   in   the    trial   of ■  $4,088.31.  .  This   includes 
items   not   adiilitftd   by'thfe   decedtnt;  tot'  w^ich  irom   the   testimony  would 
fairly  be   earned,  by   tfii   claimant?  these"  amounts   not  conceded    but   which 
are  included  are  five.  (6  wit:  $S2.ti5  for  sales  shown- by  supplemental  stau^ 
menl;   $58.25  for   sales   in  the   tefritoir  hy  others   than  the   claiman.t;   $35.50 
fpr  sales  to  the  Atlas  Engine  Company  at  lieKalb.  Indiana;  $408.00  for  com- 
.' missions   of   sixteen    regulators    to •  the    Rust    Boiler    Company,  .and    $^32.00 
for   sixteen   rejiillators   sold   to   the' Sterling   Boiler   Company  at   Barberton, 
.   phi^.  ^Ttie  accountants  do  trot  concede. the  rieht  of  the  claimant  to  com- 
missions  on   tiic'c'  fi^eitems,"and  as  h   result  they  show   (hat,. the   claimant 
..had  overdrawn  his  Vccttutit  or- had  been  paid-some  $1,700.00  in  ex:ccss  of 
what   he'  was'  _entitle"d   to.  '  Th<   calculation   suhmitt«d   by  the   claimant,   and 
,   which  is, accepteft.  (or  the  peHod  to  the- date  of  dismissal,  and  .for  some 
.days  therea'fter  shows  ah  oVer-^payment  ■  to  theclaimant  of  some  ^SOO.OO. 
.(8) ,  .Tne  claimant  made'' iiO  demand  "uporv  the  decedent  for  settlement 
on  lor   dJ^Tnages  aher  ihf  ApTil  setrtement'  in   1967  down  .to  the  time   ot 
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Williams'  deatb  m  1910;  the^first  demand  seems  to  have  been  by  a  cau- 
tionary suit  brought  against  the  decedent's  estate  at  No.  454  Uay  Term, 
1911,  in  the  Court  of  Common  Picas  of  this  County. 

(9)  After  the  claimant  was  superseded,  the  person  who  was  formerly 
associated  with  him,  Wrigley,  temporarily  conducted  the  business  of  the 
decedent's  firm  in  this  territory;  subsequently,  in  February,  1907,  the  regular 
successor  to  the  claimant  was  Mr.  Dillenbeck,  who  found  several  installa- 
tions of  the  claimant's  proposed  machines  in  certain  business  or  manufac- 
turing concerns  within  the  territory  covered  by  the  contract.        ' 

(10)  It  is  admitted  that  if  the  decedent's  company  had  no  authority 
to  discharge  the  claimant  and  that  if  he  continued  to  hold  himself  out  as 
the  represehtative  of  the  decedent's  company  and  tendered  his  services  in 
that  capacity  that  a  measure  of  his  claim  can  be  and  has  b^en  reached  by 
the  records  showing  what  sales  were  subsequently  made  in  this  territory 
and  the  amount  of  the  commissions  the  claimant  would  have  been  entitled 
thereto  under  his  contract;  it  seems  to  be  further  clear  that  if  the  claimant 
has  any  claim  for  such  commissions  after  his  discbarge  covering  the  unex- 
pired period  of  the  contract,  that  there  would  be  a  balance  due  him  on 
the  basis  of  commissions  earned  after  deducting  from  said  balance  the 
amount  of  bis  overdraft  at  the  time  of  dismissal. 

THE  LAW. 

Under  the  facts  it  seems  clear  that  claimant's  dismissal  was  warranted; 
he  bound  himself  to  sell  a  stipulated  number  of  the  appliances  mentioned 
in  the  contract  within  stipulated  periods  and  agreed  that  failure  on  his  part 
so  to  do  should  terminate  the  contract;  at  no  time  did  he  approach  the 
number  he  agreed  should  be  sold  to  hold  the  contract  in  force. 

It  was  not  necessary  that  the  decedent's  company  should  specify  the 
reason  for  the  termination  of  the  contract  as  based  upon  the  violation  of 
the  written  terms  thereof;  the  fact  that  the  sales  were  less  than  the  stipu- 
lated amount  were  abundant  reasons  to  state  that  the  claimant's  managf- 
nient  of  the  territory  was  a  continued,  financial  failure.  A  comparison  of 
the  increasing  over-drafts  as  compared  with  the  actual  sales  warrants  the 
statement  that  the  claimant's  management  was  not  a  success  financially. 

Under  the  contract  decedents'  company  was  entitled  to  the  absolute 
and  undivided  attention  and  labor  of  the  claimant  in  fostering  the  sale  of 
the  articles  stipulated  for  in  the  contract;  it  sufficiently  appears  that  he  did 
not  do  this.  It  is  immaterial. that  he  may  not  have  perfected  his  own  appli- 
ance and  put  it  on  the  market  before  the  time  of  his  dismissal;  but  ad- 
mittedly he  was  engaged  in  the  project;  it  took  his  time  and  attention; 
whether  during  business  hours  or  not  is  immaterial;  it  was  an  attempt  to 
serve  two  masters  with  respect  to  the  same  subject-matter;  it  is  a  clearly 
established  fact  from  the  weight  of  the  evidence  that  while  still  in  the 
employ,  and  apparently  in  the  confidence  of  the  decedent's  company,  he 
showed  his  own  intended  design  to  Wrigley  coupled  with  a  statement  that 
it  would  beat  the  Williams'  feed  regulator. 

This  information  it  was  Wrigteya'  duty  to  communicate  to  bis  prin- 
cipals and  of  itself  was  sufficient  to  warrant  dismissal;  it  required  no  ex- 
press language  in  the  contract  to  justify  the  severance  of  relations  under 
all  the  circumstances  disclosed.  Not  only  does  it  seem  clear  that  the  con- 
tract was  abrogated  for  causes  covered  by  the  terms  thereof;  in  addition 
there  were  reasonable  causes  for  discharge;  these  arise  by  implication; 
necessarily  the  claimant's  outside  interest  had  a  tendency  to  injure  his 
employer's  business  and  when  this  became  known,  coupled  with  the  in- 
creasing differences  between  advances  paid  him  and  commissions  earne<* 
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it  cannot  be  laid  that  the  abrogatioii  of  the  contract  was  not  fully  justified; 
it  is  immaterial  that  irithin  a  short  period  of  the  time  of  the  abrogation  du 
decedent's  company  expressed  itself  as  bein^  pleased  with  the  prosresa  he 
aeemed  to  be  making;  later  discloaures  caused  a  change  in  the  relationship. 
In  addition  to  the  reasons  which  are  outlined  for  concluding  that  the  con- 
tract was  not  without  sufficient  causes  declared  forfeited,  Pittsburgh  Gaufc 
Co.  vs.  Ashton  Valve  Co.,  184  Pa.,  36,  the  fact  that  this  claimant  9tood  back 
without  any  demand  upon  WJlltama  in  his  lifetime  either  for  damages,  as 
was  bis  ri^t,  or  for  compensation  under  commissions  earned  at  the  close 
of  the  term,  which  was  also  his  right,  until  long  after  his  employer's  lips 
were  sealed,  is  an  element  that  does  not  strengthen  hia  claim. 


UctMfmr  vs.  HcK«)T«r. 

Divorce Affidavit  of  libtilmit—Practict Atlorrtfy Notict. 

A  decrae  (without  itrejudtoe  to  proceed  de  novo)  will  be  rafased  In  a  Mutt  for 
divorce  where  It  apipaara  that  the  affidavit  of  the  ItbeUant  to  tin  Itkal  waa  takM 
before  a  member  of  the  Ilrm  who  are  attemeys  for  the  Ubellaot. 

The  affidavit  of  aervlce  of  notice  of  a  hearing  before  the  master  In  a  pTO- 
ce«dlnK  for  divorce  must  dlacloBe  the  fact  that  the  person  served  was  the 
respondent. 

In  Divorce.    Na  1685  April  Term.  1914.    C,  P.  Allegheny  County. 

Rkid,  J.,  June  26,  1914. — The  Master's  report  before  vs  U  in  proper 
form  and  the  tacts  presented  in  it  furnish  grounds  for  the  divorce  rec- 
ommended. 

We,  however,  have,  upon  an  examination  of  the  record,  found  two 
:'ormal  defects  which  we  cannot  overlook. 

The  first  is  in  the  proof  of  service  of  notice  of  the  hearing. 

The  affidavit  does  not  disclose,  as  it  should,  that  the  affiant  knew  the 
person  served  to  be  the  respondent. 

The  mere  formal  averment  that  he  served  the  above  notice  on  Ed- 
ward Francis  McKelvey,  respondent  above  named,  does  not  indicate  that 
the  person  knew  the  identity  of  the  respondent.  Hon  Constat  some  oae 
did  not  point  out  a  person  alleged  to  be'respondent  who  was  not,  in  fact, 
the  respondent. 

This  could  be  corrected,  perhaps,  by  filing  a  supplemental  affidavit. 

However,  the  second  defect  cannot  be  cured. 

This    consists   in    the   fact    that   the   affidavit    of   libellant   to   the   libd 

was  taken  before a  member  of  the  firm  of_ „ , 

who  are  the  attorneys  for  the  libellant.  This  practice  has  been  regarded  m 
grounds  for  refusing  a  decree  in  the  Courts  of  this  County. 

It  was  so  ruled  by  Evans,  J.,  in  Walker  vs.  Walker,  51  P.  L.  J.,  282, 
and  we  shall  adhere  to  the  practice  there  indicated. 

We  therefore  refuse  the  decree  without  prejudice  to  proceed  de  Mvo  if 
desired. 
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AUcgheajr  County  vi.  Hutu. 

County    trtasurtr Hunter's    license Collection    of Rettntion    of   fee 

Public  officer Increase  of  emoluments Act  of  April  17tk,  1913. 

The  ConstltutloDal  prohibition  anLlnst  the  Increase  of  the  salary  or  emolu- 
mentB  of  a  public  officer  durins  hla  term  does  not  prevent  a  County  Treasurer 
from  retaining  from  each  resident  hunter's  license  collected  by  him  the  sum  of 
10c  allowed  him  by  the  Act  of  April  ITth,  191S,  which  provides  for  the  taking  out 
of  such  license.  The  license  fee  collected  belongs  to  the  state  and  the  colleellOQ 
la  not  a  county  function  and  the  services  rendered  are  separate,  apeclal  and  addi- 
tional to  those  Imposed  on  the  County  Treasurer.  Payment  for  such  duties  can 
be  made  without  violation  of  the  Constitutional  prohibition. 

Case  SUied.    No.  2378  April  Term,  1914.    C.  P.  Allegheny  County. 

C.  A.   Ifoods,  for  plaintiff. 

£..  W.  Martin  and  Howard  Neeiy,  for  defendant. 

Macfarlane.  J,.  June  Sth,  1914.— The  case  stated  presents  for  adjudication 
the  question  whether  the  defendant,  who  is  the  treasurer  of  Allegheny 
County  and  whose  term  of  four  years  began  in  January,  1912,  may  retain  for 
bis  own  use  the  sum  of  ten  cents  from  the  amount  paid  by  each  person  to 
whom  a  hunter's  license  was  issued  by  him  under  the  Act  of  April  17,  1913, 
P.  L.  85,  known  as  the  "Resident  Hunters*  License  Act,"  the  total  amount 
being  $2,015.90. 

Mr.  Harris  took  the  oath  required  by  law  as  agent  of  the  common- 
wealth for  the  collection  of  money  due  it  and  gave  bond  to  the  common- 
wealth. He  issued  20,159  resident  hunters'  licenses  with  tags,  causing  the 
necessary  blanks  to  be  filled  out.  He  also  issued  blank  licenses  and  tags  to 
a  number  of  justices  of  the  peace  and  kept  account  of  transactions  with 
them  and  of  ifie  final  settlement  of  their  accounts  and  kept  a  record  of  the 
licenses  in  a  separate  book  and  forwarded  the  same  to  the  Game  Commis- 
sioner as  provided  for  in  the  act  of  assembly,  all  of  which  was  done  at  the 
cost  of  the  commonwealth.  The  agreed  case  also  states  that  the  services 
rendered  by  him  "were  separate,  distinct,  special  and  additional  services 
rendered  to  the  Commonwealth  of  Pennsylvania  as  its  agent  and  were  no 
part  of  his  duties  to  the  County  of  Allegheny  as  treasurer  of  said  county." 

The  cases  from  Philadelphia  vs.  Martin,  125  Pa„  583,  to  Philadelphia  vs. 
McMichael,  208  Pa.,  297,  many  of  which  are  discussed  in  the  latter  case,  had 
to  do  principally  with  the  question  whether  the  local  officer  was  performing 
duties  imposed  upon  him  by  the  state  distinct  from  his  duties  as  county  or 
city  officer.  The  stipulation  above  quoted  eliminates  that  question  from 
this  case.  The  act  of  assembly  is  for  the  protection  of  wild  animals  in  the 
commonwealth,  imposes  a  penalty  for  the  hunting  for  or  wounding  or  killing 
protected  birds  or  animals  without  a  license,  requires  the  Board  of  Game 
Commissioners  to  supply  county  treasurers  with  books,  license  blanks  and 
tags,  and  enacts,  "Said  county  treasurers  are  herewith  authorized  to  retain 
for  services  rendered  the  sum  of  ten  cents  from  the  amount  paid  by  each 
licensee,  which  amount  shall  be  full  compensation  for  services  rendered  by 
him  in  each  case  under  the  provisions  of  this  act,  and  shall  remit  all  bal- 
ances arising  from  this  source,  at  least  once  a  month,  to  the  state  treasurer, 
for  the  purposes  otherwise  provided  for  in  this  act,"  which  are  the  protection 
of  wild  birds  and  game  and  the  purchase  and  propagation  of  game  and  the 
payment  of  bounties.  As  already  stated,  the  county  concedes  that  the  duties 
imposed  by  this  act  were  performed  by  Mr.  Harris  in  his  capacity  as  the 
agent  of  the  commonwealth  and  not  as  a  county  officer. 

In  Allegheny  County  vs.  Stengel,  213  Pa.,  493,  it  was  held  that  the  reg- 
ister of  wills  was  entitled  to  fees  under  the  Act  of  1887  which  made  regis- 
ters the  agents  of  the  commonwealth  for  the  collection  of  the  collateral  in- 
heritance tax  and  provided  that  "for  services  rendered  in  collecting  and  pay- 
ing over  the  same,  the  said  agents  shall  be  allowed  to  retain  for  their  own 
«se  such  percentage  as  may  be  allowed  by  the  auditor  general,"  not  exceed- 
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ing  five  per  cent.  The  Act  of  1913  does  not  designate  the  treasurer  as  agent 
nor  use  the  words  "for  tlieir  own  use,"  but  the  meaning  is  the  same.  Phil- 
adelphia vs.  McMichael  is  not  to  the  contrary.  It  was  there  held  that  the 
city  treasurer  was  entitled  to  retain  commissions  on  licenses  and  penalties, 
"because  in  the  collection  thereof  he  acted  solely  for  the  state."  It  was 
otherwise  as  to  the  personal  property  and  municipal  loan  tax.  The  distinc- 
tion is  clearly  drawn  in  Pittsburgh  vs.  Edwards,  58  P.  L.  J.,  102,  where  the 
health  officer  of  the  city  was  allowed  to  retain  fees  for  services  to  the  state 
as  registrar  of  vital  statistics. 

The  mandate  of  the  constitution  forbidding  a  law  increasing  the  emolu- 
ments of  a  public  officer  applies  to  the  office  of  the  defendant  as  county 
treasurer,  but  his  duties  under  the  Act  of  1913  are  not  performed  as  treas- 
urer and  section  14,  article  III  does  not  apply. 

June  — ,  1914,  the  court  being  of  opinion  that  on  the  facts  in  the  case 
sUled  the  defendant  is  entitled  to  keep  the  sum  of  $2,015.90,  judgment  with 
costs  is  entered  in  favor  of  the  defendant. 


"Kinografen"  Limited  vs.  Heoiiu. 
Practice Foreign  judgment Suit  on Statement Sufficiency  of. 

A  Btatement  of  claim  based  upon  a  foreign  Judgment  not  accompanied  by  a 
full  copy  of  the  record  of  such  judgrment  la  defective,  and  when  there  Is  no  cer- 
tificate that  the  translation  of  the  Judgment  aued  on  la  correct  »iid  tbat  the  tnuiB- 
lator  was  skilled  both  In  the  langiiaKe  of  the  country  In  which  the  ludgnient  was 
rendered  and  the  English  lanKuase  and  the  affidavit  to  the  statement  merely  setB 
forth  that  the  facta  therein  stated  are  true  and  correct,  aa  affiant  la  Informed 
and  believes,  the  statement  Is  defecttva. 

In  such  a  suit,  the  client  helns  a  foreign  one,  it  la  proper  that  the  attorney 
for  the  plaintiff,  as  hla  agent,  malie  the  atfldavlt  but  It  must  conform  with  Rule  II 
of  the  Rules  of  Court  and  In  addition  to  setting  forth  that  the  facta  are  true  and 
correct,  aa  affiant  Is  informed  and  hellevea.  It  muat  contain  an  Bverment  that  It 
la  expected  to  prove  them  upon  a  trial  of  the  case. 

.   Demurrer  to  Statement  of  Claim.    No,  369  April  Term,  1914.    C.  P.  Alle- 
gheny County. 

Young,  McClintocK'  &  Painter,  for  plaintiff. 
Joseph  H.  Hiolas.  for  defendant. 

Reid,  J.,  March  10,  1914.^This  case  comes  before  us  upon  a  demurrer 
to  plaintifPs  statement  of  claim. 

The  plaintiff,  a  foreign  corporation,  having  its  principal  office  in  the 
City  of  Copenhagen.  Denmark,  brings  its  action  in  this  Court  against  tfac 
defendant  to  recover  a  sum  alleged  to  be  due  by  reason  of  the  obtaining 
by  the  plaintiff  of  a  final  judgment  against  the  defendant  before  the  Uarine 
and  Commercial  Court,  in  the  City  of  Copenhagen,  averred  to  be  a  Coflrt 
of  record.  This  Court,  according  to  the  statement  of  claim,  did  not  have 
original  jurisdiction  of  the  action,  which  was  begun  before  the  Town  Bailiff 
of  the  City  of  Copenhagen,  in  which  Bailiffs  Court  judgment  for  the  amount 
now  claimed  was  obtained,  together  with  costs;  and  this,  in  turn,  according 
to  the  pleadings,  was  the  basis  of  an  action  in  the  Marine  and  Commercial 
Court,  referred  to,  in  which  a  judgment  for  the  like  amount  was  rendered 
August  14,  1913. 

The  stfttoment  of  claim  presents  with  sufficient  clearness  and  partic- 
ularity the  averment  as  to  the  methods  by  which  judgment  was  obtained, 
the  fact  of  the  existence  of  the  courts  referred  to,  the  result  of  the  pro- 
ceedings of  those  courts,  the  amount  of  the  judgment  nndered,  together 
with  the  costs  thereby  decreed,  the  finality  of  the  judgment  of  the  Maciair 
and  Gomniercial  Conrt,  by  resaon  of  no  appeal  haTbig  bmi  lafcni  Uiwe- 
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from,'  and  the  fact  that  the  full  amount  of  the  judgment  (except  the  sum 
of  $768.38,  which  is  allowed  as  credit)  remains  unpaid  by  defendant  and 
due  to  defendant 

This  statement  is  properly  signed  by  the  attorneys  for  plaintiff.  To 
it  is  appended  an  affidavit  of  H.  C,  McClintock.  one  of  plaintiffs  counsel,  as 
follows: 

"H.  C.  McClintock,  being  duly  sworn  according  to  law,  deposes  and 
says  that  he  is  of  counsel  for  plaintiEF  above  named;  that  he  has  been 
furnished  by  plaintiff  with  all  the  facts  and  data  set  forth  in  the  foregoing 
statement  of  claim;  that  he  is  the  duly  authorized  agent  of  plaintitf  for 
ihe  purpose  of  making  alfidavit  to  said  statement,  and  that  the  facts  as 
therein  set  forth  are,  as  he  is  informed  and  believes,  true  and  correct." 

Attached  to  the  statement  of  claim  proper,  and  following  the  affidavit 
just  quoted,  is  what  purports  to  be  a  translation  of  a  "Copy  from  the 
Records  of  Judgments  of  -the  Marine  and  Commercial  Court  at  Copen- 
hagen." 

The  correctness  of  the  copy  thus  appended  purports  to  have  been  certi- 
fied to  by  an  official  of  "the  Justice's  office  of  the  Maritime  &  Commercial 
Court  at  Copenhagen." 

Upon  an  inspection  of  Exhibit  "A"  it  will  be  seen  that  the  so-called 
judgment  is  in  effect  what  we  in  our  practice  would  designate  as  an  opinion, 
in  which  certain  facts  are  referred  to  and  discussed,  including  merely  an 
abstract  of  the  contract  upon  which  the  action  purports  to  have  been 
based,  giving  the  reasons  of  the  Court  for  disregarding  certain  claims  made 
by  defendant,  and  for  the  judgment  entered  by  it,  and  concluding  with  a 
decree  or  order,  specifying  the  amount  of  the  judgment,  the  date  from 
which  interest  is  payable,  and  the  rate  of  same,  and  the  amount  of  costs 
to  be  allowed,  all  of  which  was  to  become  effective  "after  the  expiration 
of  three  days  after  the  legal  notification  of  this  judgment."  Appended  to 
this  copy  is  what  appears  to  be  a  certificate  of  service  of  notice  of  the 
jndgment  aforesaid  upon  two  solicitors,  presumably  those  who  represent* 
the  defendant,  but  there  being  nothing  in  the  copy  of  the  so-called  judg- 
ment to  indicate  whom  they  represent  in  the  proceedings. 

This  exhibit  purporting  to  be  a  translation  from  the  Danish  language. 
does  not  have  upon  its  face  any  certificate,  with  or  without  an  affidavit, 
that  the  translation  is  a  correct  one.  and  that  the  translator  was  skilled 
in  the  Danish  and  English  languages.  Nor  is  there  an  averment  in  the 
statement  of  claim  itself  that  the  translator  was  skilled  in  those  languages. 
It  can  scarcely  be  contended  that  the  affidavit  of  counsel,  in  the  absence 
of  an  averment  by  him  of  some  specific  knowledge  of  the  facts  relating 
to  the  translation,  can  be  accepted  as  priina  facie  proof  of  its  correctness. 

Defendant's  counsel  has  filed  four  reasons  for  the  demurrer:  1st.  The 
statement  is  not  supported  by  a  proper  affidavit,  being  made  by  counsel  for 
plaintiff  without  giving  any  reason  why  it  is  not  verified  by  the  plaintiff 
itself,  and  further,  as  not  being  in  compliance  with  the  rules  of  Court. 

2nd.    The  "form  of  judgment  sued  on  is  not  properly  authenticated. 

3rd.  The  translation  of  the  proceedings  of  the  foreign  court,  so  far 
as  given,  is  not  under  oath,  as  required  by  law. 

4th.  The  statement  does  not  sufficiently  allege  the  competence,  authority. 
composition  and  jurisdiction  of  the  foreign  court,  in  which  the  judgment 
aforesaid  is  alleged  to  have  been  recovered. 

We  are  of  opinion  that  the  demurrer  must  be  sustained,  chiefly  uoon 
the  ground  that  the  so-called  record  Is  not  (even  admitting  the  translation 
to  be  correct)  such  an  exemplification  of  the  entire  record  of  the  judgment 
of  a  foreign  court  as  is  required  under  the  Procedure  Act  of  1887,  in  order 
to  make  the  statement  of  plaintiff's  claim  conform  to  the  requirements  of 
that  Act 
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Wc  recognize'  the  force  of  the  argument  of  counsel  for  plaintiff,  based 
upon  Wetherilt  vs.  Stillman,  65  Pa..  105,  that  a  foreign  judgment  may  not 
be  so  completely  authenticated  as  to  be  admissible  in  court  as  proof  of 
the  existence  of  said  judgment,  but  may,  nevertheless,  be  sufficient  to  sup- 
port a  statement  of  claim  in  the  first  instance,  and  to  require  an  affidavit 
of  defense.  Thia,  however,  does  not  prevent  the  application  of  the  lav 
as  laid  down  in  the  case  of  Finch  vs.  White,  190  Pa.,  86,  which  explicitly 
rules  that  a  statement  of  claim  based  upon  a  foreign  judgment,  not  accom- 
panied by  a  full  copy  of  the  record  of  such  judgment,  is  defective.  This 
case  rests  upon  the  authority  of  Campbell  vs.  R,  R,  Co,,  137  Pa.,  574,  which 
was  an  action  brought  in  Common  Pleas  upon  a  judgment  of  the  Circuit 
Court  of  the  United  States.     Mitchell,  J„   at  page  385,   says: 

'The  plaintiffs  statement  is  defective  in  not  exhibiting  the  full  record 
of  the  suit  in  the  Circuit  Court  of  the  United  States,  on  which  the  right 
to  recover  against  the  present  defendant  depends.  The  Procedure  Act  of 
1887,  in  express  terms,  requires  the  statement  to  be  accompanied  by  copies 
of  all  notes  contracts,  elc." 

The  allegation  that  the  afKdavit  is  not  in  accordance  with  our  role  of 
Court  is  well  founded.  Rule  13  provides  for  the  making  of  such  an  affidavit 
by  an  agent  of  the  party  in  a  proper  case,  but  it  also  requires  that  "all 
facts  and  statements  which  are  within  the  affiant's  knowledge  shall  be 
sworn  or  affirmed  to  be  true,  and  all  other  facts  and  statements  .shall  be 
sworn  or  affirmed  to  be  true  as  affiant  is  informed  and  believes,  and  expects 
to  be  able  to  prove  upon  the  trial  of  the  cause."  The  affidavit  of  Mr. 
McClintock,  consequently,  is  defective  in  not  averring  in  addition  to  the 
matters  appearing  there,  that  he  expects  to  be  able  to  prove  the  said  facts 
upon  the  trial  of  the  case.  We  think  under  the  circumstances,  the  client 
being  n  foreien  one,  and  it  being  necessary  that  some  one  should  make 
the  affidavit,  it  was  properly  made  by  the  attorney  as  the  ageit  for  the 
pla-ntiff;  but  as  h^s  been  said  by  Mitchell,  J.,  in  Newbold  vs.  Pennock, 
154  Pa.,  at  page  598:  "The  approved  form  should  not  be  departed  from. 
particularly  is  this  the  case  when  there  is  a  positive  rule  of  court  Upon  the 
subject." 

We  do  not  consider  "that  the  fourth  ground  of  demurrer  is  well  taken, 
since  in  our  judgment  the  allegations  of  the  statement  of  claim  are,  as 
we  have  said  in  openino;  this  opinion,  quite  broad  and  comprehensive  as 
to  the  organization,  jurisdiction  and  powers  of  the  court  in  question.  While, 
as  indicated,  we  do  not  insist  upon  such  complete  authentication  of  an 
exhibit  as  would  be  required  to  make  it  an  independent  piece  of  evidence, 
and  therefore  do  not  entirely  support  the  first  ground  of  defendant's  de- 
murrer, yet  we  are  convinced  that  such  document  translated  from  a  foreign 
language,  should  at  least  have  attached  to  it  a  certificate  showing  by  whom 
it  was  translated,  and  the  capacity  of  the  translator  to  correctly  present 
the  matter  in  question. 

.  However,  as  was  done  in  the  case  of  Finch  vs.  White,  supra,  we  believe 
that  plaintiff  should  have  an  opportunity  to  amend  its  statement  of  claim. 

We,  therefore,  direct  that  the  plaintiff  shall  have  forty-five  days  from 
the  filintr  hereof  in  which  to  amend  said  statement  by  adding  thereto,  in 
lieu  of  Exhibit  "A."  now  attached,  a  full,  complete  and  sworn  translation 
from  the  original  records  of  the  Danish  Courts  referred  to  in  said  state- 
ment, of  an  entire  transcript  of  all  proceedings  of  whatsoever  nature, 
appearinjr  upon  the  records  of  said  Courts,  relating  to  said  action.  Leave 
is  also  R-ranted  to  plaintiff  within  said  time  to  tile  an  amended  affidavit 
which   shall  comply  with  the  Rules  of  Court. 

The  demurrer  is  sustained. 
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Poland's  Estate. 
Executors  of  invaiid  wilU Cotnpensatioii Collection 

It  la  the  Beueral  rule  that  an  executor,  bavins  no  iDtereat  In  th«  will  other 
than  to  auBIBlti  It  and  malntalii  his  appointment,  !■  not  entitled  to  relmburao- 
nunt  (or  expenaea  Incurred,  altliouKh  In  exceptional  caaea  It  may  be  proi>er  to 
make  a  reasonable  allowance  for  counael  fees  and  expenseB  of  the  loalnK  party- 
Even  In  an  exceptional  case  if  the  executor  prolonga  the  conteat  beyond  reaaon- 
able  llmlta,  he  will  not  be  allowed  compensation. 

An  executor  under  an  Invalid  will  who  rents  the  real  eatate  of  the  teatstor  la 
hot  eotltled  to  receive  commlaBlons  on  the  renta  to  be  collected  after  th*  time 
that  the  will  haa  been  declared  Invalid. 

Mo.    184    February   Term,    1914. 

Wallace  &  Waiion,  for  accountant. 
/.  McP.  CarpenUr,  for  exceptant. 

-MitLER,  J.,  May  15,  1914. — The  questions  are,  respondent's  right  to 
compensation  for  counsel  fees  and  expenses  in  defending,  as  executor,  an 
invalid  will,  and  for  commisaions  on  future  rents,  he  as  renting  agent  having 
originally  procured  some  tenants. 

Upon  the  death  of  Selima,  Poland,  Walerhouse,  the  respondent,  probated 
a  will  in  which  he  was  executor;  at  the  time  he  and  his  wife  had  knowledge 
of  a  later  will;  a  prolonged  contest  appears  from  the  record  as  between  the 
respondent  and  the  proponents  of  the  second  will,  which  finally  resulted  in  a 
decree  setting  aside  the  former  probate,  and  admitting  the  last  will  as  valid. 
The  only  interest  that  Waterhouse  had  as  executor  was  in  maintaining  his 
position  in  that  capacity,  and  an  alleged  trust  capacity  set  forth  in  the  will. 
During  this  period  he  collected  rents  and  incurred  some  expense.  His  ac- 
count, which  was  filed  only  after  special  order  to  that  effect,  shows  charges 
for  rents  collected  during  December,  1912,  and  January  and  February,  1913, 
amounting  to  $491,50;  against  these  charges,  after  claiming  commissions  at 
three  per  cent,  upon  these  rents,  he  claims  credit  for  "services  in  probating 
will  $300.00,"  and  "commissions  upon  unexpired  terms  of  several  leases 
$200.00."    These  latter  items  are  excepted  to  by  the  present  executor. 

The  general  principle  is  well  settled  in  Yerkes'  Estate,  99  Pa.,  409,  and 
Sheetz'  Appeal,  100  Pa..  200.  that  an  executor  who  became-  a  party  to  an 
issue  devisavit  vel  non,  having  no  interest  therein  other  than  to  sustain  the 
n'ill  and  maintain  his  appointment,  is  not  entitled  to  reimbursement  for  ex- 
penses incurred.  Applying  this  principle  it  is  clear  that  the  respondent  is 
entitled  to  no  compensation  whatever. 

But  it  is  stated  in  the  latter  case  above  cited,  that  "An  exceptional  case 
is  sometimes  presented  in  which  it  may  be  proper  for  a  Chancellor  to  make 
a  reasonable  allowance  for  counsel  fees  and  expenses  of  the  losing  party,  on 
the  ground  that  it  is  a  charge  which  in  equity  and  good  conscience  the  fund 
ought  to  bear." 

In  Getty's  Appeal,  8  Watts,  284,  it  was  held  that  an  interest  in  the  ques- 
tion whether  a  will  should  be  revoked,  even  though  it  involved  nothing  more 
than  the  fact  of  executor  or  trusteeship,  may  carry  with  it  a  duty  as  to  pro- 
bate, and  therefore  justify  a  reasonable  allowance.  The  amount  to  be 
allowed,  however,  must  be  upon  some  basis  of  fact;  the  cost  of  probate  and 
advertising,  if  any,  and  allowance  to  counsel  for  a  fair  test  of  the  question  is 
proper  in  certain  eases.  We  are  not  furnished  any  evidence  as  to  the  actual 
costs  paid  out;  we  do  not  question  that  counsel  performed  valuable  services, 
but  this  record  shows  that  the  executor  caused  this  litigation  to  extend  far 
beyond  reasonable  limits.  There  was  enough  in  this  ease,  after  proof  of  the 
second  will  and  codicil  had  been  offered,  to  justify  discontinuance  of  fur- 
ther contest;  for  the  prolongation  of  the  contest  after  thai  period,  counsel 
must  look  to  his  client  for  compensation,     A  very  liberal  alloi 
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Pound's  Estate. 

pensation,  including  any  costs  that  the  respondent  may  have  paid  out,  ia  fixed 
at  ¥100.00. 

Even  if  tberc  were  a  well  recosTiized  rule  that  a  renting  agent  could 
have  bis  commissions  paid  in  advance,  capitalizing  all  the  future  rents  that 
might  be  contemplated  under  the  renting  contract  niade  by  him,  the  evi- 
dence in  this  case  wholly  fails  to  establish  such  contract  whereby  future 
rents  are  payable  to  a  successor,  as  a  result  of  Waterhouse's  efforts  as  a 
renting  agent.  So  far  as  the  evidence  shows  he  is  amply  compensated  for 
the  commissions  he  has  charged.    The  second  exception  is  sustained. 

As  a  result  of  this  adjudication  the  accountant  must  be  surcharged 
$400.00. 

In  re  Certificate  Exempting  Holdera  From  Ganu  Law. 

Game Ad  of  May  1st,  1909 Persons  entitled  to  exemption  from  the  lour. 

Uniler  the  game  law  of  May  1st,  1909.  the  Game  Commissioners  can  grant 
cCRtlflcate^  expmptlnE  the  holders  from  certain  of  the  restrictions  of  the  law 
only  to  sftenta  of  public  museuma  and  teachers  of  ornllhologv-  scientists  and 
IM*0pag!itor8  of  seme,  and  It  has  no  authorlly  to  grant  the  certlflcates  except  to 
persons  espoclally  stated  to  be  eliglMe  therpfor. 

April  IS,   1914. 
Hon.  Joseph  Kalbfus, 

Secretary,  Board  of  Game  Commissioners, 
Harrisburg,  Pa. 

Sir:— This  Department  is  in  receipt  of  your  letter  of  March  30,  1914, 
inquiring  whether  the  Board  of  Game  Commissioners  has  authority  to  grant 
to  any  persons  certificates  exempting  the  holders  from  certain  of  the  restric- 
.tioDS  of  the  Game  Law  of  1  May,  1909  (P.  L  325},  or  whether  the  board 
may  grant  such  certificates  only  to  agents  of  public  museums  and  teachers 
of  ornithology,  scientists  and  propagators  of  game. 

You  are  advised  that  the  Board  of  Game  Commissioners  has  no  author- 
ity to  grant  certificates  except  to  the  classes  designated. 

The  Act  of  1  May,  1909  (P,  L.  325),  is  entitled:  "An  Act  to  provide  for 
the  protection  and  preservation  of  game,  game-()uadrupeds  and  game-birds, 
and  song  and  insectiverous  and  other  wild  birds,-  and  prescribing  penalties 
for  violation  of  its  several  provisions. " 

The  purposes  expressed  in  the  title  are  enforced  by  the  detailed  pro- 
visions of  thirty-two  sections.  Section  6  provides  that  the  game  laws  are 
not  to  apply  to  public  zoological  gardens,  or  to  the  Board  of  Game  Com- 
missioners, and  then  contains  the  following  language,  which  gives  rise  to 
your  inquiry: 

"The  said  Board  of  Game  Commissioners  shall  be  empowered  to  grant 
certificates,  at  their  discretion,  to  the  agent  of  any  public  museum  in  this 
Commonwealth,  or  to  a  teacher  of  ornithology  in  any  school  within  this 
Commonwealth,  authorizing  the  holder  thereof  to  take  birds,  their  nests  and 
eggs,  for  strictly  scientific  study  or  for  mounting,  or  to  any  other  person, 
or  for  propagating  purposes  within  the  state,  in  accordance  with  the  follow- 
ing provisions,"  etc. 

The  following  provisions  empower  the  Board  of  Game  Commissioners 
to  grant  three  classes  of  certificates,  known  respectively  as  "ordinary,"  "spe- 
cial" and  "propagating"  certificates, 

"Ordinary"  certificates  may  be  granted  "to  any  properly  accredited  per- 
son and  legally  authorized  to  act  as  the  agent  of  any  public  museum,  or  to 
the  teacher  of  ornithology  in  any  school  within  the  Commonwealth,  residing 
ir>  this  Commonwealth." 

"Special"  certificates  may  be  granted  "only  to  a  person  of  known  ssien- 
tific  attainment  in  ornithology." 
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In  re  CertlS''ste  Exempting  Holders  From  Olune  Law. 

"Propagating"  certificates  may  be  granted  to  "any  person  or  corporation 
or  association  desiring  to  operate  a  propagating  plant  for  game  in  this  (Jom- 
mon  wealth." 

The  certificates  give  the  holders  thereof  certain  extraordinary  privileges 
ill  regard  to  the  taking  of  birds,  neata  and  eggs. 

The  questions  are,  first,  whether  by  the  use  of  the  words  "to  any  other 
person"  in  Section  6,  the  legistatuj-e  intended  to  give  the  Board  of  Garttt 
Commissi  oners  power  to  grant  certificates  at  its  discretion  to  whomsoever 
the  board  pleased,  and,  second,  if  the  legislature  did  so  intend,  what  kind  of 
certificates  was  the  board  empowered  to  give  to  the  persons  Whortr  it  de- 
sired to  favor? 

It  will  be  noted  that  in  providing  for  the  issuance  of  ordinary,  special 
and  propagating  certificates,  the  act  in  each  case  limits  the  persons  to  whom 
such  certificates  may  be  granted.  No  one  except  the  agent  of  a  museum, 
or  a  teacher  of  ornithology,  may, secure  an  ordinary  certificate;  tie  one  ex- 
cept a  person  of  known  scientific  attainment  in  ornithology  may  be  granted 
a  special  certificate,  and  propagating  certificates  are  to  be  issued  only  to 
persons  who  desire  to  operate  propagating  plants  for  game. 

There  is  no  provision  for  any  kind  of  certificate  which  may  be  issued  to 
a  person  not  included  within  these  three  classes.  This  is  a  very  clear  indi- 
cation that  the  legislature  did  not  intend  persons  other  than  those  included 
within  the  three  classes  to  obtain  certificates  exempting  them  from  the  Op- 
eration of  the  Game  Laws. 

The  Board  of  Game  Commissioners  is  empowered  to  grant  certificates 
only  "in  accordance  with"  the  provisions  of  Section  6  relative  to  the  kinds 
of  certificates.  As  those  provisions  do  not  empower  it  to  grant  certificates 
to  persons  who  are  not  agents  of  museums,  teachers,  scientists  or  propa- 
gators, the  board  is  not  empowered  to  grant  certificates  at  all  to  other 
persons. 

A  reading  of  the  entire  act  shows  a  careful  and  deliberate  intention  to 
exempt  from  its  operation  only  those  classes  of  persons  whose  activities  will 
forward  the  science  of  game  protection,  and  it  seems  probable  that  the 
word  "or"  in  the  phrase  "the  said  Board  of  Game  Commissioners  shall  be 
empowered  to  grant  certificates  at  their  discretion  *  *  *  to  any  other 
person,  or  for  propagating  purposes,"  was  inserted  as  the  result  of  a  typo- 
graphical error  and  that  what  the  legislature  meant  was  that  the  board 
might  grant  certificates  at  its  discretion  "to  any  other  person  for  propagat- 
ing purposes." 

That  this  was  the  intention  of  the  legislature  seems  more  likely,  in  view 
of  the  provisions  of  the  act  passed  the  same  day,  viz.:  I  May,  1909  (P.  L. 
353),  to  protect  the  fish  within  the  Commonwealth.  Section  18  of  this  act 
gives  the  Commissioner  of  Fisheries  the  right  to  give  written  permission  to 
catch  fish  at  any  season  of  the  year,  or  with  any  kind  of  device  "to  persons 
engaged  in  scientific  research;  and  also  to  corporations,  associations,  per- 
son, or  persons,  for  the  purpose  of  propagation  of  fish  or  stocking  waters 
therewith." 

I  therefore  conclude  that  the  Board  of  Game  Commissioners  had  no  au- 
thority to  grant  a  certificate  exempting  the  holder  thereof  from  the  opera- 
tion of  the  game  laws,  except  the  three  forms  of  certificates  hereinbefore 
mentioned,  and  that  it  has  no  authority  to  grant  these  certificates  except  to 
the  persons  specially  stated  to  be  eligible  therefor. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 
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Tri-Sute  Oil  &  Supply  Co.  vt.  Pittsburgh  &  Allegbenjr  Telephoae  Co. 

Justice  of  the  peace Assumpsit Amending  name  of  the  defendant Appeal 

Waiver  of  defects  in  proceeding Certiorari Practice. 

In  a.BBUinpait  before  an  aldermui  the  defendant  waa  served  apparently  as  * 
corporation.  On  the  return  day  the  defendaJit  did  not  appear  and  on  motion  of 
the  plaintiff  and  without  notice  the  name  of  the  defendant  was  chanced  so  as  to 
constitute  It  a  partnership  and  Judgment  was  entered.  Defendant  appealed  but 
the  appeal  was  not  perfected  by  (lUag  It  In  court- 
field  that  the  appeal  operated  to  cure  the  defect  caused  by  the  amandmmt  ta 
tLe  name  of  the  defendant 

The  application  for  a  writ  of  certiorari  to  determine  the  Jurisdiction  of  a 
Justice  of  the  peace  Is  too  late  when  made  mora  than  twenty  days  after  knowl- 
edKS  of  the  exletence  of  the  Judgment. 

Certiorari.     No.  1593  April  Term.  1914.    C.  P.  Allegheny  County. 


SwEABiiJGEN,  J.,  May  14,  1914.— This  is  a  Writ  of  Certiorari  issued  to  Martin 
J  GriSin,  an  alderman  of  the  City  of  Pittsburgh,  Pennsylvania.  On  December 
4,  1913,  a  summons  was  issued  by  the  said  alderman  in  a  suit  by  the  Receiv- 
ers of  the  Pittsburgh  &  Allegheny  Telephone  Company  vs.  Tri-State  Oil  & 
Supply  Company.".  It  was  not  staled  whether  the  defendant  was  a  corpora- 
tion, an  individual,  or  a  partnership.  The  summons  was  not  properly  served. 
Upon  the  return  day,  December  12,  1913,  no  defendant  appeared,  and  on 
motion  of  the  plaintiff  the  record  was  amended  so  as  to  read  "Abe  Kapner  and 
Dave  Kapner,  doing  business  as  Tri-State  Oil  ft  Supply  Company."  There- 
upon, after  hearing,  judgment  was  entered  in  favor  of  the  plaintiff  against 
the  defendants,  Abe  Kapner  and  Dave  Kapner,  for  $65.66,  with  costs. 

On  January  2,  1914,  the  defendants  appeared  and  appealed  from  the 
judgment,  and  entered  bail  in  the  sum  of  $50  for  costs  accrued  and  to  accrue. 
A  certificate  having  been  filed  that  no  appeal  had  been  entered  in  the  County 
Court,  an  execution  was  issued  on  February  19,  1914,  upon  the  aforesaid 
judgrnent,  returnable  March  11,  1914.  Thereupon,  March  3,  1914,  this  Writ 
of  Certiorari  was  issued. 

It  may  be  admitted  that  the  defendants  were  not  properly  in  court  when 
the  record  was  amended  on  December  12,  1913.  No  notice  having  been 
given  them  of  such  an  amendment,  the  judgment  which  was  entered  by  the 
jtlderman  was,  therefore,  invalid.  If  this  were  all  that  appeared,  we  would 
be  obliged  to  reverse  the  judgment.  But  the  defendants,  knowing  of  the 
existence  of  that  judgment,  appeared  before  the  alderman,  appealed  from  it, 
having  given  the  bond  required  by  law  for  that  purpose.  For  reasons  of 
their  own,  they  did  not  see  fit  to  file  their  appeal  within  the  time  prescribed 
by  law,  and  they  never  did  take  any  action  until  after  an  execution  had  been 
issued.  In  our  opinion,  the  taking  of  an  appeal  by  the  defendants  operated 
to  cure  any  defects  there  might  have  been  in  the  prior  proceedings,  because 
the  justice  had,  no  doubt,  jurisdiction  of  the  subject  matter  of  the  suit. 

Jones  vs.  Delaware  &  Hudson  Canal  Company,  1  Phila.,  570. 

Besides  this  the  defendants  neglected  to  sue  out  their  Writ  of  Certiorari 
for  a  period  of  more  than  twenty  days  after  they  were  aware  of  the  exist- 
ence of  the  judgment.  While  a  Writ  of  Certiorari  may  issue  after  the  ex- 
piration of  the  period  of  twenty  days,  in  case  the  alderman  did  not  have  jur- 
isdiction, yet  application  must  be  made  within  twenty  d^ys  after  knowledge 
of  the  rendition  of  the  judgment. 

Rice,  P.  J.,  in  Hillside  Iron  &  Coal  Company  vs.  Featherman,  1  Kulp,  314. 

For  the  reasons  hereinbefore  stated  tHe  judgment  must  be  affirmed. 

And  now.  to-wit.  May  14,  1914,  after  argument  and  upon  consideration, 
the  Specifications  of  Error  are  overruled  and  the  judgment  is  aSinned. 
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Hinsdak  Hinitig  uid  HUlins  Co.  vs.  N&tioiul  Bank  of  Westem  Pennaylvania. 
Fraclict Delay  in  trial Laches Non-swI. 

AuumiMlt  WM  brou^t  In  1«01  and  &  atateineiit  ftnd  atUdftvit  ot  Oefance 
tllsd.  Plaintiff  waa  a  for«tKn  corporation  and  ln.l»03  an  order  wu  made  lor  U 
to  entar  ■eourltv  for  costB.  Notblny  turtli«r  waa  done  until  HI*  when  a  bond 
wa«  tU«d  and  tbe  caaa  put  at  leaue. 

Beld  that  be<uuBe  of  plalotlfTs  laches  the  defendant  was  entitled  to  a  non- 
ault. 

Sur  rule  to  strike  oS  approval  of  bond  and  enter  judgment  of  non-suit. 
No.  621  July  Term,  1901.    C.  P.  Allegheny  County. 


SbafBii,  J.,  June  29,  I914.~-The  action  is  assumpsit,  brought  in  1901.  An 
affidavit  of  claim  was  filed,  which  was  demurred  to  and  the  demurrer  over- 
ruled. An  affidavit  of  defense  was  thereupon  filed,  and  in  January,  1902,  the 
case  was  put  at  issue.  In  July,  1902,  the  petition  of  the  defendant  was  pre- 
sented, showing  that  the  plaintiff  was  a  corporation  under  the  laws  of  New 
Jersey,  that  a  large  number  of  depositions  would  be  required  on  the  part  of 
the  defendant  and  a  large  bill  of  costs  incurred,  and  asking  that  the  court 
order  the  plaintiff  to  enter  security  for  the  costs  in  the  sum  of  $300.00.  On 
November  15,  1902,  a  stipulation  signed  by  counsel  for  plaintiff  and  defendant 
was  filed,  to  the  effect  that  an  order  might  be  made  on  the  rule  for  security 
for  costs,  that  the  plaintiff  should  enter  security  for  costs  in  the  sum  of  One 
Hundred  Dollars  and  that  proceedings  be  stayed  until  the  approving  and 
entering  of  such  security,  except  that  both  parties  should  be  at  liberty  to 
proceed  with  the  taking  of  depositions  and  testimony,  upon  the  filing 
whereof  an  order  was  made  making  absolute  the  rule  for  security  for  costs, 
and  directing  such  security  to  be  entered,  to  he  approved  by  the  court,  in 
the  sum  of  $100.00,  the  proceedings  to  be  stayed  in  the  meantime  with  liberty 
to  the  parties  to  take  depositions  as  stated.  Nothing  fiu-ther  was  done  in 
the  case  until  March  6,  1913,  when  a  bond  was  given  in  $100  as  required  by 
the  order  and  approved  hy  the  court  and  ordered  to  be  filed,  and  at  the  same 
time  a  praecipe  for  issue  was  filed  and  the  case  placed  in  the  issue  docket. 
The  defendant  had  no  knowledge  of  the  bond  having  been  given  and  the 
praecipe  for  issue  being  filed  until  May,  1914,  when  the  case  came  up  for 
trial,  whereupon  the  petition  for  the  present  rule  was  filed. 

In  answer  to  the  rule  the  plaintiffs  say  that  the  reason  that  no  proceed- 
ings were  taken  after  the  rule  to  give  security  was  made  absolute  was  that 
neither  at  that  time  nor  subsequently  did  the  plaintiff  have  sufficient  money 
to  procure  a  bond,  and  that  the  officer  who  makes  the  answer,  being  secre- 
tary of  the  company,  had  no  knowledge  whatever  of  the  order  to  give  secur- 
ity until  very  shortly  before  it  was  actually  given  in  1913,  but  that  it  was 
supposed  that  the  case  was  proceeding  regularly  and  did  not  come  up  on 
account  of  the  lapse  of  time  required  for  cases  to  come  to  trial;  and  that  the 
treasurer  of  the  company  may  have  had  knowledge  of  the  rule,  but  that  him- 
self and  the  other  officers  did  not  know  of  it.  At  the  time  of  the  argument 
the  plaintiff  presented  an  amendment  to  the  affidavit  of  claim,  which  if 
allowed  greatly  reduces  the  amount  claimed  from  the  defendant,  confining 
its  claim  to  actual  expenditures  alleged  to  have  been  made  upon  the  mines 
in  the  case.  The  defendant's  claim  to  have  a  judgment  of  non  pros,  entered 
against  plaintiff  is  founded  upon  the  presumption  of  abandonment  of  the 
cause  by  the  plaintiff  which  is  claimed  to  arise  from  the  circumstances  of 
the  lapse  of.time  during  which  the  plaintiff  failed  to  prosecute  the  action.  In 
the  case  of  Munley  vs.  Sugar  Notch  Borough,  215  Pa.  St.,  228,  a  delay  con- 
siderably less  than  that  which  appears  in  this  case  was  said  to  clearly  entitle 
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the  defendant  to  a  non  pros.  In  that  case,  and  in  the  case  of  Waring  vs. 
Penna.  R.  R.  Co.,  176  Pa.  St.,  172,  and  some  other  of  the  cases  where  the 
matter  has  been  discussed,  a  suit  had  been  brought  but  no  declaration  filed. 
In  some  of  those  cases  it  was  suggested  that  the  defendant  might  have  com- 
pelled the  plaintifi  at  any  time  to  file  a  declaration,  but  in  the  last  named 
case  it  was  said  that  that  is  no  reply  to  the  defendant's  claim  of  laches,  that 
it  is  not  the  duty  of  the  defendant  to  compel  the  plaintiff  to  proceed  but  the 
plaintiff's  duty  to  proceed  within  a  reasonable  time.  In  the  present  case 
pleadings  had  been  filed,  but  the  proceedings  were  stayed  until  a  certain 
bond  should  be  given  by  the  plaintiff.  The  defendant  was  therefore  in  a 
much  worse  position  in  this  case  than  the  defendants  in  the  cases  above 
cited,  for  the  reason  that  he  had  no  means  whatever  of  compelling  the  plain- 
tiff to  proceed.  In  additional  to  these  general  considerations  it  appears  from 
the  pleadings  that  the  case  is  one  in  which  a  delay  of  many  years  is  very 
likely  to  be  very  prejudicial  to  the  defendant,  as  some  of  the  matters  in  ques- 
tion took  place  in  the  mining  districts  of  Colorado,  some  thirteen  or  more 
years  ago,  and  the  difficulty  of  furnishing  proof  must  have  been  greatly 
enhanced  by  the  delay.  Upon  consideration  of  the  circumstances  of  the 
cases  in  which  the  rule  was  applied  and  the  circumstances  of  the  present  case, 
we  are  of  opinion  that  the  rule  to  enter  judgment  of  non  pros,  must  be  . 
made  absolute. 


O'DonneU's  Eatnte. 

WilU Widow Lift  estate Childrtn  Ifvtnf  at  the  death  of  the 

SecitTity  for  life  estate. 

Testator  bequeathed  his  estate  to  bis  wife  "so  lone  as  she  aball  live  and 
remain  my  widow,  and  at  her  death  to  be  equally  divided  (unong  my  children  wbo 
are  then  lIvlnK."  At  the  testator's  death  there  were  living  the  wife,  a  daughter 
and  minor  grandchildren,  being  the  children  of  a  deceased  son.  The  widow  did 
not  remarry  and  the  daughter  petitioned  that  the  estate  be  given  to  her  without 
bond,  to  which  the  guardian  of  the  grandcblldrea  objected. 

Held  that  the  words  "then  living"  referred  to  the  death  ot  the  widow  and  u 
the  daughter's  Interest  was  a  contingent  one  depending  upon  her  outliving  bar 
brother,  whose  Interest  was  a  life  estate,  the  guardian  of  the  minors  waa  entitled 
to  demand  that  security  be  given  by  the  widow  for  the  preservation  of  the  estate. 

Decedent's  estate.    No.  9S  March  Term,  1912.    O.  C.  Allegheny  County. 


OvEi,  P.  J.,  July  7,  1914.— Charles  O'Donnell  died  testate  January  3rd.  1911, 
making  the  fallowing  disposition  of  his  residuary  estate: 

"I  give,  devise  and  bequeath  to  my  beloved  wife,  Sarah  O'Donnell,  in 
lieu  of  her  dower  if  she  should  so  elect,  all  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  and  mixed,  whatsoever  and  wheresoever  the 
same  shall  be,  so  long  as  she  shall  live  and  remain  my  widow,  and  at  her 
death  to  be  equally  divided  among  my  children  that  are  then  living. 

If  in  the  good  judgment  of  my  wife  she  shall  think  it  best  to  marry, 
then  I  will  that  she  shall  become  the  sole  owner  of  one^third  of  my  estate, 
Ihe  balance  to  be  divided  equally  among  the  children  that  are  living  at  the 
date  of  her  marriage." 

When  the  will  was  executed  he  had  four  children,  but  only  one  child, 
Sarah  A.  Hernon,  survived  him,  and  two  grandchildren,  Hilda  and  Armadilla 
O'Donnell,  minor  children  of  Charles  O'Donnell,  a  deceased  son  of  the 
testator.  His  wife  survived  him,  has  not  remarried,  and  the  only  child, 
Mfs.  Hernon,  who  claimed  that  she  and  the  widow  are  the  only  persons 
interested  in  the  estate,  by  writing  filed,  request  that  the  fund  here  for  dis- 
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tribution  should  be  distributed  to  the  widow  without  requiring  security. 
The  guardian  of  the  minor  children  objects  to  this  being  done,  alleging  thkt 
[hey  have  a  vested  interest  in  the  residue,  being  included  in  the  word 
'children,"  and  if  not,  that  the  interest  of  Mrs.  Hernon  is  liable  to  be 
defeated  by  her  death  before  the  widow's  marriage  or  death,  that  there 
would  then  be  intestacy,  and  the  estate  vest  in  the  grandchildren,  if  they 
survived,  as  next  of  kin. 

In  Haliowell  vs.  Fhipps,  2  Wharton,  376.  Mr.  Justice  Rogers  said  that 

"Under  a  bequest  to  children,  grandchildren  and  other  remote  issue 
are  extruded,  unless  it  be  the  apparent  intention  of  the  testator,  disclosed 
by  bis  will,  to  provide  for  the  children  of  a  deceased  child.  *  *  *  The 
word  'children'  does  not  ordinarily  and  properly  speaking  comprehend 
grandchildren  or '  issue  generally.  Their  being  included  in  that  term  is 
only  permitted  in  two  cases,  viz,,  from  necessity  which  occurs  when  the 
will  would  remain  inoperative  unless  the  sense  of  the  word  'children'  were 
extended  beyond  its  natural  import,  and  where  the  testator  has  clearly 
shown  by  the  other  words  that  he  did  not  intend  to  use  the  term  'children' 
in  the  proper  actual  meaning,  but  in  a  more  extensive  sense." 

This  rule  has  been  followed  in  Hunt's  Estate,  133  Pa.,  260;  Long's 
Estate,  228  Pa.,  594-603,  and  other  cases.  These  grandchildren  then  are 
excluded  unless  this  case  is  within  one  or  both  of  the  exceptions  to  the 
rule.  The  first  exception  is,  "when  the  will  would  remain  inoperative  unless 
the  sense  of  the  word  'children'  were  extended  beyond  its  natural  import," 
and  if  the  gift  to  children  is  contingent  upon  them  being  living  at  the 
remarriage  or  death  of  the  widow,  should  Mrs.  Hernon  die  before  either 
event  and  the  grandchildren  be  excluded,  there  would  be  intestacy,  the 
will  would  remain  inoperative,  and  perhaps  this  case  would  be  within  the 
first  exception. 

It  is  not  necessary,  however,  to  decide  this  question  now,  for  if  the 
gift  to  the  children  be  contingent,  security  must  be  required  of  the  widow 
to  protect  the  interest  of  the  persons  in  whom  title  to  the  fund  would  vest 
at  her  marriage  or  death. 

It  may  be  that  under  the  "artificial  canon  of  construction"  formerly 
applied,  that  the  period  of  survivorship  would  be  held  to  he  the  death  of  the 
testator;  but  in  Mulliken  vs.  Earnshaw,  209  Fa.,  206,  this  rule  was  not  fol- 
lowed. There  the  testator  after  he  devised  to  his  widow  for  life,  directed 
as  follows:  "And  from  and  immediately  after  her  death  or  marriage,  I  give 
and  devise  my  said  real  estate  unto  my  children  then  living,  and  the  issue 
of  any  that  may  be  deceased,  in  equal  parts  and  shares  absolutely  and  in 
fee  simple,  the  issue  of  any  deceased  child  to  take  only  the  deceased  parent's 
share,"  and  it  was  held  that  the  remainders  to  the  children  were  contingent. 
In  discussing  the  question  Mr.  Chief  Justice  Mitchell  said  (p.  229) 

"The  want  of  harmony  in  the  cases  dealing  with  the  period  to  which 
the  words  'then  living'  or  similar  phrases  in  a  will  should  be  applied,  arises 
mainly  from  the  artificial  canon  of  construction,  that  the  period  intended 
i?  presumed  to  be  the  death  of  the  testator.  The  canon  itself  grew  out 
of  the  preference  in  the  policy  of  the  law  in  all  doubtful  cases  for  vested 
rather  than  contingent  interests.  Like  all  artificial  rules,  it  had  the  con- 
stant tendency  to  become  an  arbitrary  fetter  instead  of  a  mere  instrument 
for  the  ascertainment  of  the  testator's  intent.  The  policy  of  the  latter  cases 
in  his  State,  if  not  everywhere,  is  to  get  back  to  the  true  rule  of  looking 
only  to  the  actual  intent  There  is  no  sound  reason  in  the  nature  of  things 
why  the  actual  meaning  of  the  person  using  the  words  should  not  be  sought 
in  the  case  of  a  will  exactly  as  it  is  in  the  case  of  a  contract." 

Here  by  the  terms  of  the  will  the  gift  over  at  the  widow's  death  is  to 
"the  children  that  are  then  living,'"  and  the  adverb  then  certainly  refers 
to  the  widow's  death.    The  gift  over  of  two  thirds  of  the  estate  it  she  raar- 
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ries  is  to  "the  children  (hat  are  living  at  the  date  of  her  marriage,"  the 
period  of  survivorship  being  thus  clcSirly  fixed.  There  seems  to  be  no 
room  for  doubt  that  the  testator  did  not  intend  that  the  word  "living" 
should  refer  to  his  death,  but  to  the  death  or  marriage  of  his  widow.  Then 
as  the  interest  of  Mrs.  Hernon  in  the  estate  is  liable  to  be  defeated  by  her 
death  before  the  marriage  or  death  of  the  widow,  and  the  widow  has  but 
a  life  estate  and  a  conditional  absolute  estate  in  one-third,  security  mast 
be  required  in  distribution  to  her,  or  a  trustee  appointed  to  hold  the  fund 
during  her  life,  or  widowhood. 


Hirah  vs.  Anderson  Hotel  Company. 

t  of Liability  for Grots 

The  plalntin,  who  w&s  In  the  habit  of  patronizing  the  defendant's  hotel,  aent 
hlB  crunk  by  expresa  for  storaee  In  the  trunk  room  of  the  hotel  to  Kwait  Us 
arrival.  Twelve  days  later  he  arrived.  HIh  trunk  had  been  stored  ae  directed 
but  ItB  contenta  had  been  stolen.  In  an  action  to  recover  the  value  of  the  Btolea 
articles  it  was  Held  that  the  defendant  owed  the  duty  of  ordinary  care  In  keeping 
platntlfTa  trunk'  until  he  arrived.  He  could  not  be  considered  a  gratuitous  bailee 
and  therefor  liable  only  for  gross  negllBence.  for  the  reason  that  the  arrange- 
ment  was  mutually  advantageous  to  both. 

It  could  not  be  said  under  the  circumstances  of  this  case  that  the  delay  of 
twelve  days  la  the  arrival  of  the  plalnllfT  so  changed  the  relation  of  the  parties 
that  the  defendant  became  a  graCultouB  bailee  and  hence  liable  for  gross  ues- 
llgenee  only. 

Trespass.     No.  136  Third  Term,  1913.     C.  P.  Alltgheny  County. 

Joseph  Stadtfeld,  for  plaintiff. 

Blakeley  &  Calvert  and  Frank  S.  Delp,  for  defendant 

RfiiD,  J.,  February  25,  1914.— This  is  an  action  of  trespass  to  recover  for 
the  loss  of  clothing  and  articles  of  personal  wear  and  use,  alleged  to  have  been 
taken  from  plaintiffs  trunk  whilst  it  was  deposited  in  defendant's  trunk  room. 

Defendant,  as  its  name  indicates,  is  an  inn  keeper  in  the  City  of  Pittsburgh. 

Plaintiff,  before  the  2nd  of  October,  1910,  had  been  in  the  habit  of  patroniz- 
ing defendant's  hotel  as  a  guest,  whenever  his  business,  which  was  that  of  a 
traveling  saluman,  brought  him  to  Pittsburgh.  He  knew  of  the  existence  of  the 
trtmk  room  maintained  by  the  defendant  for  the  use  of  its  patrons,  and  on  former 
occasions  had  sent  his  trunk  on  in  advance  to  be  kept  in  that  room  pending  his 
arrival  No  charge  was  made  by  the  hotel  for  this  service,  it  being  a  matter  of 
convenience  for  the  accommodation  of  actual  or  prospective  guests. 

On  October  2n(l,  1910,  plaintiff,  intending  to  become  a  guest,  sent  his  trunk 
to  the  hotel  of  defendant  per  Adams  Express  Co.,  to  be  kept  there  until  his 
later  arrival.  He  arrived  and  registered  and  actually  became,  a  guest  on  October 
14,  twelve  days  later.  On  sending  for  his  trunk,  and  its  being  brought  to  his  room, 
it  was  opened  and  plaintiff  found  that  practically  everything  of  value  had  bten 
removed  by  some  one  who,  so  plaintiff  claims,  rifled  it  during  the  time  it  was 
Stored  there. 

Plaintiff's  statement  averred  negligence  in  the  care  of  the  trunk,  resultii^ 
in  the  loss,  and,  after  a  trial  the  jury  found  a  verdict  for  him  of  $28&31. 

Defendant  moved  for  a  new  trial,  and  that  moticm  is  now  before  us  Sox 
consideration. 

The  only  reason  urged  by  defendant's  counsel  upon  the  hearing  of  the  moticm 
was  that  the  Court  erred  in  instructing  the-  jury  that  the  measure  of  duly  which 
the  defendant  owed  to  plaintiff  was  ordinary  care,  and  in  declining  to  instruct 
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them  that,  under  the  circumstarcts,  defendant  could  only  be  held  liable  for  gross 
negligoice. 

The  case  wa.s  tried  by  the  Court  upon  the  assumption  that  the  defendant  was 
a  gratuitous  bailee,  acting  merely  for  the  convenience  of  the  prospective  guest, 
and  that  a  different  rule  should  be  applied,  in  consequence,  to  the  duty  which 
defendant  owed  with  regard  to  the  trunk  deposited  with  the  bailee  in  advance  of 
the  guests's  arriTal. 

If  the  Court  had  been  correct  in  this  position,  it  would  follow  that  it  erred 
in  its  instructions,  since  there  can  be  no  doubt  that  the  trtie  rule  as  to  the  duty 
which  a  gratuitous  bailee  owes  is  that  he  shall  not  be  grossly  negligent — in  other 
words,  only  liable  for  loss  due  to  such  negligence. 

The  authorities  cited  by  both  plaintiff's  and  defendant'!  counsel,  in  their  re- 
spective briefs  on  the  rule  for  a  new  trial,  have  convinced  us  that  the  law  as 
between  inn  keeper  and  guest  have  been  applied  to  the  deposit  of  the  trunk  in 
question  in  this  case.  The  past  and  prospective  relationship  of  the  parties  mnsf 
be  considered.  Plaintiff  as  a  guest  had  the  use  of  the  accommodation  of  the 
trunk  room;  it  was  there  for  his  use  in  the  future.  It  was  mutually  advan- 
tageous to  the  parties.  The  advantage  to  the  plaintiff  was  that  his  trunk  should 
be  stored  and  cared  for  by  an  inn  keeper  in  whom  he  had  confidence,  pendinff 
his  arrival,  and  the  re-establishment  of  his  status  as  an  actual  guest— and  the 
advantage  to  the  inn  keeper  was,  that  he  was  assured  of  the  profit  incident  to  the 
patronage  of  the  guest  for  whose  anticipated  coming  he  thus  provided. 

The  ease  of  Hoyt  vs.  Clinton  Hotel  Co.,  35  Sup.  Ct,  297,  supports  this  posi- 
tion.   Henderson,  J.,  at  page  299,  says : 

"The  provision  for  storage  of  trunks  was  convenient  for  the  plaintiff,  and 
was  an  incident  of  the  business  carried  on  by  the  defendant,  and  was  pre- 
sumably, to  some  extent,  an  inducement  to  a  continued  patronage  of  the  hotel. 
When  trunks  were  placed  in  the  custody  of  the  defendant  in  the  room  provided 
for  that  purpose,  a  bailment  was  created  for  mutual  advantage.  An  unexplained 
loss  of  the  property  in  the  hands  of  the  bailee  gives  rise  to  a  presumption  of 
negligence  where  such  a  bailment  exists  and  the  bailee  is  liable  for  his  failure 
to  exercise  ordinary  care." 

The  only  limitation  on  the  establishment  of  the  relation  of  guest  with  the  inn- 
keeper to  whom  a  trunk  has  been  thus  previously  committed,  seems  to  be  that 
his  arrival  must  not  be  unteasonably  delayed.  It  cannot  be  said  that  it  is  an 
unreasonable  delay  to  follow  one's  trunk  twelve  days  after  its  arrival.  In  this 
case  the  relationship  of  guest  was  actually  in  good  faith  established,  and  under 
the  authorities,  it  related  back  to  the  date  of  the  arrival  of  the  trunk. 

The  inn  keeper  under  these  circumstances,  instead  of  being  merely  liable 
for  ordinary  care,  became  practically  an  insurer  of  the  safety  of  the  guest's  prop- 
erty against  theft  or  unwarranted  interference:    Shultz  vs.  Wall,  134  Pa.,  262. 

The  instructions  given  were,  under  the  circumstances,  much  more  favorable 
than  defendant  had  a  right  to  expect.  The  rule  as  to  ordinary  care  only  was 
stated  and  repeated  by  the  Court,  thus  fixing  a  measure  of  duty  far  below  the 
standard  which  might  have  been  required  by  the  actual  legal  relationship  of  the 
parties.  Instead  of  applying  the  severe  rule  of  insurer,  we  laid  down  the  liberal 
one  that  governs  a  Iwilee  who  is  not  merely  a  gratuitous  one,  namely,  that  of 
ordinary  care.  We  have  shown  that  the  bailment  was  not  gratuitous  here,  and 
vire  were  therefore  correct  in  thus  presenting  the  law.  Had  plaintiff  not  prevailed, 
he  might  well  complain  of  the  Court's  erroneous  ruling,  since  he  might  well  have 
asked  for  the  application  of  the  more  stringent  rule  above  referred  to;  but  under 
the  circumstances  the  defendant  has  no  grounds  for  complaint. 

The  motion  for  new  trial  is  refused. 
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Hutchinson  vs.  Borough  of  Wilkinsburg. 

Boroughs Boards    of   HedHh— —Regulations Violation    of Convictions 

Legality  of Acts  of  May  lUk,  1893,  June  2Alh,  1895.  June  Ulh,  1913. 

Wber*  there  is  a  summary  conviction  baaed  on  the  violation  of  the  rules  of 
the  Board  of  Health  of  a  borough,  paused  purauant  to  the  authority  bo  to  do 
vested  In  borouEhs  by  the  .4cts  of  May  11th.  1893,  and  June  £4th.  1896,  such  con- 
v:ctIon  win  be  reversed  upon  appeal  because  the  Act  of. June  ISth,  1913,  providing 
for  the  astabllahment  and  maintenance  of  Boards  of  Health  in  borougliB  and 
townships,  repeals  the  former  acts  on  th«  subject  and  thero  Is  no  law  to  sustain 
the  validity  of  the  ordinance. 

Certiorari.    No.  2075  January  Term.  1914.    C.  P.  Allegheny  County. 

/.  E.  Hindman,  for  plaintiff. 
M.  L.  Thompson,  for  defendant. 

REiu,  J.,  May  16.  1914.— This  is  a  certiorari  sutd  out  by  R  B.  Hutchinson, 
plaintiff  in  error,  to  review  the  judgment  of  James  G.  Storer,  Esquire,  a 
Justice  of  the  Peace  of  the  Borough  of  Wilkinsburg,  before  whom  a  sum- 
mary conviction  of  the  plaintiff  in  error  was  had  upon  the  charge  of  vio- 
lating the  provisions  of  Rule  4  of  Ordinance  No.  278,  of  the  Borough  of 
Wilkinsburg. 

Ordinance  No.  278  is  entitled  as  follows:  "Approving  the  following 
rules  and  regulations  providing  for  the  examination,  licensure  and  rcgi»- 
iration  of  persons,  firms  or  corporations  engaged  or  engaging  in  the 
bnsiness  or  work  of  plumbing  or  house  drainage  in  the  Borough  of 
Wilkinsburg,  of  the  Board  of  Health  of  the  Borough  of  Wilkinsburg,  to- 
gether with  sections  and  parts  of  sections  thereto  belonging,  and  also 
describing  the  penalties  for  the  violation  of  the  same,  and  the  clauses 
lor  enforcing  said  penalties." 

The  rules  and  regulations  of  the  Board  of  Health  of  the  Borough  thus 
sought  to  be  enacted  into  a  !aw  are  introduced  by  the  following  title: 
"Providing  for  the  examination,  licensure  and  registration  of  persons, 
firms  or  corporations  engaged  or  engaging  in  the  business  or  work  of 
plumbing  or  house  drainage  in   the  Borough   of  Wilkinsburg." 

The  whole  proceeding  is  informal,  and  were  it  the  intention  of  plain- 
tiff in  error  to  escape  by  a  mere  technicality,  the  Court  could  easily  re- 
verse the  proceedings  on  such  ground.  The  information  charging  the 
cfferise,   sworn    to    November  21st,   1913,   omits  any   date  upon   which   the 

alleged   offense   was   committed,    simply  specifying  "on   the day    of 

A.  D.  1913." 

The  information  then  proceeds  as  follows:  "Defendant  aforesaid  did 
then  and  there  violate  Section  No.  2  of  Rule  4  of  Ordinance  No.  278  of 
rules  and  regulations  of  the  Board  of  Health  of  the  Borough  of  Wilkins- 
burg relating  to  leader  pipes  and  material  for  inside  and  outside  leaders. 
This  action  for  the  recovery  of  the  fine  in  accordance  with  the  provisions 
ot  the  Act  of  Assembly  and  Ordinance  of  the  Borough  of  Wilkinsburg 
relating  thereto.  No  permit  for  said  work  was  issued  and  work  was  done 
by  him  or  his  agent,  none  of  whom  was  licensed  plumber.  The  leader 
pipes  are  connected  with  a  natural  water  course,  the  whole  being  on  the 
premises  of  the  defendant.  The  facts  as  slated  were  admitted  by  the  de- 
fendant and  he  makes  no  defense  except  defendant  objected  to  the  juris- 
diction of  the  Justice  of  the  Peace.  All  of  which  is  contrary  to  an  Act 
of  Assembly  in  such  case  made  and  provided.  Complainant  therefore 
prays  and  desires  that  a  warrant  may  issue,  and  that  defendant  may  be 
arrested  and  held  to  answer  this  charge  of  violation  of  rule  Board  of  Health; 
and  further  deponent  saith  not." 
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The  judgment  of  the  magistrate  removed  by  the  certiorari  is  beyond 
question  insufficient  to  maintain  a  summary  conviction,  the  transcript 
thereof  returned  being  as  follows:  "Commonwealth  vs.  R.  B.  Hutchin- 
son. Charge  Violation  rules  Board  of  Health.  Warrant  issued  to  D. 
Morris  Nov.  21,  A,  D.  1913,  on  oath  of  Edw.  A.  Jenkins.  And  now,  Nov, 
21,  A.  D.  1913,  defendant  arrested  by  virtue  of  above  recited  warrant 
and  allowed  to  go   on  his   own  recognizance   for  hearing." 

"On  the  part  of  the  Commonwealth  the  following  witnesses  were 
produced,   sworn   and  examined,   viz:      Edward  A.   Jenkins." 

"Whereupon,  it  appearing  to  me,  the  said  magistrate,  the  said  de- 
fendant  is  guilty,  he  was   fined  $10  and   costs   in   case." 

It  will  appear  from  the  above 'that  there  is  nothing  to  indicate  the 
nature  of  the  testimony  adduced  on  behalf  of  the  complainant  and,  con- 
sequently, nothing  upon  which  to  support  the  conviction  of  guilty  and 
the  imposition  of  the  fine,  unless  we  read  into  the  transcript  of  the  judg- 
ment the  allegation   set  forth   in  the   information. 

In  addition  to  the  foregoing  informality,  there  is  also  a  failure  to 
comply  with  the  terms  of  the  ordinance  in  question,  which  expressly  pro- 
vides that  the  fine  or  fines  specified  for  violations  of  the  ordinance  "shall 
be  recoverable  before  any  Justice  of  the  Peace  or  Burgess  of  the  Borough, 
by  summary  proceedings,  and  shall  be  sued  for  in  the  name  of  the  Bor- 
ough of  Wilkinsburg,  and  when  collected  ^all  be  paid  into  the  treasury 
thereof."  It  will  be  observed  that  the  prosecution  was  begun  and  con- 
tinued, not  in  the  name  of  the  Borough  but  of  the  Commonwealth  of  Penn- 
sylvania. 

By  reference  to  the  information,  it  will  be  seen  that  plaintiff  in  error 
was  charged  with  violation  of  Section  2  of  Rule  4  of  the  Ordinance  in 
question.  An  examination  of  the  Ordinance  discloses  that  there  is  no 
•ub-division  either  of  Rule  4  or  of  any  other  rule  into  numbered  sections. 

The  second  sub-division  of  Rule  4,  if  we  are  to  consider  each  sub- 
head as  a  section,  is  entitled  "Filing  Flans  and  Specifications."  The  third 
sub-division  is  entitled  "Duties  of  Owners  and  Plumbers  in  Constructing 
Drains,   Et   Cetera." 

These  two  sub-divisions  seem  to  cover  the  requirement  as  to  obtaining 
a  permit  before  doing  any  plumbing  work  (except  in  case  of  repairs), 
and  are  likely  what  was  intended  Co  be  covered  by  the  allegation  in  the 
information  "that  no  permit  for  said  work  was  issued."  The  remaining 
portion  of  the  sentence,  which  charged,  as  above  stated,  that  no  permit 
for  said  work  was  issued,  is  as  follows:  "And  work  was  done  by  him 
or  his  agent,  none  of  whom  was  licensed  plumber." 

In  view  of  the  fact  that  ihc  information  does  not  charge  the  viola- 
tion of  any  portion  of  the  ordinance.'  except  that  in  the  clause  under  Rule 
4,  it  cannot  be  that  we  will  permit  a  conviction  to  stand,  which  must  rest, 
if  at  all,  upon  portions  of  the  ordinance  not  even  referred  to  in  the  in- 
formation, and  as  to  the  violation  of  which  there  appears  to  have  been 
no  evidence. 

The  remaining  portion  of  the  information  refers  to  the  manner  of  in- 
stalling "leader  pipes"  and  the  material  for  both  inside  and  outside  leaders 
followed  by  the  allegation  that  these  pipes  are  connected  with  a  natural 
water  course,  the  whole   being  upon   the  premises   of  the   defendant. 

We,  therefore,  assume  that  what  the  information  meant  to  charge, 
and  which  was  the  basis  of  the  magistrate's  conviction,  were  those  por- 
tions of  Rule  4  that  are  found  under  the  'sub-heads  "leader  pipes"  and 
"material  for  inside  and  outside  leaders." 

It  is  impossible,  after  reading  the  sub-divisions  jnst  referred  to,  to 
identify  from  the  record  the  particular  portions  of  the  provisions  of  these 
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sub-divisions,  which  it  is  alleged  plaintiff  in  error  violated.  It  is  admitted, 
however,  by  counsel  for  plaintiff  in  error  that  either  the  material  or  the 
manner  of  laying  leader  pipes  in  connection  with  the  work  complained 
cif  was  not  in  fact  in  accordance  with  the  provisions  of  the  ordinance.  It 
was  stated  at  the  argument  of  this  case  before  the  Court  that  the  only 
question  plaintiff  in  error  seeks  to  have  adjudicated  in  this  proceeding 
is  whether  or  not  the  ordinance,  portions  of  which  (no  matter  how  indefi- 
nitely stated)  were  not  complied  with  by  the  plaintiflf  in  error,  was  in 
force  on  the  date  of  the  alleged  violation,  and,  if  in  force,  was  it  valid? 

We  intend,  therefore,  to  consider  these  propositions  and  disregard 
.  all  the  informalities  already  indicated. 

The  apparent  basis  of  the  ordinance  in  question  is  the  Act  of  May  II, 
1893,  P.  L.  44,  entitled  "'An  act  to  enable  borough  councils  to  establish 
boards  of  health." 

It  was  by  virtue  of  this  legislation  that  the  Board  of  Health  of  the 
Borough  of  Wilkinsburg,  whose  "rules  and  regulations"  were  made  a 
law  by  Ordinance  No.  278,  was  brought  into  existence.  The  Act  is  a 
comprehensive  one,  and  Section  4  enacted  in  part  as  follows: 

"The  said  Board  of  Health  shall  have  power,  and  it  shall  be  their 
duty,  to  make  and  enforce  all  needful  rules  and  regulations  to  prevent  the 
introduction  and  spread  of  infectious  and  contagioius  diseases  *  •  • 
to  prescribe  rules  for  the  construction  and  maintenance  of  house-drains, 
waste-pipes,  soil-pipes  and  ccss-pools,  and  to  make  all  such  other  regu- 
lations as  they  shall  deem  necessary  for  the  preservation  of  the  public 
health    •.    ♦    •,'■ 

"Section  6.  *  *  *  The  board  shall  make  and  cause  to  be  published, 
all  necessary  rules  and  regulations  for  carrying  into  effect  the  powers 
and  functions  with  which  they  are  hereby  invested,  which  rules  and  regu- 
lations, when  approved  by  the  borough  council  and  chief  burgess,  and  when 
advertised  in  the  same  manner  as  other  ordinances,  shall  have  the  force 
of  ordinances  of  the  borough     •    *    * ." 

This  was  followed  by  the  Act  of  June  24,  I89S,  P.  L.  232,  entiUed 
".\n  act  authorizing  the  boards  of  health  in  the  cities  and  boroughs  of 
the  Commonwealth  to  regulate  house  drainage,  the  registration  of  journey' 
men   and   master   plumbers,   and   the   construction   of   cess-pools." 

The  language  of  Section  !  is  as  follows:  "That  from  and  after  the 
passage  of  this  act,  the  boards  of  health  in  cities  and  boroughs  of  this 
Commonwealth  shall  be  and  they  are  hereby  authorized  and  directed  to 
arlopt  and  promulgate  suitable  rules  and  regulations  for  the  construction 
of  house-drainage  and  cess-pools,  and  to  provide  for  the  registration  of 
journeymen  and  master  plumibers  and  persons  engaged  in  the  plumbing 
business  in  cities  and  boroughs." 

Section  2  provides  that  a  failure  to  comply  with  the  regulations  and 
tutes  thus  provided  for  shall  be  a  misdemeanor,  punishable  by  a  fine  not 
exceeding  One  Hundred  Dollars  or  undergo  an  imprisonment'  not  ex- 
ceeding one  year,  or  both,  in  the  discretion  of  the  court. 

The  Act  of  1895  was  a  substantial  re-enactment  of  the  Philadelphia 
Act  of  June  30,  1885.  P.  L.  250.  Section  2  of  the  above  Act  provides: 
'They  (boards  of  health)  shall  also  establish  a  system  of  inspection  and 
supervision  over  alt  house-drainage  and  cess-pools,  and  ventilation  of  same, 
and  appoint  such  inspectors  as  in  their  judgment  may  be  necessary    •    •    ♦." 

The  Act  of  May  21,  1901,  P.  L.  26S,  entitled  "An  Act  relating  to  con- 
nection of  property  with  public  sewers  in  boroughs,"  is  referred  to  by 
counsel  for  defendant  in  error  as  bearing  upon  the  question  involved.  It 
is   in   part   as   fellows: 


PITTSBURGH  LEGAL  JOURNAL  425 

Hutchinson  vs.   BorouKh  of  WlUdnBburs. 

"That  the  burgess  anj  town  council  of  any  borough  in  this  Common- 
wealth sha.Il  have  power,  by  resolution  or  ordinance,  duly  enacted,  to  re- 
o.uire  any  owner  of  property  in  the  borough  abutting  on  or  adjoining  any 
•treet  or  alley  in  which  is  a  public  sewer,  to  make  connection  with  such 
jcwer,  in  such  manner  and  under  such  regulations  as  the  borough  may 
order,  for  the  purpose  of  discharge  of  such  drainage  or  waste  matter  as 
the  borough  may   specify  into   such   sewer     *     •     *." 

As  this  is  followed  by  provision  for  three  months'  notice  of  the  reso- 
lution or  ordinance,  it  is  apparent  that  it  is  intended  to  provide  a  means 
of  compelling  the  making  of  sewer  connections,  and  not  to  further  enlarge 
the  power  of  the  borough  authorities  to  make  other  and  general  rules 
having  reference  to  any  detail  of  drainage,  plumbing,  etc. 

Ordinance  No.  278  was  ordained  and  enacted  into  a  law  November 
II,  1907.  Whether  it  entirely  rests  upon  the  Act  of  1893  or  that  of  1895. 
cr  upon  both  combined,  is  unimportant.  It  does,  beyond  question,  depend 
'.ipon  one  or  the  other  of  them,  and  upon  the  authority  granted  to  boards 
of  health,  organized,  beyond  question,  under  the  Act  of  1893,  to  enact 
•and  promulgate  rules  and  regulations.  The  borough  council  in  making 
these  acts  is  not  given  any  such  authority;  it  cannot  originate  such  rules; 
it  can  only  act  through  the  designated  officers  therein  provided. 

If  the  board  of  health  thus  constituted  and  the  right  to  make  and  co- 
force  rules  and  regulations  vested  in  such  boards,  had  not  been  swept 
away  by  the  Act  of  June  12,  1913,  P.  L.  471,  we  might  be  called  upon  to 
determine  whether  or  not  the  "rules  and  regulations"  specified  in  Ordinance 
No.  278  were  reasonable.  We  are  convinced,  however,  that  the  Boards, 
the  Rules,  the  Ordinances  and  every  right  to  proceed  under  or  by  virtue 
of  the  Act  of  1893  and  of  1895  (or  each  or  both  of  them)  ceased  to  exist, 
or  ceased  to  have  validity  upon  the  approval  of  the  Act  of  June  12,  1913. 
(Subject,  of  course,  to  the  provisions  of  the  act  that  the  board  themselves 
shall   continue  until   their  successors  were   appointed  and  qualified). 

The  repealing  clause  of  this  Act  of  1913  expressly  strikes  down  the 
Act  of  May  11,  1893,  which  brought  into  existence  the  board  of  health 
that  enacted  the  rules  in  question,  and  also  repealed  all  other  acts  or  parts 
of  acts  inconsistent  therewith,  one  of  which,  beyond  question,  is  that  of 
June  24,  1895,  which  was  but  an  enlargement  and  re-enactment  of  the  powers 
nnd  limitations  set  forth  in  the  earlier  act. 

If  it  be  doubted  that  it  was  the  purpose  of  the  legislature  to  sweep 
away  the  Acts  of  1893  and  1895,  and  that  there  is  any  marked  inconsistency 
between  the  acts  thus  repealed  and  that  of  June  12.  1913,  we  would  direct 
titention  to  the  fact  that  the  earlier  acts  expressly  provide  rules  for  the 
construction  and  maintenance  of  house-drains,  waste-pipes.,  soil-pipes  and 
cess-pools,  or  for  the  registration  of  journeymen  or  master  plumbers — 
whilst  the  specification  of  any  such  powers  is  entirely  omitted  from  the 
repealing  act  of  1913. 

The  powers  of  boards  of  health  newly  created  by  the  Act  of  1913  are 
fully  defined  in  Sections  six.  seven  and  eight  of  that  Act.  By  reference 
to  these  it  will  be  seen  that  instead  of  there  being  a  power  thereby  granted 
lo  direct  the  installation  or  regulation  of  drains,  waste  and  soil  pipes,  cess- 
pools, etc.,  this  Act  simply  provides  for  inspection  and,  if  found  to  con- 
stitute a  nuisance,  then  for  proceedings  to  abate  it.  Thus  a  new  system 
was  established  (whether  wisely  or  unwisely,  we  need  not  determine),  en- 
tirely at  variance  as  to  the  matters  now  before  us  with  the  former  legis- 

That  such  a  repeal  of  legislation  also  repeals  the  ordinance  enacted 
by  virtue  of  it  is  not  denied  by  counsel  for  defendant  in  error. 
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The  express  question  is  ruled  in  Washington  Boro.  vs.  Sherwood. 
y  D.  R.,  766. 

Though  admitting  the  foregoing  proposition;  as  to  Tfipea\,  counsel 
for  the  Borough  of  Wilkinsburg  insists  that  the  ordinance  in  question  is 
to  be  given  effect  notwithstanding,  as  being  legislation  looking  toward 
the  preservation  of  the  public  health,  the  prevention  of  nuisances  and  the 
control  and  supervision  of  drains,  sewers,  etc.  All  these  matters  he  con- 
tends are  committed  to  the  care  of  the  council  of  the  various  boroughs, 
either  by  virtue  of  the  inherent  powers  necessarily  vested  in  a  municipal 
corporation,  or  by  reason  of  express  legislation. 

The  Act  of  April  3,  1851  empowers  boroughs  "to  make  such  laws, 
ordinances,  by-laws  and  regulations  not  inconsistent  with  the  laws  of 
this  Commonwealth  as  they  shall  deem  necessary  for  the  good  order 
and  government  of  the  borough." 

This  power  existed  at  common-law  independent  of  statute:  Common- 
wealth vs.  Gas  Co..  12  Pa.,  318. 

The  Act  of  1851  empowered  boroughs  to  "survey,  lay  out,  enact  and 
ordain  such  roads,  streets,  lanes,  alleys,  courts  or  common  sewers  as 
iney  may  deem   necessary    *    •    '." 

It  also  (Section  2,  subdivision  VJI)  empowers  boroughs  "to  make  all 
needful  regulations  respecting  the  foundations  and  party  walls  of  build- 
mgs,  and  respecting  vaults,  cess-pools,  sinks,  drains  and  partition  fences." 

The  Act  of  May  24,  1901,  P.  L.  299,  also  provides  for  the  power  "to 
regulate  the  roads,  streets,  lanes,  alleys,  common  sewers  •  *  •  culverts 
dnd  drains    *    *    • ." 

All  this  is  sufficient  to  warrant  the  Court  in  concluding,  as  it  does,  that 
ihe  Borough  of  Wilkinsburg  undoubtedly  had  the  right,  irrespective  of 
the  Act  of  1893  to  enact  proper  ordinances  regulating  its  public  sewers,  or 
the  manner  in  which  connections  should  be  made  with  them,  even  to  in- 
dicate the  character  of  the  sewer  pipes,  or  medium  by  which  such  con- 
nections are  to  be  made. 

But.  unfortunately,  the  Borough  did  not  by  virtue  of  any  such  in- 
herent right,  or  by  virtue  of  the  legislation  of  1851  undertake  to  enact 
any  ordinances  upon  the  subject,  at  least  none  which  has  been  brought  to 
ijur  attention. 

What  it  did  undertake  to  do  was  to  approve  the  "rules  and  regulations 
01  the  Board  of  Health  of  the  Borough  of  Wilkinsburg,"  and  enact  them 
as  such  into  a  law,  not  independently  and  by  virtue  of  its  inherent  powers 
to  enact  a  code  or  set  of  rules  evolved  from  its  own  wisdom  or  to  regu- 
late drainage,  sewers,  plumbing,  etc. 

Even  admitting  that  the  Borough  Council  might  have  enacted  rea- 
sonable and  suitable  rules  and  regulations,  it  may  be  doubted,  (though  we 
do  not  decide  the  question  here),  that  it  had  authority  to  bodily  adopt  the 
Act  of  June  7,  1901.  P.  L.  1901,  and  apply  its  drastic  provisions  to  plumbing 
and   drainage   in   the   Borough   of  Wilkinsburg. 

The  Act  referred  to  provides  for  the  examination  and  licensing  of 
plumbers,  and  the  installation,  inspection  and  all  details  connected  with 
the  subject  of  plumbing,  drainage,  etc.,  in  cities  of  the  second  class. 

The  Board  of  Health  of  the  Borough  of  Wilkinsburg  simply  changed 
the  Act  in  question,  which  is  a  code  covering  every  possible  detail  of 
drainage  and  plumbing  intended  for  the  government  of  a  city  of  one-half 
million  of  people  to  the  law  governing  the  Borough  by  using  the  phrases 
"Borough  of  Wilkinsburg,"  "Board  of  Health,"  "President  of  the  Board  9f 
Health,"  etc.,  instead  of  the  terms  "Director  of  the  Department  of  Safety," 
"Board  of  Bureau  of  Health,"  etc. 
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It  may  be  that  if  an  ordinance  were  now  enacted  by  the  Borougb, 
even  including  the  severe  provisions  in  the  Act  of  1901,  it  would  be  held 
to  be  within  the  power  of  the  council  so  to  do, — although  the  wisdom  of 
the  legislature  thus  far  has  only  extended  such  provisions  to  cities  of 
the  first,  second  and  third  class. 

It  would  appear  that  the  legislature  by  passing  the  Acts  of  188S,  1893, 
1895,  and  1901  recognized  that  the  general  power  contended  for  by  counsel 
tor  the  Borough  of  Wilkinsburg  did  not,  in  fact,  exist,  to  the  extent 
claimed,  otherwise  there  would  have  been  no  necessity  for  such  legislation. 

We  believe  we  may  conclude  from  the  provisions  of  such  affirmative 
legislation  as  did  Paxson,  J.,  in  Millerstown  vs.  Bell,  123  Pa.,  151,  where  the 
general  Act  of  1851  was  relied  upon — "This  (the  existence  of  special  legis- 
lation upon  the  subject  then  under  consideration)  shows,  at  least,  that 
the  legislative  department  of  the  government  did  not  regard  the  Act  of 
1851    as   conferring  such  power." 

We  are  convinced  that  no  ordinance  of  the  Borough  of  Wilkinsburg 
was  in  force  at  the  date  of  the  alleged  violation  warranting  the  prosecutioa 
and   conviction  presented   by  the   record  before  us. 

We,  therefore,  reverse  the  proceedings  of  the  magistrate  at  the  cost 
of  the  defendant  in  error. 


Commonwealth  vs.  Mutual  Uition  Brewing  Company. 

-Acts  of  JuHt  \2th,  1913,  June  2\st,  1897,  and  July 

A  brewery  whioh  rectlves  Ita  autliorlty  for  manutacturing  and  aeUlns  by 
rekaon  of  a  itate  license  vraJiteil  by  virtue  of  the  Act  <tf  June  Hat,  1SS7,  and 
whleb  IWB  no  Homuh  granted  by  the  Court  Is  not  liable  for  the  penalties  of  the 
Aot  of  June  13th,  IBlt,  protalbltJnK  the  Klvlng  of  premiums,  eto.,  1>y  any  parson  . 
lleeTMMd  to  sell  liquors  at  wtioleaale  or  retail  for  the  return  of  caps,  atoppm, 
corks,  etc,  even  though  the  fees  paid  the  state  cvrrespond  to  the  scale  ptOTia*t 
by  th«  Act  of  Joly  lOtb.  HIT. 

Misdemeanor.    No.  45  May  Sessions,  1914.    Q.  S.  Allegheny  County. 

R.  H.  Jofkson,  District  Attorney,  for  commonwealth. 
Blakeley  &  Calvert,  for  defendant 

VlACrARLANE,  J.,  July  8,  1914.— The  indictment  charges  the  defendaQ' 
with  a  violation  of  the  act  of  June  12,  1913,  P.  L.,  490,  which  prohibits  the 
"offering  or  giving  of  premiums  by  any  person,  partnership  or  corporation 
licensed  to  sell  vinous,  spirituous,  malt  or  brewed  liquors  at  wholesale  or 
retail  for  the  return  of  caps,  stoppers,  corks,  stamps  or  labels  taken  from 
*ny  bottle,  case,  keg,  barrel  or  package  containing  such  vinous,  spirituous, 
malt  or  brewed  liquors,"  and  by  a  special  verdict  the  jury  found  that  the 
defendant  is  a  corporation  and  that  for  the  purpose  of  advertising  its  prod- 
uct it  has  agreed  to  give  certain  articles  of  merchandise  to  any  person 
presenting  to  it  a  certain  number  of  caps  taken  from  the  bottles  of  its  beer, 
and  that  one  James  De  Sole  presented  to  the  defendant  the  number  of  caps 
entitling  him  to  receive  a  watch,  which  was  delivered  to  him. 

If  the  defendant  was  "licensed  to  sell  malt  or  brewed  liquors  at  whole- 
sale," judgment  should  be  entered  against  the  defendant  upon  the  verdict; 

The  defendant  has  never  applied  to  any  Court  of  Quarter  Sessions 
for  a  brewer's  license  under  the  act  of  June  9,  1891,  P.  L.,  275,  or  the  act 
of  July  30,  1897,  F.  L.  464,  but  it  has  "availed  itself  of  the  provisions  of 
the  act  of  June  21,  1897,  P.  L.,  176,"  and  "has  paid  into  the  state  treasury  for 
the  use  of  the  commonwealth  the  fees  required  by  law  to  be  paid  by  manu 
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facturers  of  malt  or  brewed  liquors  For  the  purpose  of  obtaining  the  benefits 
of  said  act  of  July  30,  1897,  P.  L..  464,  aforesaid."  It  paid  into  the  state 
treasury  the  sum  of  $4,500  and  obtained  a  certificate  required  by  the  terms 
of  the  act  to  be  issued  and  entitling  the  holder  to  the  benefits  and  privi- 
leges of  the  act  of  June  2!,  1897.  That  is,  the  defendant  has  never  (obtained 
a  license  from  any  court,  but  has  sold  its  product  to  liquor  dealers  licensed 
by  Courts  of  Quarter  Sessions.  The  benefit  received  by  it  is  the  privilege 
given  by  the  act  of  June  21st,  while  the  amount  of  the  payment  is  fixed  by 
the  act  of  July  30[h.  which  dassifies  Che  payinent  according  to  the  amount 
of  the  product.  The  act  of  June  21st  does  not  provide  for  the  licensing 
of  brewers  nor  for  the  issuing  of  a  license.  It  is  to  the  effect  that  any 
brewer  upon  paying  into  the  state  treasury  $1,000  annually  shall  sell  only 
to  liquor  dealers  licensed  by  the  court  the  matt  or  brewed  liquors  mana- 
factured  by  the  brewery  in  packages  of  not  less  than  twelve  pint  bottles 
or  in  casks  of  not  less  than  one-eighth  barrel,  provided  that  nothing  in 
the  act  shall  prohibit  the  brewer  obtaining  a  license  to  sell  at  wholesale  as 
provided  by  existing  law  upon  application  to  the  Court  of  Quarter  Ses- 
sions, unless  any  court  shall  have  refused  a  license  for  any  particular 
brewery,  when  the  sale  of  the  liquors  at  the  brewery  shall  not  be  permitted 
until  the  expiration  of  a  year  after  the  date  of  the  application  for  the  license 
which  has  been  so  refused.  The  act  under  which  the  defendant  has  been 
indicted  is  to  be  construed  strictly,  and  it  is  plain  that  a  brewer  is  not 
licensed  under  the  act  of  June  21st.  The  act  draws  a  distinction  between 
a  license  granted  by  a  court  and  the  privilege  given  .by  it  for  a  limited  sale 
to   a   certain   class   of   customers. 

It  is  contended,  however,  that  this  act  and  the  act  of  July  30th  must 
be  read  together  and  that  the  latter  brings  the  defendant  into  the  class  of 
those  licensed  to  sell  malt  or  brewed  liquors  at  wholesale  and  within  the 
terms  of  the  act  forbidding  the  offering  or  giving  of  premiums.  The  for- 
mer is  not  an  act  to  restrain  and  regulate  the  sale  of  liquor  and  is  an  act 
providing  chat  manufacturers  who  shall  pay  a  certain  sum  into  the  treasury 
of  the  commonwealth  shall  sell  only  malt  or  brewed  liquors  of  their  own 
manufacture  to  dealers  only  who  have  been  licensed  by  the  court,  while  the 
latter  is  one  to  provide  revenue  and  regulate  the  sale  of  malt,  brewed, 
vinous  and  spirituous  liquors.  The  act  of  June  21st  fixed  the  sum  to  be 
paid  at  $1,000.  The  act  of  July  30th  provides  that  all  wholesale  dealers, 
brewers,  distillers,  rectifiers,  compounders,  bottlers,  store  keepers  and  agents 
having  stores  or  ofiices  within  this  commonwealth  dealing  in  intoxicating 
liquors  either  spirituous,  vinous,  malt  or  brewed,  shall  pay  for  the  use  of 
the  commonwealth  for  each  separate  brewery,  etc.,  an  annual  license  fee 
to  be  ascertained  and  lixed  by  the  amount  of  the  product.  Under  this 
classification  the  defendant  paid  $4,500,  and  that  is  called  by  the  act  a 
"license  fee."  and  it  is  provided  Chat  all  of  the  "license  fees"  shall  be  col- 
lected by  the  treasurer  of  the  proper  county.  Ic  is  also  enacted  that  "This 
act  shall  not  be  construed  so  as  to  in  any  manner  repeal  or  conflict  with 
an  act  *  *  *  approved  the  21st  day  of  June,  1897,  except  that  the  amount 
to  be  paid  to  the  state  treasurer  shall  not  be  less  than  the  amount  required 
tc  be  paid  under  the  brewers  classification  according  to  amount  of  product 
as  provided  for  in   this  act." 

This  means  that  the  act  of  June  21sC  stands  and  that  the  privilege 
granted  by  it  is  not  repealed.  The  amount  Co  be  paid  to  the  staCe  Creasurer 
under  this  act  cannot  be  less  Chan  $1,000.  Under  the  acC  of  July  30th  a 
license  is  granCed  with  no  restriction  upon  the  kind  of  customers.  It  is  a 
license  law  as  well  as  a  revenue  law. 

The  finding  of  the  jury  is  that  the  defendant  has  not  applied  to  any 
court  for  a  license  under  the  act  of  July  30th,  and  there  would  be  no  ques- 
tion that  the  act  did  not  apply  to  this  case  were  it  not  for  the  finding  above 
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quoted  that  it  had  availed  itself  of  the  act  of  June  21st  and  paid  the  fees 
required  "for  the  purpose  of  obtaining  the  benefits  of  said  act  and  act  of 
July  30,  1897."  By  doing  this  it  did  obtain  the  benefit  of  the  act  of  June 
21st,  but  to  say  that  it  made  the  payments  for  the  purpose  of  obtaining  the 
benefit  of  the  act  of  July  30th  cannot  be  construed  to  mean  that  it  is 
licensed  under  that  act. 

It  would  seem  that  when  the  act  of  that  session  was  under  considera- 
tion the  legislature  was  careful  to  provide  for  the  preservation  of  the  act 
of  June  21st,  but  increased  the  fee  if  the  product  was  more  than  10,000 
barrels  and  less  than  20,000  to  the  amount  specified  in   the  revenue  act. 

We  are  therefore  of  opinion   that  the  verdict  of  not  guilty  must  be 

Counsel  for  the  defendant  also  contend  that  the  act  is  unconstitutional. 
The  decision  of  this  question  is  not  necessary  under  the  view  we  take  of  the 
law.  However,  it  seems  to  us  that  its  purpose  is  to  regulate  and  restrain 
the  sale  of  intoxicating  liquors  and  that  it  is  an  exercise  of  the  police 
power,  and  instead  of  its  'being  an  invasion  of  personal  rights  of  a  citizen 
it  is  an  imposition  of  a  further  condition  upon  which  a  license  is  granted. 
The  sale  of  liquor  has  always  been  distinguished  in  this  state  from  the 
sale  of  ordinary  merchandise  and  restrictions  upon  its  sale  are  not  class 
legislation. 

Mow,  July  6,  1914,  a  special  verdict  having  been  found  in  this  case 
fjnding  the  facts  and  the  acts  of  the  defendant,  and  the  court  being  of  opin- 
ion that  they  are  not  sufficient  to  warrant  a  conviction  of  the  defendant  of 
a  violation  of  the  act  of  June  12,  1913,  P.  L.,  490,  it  is  directed  that  a  ver- 
dict of  not  guilty  be  entered,  that  judgment  be  entered  in  favor  of  the 
defendant  and  against  the  commonwealth,  and  that  the  costs  be  paid  by 
the  commonwealth. 


Barrett  et  al.  vs.  Porter,  Burgess,  et  al 

(  itweri Grading  and  paving Ordinance Separate 

—Act  of  May  \2lh,  1911. 

Under  a,  Keneral  ordlaance  for  the  grading  and  pa,vlnK  of  a  borougli  street. 
Improved  pursuant  to  the  provlslonB  at  the  Act  o(  May  12th,  1911.  atorm  sewera, 
man-holes  and  catch-baslnB  tor  the  proper  drainage  of  surtace  water  from  the 
■treet  and  otiuttlng  property  owners,  cannot  be  constructed.  The  legislative 
policy  haa  always  been  to  construct  aewers  by  a  separate  Ordinance. 

It  cannot  be  held  that  under  such  aji  ordinance  the  authority  to  build  storm 
sewers  is  given  by  the  words  "otherwise  Improve"  In  the  Act  at  May  13th,'l>ll. 
It  cannot  be  said  that  the  aewer  was  neceaaary  to  properly  protect  the  paving 
and  Incidental  -to  the  grading  and  paving  and  there<i>re  permissible  without 
ordinance. 

No.  43  October  Term,  1913.     C.  P.  AUe- 

/.  M.  Stoner  &  Soni,  for  plaintiffs. 
Herriolt  &  Morgan,  for  defendants. 

Macfarlane,  J.,  April  25,  1914. — By  agreement  of  counsel  there  arc 
two  questions  in  this  case,  the  first,  whether  the  property  owners  arc 
liable  for  a  portion  of  the  cost  of  storm  sewers  with  man  holes  and 
ratch  basins,  a  borough  improvement  under  an  ordinance  for  the  grading 
ind  paving  of  a  public  street,  and  second,  whether  they  are  liable  for 
their  share  of  the  expense  for  solicitor,  printing,  engineer,  inspection, 
tests  and  extras. 
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FINDINGS  OF  FACT. 

First.  On  March  7,  1912,  the  Borough  of  Emsworth,  a  municipal  cor- 
poration, passed  an  ordinance  authorizing  the  grading  and  paving  with 
brick  of  Beaver  Avenue,  a  public  street  in  said  borough,  under  the  au- 
thority of  the  act  of  May  12,  1911.  P.  L.,  288.  One-third  of  the  cost  and 
expense  to  be  paid  by  the  borough  and  two-thirds  to  be  assessed  by  its 
engineer  upon  the  abutting  real  estate  on  Che  foot-front  rule.  A  contract 
was  let  for  the  grading  and  paving  and  the  construction  of  such  Storiq 
cewers,   man   holes   and   catch   basins   as   were   deemed   necessary. 

Second.  There  was  constructed  under  the  pavement  1,.S78  feet  of 
24-inch  storm  sewer;  396  feet  of  18-inch  storm  sewer;  494  feet  of  12-inch 
Storm  sewer,  a  total  of  2,468  feet,  also  six  man  holes  and  twelve  catch 
basins.  The  storm  sewer  was  assessed  against  the  properties  at  the 
';ost  of  twelve-inch  sewers  as  a  twelve-inch  sewer  would  be  sufficient 
:o  drain  all  of  the  surface  water  from  the  abutting  properties.  The  total 
assessment  is  $2,402.32,  The  sewer  is  for  the  purpose  of  disposing  of 
the  water  on  Beaver  Avenue,  that  coming  from  abutting  property  and 
from  side  streets  and  it  drains  a  considerable  area  of  property  in  addi- 
tion to  that  directly  abutting  on  it.  The  man  holes  are  at  street  inter- 
sections and  for  the  necessary  purpose  of  repairing  and  cleaning  the 
sewer.  The  catch  basins  are  at  the  side  of  the  street,  mainly  either  at 
street  intersections  or  at  tlie  junction  of  a  side  street,  and  are  a  necessary 
part   of   the   sewer. 

Third.  The  sewer  also  serves  the  purpose  of  protecting  the  pave- 
ment against  injury  caused  by  large  volumes  of  water  overflowing  the 
(jutters  and  cutting  under  the  curb  and  pavement. 

Fourth.  Prior  to  the  paving  a  sanitary  sewer  had  been  laid  under 
the  part  of  Beaver  Avenue  under  consideration  at  the  cost  of  the  prop- 
erty owners  but  it  was  insufficient  for  the  surface  water  of  the  abutting 
iiroperties  and  the  rule  and  order  of  the  State  Board  of  Health  is  thaf  sur- 
face water  in  a  borough  cannot  be   turned  into  the  sanitary  sewers. 

Fifth.  The  assessment  included  an  item  of  $45.,  paid  the  solicitor 
cf  the  borough  for  drawing  the  contracts  and  ordinances,  the  solicitor 
not  being  paid  a  salary  but  for  work  done;  $43.06  for  printing  the  ordi- 
nance and  notices;  $171.50  paid  the  borough  engineers  for  work  done 
on  the  improvement,  they  being  paid  for  work  done  and  not  by  salary; 
S279.  for  an  inspector  who  inspected  the  work,  and  $44.64  for  tests  of 
brick  used  in  the  pavement. 

Sixth.    Among  the  charges  were: 

(a)  Extra  digging  to  locate  the  old  sewer  to  make 
connection,  $    8.95 

(b)  Extra  work  to  lay  a  sanitary  sewer  abandoned,  27.27 

(c)  Locating  a  sanitary  sewer  and  lowering  the  con- 
nection which  was  so  high  that  it  would  interfere 

with  the  pavement,  5.05 

(d)  Sanitary    sewer,    for   same   reason. 

(e)  Sanitary  sewer,  for  same  reason,  11.77 

(f)  Unfinished  8-inch   sanitary  sewer, 

(g)  Changing  location  of  line  on  account  of  water 
pipes  of  the  water  company  to  accommodate  the 
storm  sewer,  19.28 

(h)     Changing  sewer  line  for  same  reason,  31.98 

(i)      Filling  ditch  for  changed  sewer  line.  9.25 

(i)      Contractor's  profit  on  same,  825 

Total.  $121.80 
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The  total  item  charged  in  the  extras  was  $201.13  but  there  is  no  testi- 
mony upon  the  balance. 

CONCLUSIONS   OF  LAW. 

First.  The  assessment  for  the  storm  sewer  cannot  be  made  under 
the  ordinance  for  grading  and  paving. 

Second.  The  items  in  finding  Fifth  for  solicitor,  printing,  borough  en- 
fineer,  inspection    and  tests   are   a   necessary   part  of   the  paving  and   as- 

Third.  Items  (c)  and  (d)  in  the  Sixth  'finding  totaling  $16.82  are  a 
necessary  incident  to  the  paving  but  the  others  amounting  to  $104.98  are 
not.  The  rest  of  the  $201.13  amounting  to  $79.33  is  chargeable  for  the 
burden  was  on  the  plaintiffs  and  they  failed  to  give  any  evidence. 

Fourth.  Plaintiffs  are  entitled  to  a  decree  enjoining  the  defendant 
irom  filing  liens  for  the  items  held  in  these  conclusions  not  to  be  as- 
sessable, at  the  costs  of  the  borough. 

OPINION. 

The  legislative  policy  is  that  sewers  should  be  laid  under  separate 
rrdinances.  The  acts  of  April  3,  1851,  P.  L.  320,  and  May  24,  1901,  P.  L. 
299,  (Purdon  493),  confer  power  on  boroughs  relating  to  roads,  streets, 
lanes,  alleys  and  common  sewers.  The  acts  of  April  23,  1889,  P.  L-  44, 
I  Purdon  523);  May  10  1897,  P.  L-  79,  (Purdon  524);  April  20,  1905,  P.  L., 
232.  (5  Purdon  5274);  April  14,  1905,  P.  L.,  168.  (Purdon  5284);  and  May 
5,   1911.  P.  L.,   166,  are   on  grading,  paving  and   curbing  and   macadamizing. 

The  acts  of  May  IS,  1889.  P.  L-,  220.  (Purdon  525),  and  April  23.  1907, 
P.  L.  97,  give  power  to  adopt  and  construct  a  system  of  public  sewerage. 

The  act  of  May  12,  1911,  P.  L.  288,  enables  a  borough  without  petition 
cf  property  owners  to  grade,  pave,  curb,  macadamize  and   otherwise   im- 

Numerous  acts  digested  in  Purdon  under  the  head  of  Municipal  Claims 
(e.  g..  p.  2673),  Municipal  Corporations  (including  first,  second  and  third 
class),  separate  sewers  from  other  improvements. 

The  legislative  policy  is  plain  and  the  common  practice  has  been  to 
establish  sewers  by  separate  ordinances.  The  term,  "otherwise  improve," 
in  the  Act  of  May  12,  1911,  may  confer  the  right  to  lay  a  sewer  but  not 
under  a  grading,  paving  and  curbing  ordinance  without  mention  of  the 
sewer. 

The  borough  claims  that  the  sewer  was  necessary  to  protect  the  pav- 
ing and  was  a  necessary  incident  to  it.  In  Marshall  vs.  Allegheny,  S9  Pa., 
455,  a  culvert  was  held  to  be  necessary  to  prevent  the  flooding  of  ad- 
jacent property  and  to  prevent  the  filling  of  the  street  from  being  washed 
away  and  was  a  necessary  incident  to  the  grading  and  was  to  be  regarded 
as  a  part  of  and  to  be  included  in  the  cost  and  expense  of  grading.  So 
in  Levi  ts.  Oakmont,  44  Supr.,  631,  the  cost  of  a  small  amount  of  excava- 
tion was  recognized  as  necessary  to  furnish  a  sub-structure  for  drainage 
and  support  to  the  paving.  In  Allegheny  vs.  Blair,  74  Pa..  225,  curb- 
atones  were  held  to  be  an  incident  to  the  paving  and  in  Dewhu,--,t  va, 
Allegheny,  9S  Pa..  437,  the  cost  of  a  retaining  wall  was  included  on  ac- 
count of  its  being  important  to  hold  up  the  street.  In  Grant  Street  Scwcr. 
17  Supr,,  459,  a  branch  sewer  from  Grant  Street  to  Maple  Avenue  was 
held  to  be  part  of  a  sewer  constructed  on  Grant  Street.  In  McMarlin  vs. 
Butler.  41  Supr.  20,  following  Shady  Avenue,  34  Supr.  327,  it  was  held 
that  it  had  long  been  the  policy  of  the  law  to  distinguish  between  a  side- 
walk and  a  cart-way  and  "to  recognize  that  as  to  the  former  the  rights 
and   responsibilities    of    the   owners    of    property    are   quite    different    frotr 
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ihose  enjoyed  or  imposed  on  him  in  relation  to  the  latter  or  the  street, 
a.=  that  word  is  used  and  understood  in  the  common  speech  of  the  people,"- 
and  the  opinion  calls  attention  to  the  distinction  recognized  and  main- 
tained in  the  acts.  In  Fifth  Avenue  Sewer,  4  Brewster.  364.  sc.  18,  P.  L. 
J.  (O.  S.),  121.  it  was  held  by  Judge  Sterrett  while  in  Common  Pleas  that 
Hagstone  crossings  did  not  constitute  a  part  of  the  sewer  and  the  fact 
that  they  are  provided  for  in  the  contract  does  not  make  them  so.  He 
said,  "It  the  contract  had  provided  for  the  g-rading  of  a  street  or  the  erec- 
tion of  a  lock-up,  it  might  with  equal  propriety  be  claimed  that  the  cost 
ihereof  shall  be  included  as  part  of  the  cost  and  expense  of  constructing 
the  sewer  to  be  paid  for  by  the  owners  of  property  benefited  thereby." 

The  sewer  was  for  the  purpose  of  taking  care  of  surface  water  from 
adjacent  as  ^ell  as  abutting  property  and  from  intersecting  streets  and 
il  is  plainly  part  of  a  general  borough  improvement  and  I  am  of  opinion 
that  it  was  unauthorized  so  far  as  the  right  of  assessment  is  concerned. 
I"  was  an  advantage  to  the  borough  and  it  may  be  of  special  benefit  to 
the  abutting  property,  although  it  does  not  appear  that  there  are  any 
connections  or  provisions  for  connections  with  them.  But  a  sewer  nearly 
3.500  feet  in  length  with  man  holes  and  catch  basins  is  not  of  the  same 
character  as  a  culvert  or  retaining  wall  or  a  slight  grading  incidental  to 
the  paving.  The  method  of  assessing  a  portion  of  the  cost  is  justified 
'where  the  sewer  is  laid  under  ordinance,  Park  Avenue  Sewer,  169  Pa., 
t33.  but  the  attempt  here  to  so  assess  it  is  a  recognition  of  the  fact  that 
Dnly  a  part  of  the  sewer  was  for  the  advantage  of  the  pavement  on  Beaver 
Avenue,  while  the  rest  was  for  the  purpose  of  genera!  drainage.  That 
the  borough  so  recognized  it  does  not  settle  the  question,  but  the  funda- 
mental fact  is  that  the  sewer  is  much  more  than  an  incident  to  the  pave- 
ment. 

The  items  in  paragraph  Fifth  are  part  of  the  "costs  and  expenses" 
and  we  see  no  reason  why  they  should  not  be  included.  The  question  is 
not  ruled  in  Judge  Sterrett's  decision  in  the  Fifth  Avenue  case,  for  the 
engineer  there  was  paid  a  salary.  It  is  for  the  borough  authorities  to 
decide  which  is  the  better  policy  and  the  more  economical,  to  pay  their 
engineer  and  solicitor  a  salary  or  to  employ  them  tor  each  piece  of  work. 
When  on  a  salary  an  apportionment  of  time  was  not  allowed  in  the  Fifth 

The  items  in  paragraph  Sixth  so  far  as  they  relate  to  the  sewer  can- 
rot  be  allowed,  but  incidental  work  for  the  ultimate  protection  of  the 
leaving  are  necessary  incidents.  The  testimony  is  not  full  and  it  has  been 
impossible  to  make  a  detailed  finding  as  to  each  item. 
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Coupons — —iXan-payinent Presumption  of  payment Proof. 

Suit   was  brought   by   the   eiecutrli  of   the 
amount   thereof,    which   represented   Interest  on 

none  of  them  had  ever  been  paid  and  that  the  owner  for  the  eighteen  years  prior 
to  hiB  death  had  never  claimed  that  ttia  company  Issuing  them  was  Indebted  to 
klm.     He  bad  testltled  In  a  suit  that  he  never  expected  them  to  be  paid. 

Held  Chat  to  rebut  the  preeumpllon  of  payment,   satlafHctory  and  convincing 
proof  must  be  oflered,  which  In  this  case  bad  not  been  done. 

,   for  a  new  trial.      No.  338  July  Term,   1913. 


Bbown,  J.,  June  17,  1914.— Mrs.  McDowell,  widov/  of  N.  M.  McDowell, 
deceased,  and  executrix  of  his  last  will,  brought  this  action  against  the 
North  Side  Bridge  Company  to  recover  $7,500  with  interest  from  January 
1,  1885 — represented  by  coupons  ($7,500).  These  coupons  are  the  coupons 
referred  to  in  McDowell's  Appeal,  decided  by  the  Supreme  Court  in  1889, 
123  Pa.  St.  R.,  381. 

On  July  1,  1S84,  the  bridge  company  issued  bonds  to  the  amount  of 
$250,000.  payable  in  thirty  years,  with  interest  coupons  payable  semi-annu- 
ally at  the  rate  of  six  per  cent,  per  annum.  The  first  ($7,500)  interest  cou- 
pons, attached  to  the  bonds,  fell  due  January  1,  1885. 

These  bonds,  with  stock  issued  by  the  company,  formed  the  congidera- 
t'on  passing  from  the  company  to  N.  M.  McDowell  for  the  bridge  to  be 
constructed  by  him, 

McDowell's  right  to  the  bonds  and  stock  was  assigned  by  him  to  A.  A. 
Hutchinson,  who  had  agreed  to  finance  the  cost  of  the  bridge  work;  and 
thereafter,  on  completion  of. the  bridge  work,  he  and  McDowell  were  to 
divide  the  profits. 

The  bridge  was  completed  J.anuary  1,  1885.  Preceding  its  completion, 
Hutchinson,  after  advancing  a  portion  of  the  money,  defaulted  for  several 
months.  Growing  out  of  this  failure  of  Hutchinson  to  advance  the  money 
promptly  as  required  on  the  bridge  work,  McDowell,  in  the  latter  part  of 
1886,  filed  a  bill  in  equity  against  Hutchinson  and  the  bridg'e  company  to 
secure  an  equitable  settlement  of  the  dispute  between  himself  and  Hutch- 
inson, 123  Pa..  381.  In  the  trial  of  this  action  McDowell,  on  April  29,  1887, 
testified: 

"Q.  About  the  payment  of  these  coupons,  state  whether  or  not  it  was 
a  necessity  that  an  arrangement  should  be  made  for  protecting  these  cou- 
pons, in  order  to  effect  the  sale  of  these  bonds? 

A.  We  had  to  guarantee  the  payment  of  the  coupons;  everybody  that 
bought  these  bonds  knew  the  bridge  company  could  not  pay  them.  Wc 
had  to  assure  them  they  would  be  paid.  The  bridge  company  were  com- 
pelled to  advance  the  bonds  in  order  that  they  might  be  negotiated,  advance 
them  before  they  were  really  due;  and  that  was  one  of  the  reasons  why  the 
contractors  were  under  an  obligation  to  protect  the  first  maturing  coupons, 
being  advanced  for  the  accommodation  of  the  contractors;  Mr.  Hutchinson 
not  having  provided  money  to  enable  the  bridge  to  be  completed  within 
the  amount  of  these  bonds  and  stocks. 

Q.  State  what  right  of  action  you  have,  if  any,  against  the  bridge  com- 
pany for  these  coupons. 

A.  I  don't  consider  I  have  any.  When  this  matter  is  settled  and  I  am 
able  to  do  it,  I  will  turn  them  over  to  them. 

Q.    For  the  reason  already  statedi" 

A.    Yes,  sir." 
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McDoyell  died  June  18,  1903— more  than  eighteen  years  after  these 
coupons  fell  due.  His  will,  dated  May  13,  1890,  appointing  his  wife  as 
executrix,  was  not  probated  until  April  22,  1913 — almost  ten  years  after  hit 
death. 

From  January  1,  1885,  to  February  23,  1913 — a  period  of  more  than 
twenty-eight  years  after  the  coupons  fell  due — no  demand  was  made  for 
payment;  and  then,  for  the  first  time,  Mrs.  McDowell  as  execr.trix  de- 
manded payment,  and  thereafter  brought  this'  action. 

There  is  not  a  shadow  of  testimony  that  in  all  the  eighteen  and  a  half 
years  preceding  his  death  McDowell  claimed  that  the  bridge  company 
owed  the  amount  of  these  coupons   to  him. 

The  strong  presumption  of  payment  of  the  coupons — after  the  lapse 
of  more  than  twenty-eight  years — cannot  be  swept  aside  except,  as  the 
Supreme  Court  has  said,  by  "satisfactory  and  convincing"  testimony.  As 
no  testimony  of  such  strength  and  measure  appears  in  this  case,  the  pre- 
sumption of  payment  stands  as  a  bar  to  plaintiff's  tight  to  recovery.  In 
addition  to  this  presumption,  we  have  McDowell's  testimony,  above  quoted, 
that  he  had  no  right  of  action  against  the  bridge  company.  Having  no  right 
of  action  himself,  his  widow  and  executrix  has  none. 

The  verdict  tor  defendant  was  properly  directed. 

New  trial  refused. 


Fink  va.  Preiaed  Steel  Gar  Company. 

y  stTvant Employmeni  of  doctor Negligencf 

Plaintiff  was  Injured  while  workInK  In  ttie  man u factory  of  the  delendaDt  Com- 
pany. The  latter  maintained  an  emergency  hospital  and  for  Its  support  deducted 
B  certain  percenCaKe  of  the  wages  of  the  employees,  which  went  In  part  for  the 
employment  of  the  doctor.  PlalntlfTs  flnger  was  Injured  while  working  and  waji 
treated  hy  the  company's  doctor.  It  subseQuently  became  Infected  resulting  In  an 
amputation  of  the  hand.  Plaintiff  gued  to  recover  tor  hts  Iobb,  averring  as  negll- 
sence  the  malpractice  of  the  doctor.  There  was  no  evidence  that  the  mB.nner  of 
the  treatment  of  the  doctor  was  not  proper  or  that  in  any  way  he  was  careless. 
Held  that  In  such  a  case  the  dolend&nt  undertakes  to  use  reasaiia.ble  care  In  the 
employment  of  a  doctor  and  In  the  absence  of  evidence  of  hla  failure  hd  to  do 
there  could  be  no  recovery,  the  defendant,  having  exercised  suoh  care,  was  not 
reeponalble  for  the  negllBence  of  the  doctor. 

Sur  motions  ex  parte  defendant  for  a  new  trial  and  judgment  for  defendant 
tion  obstante  veredicto.    No.  466  January  Term,  1913.    C.  P.  Allegheny  County. 

Horace  J.  Thomas,  for  plaintiff. 

DaUeli,  Fisher  &  Hawkins,  for  defendant 

Frazkr,  p.  J.,  April  22,  1914.— This  was  an  action  by  plaintiff  to  recover 
from  defendant,  damages  for  alleged  malpractice  upon  the  part  of  a  surgeon 
and  attendants  provided  by  defendant  company  at  an  emergency  hoapital 
for  the  care  of  employees  injured  in  its  manufacturing  establishment.     In 
substance   plaintiff's   statement   sets   forth   that   he   was   an   employee   of   de- 
fendant, and  that  his  employer  maintained  a  hospital  for  the  care  and  treat- 
ment  of  such   of   its   employees   that   might   receive  injury  in   the    conrae 
of  their  employment,  and  that  the  sum  of  1.35  per  cent,  was  deducted  from 
his  wages  each  pay  day  for  the  purpose  of  assisting  in  meeting  the  expenses  of  the 
hospital   and  providing  benefits   for   injured   employees;   "that  the  persons 
employed  by  defendant  to  care  for  and  treat  injuries  in  said  hospital  were 
t   competent   and   skilled   surgeons   and   physicians   and   were  not   suitable 
ons  to   have   charge   of   said  work,  and  were  not  legally  qttalified   to 
)rm  said  duties,  and  that  as  a  result  of  said  incompetence  upon  the  part 
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uf  the  surgeon  and  attendants  it  became  necessary  to  amputate  the  middle 
linger  of  plaintiff's  left  hand."  The  evidence  at  the  trial  showed  that  on 
I<^ovember  14,  1911,  plaintiff,  while  employed  in  defendant's  manufacturing 
plant,  received  an  injury  on  the  middle  finger  of  the  left  hand  which  broke 
the  skin  and  caused  blood  to  flow)  that  upon  receiving  such  injury  plaintiff 
removed  his  glove  and  washed  the  woond  at  a  near-by  hydrant;  that  during 
the  night  following  the  injury  the  hand  began  to  swell  and  throb,  causing 
him  considerable  pain;  on  the  following  morning,  about  fourteen  hours 
after  he  had  received  the  injury,  plaintiff  visited  the  emergency  hospital 
at  defendant's  works  and  received  treatment  by  an  attendant,  the  wound 
being  cleansed,  bathed  in  antiseptics  and  bound  up;  treatment  by  the 
attendant  was  continued  until  the  morning  of  November  19th,  when  the 
hand  was  lanced;  the  infected  finger  grew  worse  until  December  1st,  when 
it  was  amputated  by  the. surgeon  in  charge  of  the  hospital.  Plaintiff  did 
iiOt  resume  his  employment  until  the  following  March.  As  slated  above, 
plaintifTs  contention  was  that  his  infected  finger  was  not  properly  cared 
for  by  the  persons  in  charge  of  defendant's  emergency  hospital,  and  to 
recover  compensation  for  the  negligence  alleged  this  action  was  brought. 
At  the  trial  a  verdict  was  rendered  in  favor  of  plaintiff  for  the  sum  of 
S2,892.00,    and    thereupon    these    motions    followed. 

The  right  of  plaintiff  to  recover  under  the  facts  above  stated,  is  the 
Question  now  before  us,  "The  relation  of  master  and  servant  or  principal 
and  agent,  does  not  exist  between  an  employer,  e.  g.  a  railroad  company, 
and  a  surgeon  employed  by  it  to  render  professional  services  to  its  injured 
employees;  the  reason  being  that  the  employer  has  no  right  to  control 
him  in  his  treatment  of  the  case.  Therefore  the  rule' of  respondent  superior 
does  not  apply,  and  the  employer  is  not  responsible  for  the  negligence 
<ir  malpractice  of  the  physician  or  surgeon,  provided  the  employer  has  dis- 
charged his  duty  by  exercising  reasonable  care  to  the  end  of  employing  a 
physician  or  surgeon  who  possesses  the  knowledge  and  skill  ordinarily 
possessed  by  other  members  of  his  profession  .  This  is  especially  true  where 
an  employer  is  under  no  legal  obligation  to  furnish  medical  or  surgical 
aid  to  its  wounded  employees."  Thompson  on  Negligence,  Second  Edition, 
Vol.  4,  Sec.  3841.  The  question  of  the  liability  of  the  employer  to  the  em- 
ployee under  circumstances  similar  to  those  in  this  case  has  been  before 
the  Federal  and  appellate  courts  of  a  number  of  States  during  the  past  few 
years,  and  those  courts  have  invariably  held  that  the  employer  was  not 
liable  provided  reasonable  care  was  used  in  the  selection  of  the  surgeon 
and  attendants  employed  in  the  hospital.  In  these  cases  it  has  been  uni- 
versally held  \hat  the  doctrine  of  respondent  superior  has  no  application 
where  the  employer  aids  in  establishing  or  maintaining  a  hospital  wherein 
injured  employees  may  be  treated  without  the  employer  receiving  pecuniary 
profit  therefrom.  In  such  cases  the  employer  undertakes  to  exercise  ordi- 
nary care  in  the  selection  of  the  surgeon  and  attendants,  but  does  not  agree 
to  become  personally  responsible  for  their  negligence  or  mistakes,  and  this 
whether  the  employer  is  an  individual  or  corporation,  or  whether  dispensing 
his  own  charities  or  the  charitable  gifts  of  others  entrusted  to  him  to 
administer.  Where  an  employer  undertakes  lo  administer  a  fund  raised 
for  hospital  purposes  by  the  contributions  made  by  his  employees  he  must 
necessarily  leave  to  the  surgeon  and  attendants  at  the  hospital  the  treat- 
ment to  be  administered  in  all  cases  of  injury,  because  of  their  superior 
knowledge  and  skill  in  such  matters.  The  employer  cannot  direct  the 
surgeon  and  attendants  as  he  may  ordinarily  direct  his  employees  in  the 
work  for  which  they  are  employed.  To  do  so  would  substitute  inferior 
skill  and  judgment  to  the  prejudice  of  the  injured  persons.  Usually,  as  in 
this  case,  the  injured  person  is  not  obliged  to  accept  the  attendance  of  the 
surgeon  and  attendants  furnished  by  the  employer.     He  may  refuse  that 
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assistance  and  employ  other  physicians.  DeEendant  Company  was  not 
organized  for  the  purpose  of  conducting  a  hospital  and  supplying  medical 
attendance  for  gain.  Its  purpose  is  that  of  a  manufacturing  corporation. 
It  was  under  no  legal  obligation  to  provide  an  emergency  hospital  with 
surgeons  and  attendants  tor  the  benefit  of  its  employees,  and  in  so  doing 
and  administering  the  trust  fund  realized  from  the  assessment  upon  its 
employees  it  was  bound  only  to  use  reasonable  eare  in  the  selection  of  those 
placed  in  charge  of  the  hospital.  The  situation  was  not  different  from  that 
of  a  number  of  employees  of  a  corporation  contributing  to  a  fund  out  of 
charity  to  furnish  one  of  their  number  who  was  injured  with  medical  and 
surgical  attendance.  In  such  case  the  contributors  would  not  be  liable  to 
the  injured  person  for  the  malpractice  of  the  surgeon  or  attendants  em- 
ployed by  him.  Even  if  the  fund  so  raised  had  been  given  to  a  third  person 
to  administer  and  that  person  provided  the  surgeon  and  attendants,  be 
would  not  be  liable  for  the  negligence  of  either  of  those  employed  by  him. 
As  we  understand  the  rule  applicable  to  cases  of 'this  kind,  and  generally 
accepted  by  the  Courts  of  this  country,  it  is  as  laid  down  in  Sherman  & 
Redfield  on  Negligence,  Sec.  192,  as  follows:  "To  hold  the  company  liable 
for  the  incompetency  of  the  surgeon  it  is  necessary  to  aver  and  prove  (1) 
that  it  was  guilty  of  negligence  in  selecting  an  unfit  person,  or  (2)  if  reason- 
Able  care  was  exercised  in  the  selection  of  a  surgeon  who  afterwards  proved 
to  be  incompetent,  notice  of  his  incompetence  by  reason  of  his  inherent 
unfitness  or  by  previous  acts  of  negligence  from  which  incompetence  might 
be  inferred,  or  (3)  either  actual  notice  to  the  master  of  such  unfitness  or 
bad  habits,  or  constructive  notice  by  showing  that  the  master  could  have 
known  the  facts  had  he  used  ordinary  care  in  oversight  and  supervision,  or 
by  proving  general  reputation  of  the  surgeon  for  incompetence  or  negli' 
gence,  and  (4)  that  the  injury  complained  of  resulted  from  the  incompetence 

Applying  this  rule  to  the  testimony  in  this  case,  we  are  of  opinion  that 
plaintiff  has  failed  to  sustain  his  contention.  The  testimony  neither  directly 
nor  indirectly  establishes  incompetence  upon  the  part  of  either  the  surgeon 
in  charge  of  the  hospital  or  of  the  attendants.  Not  a  single  witness  testi- 
fied to  the  incompetence  or  unfitness  of  the  attendant  who  treated  plaintiff's 
injury,  or  to  any  facts  that  would  indicate  his  incompetence.  While  it  is 
true  a  witness  called  by  plaintiff  testified  that  the  usual  treatment  for  an 
iiifected  member  of  the  body  was  to  open,  cauterize  and  drain  the  injured 
member,  and  apply  antiseptic  lotions,  he,  however,  also  said  that  when 
«uch  treatment  was  rendered  he  would  not  say  that  serious  consequences 
might  not  follow.  This  testimony,  in  our  opinion,  falls  far  short  of  showing 
that  defendant  did  not  use  reasonable  and  ordinary  care  in  selecting  the 
persons  in  charge  of  its  emergency  hospital,  nor  does  it  prove  the  incompe- 
tence of  those  persons  to  perform  the  duties  devolving  upon  them;  nor 
does  the  fact  that  the  injured  finger  did  not  yield  to  the  treatment  given 
i'  by  tho^^e  in  charge  of  the  hospital  establish  their  incompetence. 

Looking  at  the  testimony  in  it.':  most  favorable  light  to  plaintiff,  we 
nre  unable  to  reach  the  conclusion  that  he  has  shown  the  existence  of  such 
conditions  and  circumstances  as  entitle  him  to  recover.  The  motion  for 
iudgment  for  defendant  non  obstante  veredicto  must  therefore  be  sus- 
tained. 

And  now,  to-wit,  April  22nd,  1914,  the  motion  for  judgment  for  defend-" 
ant  non  obstante  veredicto  is  sustained,  and  it  is  ordered  that  judgment  be 
entered  in  favor  of  defendant  upon  payment  of  the  verdict  fee. 
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—  Advertising   proposed 

It  la  the  duty  of  tlie  Secretary  of  State  of  the  Commonwealth  □(  Pennsylvtmla, 
UDder  Art.  18  of  the  Constitution,  to  advertlas  several  propoeed  ameDdmsnts  to 
the  Constitution,  althoueh  It  each  were  adopted  the  constllutlonal  proTlalone  on 
the  same  .subject  would  be  connictlng, 

June  23,  1914. 
Hoti.  Robert  McAfee, 

Secretary  of  the  Commonwealth, 
Harris  burg,  Pa. 

This  Depa.rtment  is  in  receipt  of  your  communication  under  date  of 
June  ,  1914,  directing  attention  to  the  fact  that,  at  the  legislative  session 
of  1913,  two  different  joint  resoltitions,  to-wit  joint  resolutions  Nos.  2  and  6, 
proposing  two  separate  and  distinct  amendments  to  the  same  article  and 
section  of  the  Constitution,  namely  Section  8  of  Article  IX.,-  relating  to 
debts  of  municipalities,  as  amended  by  the  electors  of  this  Commonwealth 
in  November,  1911,  were  agreed  to  by  a  majority  of  the  members  elected 
to  each  house,  duty  entered  on  their  journals  with  the  yeas  and  nays  taken  . 
thereon  and  are  now   on   file  in  your  office. 

You  ask  to  be  advised  whether,  in  view  of  the  apparently  conflicting 
provisions  of  these  proposed  amendments  and  in  view  of  the  apprehended 
difficulty  in  determining  what  the  organic  law  of  the  Commonwealth  would 
be  in  case  both  of  these  proposed  amendments  should  be  passed  at  the 
legislative  session  of  191S  and  adopted  by  the  qualified  electors  of  the 
State,  it  is  your  duty  to  publish  both  of  the  proposed  amendments  three 
months  before  the  general  election  of  1914  in  at  least  two  newspapers 
in   every   county   in   which  such   newspapers   shall  be  published. 

One  of  the  proposed  amendments  relates  only  to  the  City  of  Philadel- 
phia and  the  other  to  the  City  and  County  of  Philadelphia. 

The  original  Section  8  of  Article  IX.  of  the  present  Constitution  pro- 
vided, in  substance,  that  the  debt  of  any  county,  city  or  other,  municipality 
should  never  exceed  seven  per  centum  upon  the  assessed  value  of  the 
taxable  property  therein,  and  that  no  municipality  should  incur  any  new 
debt  or  increase  its  indebtedness  to  an  amount  exceeding  two  per  centum 
upon  such  assessed  valuation  of  property  without  the  assent  of  the  electors 
at  a  public  election,  but  that  any  city,  the  debt  of  which,  at  the  time  of 
the  adoption  of  said  Consiittition,  exceeded  seven  per  centum  of  such  as- 
sessed valuation,  might  be  authorized  by  law  to  increase  the  same  three 
per  centum  in  the  aggregate  at  any  one  time  upon  such  valuation. 

By  the  amendment  of  1911  to  this  Section  of  the  Constitution,  it  was 
provided,  in  substance,  that  any  debt  or  debts,  thereafter  incurred  by  the 
City  and  County  of  Philadelphia  for  the  construction  and  development  of 
lubways  for  transit  purposes  or  for  the  construction  of  wharves  and  docks, 
or  the  reclamation  of  land  to  be  used  in  the  construction  of  a  system  of 
wharves  and  docks  as  public  improvements  to  be  owned  by  said  City  and 
County  and  which  yield  current  net  revenues  in  excess  of  the  interest  on 
such  debt  or  debts  and  of  the  annual  installments  necessary  for  their  can- 
cellation, might  be  excluded  in  ascertaining  the  power  of  the  City  and 
County  of  Philadelphia  to  become  otherwise  indebted,  provided  a  sinking 
fund  for  their  cancellation  should  be  established  and  maintained. 

By  said  joint  resolution  No.  6,  it  is  now  proposed  to  further  amend 
Section  8  of  Article  IX,  as  thus  amended  in  1911,  by  striking  out  of  the 
specification  of  the  debts  which  may  be  excluded,  under  certain  circum- 
stances, in  ascertaining  the  power  of  the  City  and  County  of  Philadelphia 
to  become  otherwise  indebted,  debts   incurred   for  the  construction  and  de- 
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velopment  "oi  subways  for  transit  purposes"  and  by  inserting  a  proviso  to 
the  effect  that  such  indebtedness  shall  not  at  any  time  exceed,  in  the 
aggfegate,  the  sum  of  twenty-five  million  dollars  for  certain  specilied  pnr- 
poaes,  and  by  also  inserting  a  proviso  that  the  City  and  County  of  Phila- 
delphia shall,  at  or  before  the  time  of  incurring  certain  indebtedness,  provide 
for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  thereon 
and  also  the  principal  thereof  within  fifty  years  from  the  incurring  thereof. 
By  said  joint  resolution  No.  2,  it  is  likewise  proposed  to  further  amend 
Section  e  of  Article  IX.,  as  amended  in  1911,  inter  alia,  by  providing  that 
the  City  of  Philadelphia,  upon  certain  conditions  therein  set  forth,  may 
increase  its  indebtedness  to  the  extent  of  three  per  centum  in  excess  of 
seven  per  centum  upon  the  assessed  value  of  the  taxable  property  therein 
for  certain  specific  purposes,  namely  the  construction  and  improvement 
of  subways,  tunnel?,  railways,  elevated  railways  and  other  transit  facilities, 
the  construction  and  improvement  of  wharves  and  docks  and  the  reclama- 
tion of  land  to  be  used  in  the  construction  of  wharves  and  docks  owned  or 
to  be  owned  by  said  City.  It  is  provided  that  such  increase  shall  only  be 
made,  however,  with  tlie  assent  of  the  electors  at  a  public  election.  This 
proposed  amendment  contains  elaborate  provisions  with  relation  to  the  . 
deduction  of  certain  credits  in  ascertaining  the  borrowing  capacity  of  said 
City  and  also  contains  provision  relating  to  the  issuing  of  obligations 
maturing  not  later  than  fifty  years  from  date  and  with  relation  to  the 
establishment  of  sinking  funds,  etc. 

No  attempt  has  been  made  herein  to  analyze  the  proposed  amendments 
with  any  degree  of  care  or  to  construe  their  provisions,  because  such  action 
is  unnecessary  in  disposing  of  your  inquiry,  but  it  seems  obvious  that  if  both 
of  these  amendments  should  finally  be  adopted  by  the  people  at  the  same 
time  it  would  be  somewhat  difficult  to  determine  just  what  the  people 
intended  to  provide  in  their  Constitution  with  reference  to  the  power  of  the 
City  and  County  of  Philadelphia  to  become  indebted. 

The  apprehended  confusion  and  difficulty,  however,  is  a  matter  for  the 
consideration,  in  the  first  place,  of  the  members  of  the  House  and  Senate 
at  the  legislative  session  of  1915,  when  the  proposed  amendments  will  again 
be  before  the  General  Assembly  for  action  by  that  body,  and,  finally,  of 
the  qualified  electors  of  the  State  in  the  event  that  the  amendments  receive 
the  approval  of  a  majority  of  the  House  and  Senate  at  the  ensuing  session. 
Your  duty  in  the  premises  is  clear.  By  Article  XVIII.  of  the  Consti- 
tution, relating  to  future  amendments  of  that  instrument,  it  is  provided  that 
"Any  amendment  or  amendments  to  this  Constitution  may  be  proposed 
in  the  Senate  or  House  of  Representatives;  if  the  same  shall  be  agreed  by 
a  majority  of  the  members  elected  to  each  House,  such  proposed  amend- 
ment or  amendments  shall  be  entered  on  their  journals  with  the  yeas  and 
nays  taken  thereon,  and  the  Secretary  of  the  Commonwealth  shall  cause 
the  same  to  be  published  three  months  before  the  next  general  election 
in  at  last  two  newspapers  in  every  county  in  which  such  newspapers  shall 
be  published,"  etc. 

The  article  further  provides  for  submission  of  the  proposed  amendment 
or  amendments  to  the  General  Assembly  next  afterwards  chosen  and,  if 
agreed  to  by  a  majority  of  the  members  elected  to  each  house,  then  for 
a  second  publication  by  you  and,  finally  for  their  submission  to  the  quali- 
fied electors  of  the  state  at  such  time  at  least  three  months  after  being  so 
agreed  to  by  the  two  houses  as  the  General  Assembly  shall  prescribe. 

In  discussing  the  duties  of  the  Secretary  of  the  Commonwealth  with 
relation  to  amendments  proposed  to  the  Constitution  our  Supreme  Court, 
in  the  case  of  Commonwealth  vs.  Driest,  196  Pa„  396,  said,  at  page  40S: 

"It  will  be  observed  that  the  duty  of  the  secretary  of  the  common- 
wealth follows  immediately  upon  the  entry  o^  the  amendment  on  the  jour- 
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nals  of  the  two  houses  with  the  yea  and  nay  votes  of  the  members.  There 
is  no  other  action  by  any  department  of  the  state  government  that  is  either 
required  or  allowed,  prior  to  Che  action  of  the  secretary.  And  Chat  action 
of  the  secretary  is  prescribed  in  mandatory  language,  thus,  'And  the  secre- 
tary of  the  commonwealth  shall  cause  the  same  to  be  published,'  etc.  He 
has  no  discretion  in  the  premises.  His  action  does  not  depend  upon  any 
other  action  whatever.  It  is  his  own,  personal,  individual  and  official  duty, 
imperative  in  its  character,  and  of  the  very  highest  and  gravest  obligation 
because  it  is  imposed  by  the  constitution  itself,  and  he  can  only  discbarge 
that  duty  by  literally  performing  its  terms.  He  cannot  excuse  himself  for 
non-performance  by  setting  up  advice,  opinion  or  action  of  any  other  per- 
son, organization  or  department,  official  or  otherwise,  for  the  simple  reason 
that  the  article  of  the  constitution  which  prescribes  his  duty  does  not  allow 
it.  There  is  no  opportunity  for  any.  even  the  least,  intervention,  between  the 
entry  of  the  amendment  on  the  journals  and  the  publication  in  the  news- 
papers in  the  whole  course  of  the  proceeding  for  the  creation  of  the 
amendment." 

Your  are  accordingly  advised  that  it  is  your  duty  to  publish,  in  accord- 
ance with  the  provisions  of  Article  XVIIL  of  the  Constitution,  the  amend- 
ment proposed  by  joint  resolution.  No.  2  of  the  sessions  of  1913  and  also 
the  amendment  proposed  by  joint  resolution  No.  6  of  the  same  session. 


Very  truly  yours. 


JOHN  C.  BELL, 
Attorney  General. 


Gelm's  Estate. 

iVills Vetted  estate Collateral  inheritance  tax. 

Where  a.  will  dlspoaes  of  the  estate  of  the  testator  for  life  to  his  widow  and 
the  division  thereof  after  her  death  amonK  his  children,  and  one  of  the  children 
dies.  Intestate  and  unmarried  and  without  Issue  before  the  teeiator'a  wife,  hla 
brothers  and  slstere  take  the  share  after  her  death  subject  to  the  payment  of  the 
collateral  Inheritance  tax.  The  ahore  of  the  deceased  child  was  vested  and  the 
other  children  take  collaterally  throuRh  him. 

Appeal  from  Register  awarding  Collateral  Inheritance  Tax.  No.  319  June 
Term,  1914.     O.  C.  Allegheny  County. 


Miller,  J.,  July  13,  1914.— John  Gelm,  father  of  the  decedent,  disposed  of  his 
estate  in  the  following  language : 

"t  give,  devise  and  bequeath  all  my  estate,  both  real  and  personal,  to  my 
wife,  Caroline  Gelm,  if  living,  for  her  own  use  and  benefit  during  her  natural 
life,  provided  that  she  so  long  remains  my  widow,  and  after  her.  death  or 
remarriage,  I  direct  that  my  estate  be  divided,  share  and  share  alike,  among 
my  four  children,  William  Gelm,  John  Gelm,  Henry  Gelm  and  Annie  Gelm, 
to  them  and  to  their  heirs  and  assigns  forever." 

William  Gelm,  one  of  the  above  named  children  and  devisees,  died 
intestate,  unmarried  and  without  issue,  on  the  26th  day  of  February,  1906. 
He  had  no  other  estate  than  that  set  forth  in  his  father's  will. 

The  widow,  Caroline  Gelm,  died  on  the  14th  day  of  November,  1913, 
without  having  remarried.  The  estate  of  John  Gelm  therefore  passes  to 
the  other  three  children,  each  an  undivided  one-fourth  in  hia  own  right,  and 
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an  undivided  one-third  of  the  one-fourth  devised  to  the  deceased  son  Will- 
iam; they  take  William's   share  as  collaterals  through   him. 

It  is  urged  that  there  was  no  estate  in  William  Gelm  at  the  time  of  his 
death,  and  that,  therefore,  no  tax  is  assessable  because  he  did  not  die  seized 
or  possesaed  of  the  estate  devised  by  his  father.  In  support  of  this  con- 
tention, Swann's  Estate,  1  D,  R.,  79,  is  cited.  It  has  no  application  because 
it  was  dearly  found  there  that  the  estate  was  contingent;  the  same  is  tme 
of  Matthiessen's  Estate,  17  D.  R,  201.  While  there  seems  to  be  some 
authority  for  appellant's  contention  in  Gerhart's  Estate,  20  D.  R.,  529,  it 
does  not  appear  that  the  estate  there  in  controversy  was  a  vested  estate. 

The  late  case  of  Commonwealth  vs.  Thomas,  21  D.  R..  350,  is  cited 
:<s  a  direct  authority  for  appellant's  contention.  In  the  absence  of  ?  Supreme 
Court  case  squarely  sustaining  the  conclusion  in  the  latter  case  above 
cited,  we  are  of  the  opinion  that  the  correct  rule  governing  the  case  at 
har  is  set  forth  in  Dixon's  Estate,  S3  P.  L.  J.,  117,  opinion  by  the  late 
President   Judge   of  this   Court,   who   says; 

"While  the  theory  of  the  defense  that  only  those  estates  passing  from 
a  person  who  dies  actually  seized  is  liable  to  collateral  inheritance  tax, 
receives  some  support  from  the  language  of  the  first  section  of  the  act  of 
1887,  the  third  section  shows  very  plainly  that  the  legislature  had  in  view 
constructive  as  well  as  actual  possession;  for  that  section  makes  express 
provision  for  payment  of  the  tax  when  gifts  'take  effect  in  possession  or 
come  into  actual  enjoyment  after  the  expiration  of  one  or  more  life  estates, 
or  a  period  of  years,'  and  consequently  after  3  previously  existing  charge. 
The  possession  of  the  life  tenant  is  in  the  meantime  the  possession  of  the 
remainderman  and  answers  the  letter  of  the  first  section  of  the  act.  Where 
the  gift  is  contingent  upon  surviving  the  life  tenant,  death  before  the  hap- 
pening of  that  event  will  of  course  defeat  the  tax;  but  where  it  is  vested, 
death  is  immaterial;  for  the  owner's  title  has  a  transmissible  quality  whether 
by  sale.  Cox's  Estate,  181  Pa.,  369,  by  will,  or  mtestacy;  and  the  land  passes 
subject  to  the   tax;   Finnen's   Estate,   196   Pa.,   72." 

That  the  estate  in  the  case  at  bar  is  vested  cannot  be  questioned;  it 
was  in  the  decedent  in  fee,  subject  to  the  mother's  life  interest. 

The  share  of  William  coming  from  his  father  passes  to  his  brothers 
and  sister  through  him;  the  collaterals  could  not  take  it  in  any  other  way. 
The  purpose  of  the  act  is  to  impose  a  tax  on  all  estates  passing  to  collat- 
erals. This  estate  is  clearly  within  the  spirit  of  the  law,  and  by  implicatioii 
within  its  letter. 

Appeal  is  therefore  dismissed. 
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BUctions NomitiatioH  papers Non-Partuan  party— Use  of  namt. 

A  consreMlonal  candidate  caonot  file  nomination  papers  as  a  candidate  of 
"the  non-partlBan  party,"  -becauee  under  the  ballot  law  of  lS9t  read  In  connection 
with  the  Act  of  July  ti\Yt.  ISlt,  regulatlnK  nomlnaUons  and  electlona  of  certain 
candldaleH  to  office  cm  a  non-partlaan  tlclret,  confyaion  and  mlaunderatandinK 
would  ba  created,  which  the  fourth  section  of  the  Ballot  Act  of  ISftG  attempts  to 

Objections  to  Nomination  Papers.  No.  57  January  Term,  191 S.  C,  P. 
Daupiiin  County. 


McCarkeu.,  J. — By  nomination  papers  duly  tiled  with  the  Secretary  of  the 
Commonwealth,  M.  Clyde  Kelly  has  been  nominated  as  the  candidate  of  the 
Non-Partisan  party  or  policy  for  Congress  in  the  30th  Congressional  Dii- 
trict  of  Pennsylvania.  A  qualified  elector  of  the  district  objects  to  the  valid- 
ity of  these  nomination  papers  upon  the  ground  that  the  use  of  the  name 
"Non- Partisan  Party"  is  illegal  and  improper.  That  an  elector  ia  entitled 
to  thus  object  has  been  definitely  settled  in  Independence  Party  Nomination, 
208  Pa.  108,  in  which  Chief  Justice  Mitchell  said: 

"The  assignment  of  error  by  the  appellants  that  the  court  should  have 
quashed  the  dbjections  on  the  ground  that  the  objectors  were  not  members 
of  the  Independence  party  is  not  sustained.  The  objections  related  to  put- 
ting names  on  the  official  ballot  for  general  use.  They  therefore  concerned 
all  the  electors  and  were  open  to  all  alike  without  regard  to  their  political 
position." 

The  Ballot  Law  of  1893,  amended  at  Various  times  down  to  and  inclnding 
1903,  provided  for  nominations  by  conventions  of  delegates,  meetings  of  elec- 
tors, etc.     Section  4  of  the  act  provides,  as  follows: 

"That  no  words  shall  be  used  in  any  nomination  papers  to  describe  or 
designate  the  party  or  policy,  or  political  appellation,  represented  by  the 
candidate  named  in  such  nomination  papers  as  aforesaid,  identical  with  the 
words  used  for  the  like  purpose  in  certificates  of  nominations  made  b^  a  con- 
vention of  delegates,  or  primary  meeting  of  electors,"  etc. 

The  Act  of  July  24,  1913  (P.  L.  1001)  is  entitled,  "An  Act  to  regulate 
nominations  and  elections  for  all  elective  offices  of  cities  of  the  second  class 
and  all  offices  of  judge  of  a  court  of  record;  providing  for  non-partisan  nom- 
inations and  elections  for  said  offices." 

Section  3  of  this  act  is  as  follows:  "Official  primary  ballots,  hereinafter 
called  'non-partisan  primary  ballots'  for  the  said  offices,  shall  be  prepared  for 
the  primary  by  the  county  commissioners,  and  nc  other  ballots  for  such 
offices  shall  be  used  thereat." 

The  act  further  provides  that  the  ballot  shall  be  headed  "Non-Partisan 
Primary  Ballot"  and  that  there  shall  be  printed  in  prominent  type  on  the 
back  "Official  Non-Partisan  Primary  Ballot." 

Section  16  of  the  act  further  provides,  as  follows:  "At  the  head  of  every 
official  ballot  furnished  for  an  election  at  which  any  candidate  for  any  office 
within  the  provisions  of  this  act  is  to  be  voted  for,  there  shall  be  printed, 
immediately  after  the  instructions  now  by  law  required  to  be  printed  thereon, 
the  following  additional  instructions  in  the  same  style  and  size  of  type,  lo 
wit:  A  cross  (X)  in  the  party  square  in  the  first  column  does  not  carry  a 
vote  for  any  judge  or  for  (here  insert  names  of  any  other  offices  for  which 
candidates  have  been  nominated  under  the  provisions  of  this  act).  To  vote 
for  Judtrc  or  any  city  office  mark  a  crots  (X)  opposite  the  name  ef  the  candi- 
date dctircd. 

'  '^he  grou{>  of  candidates  for  the  office  or  the  several  offices  within  tbe 
provisions  of  this  act  shall  be  printed  on  the  ballot  at  the  head  of  the  second 
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column,  shall  be  enclosed  in  a  solid  border  not  less  than  one-sixteenth  oE  an 
inch  in  width,  and  shall  be  headed  with  the  following  words,  printed  in  bold- 
face type  not  less  than  sixteen  points  in  size:  Judicial  and  City  Ticket— 
Non-Partisan.  Said  instructions  shall  vary  as  ihe  names  of  the  offices  to  be 
filled  may  require." 

Thus  it  appears  that  the  legislature  has  used  the  word  "Mon- Partisan"  to 
riesignate  the  offices  of  judge  and  elective  offices  of  cities  of  the  second  class. 
To  permit  the  same  name  to  be  used  in  nomination  papers  would  be  a  viola- 
tion of  both  the  letter  and  the  spirit  of  the  ballot  law.  The  legislature  has 
specifically  appropriated  this  designation  "Non- Partisan"  for  use  on  the  ballot 
in  the  election  of  judges  and  second  and  third  class  city  officers.  Besides  the 
word  "Non-Partisan"  cannot  properly  be  used  as  a  party  name  or  appellation. 
It  does  not  designate  any  party  or  policy,  but  excludes  the  idea  of  partisan- 
ship or  party  principles  entirely.  In  an  election  to  a  non-partisan  office  the 
only  question  is  the  personal  qualifications  of  the  candidates.  To  permit 
'  Non-Partisan"  to  be  used  upon  the  official  ballot  except  in  connection  with 
the  offices  designated  by  law  would  certainly  cause  contusion  and  misunder- 
standing. We  are  therefore  of  opinion  that  the  nominating  petition  in  this 
case  is  defective  because  of  the  use  of  the  word  "Non-Partisan"  to  designate 
the  party  or  policy  of  the  group  of  electors  signing  the  papers.  If  they 
desire  to  amend  the  name  opportunity  should  be  'given  so  to  do.  Unless 
application  for  amendment  in  this  particular  is'  made  and  allowed  within 
three  days  from  the  filing  hereof,  we  do  hereby  adjudge  the  nomiiration 
papers  in  question  in  this  case  invalid  and  direct  that  the  prothonotary  cer- 
tify this  judgment  to  the  Secretary  of  the  Commonwealth. 


Findl^  vs.  Btyans. 

County  Court Act  of  May  23rd,  1913 Appeals  in  jury  caies~^--Constilu- 

tionalily   of. 

Where  a  law  of  clasalflcatlon  la  based  on  real  and  Bubetantlal  differences 
which  bear  a  proper  and  obvious  relation  the  subject  with  reference  to  which  the 
classl  Ilea  Hon  Is  made  It  Is  not  unconBtltutfonal  bfcause  In  contravention  at  Section 
T,  Article  III  of  the  ConHtilutlon  and  therefore  the  provlBlona  of  the  Act  of  May 
2Srd,  191S,  providing:  that  where  a  Judgment  of  the  County  Court  has  been  entered 
on  the  verdict  of  the  Jury  no  appeal  to  the  Common  Pleaa  Court  shall  be  effected 
until  leave  hae  been  obtained  from  the  latter  court,  is  not  unconstitutional  on  the 
ground  that  auch  appeal  may  be  taken  In  other  than  Jury  (rials  without  securing 


S.  M.  Cunningham,  for  appellant. 

Rice,  P.  J„  October  12,  1914. — 1.  So  far  as  the  question  of  the  conatitn- 
tionality  of  the  act  creating  the  County  Court  of  Allegheny  County,  and  the 
question  as  to  the  constitutionality  of  its  provisions  authorizing  and  regulat- 
ing jury  trials  in  that  court,  are  involved  in  this  appeal,  the  decision  in  the 
affirmative  may  be  and  is  rested,  without  further  discussion  upon  the  decis- 
ions in  Gottschall  vs.  Campbell,  234  Pa.  347,  and  Commonwealth  vs.  Hopkins. 
241  Pa.  213.  affirming  53  Pa.  Superior  Court  16,  and  the  opinions  of  Justice 
Potter  of  the  Supreme  Court  and  Judge  Head  of'thjs  court,  in  those  cases. 
and  of  Justice  Elkins  in  Gerlach  vs.  Moore,  243  Pa.  603. 

2.  The  defendant  contends  that  the  provisions  of  the  Act  of  U&y  23, 
1913,  P.  L-  320,  that  in  cases  where  judgment  of  the  County  Court  shall  have 
been  entered  on  the  verdict  of  the  jury  no  appeal  to  the  comraoil  plcjis  shall 
be  perfected  until  leave  has  been  obtained  from  the  latter  court  or  a.  jtidge 
thereof,  is  in  contravention  of  sec.  7,  art.  Ill  of  the  constitution,  forbidding 
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local  and  special  legislation.  It  is  argued,  in  effect,  that  the  legislature  had 
no  power  to  prescribe  different  terms  and  conditions  upon  which  an  appeal 
can  be  had  in  that  class  of  cases  from  those  prescribed  for  cases  in  which  a 
jury  trial  has  not  been  had.  But  class  legislation  is  not  necessarily  special 
legislation,  within  the  meaning  of  this  constitutional  provision.  The  legis- 
lative power  to  classify  cases  with  reference  to  the  terms  and  conditions  upon 
which  an  appeal  can  be  had,  has  been  very  frequently  exercised,  as  our  stat- 
ute books  abundantly  show,  and  the  exercise  of  it  is  not  to  be  set  aside  by 
the  courts  merely  because  they  doubt  its  wisdom  or  expediency.  The  true 
principle,  which  has  been  recognized  and  applied  in  a  multitude  of  cases,  was 
thus  clearly  stated  in  Seabolt  vs.  Commissioners,  187  Pa.  318:  "Legislation 
for  a  class  distinguished  from  a  general  subject  is  not  special  but  general, 
and  classification  is  a  legislative  question,  subject  to  judicial  revision  only  so 
far  as  to  see  that  it  is  founded  on  real  distinctions  in  the  subjects  classified, 
and  not  on  artificial  or  irrelevant  ones  used  for  the  purpose  of  evading  the 
constitutional  prohibition.  If  the  distinctions  are  genuine  the  courts  cannot 
declare  the  dassification  void,  though  they  may  not  consider  it  to  be  on  a 
sound  basis.  The  test  is,  not  wisdom,  but  good  faith  in  the  classification."  It 
is  apparent,  without  argument,  that  there  is  a  real  and  genuine  distinction  be- 
tween cases  in  which  the  parties  have  had  a  jury  trial  and  those  in  whidh 
such  trial  has  not  been  had,  and  that  this  distinction  is  the  valid  foundation 
for  legislation  peculiar  to  each  class  relative  to  the  terms  and  conditions 
upon  which  the  losing  party  may  obtain  a  retrial  through  an  appeal.  If  it 
were  necessary,  many  cogent  reasons  could  be  cited  in  support  of  the  justice 
and  wisdom  of  the  provision  whereby  a  party  who  has  had  a  jury  trial  accord- 
ing to  the  forms  of  law,  in  a  court  of  competent  jurisdiction,  is  required  to 
»how  that  a  retrial  of  the  issues  of  fact  before  another  jury,  in  another  court, 
i,-:  necessary  to  prevent  an  injustice.  But  it  is  not  necessary  for  us  to  go. 
iLto  that  question;  it  is  sufficient  for  present  purposes,  to  say  that  the  classi- 
fication is  not  an  arbitrary  selection,  but  is  based  on  real  and  substantial  dif- 
ferences which  bear  a  proper  and  obvious  relation  to  the  subject  with  refer- 
ence to  which  the  classification  is  made. 

3.  Complaint  is  made  that  the  statute  of  limitations,  which  was  pleaded, 
was  not  properly  applied  in  the  County  Court,  and,  if  it  had  been,  a  different 
result  would  have  been  reached.  This  contention  is  not  based  on  any  well 
grounded  exception  taken  at  the  trial,  or  upon  any  specific  part  of  the  charge 
of  the  court.  Indeed,  only  one  exception,  which  will  be  considered  later,  was 
taken  by  the  defendant  at  the  trial,  and  no  points  for  instruction  were  pre- 
sented, and  the  charge  was  not  excepted  to.  The  complaint  is  really  against 
the  verdict.  Where  an  appUcation  for  leave  to  appeal  is  based  on  that 
ground  alone,  it  is.  not  sufficient  to  show  that,  under  the  evidence,  a  different 
verdict  might  have  been  rendered  by  the  jury,  or  to  convince  the  common 
pleas  that  it  would  reach  a  different  conclusion  if  it  were  its  province  to 
decide  the  issues  of  fact.  In  such  a  case  the  question, is,  whether  the  ver- 
dict was  so  manifestly  against  the  preponderance  of  testimony  that  the  re- 
fusal of  a  new  trial  would  be  an  abuse  of  discretion.  If  it  was  not,  the  com- 
mon pleas  cannot  be  convicted  of  an  error  in  the  exercise  of  its  discretionary 
power  by  refusing  to  allow  the  appeal.  This  is  applying  to  cases  tried  in  the 
County  Court  no  more  onerous  conditions  upon  which  a  retrial  may  be  ob- 
tained than  have  been  applied  immemorially  lo  eases  tried  In  the  common 
pleas,  and  there  is  nothing  in  the  act  or  in  reason  requiring  the  court  to 
impose  less  onerous  conditions.  Our  examination  of  the  pleadings  and  evi- 
dence, with  due  regard  to  the  rule  as  to  the  application  of  payments  upon  « 
running  account  such  as  this  was  (see  Berghaus  vs.  Alter,  9  Watts  386;  Hol- 
liater  vs.  Davis,  54  Pa.  508),  and  to  the  principle  applicable  to  a  deposit  of 
money  such  as  it  is  claimed  the  $300  was  (see  Johnston  vs.  Humphreys,  14 
S.  &  R.  394;  McCain  vs.  Peart,  14S  Pa.  516),  leads  to  the  conclusion  that 
there  was  ample  evidence,  it  believed  by  the  jury,  to  sustain  a  verdict  for 
t  awarded  by  the  jury,  while  at  the  same  time  giving  the  defend- 
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ant  the  full  benefit  of  his  plea  of  the  statute  of  limitations;  further,  that  the 
evidence  did  not  so  strongly  preponderate  in  the  defendant's  favor  as  to 
justify  us  in  holding  that  the  refusal  to  grant  a  new  trial  was  an  abase  of 

discretion. 

4.  Complaint  is  made  that  defendant's  counsel  was  led  to  forego  full 
cross-examination  of  the  plaintiS  relative  to  the  $300  item,  by  the  statement 
of  the  trial  judge  that  it  was  barred  by  the  statute  and  that  he  would  "tdj 
instruct  the  jury,  and  that  notwithstanding  this  ruling  the  plaintiff  was  per- 
mitted to  offer  further  testimony  on  this  item  after  he  had  rested.  To  the 
admission  of  this  testimony  an  exception  was  taken  by  the  defendant.  We 
are  of  opinion  that  the  testimony  in  itself  was  inadmissible.  Therefore  the 
question  is,  whether  there  was  reversible  error  of  law  in  the  admission  of  it 
out  of  time.  The  official  report  of  the  trial  does  not  show  that  the  plaintiff 
had  formally  rested  his  case  before  this  additional  testimony  was  offered; 
but  it  does  show  that,  after  the  plaintiff  had  adduced  some  evidence,  the  court 
said  that  it  would  now  take  up  the  defense  and  thus  save  time.  The  defend- 
ant then  adduced  some  testimony,  after  which  the  plaintiff  resumed.  This 
mode  of  proceeding  was  irregular  but  inasmuch  as,  after  it  was  apparent  that 
the  court  had  changed  its  view  regarding  the  $300  item,  the  defendant  had 
full  opportunity  to  recall  the  plaintiff  for  further  cross-examination,  and  to 
meet  by  other  testimony  the  additional  testimony  adduced  by  the  plaintiff, 
we  cannot  see  that  any  substantial  harm  was  done. 

Upon  full  consideration  of  the  case  as  it  is  presented  by  the  record  and 
the  evidence,  our  conclusions  are.  that  the  record  of  the  trial  court  exhibits 
no  substantial  error  of  law  of  which  the  defendant  was  in  position  to  com- 
plain after  verdict  and  set  up  as  a  conclusive  reason  for  setting  the  verdict 
aside,  and  that  the  verdict  was  not  so  clearly  against  the  preponderance  of 
evidence  as  to  make  a  retrial,  before  another  jury,  necessary  in  order  to  pre- 
vent injustice.  It  follows  that  the  application  for  leave  to  appeal  was  pritp- 
erly  refused. 

The  order  is  affirmed  at  the  costs  of  the  appellant. 
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Commonwulth  ex  reL  Christy  et  al.  ti.  Walter*. 

Voters Rtgittralion  of Dtiitiqutnt  tax  collector Practict  of Receipts 

Mandamus Act  of  Jttnt  8(A,  1693. 

Tiie  determlnatloD  ot  Vtte  lec&llty  ot  reslatratlon  may  depenil  on  th*  proof 
of  tbe  payment  of  delinquent  toxea  mnd  tbe  Tax  RevlBlon  Board,  luLTlng  power 
to  inveatlgAto  tbe  legality  of  lucb  reglBtnttloD.  which  Ib  a  matter  of  public  Inter- 
eat,  has  authority  under  Bectlon  t  ot  tbe  MandamUB  Act  of  June  gth,  18SS,  to 
compel  the  collector  of  delloquent  taxea  to  ihow  whether  tax  receipts  were  recu- 
laily  Issued  to  certain  pereona  clatmlns  the  franchise  and  whetherthb  names  of 
such  persona  appeared  on  tbe  books  and  dupUcAtea  ot  the  collector. 

Mandamus.    No.  1418  April  Term,  1914.    C.  P.  Allegheny  County. 

C.  A.  Path,  for  petitiMiers. 
John  S.  W^,  for  defendant. 

MactaklanE,  J.,  March  20,  1914.— The  act  of  June  8,  1893  on  mandamus. 
sec.  4,  P:  L.  346,  3  Purdon,  2^6,  provides  "that  when  said  proceeding  is 
sought  to  enforce  a  duty  affecting  a  particular  public  interest  of  the  . 
state,  it  shall  be  on  the  relation  of  the  officer  entrusted  with  the  manage- 
ment of  such  interest."  Tbe  petitioners  stAte  that  they  are  the  Registra- 
!ion  Commissioners  of  the  City  of  Pittsburgh  and  ihey  seek  to  enforce 
the  duly  ot  the  Delinquent  Tax  Collector  affecting  a  particular  public  in- 
!eresl  of  the  state,  namely,  to  permit  the  petitioners  to  have  access  to 
a.n&  make  examination  of  certain  records  in  his  ofhce  alleged  to  be  neces- 
sary for  the  commissioners  to  ascertain  whether  receipts  were  regularly 
issued,  whether  the  names  of  the  holders  of  the  receipts  appear  on  the 
books  and  duplicates,  and  if  the  stubs  of  the  receipts  show  that  the  re- 
ceipts were  issued  to  the  holders,  as  a  part  of  an  inquiry  being  made 
by  the  board  into  the  registration  of  certain  electors  ot  the  City  of  Pitts- 
burgh. The  reason  assigned  in  the  motion  to  quash  that  "The  petition  is 
not  brought  in   the  name   of   the  proper  parties  plaintiff"   is   not  valid. 

This  assignment  does  not  apply  to  the  question  argued  by  counsel, 
■vhether  the  omission  of  three  of  the  petitioners  to  sign  the  petition  in- 
validates  the   proceeding   and   we   express   no   opinion   upon   it. 

The  proceeding  at  No.  754  January  Term,  1914  was  discontinued  and 
the  fourth  reason  falls. 

The  remaining  objections  are,  "Plaintiffs  as  a  Board  of  Registration 
Commissioners  have  no  legal  right  to  compel  the  defendant  to  exhibit  the 
tax  receipt  books  showing  the  stubs  of  the  various  receipts  set  forth  in 
plaintiBs'  exhibit  1,"  and,  "There  is  no  warrant  in  law  tor  the  issuing  of 
the  said  alternative  writ  of  mandamus."  As  already  stated  the  petition 
shows  that  the  board  was  inquiring  into  the  registration  of  certain  elec- 
tors. They  have  a  number  of  receipts,  and  the  averment  "that  it  is  neces- 
sary tor  the  petitioners  to  ascertain  whether  or  not  these  receipts  were 
regularly  issued,"  is  obviously  correct.  Three  ot  the  petitioners  went 
'o  the  oflBice  of  the  defendant  and  demanded  the  right  to  examine  the 
-.tubs  of  the  receipts  and  he  refused  to  permit  them  or  any  of  them-  to 
have  access  to  the  books  containing  the  stubs.  The  defendant  is  a  public 
officer  and  the  records  which  they  wish  to  examine  are  public  records. 
Com.  vs.  Connor,  207  Pa.,  263.  The  act  of  July  24,  1913,  P.  L.  977,  creating 
the  board,  in  section  15  (p.  988)  provides,  "The  commissioners  shall  also 
have  power  to  investigate  on  their  own  motion  any  irregularities  in  regis- 
Ttation."  In  the  performance  of  the  duty  imposed  upon  them  by  law 
they  are  seeking  to  investigate  public  records  in  the  custody  of  a  public 
officer  and  have  a  right  to  examine  them  and  it  is  the  duty  of  the  de- 
fendant to  permit  them  to  do  so.  Il  is  not  for  him  to  object  that  the 
board  cannot  act  except  as  a  board  or  in  public  session.     Com.  vs.  Walton, 
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6  Dist.,  287.     When  he  has  declined  to  briny  the  record  to  their  office  they 
-  have  DO  alternative  but  to  come  to  his. 

March  20,    1914,  motion  to  quash  and  supersedeas  overruled  and  the 
defendant  is  ordered  to  make  return  on  or  before  March  23,  1914. 


In  re  OptometriBts  Subject  to  Act  of  June  3,  1911,  P.  L.  639. 

Optometry Examination  for Practice Act  of  June  3rd,  1911. 

Optometry  la  within  the  terma  of  the  AcIb  of  June  ard.  1911  and  July  ISth, 
1913.  provldtDB  for  a  bureau  of  medical  education  and  llcenaure  ajkd  applicants 
must  be  examined  In  the  way  provided  in  ttie  act. 

June  23rd,  1914. 
Dr.  John  M.  Baldy, 

President,  Bureau  of  Medical  Education  and  Licensure, 
No.  2219  Delancey  Street,  Philadelphia,  Pa. 

Sir:— This  department  is  in  receipt  of  your  communication  of  May  31st, 
asking  to  be  advised  whether  practitioners  of  optometry  in  this  state  are  sub- 
ject to  the  provisions  ot  the  Act  of  June  3,  1911,  P.  L.  639.  as  amended  by 
the  Act  of  July  25,  1913,  P.  L.  1220,  regulating  the  right  to  practice  medicine 
and  surgery  and  any  of  its  branches  within  this  commonwealth. 

In  an  opinion  under  date  of  November  12,  1913,  this  department  gave  the 
Bureau  of  Medical  Education  and  Licensure  of  the  Department  of  Public 
Instruction  an  opinion  construing  the  provisions  of  said  acts  with  particular 
reference  to  the  powers  of  said  bureau  in  the  matter  of  examining  and  licens- 
ii.g  practitioners  pretending  to  a  knowledge  of  any  branch  or  branches  of 
medicine  or  surgery. 

Pursuant  to  this  opinion,  your  bureau  has  established  a  system  of  special 
licensure  regulating  the  examination  and  licensure  of  practitioners  of  a  num- 
ber of  branches  of  medicine  and  surgery,  comprehensively  described  as 
drugless  therepy. 

The  question  arising  under  your  present  inquiry  is  whether  optometry 
may  properly  be  considered  as  a  branch  of  medicine  or  surgery,  and  whether 
the  practitioners  of  optometry  are  included  within  the  scope  of  the  general 
opinion  above  referred  to. 

<  Optometry  is  defined  as:  1.  "The  measurement  of  the  range  of  vision." 
2.  "The  measurement  of  the  visual  powers  in  general,  •  •  *  of  the  ex- 
tent of  the  visual  field,  "  •  •  of  the  accommodative  and  refractive  states 
of  the  eye  *  •  *  and  of  the  position  and  movements  of  the  eyeball." — 
Century  Dictionary  &  Encyclopaedia. 

.  I  understand  from  your  inquiry  that  practitioners  of  optometry  hold 
themselves  forth  as  able  to  determine  whether  the  eye  is  normal  or  diseased, 
and  in  so  doing  use  an  instrument  called  the  ophthalmoscope.  This  would 
seem  to  be  undertaking  to  make  a  differential  diagnosis. 

I  am  therefore  of  opinion  that  practitioners  of  optometry  are  subject  to 
the  provisions  of  the  said  medical  Acts  of  1911  and  1913,  and  are  within  the 
scope  of  the  opinion  heretofore  rendered  to  your  bureau,  defining  its  powers 
and  jurisdiction  in  the  matter  of  granting  limited  licenses,  after  proper  exam- 
ination, to  practitioners  of  branches  of  medicine  or  surgery. 
Very  truly  yours, 

JOHN  C.  BELL. 

Attorney  General, 
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Chapin  et  aL  vs.  County  of  AUegbeny  mnd  Connty  ConuniMioaen. 

—  Improvement  by  county Aet  of  May 

Tb«  County  ba«  the  rlsht  to  enter  the  llmlta  of  &  boroush  In  tbe  nuumar 
proTlded  by  the  Act  of  Hay  lOth,  ltl3.  and  Improve  a  borough  street  which  con- 
nect! tbrouBh  an  IntervenlnK  borouKb  with  a  county  road. 

Snr  demurrer  to  bill  in  amity.  Na  348  October  Term,  1914.  C.  P.  Alle- 
fibtnf  County. 


Frazer,  p.  J.,  July  20,  1914.— It  appears  from  Che  bill  that  defendanU, 
having  been  authorized  so  to  do  in  the  manner  provided  by  law,  are  now 
engaged  in  the  construction  of  a  county  road  which  extentd  through  a 
portion  of  the  Township  of  Kilbuck  and  the  Boroughs  of  Glenfield  and 
Haysviile,  a  distance  of  approximately  2.32  miles.  The  work  upon  the 
road  was  commenced  in  the  Township  of  Kilbuck  and  has  been  carried  on 
in  a  westerly  direction  so  that  it  has  been  completed  in  the  township  and 
almost  through  th^  Borough  of  Gknfield  and  within  a  short  distance  of  the 
easterly  line  of  the  Borough  of  Haysviile,  both  boroughs  having  by  ordi- 
nances duly  enacted  authorized  the  construction  of  the  road  by  the  County. 
The  improvement  is  being  made  as  a  whole,  under  one  contract.  Plaintiff 
is  a  resident  and  taxpayer  of  the  Borough  of  Haysviile,  and  contends  that 
the  defendants  should  not  be  permitted  to  enter  upon  the  present  road  in 
the  Borough  of  Haysviile  tor  the  purpose  of  improving  the  same,  for  the 
reason  that  there  is  no  improved  road  terminating  at  the  corporate  limits 
of  the  Borough  of  Haysviile  as  required  by  the  Act  of  May  20,  1913,  P.  L., 
273.  This  is  substantially  the  only  objection  raised  to  prevent  the  County 
from   prosecuting  and   completing   the   improvement. 

To  the  bill  defendants  have  demurred,  alleging  that  the  p]ainti£E  fails 
lo  show  any  unlawful  act  upon  the  part  of  defendants  or  such  action  which 
will  justify  the  granting  of  the  equitable  relief  prayed  for.  The  reason 
relied  upon  by  plaintiff  is  highly  technical,  and  in  our  opinion  not 
sufficient  to  justify  us  in  sustaining  the  bill.  While  it  is  true  that  th« 
improved  road  is  not  completed  at  this  time  to  the  line  of  the  Borough  of 
Haysviile.  it  is  finished  within  a  short  distance  of  that  line,  and  will  be 
fully  completed  within  a  few  days,  the  work  being  done  as  expeditiously 
as  the  contractor  is  able  to  do  the  same.  .To  sustain  the  bill  and  require 
the  County  to  fully  finish  and  complete  the  road  to  the  line  of  the  Borough 
of  Haysviile  before  proceeding  to  do  any  work  upon  the  road  in  that 
borough  would  impose  an  additional  burden  upon  the  County  and  result 
in  increasing  the  expense  of  the  improvement  without  resulting  in  any 
benefit  whatever  to  plaintiff  and  other  citizens  of  the  borough.  The  ques- 
tion involved  here  was  before  the  Court  of  Common  Pleas  of  Washington 
County  in  the  case  of  Martindell  vs.  Washington  County,  10  Jus.  L.  Rep., 
58,  and  it  was  there  held  that  the  Commissioners  had  the  right  to  enter 
into  a  borough  for  the  purpose  of  constructing  a  county  road  under  cir- 
cumstances  similar  to  those   in  this   case. 

And  now,  to-wlt,  July  20,  1914,  demurrer  sustained,  and  bill  dismissed 
at  cost  of  plaintiff. 
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Liggett's  Etute. 
iCTi( When  payable Income. 


Wtien  It  la  apparent  that  a  t 
In  his  win  against  a  legatee  should  exceed  t 
bear  Interest. 


m,  1914.     O.  C.  Allegheny  County. 


MiLLEH.  J.,  July  3,  1914.— The  question  is  whether  Thomas  Liggett  shail  be 
required  to  pay  interest  on  an  amount  charged  against  him  by  the  will  of  his 
father,  in  the  following  language : 

■'My  son  Thomas  Liggett  being  indebted  to  me  in  the  sum  of  ten  thou- 
sand dollars,  I  charge. the  same  as  against  the  interest  he  represents  and  add 
the  same  to  the  principal  of  my  estate,  and  I  direct  that  it  be  taken  out  of 
the  income  of  my  estate,  from  the  interest  he  represents,  as  the  same  may 
accrue  hereafter,  and  invested  as  a  part  of  the  principal  of  my  estate  until 
the  said  sum  of  ten  thousand  dollars  shall  be  fully  paid  and  made  part  of  my 
estate  under  the  trust  created  hereby." 

Under  the  provisions  of  testator's  will,  the  widow  received,  or  was  en- 
titled to,  all  the  income  during  her  lifetime;  no  income  was  distributed  among 
the  remainderman  until  after  her  death.  Out  of  the  income  payable  to  the 
petitioner  has  been  deducted  the  full  amount  of  ten  thousand  dollars;  since 
the  payment  of  the  ten  thousand  dollars,  an  additional  portion  of  his  income 
iS'deducted  on  the  claim  that  he  owes  interest  on  the  charge  from  the  time 
or  testator's  death,  and  thkt  his  income  must  be  reduced,  as  paid  from  time 
t(.'  time,  sufficient  to  make  up  all  the  interest  as  calculated  upon  the  original 
charge. 

Testator  fixed  the  indebtedness  of  his  son  to  himself  at  ten  thousand 
dollarej  as  he  directed  that  it  should  be  taken  from  bis  income,  which  ia 
another  way  of  saying  it  shall  be  charged  af^inst  the  interest  he  represented, 
he  treated  it  as  an  advancement;  as  such  it  is  not  liable  to  interest;  Porter's 
Estate,  94  Pa.  332. 

Even  if  it  be  considered  as  a  technical  debt,  and  conceding  that  debts 
bear  interest,  it  must  be  concluded  from  the  exactness  with  which  this  testa- 
tor expressed  himself,  not  only  in  this  paragraph,  but  every  other  part  of  his 
nrill,  th^t  he  did  not  intend  the  liability  of  this  son  to  exceed  the  sum  he 
f):(ed;  if  he  intended  that  it  should  bear  interest  he  would  have  said  so. ' 

He  evidently  did  not  intend  that  this  son  should  anticipate  the  payment 
of  the  debt  before  he  participated  in  the  estate;  he  clearly,  by  implication, 
prohibited  his  trustee  from  enforcing  the  collection  thereof  by  suit  or  other- 
wise, siiice  he  provided  for  the  manner  of  its  payment,  to-wit:  a  charge 
agiinSt  his  Tnterest  in  the  estate;  this  could  only  be  liquidated  as  the  son's 
interest  iii  the  estate  was  payable;  as  it  was  payable  only  out  of  income,  and 
the  income  was  only  divisible  among  the  sons  after  the  death  of  the  vridow, 
it  i(ould  be  a  violent  presumption  to  say  that  testator  intended  this  to  bear 
intetest  at  the  tinte  (he  charge  was  made,  when  in  fact  he  postponed  the  time 
of -the  payment  thereof  for  a  period  extending  at  least  to  the  death  of  his  wife. 

Therefore  whether  an  advancement,  or  a  debt,  in  the  one  case  under  the 
I'lw,  and  in  the  other,  under  tha  facts,  as  well  as  thelaw,  interest,  cannot  be 
claimed  upon  this  charge,  and  the  petition  is  sustained. 
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Hier  et  aL  ▼>.  Citixena  Water  Company. 

■ Riparian  ovmert Appropriation  of  water Illeeal  u 


tbc  ■ams."  It  attempted  to  aecnre  part  of  the  water  which  It  used  from  a  creek 
runnlnK  across  plulnua'a  landa.  The  water  so  ot>talned  was  mingled  with  olber 
water  huiipUfb  of  itic  company  and  was  fumliihed  not  only  to  the  Inhabitants  of 
tbe  Borough  of  Scottdala  but  waa  alao  furnished  to  the  public  In  a  number  o( 
dlatrlcla  and   munlclpalUieB   wholly   ouialda   thereof.      On  a   bearing  ot  »   bill   in 

the  companr  from  dlTerllng  the  water  from  the  creek,  on  the  sround  that  It  had 
no  authority  so  to  do.  It  waa  BeU: 

FIrat:  The  charter  of  the  defendant  company  gave  It  no  rlfcht  to  aupplir 
water  to  the  public  anywhere  excrpt  In  the  Borough  of  Scottdale  and  the  defend- 
ant never  had  the  power  of  eminent  domain  far  any  other  purpose  than  to  enable 
It  ID  Bxipply  water  to  the  public  In  that  borough  and  the  action  of  the  detendaot 
In  appropriating  the  water   waa  therefore  Illegal  and  ahould   be  raatralued. 

Borough  of  Bcottdale  and  adjacent  territory,  the  one  purpose  being  lawful  and 
the  other  Illegal,  and  having  been  commingled  with  Iht  othei'  watnr  .'supplies  of 
the  defendant  company  used  for  like  purposes  In  such  manner  aa  to  make  a  eepa- 
ration  of  the  uses  Impoeslble.  the  entire  use  of  the  water  from  the  lands  of  the 
plaintiffs  la  Illegal  and  should  be  restrained. 

Bill  for  injunction.    In  Equity,  No.  388,    C  P.  Fayette  County. 

Sterling,  Higbee  &  Matthews  and  Alfred  E.  Jones,  for  plaintiffi. 
Ptayford  &  Phillips,  for  defendant 

Vak  SwEabincek,  J.,  February  14,  1914.— Alleging  that  they  were  the  owners 
of  certain  lands  along  the  banks  of  North  bpiuce  run,  in  BuUskin  Town- 
ship, Fayette  County,  and  of  all  the  riparian  rights  belonging  to  said  landa, 
and  that  the  Citizens  Water  Company,  defendant,  had  diverted  the  wateri 
of  said  run  from  said  lands  without  lawful  authority,  and  was  interfering 
illegally  with  the  riparian  rights  appurtenant  to  said  lands,  the  plaintiffs, 
en  July  19,  1902,  filed  the  bill  in  this  case,  praying  for  a  permanent  injunction 
to  restrain  the  defendant  company  from  any  further  interference  vuith  the 
rights  of  the  plaintiffs  in  the  respects  mentioned.  On  August  25,  1902, 
an  answer  of  the  defendant  was  filed,  in  which  some  of  the  allegations  of 
the  bill  were  admitted  and  others  were  denied.  After  that  nothing  further 
was  done  in  the  case  until  recently,  when  a  hearing  lasting  two  days  was 
had,  at  which  evidence  was  introduced  and  teslitnony  was  taken.  As  to 
the  reasons  for  the  delay  in  bringing  the  matter  to  a  hearing  we  have  no 
knowledge,  the  bill  and  answer  having  been  filed  a  number  of  years  before 
the  writer  hereof  became  a  member  of  the  court,  and  neither  side  having 
stated  to  us  any  substantial  reason  why  the  case  was  not  brought  to 
hearing  sooner.  The  notes  of  testimony  were  transcribed  and  filed  by  the 
stenographer  promptly,  and  the  case  was  argued  by  counsel  and  submitted 
for  our  decision  just  a  week  ago.  From  the  pleadings  and  the  evidence 
offered  we  find  the  facts  of  the  case  to  be  these: 

1.  The  Citizens  Water  Company,  defendant,  is  a  corporation,  chartered 
in  1888.  under  the  laws  of  Pennsylvania,  for  the  purpose  of  supplying  water 
to  the  public  in  the  borough  of  Scottdale,  Westmoreland  Counly,  "and  to 
such  persons,  partnerships  and  associations  residing  therein  and  adjacent 
thereto  as  may  desire  to  use  the  same." 

2.  Following  its  incorporation,  and  prior  to  1901,  the  defendant  com- 
pany constructed  a  plant  for  the  purpose  of  supplying  water  to  the  public 
in  the  Borough  of  Scottdale,  and  in  the  vicinity  thereof,  and  for  that  purpose 
erected  a  storape  reservoir  on  Greenlick  run  and  an  intake  on  Mounts 
creek,  four  or  five  miles  from   Scottdale,  in   Butlsfcin  Township,   Fayette 
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County,  and  utilized  a  large  part  of  the  waters  of  those  streftms  for  *b>t 
purpose.  . 

3.  From  the  storage  reservoir  on  Greenlick  run  the  water  was  carried 
to  Scottdale  by  a  main  12-inch  pipe  line,  from  which  main  line  branch 
lines  led  off  through  which  to  carry  the  water  directly  to  other  localities 
than  the  territory  included  within  the  limits  of  the  Borough  of  Scottdale. 
In  some  instances  the  water  was  carried  by  the  defendant  entirely  through 
and  to  points  beyond  the  Borough  of  Scottdale,  and  there  supplied  to  the 
public  in  districts  and  municipalities  entirely  separate  and  distinct  from 
that  borough,  and  in  other  cases  the  branch  lines  left  the  main  pipe  line 
before  it  reached  Scottdale,  and  the  water  carried  through  those  lines  was 
supplied  by  the  defendant  to  the  public  in  outside  districts  without  ever 
having  been  taken  into  the  Borough  of  Scottdale.  The  intake  on  Mounts 
creek  was  simply  a  dam  across  the  stream,  a  few  feet  in  height,  by  means 
of  which  the  water  of  that  stream  was  diverted  into  the  mouth  of  a  pipe 
line,  through  which  it  was  carried  indirectly  into  the  storage  reservoir  on 
Greenlick  run.  The  plant  of  the  defendant  company  was  so  constructed 
that  the  water  supplied  to  Scottdale,  and  that  supplied  to  other  districts  in 
the  vicinity  thereof,  all  was  carried  through  one  common  system  of  pipes. 

4.  In  addition  to  supplying  water  to  the  public  in  the  Borough  of 
Scottdale,  which  is  in  Westmoreland  County,  the  defendant  supplied  water 
to  the  public  in  East  Huntingdon  Township,  Westmoreland  County,  and 
in  Everson  Borough,  BuUskin  Township,  and  Upper  Tyrone  Township,  in 
Fayette  County.  AH  these  municipalities  lie  conveniently  together,  on 
either  side  of  the  line  between  Fayette  and  Westmoreland  Counties,  and 
are  capable  of  being  supplied  with  water  from  one  general  system  o( 
water   works. 

5.  On  May  18,  1901,  the  plaintiffs.  Ada  E.  Mier  and  Jennie  M.  Miller, 
became  the  owners,  by  deed  from  H.  E.  Detwiler  and  others,  of  certain 
lands,  comprising  about  233  acres,  on  the  north  branch  of  Spruce  run,  in 
Bullskin  Township,  Fayette  County,  in  the  neighborhood  of  the  defendant's 
intake  on  Mounts^^reek.  and  its  storage  reservoir  on  Greenlick  run.  Spruce 
run  has  two  branches,  the  northern  branch  crossing  the  lands  of  the  plain- 
tiffs, and  the  southern  branch  crossing  lands  of  other  parties  in  which  the 
plaintiffs  are  not  interested.  During  the  summer  of  1901,  the  defendant 
company  entered  upon  both  branches  of  Spruce  run  and  commenced  the 
construction  of  intakes  thereon,  similar  to  the  intake  on  Mounts  creek, 
and  the  laying  of  pipe  lines  to  connect  said  intakes  with  defendant's  general 
water  system  theretofore  established  and  then  in  use.  The  intake  on  North 
Spruce  run  was  on  said  lands  of  the  plaintiffs,  and  a  pipe  line  therefrom 
extended  a  short  distance  across  the  lands  of  plaintifis  before  entering 
upon  lands  of  other  parties. 

6.  In  the  resolution  of  the  defendant's  board  of  directors,  of  February 
23,  1901,  by  which  it  was  attempted  to  appropriate  to  defendant's  use  the 
waters  of  North  Spruce  run,  on  said  lands  now  of  the  plaintiffs,  tt  was 
set  forth  that  the  water  was  being  taken  hy  the  defendant  "for  the  purpose 
of  supplying  the  public  with  water,  and  for  its  corporate  purposes."  Oa 
October  16,  1901,  on  bill  filed  by  these  plaintiffs,  alleging  in  substance  many 
of  the  matters  alleged  in  the  bill  in  the  present  case,  and  that  the  defend- 
ant had  erected  a  dam  or  intake  on  said  branch  of  Spruce  run  on  the  lands 
of  the  plaintiffs,  and  was  about  to  divert  and  take  away  the  waters  thereof, 
a  preliminary  injunction  was  granted  hy  this  court  restraining  the  defend- 
ant company  from  so  doing.  On  October  19.  1901.  a  bond  in  the  sum  of 
$2,000,  conditioned  that  the  defendant  pay  to  the  plaintiffs  such  amount  of 
damages  as  they  should  be  entitled  to  receive  by  reason  of  the  appropria- 
tion of  said  waters,  after  the  amount  of  such  damages  should  have  been 
determined,  was  presented  to  this  court  for  approval,  and  was  approved 
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«n(]  filed.  On  October  23,  1901,  the  preliminary  injunction  theretofore 
granted  against  the  defendant  company  was  dissolved  by  the  court  On 
July  19,  1902,  the  present  bill  was  filed,  wherein  a  permanent  injunction 
was  prayed  for  to  restrain  the  defendant  company  from  taking,  diverting, 
removing,  or  in  any  manner  whatsoever  interfering  with  said  waters,  or 
in  any  manner  disturbing,  molesting  or  interfering  with  or  trespassing 
upon  the  riparian  rights  of  the  plaintiffs.  There  was  co  condemnation  of 
any  right  of  way  for  a  pipe  line  for  the  transportation  of  said  watera 
across  said  lands. 

7.  The  purpose  of  the  defendant  company  in  attempting  to  appropriate 
Lhe  waters  of  North  Spruce  run,  on  the  lands  of  the  plaintiffs,  was  not  for 
the  supply  of  water  to  the  public  in  the  Borough  of  Scottdalc  exclusively, 
but  was  for  the  supply  of  water  to  the  public  within  Gaid  borough  and  to 
the  public  in  a  number  of  districts  and  municipalities  wholly  outside  thereof. 
The  waters  taken  from  North  Spruce  run  were  not  used  separately  for 
the  purpose  of  supplying  water  to  the  public  in  ScQttd.ile,  but  were  inter- 
mingled generally  with  the  whole  water  supply  of  the  defendant  company, 
which  was  furnished  promiscuously  to  the  public  in  the  Borough  of  Scott- 
dale  and  to  those  who  might  desire  tlie  same  outside  of  said  borough,  in 
East  Huntingdon  Township,  Westmoreland  County,  and  in  Everson  Bor- 
ough, Biillskin  Township,  and  Upper  Tyrone  Township,  in   Fayette  County. 

8.  The  entry  by  the  defendant  upon  the  lands  of  the  plaintiffs,  .ind 
the  taking  of  the  waters  of  North  Spruce  run.  crossing  said  lands,  was 
without  the  consent  or  agreement  of  the  plaintiffs,  or  either  of  them.  At 
about  the  time  of  its  entry  upon  the  lands  of  the  plaintiffs,  the  defendant 
company  expended  about  $200,000  in  improvements  to  its  plant.  This  in- 
cluded the  construction  of  a  new  storage  reservoir  on  Greenlick  run.  which 
was  expected  to  hold  200.000.000  gallons  of  water,  in  place  of  the  old  reser- 
voir, which  held  but  62.000,000  gallons.  It  also  included  the  laying  of  a 
new  16-inch  pipe  line  from  the  storage  reservoir  to  Scottd:*le,  over  a  dif- 
ferent route  from  that  of  the  old  12-inch  line,  which  was  retained.  And  it 
included  other  general  improvements  to  the  water  system  of  the  defendant 
company.  Only  a  small  and  inconsiderable  part  of  this  expenditure  waa 
incurred  in  diverting  and  taking  the  waters  of  North  Spruce  run  from  the 
lands  of  the  plaintiffs,  the  exact  amount  of  which  has  nat  been  shown,  and 
the  loss  thereof,  if  the  defendant  should  be  restrained  from  longer  taking 
and  using  said  waters,  would  not  be  erea'<. 

9.  In  the  latter  part  of  June,  1901,  citizens  in  certain  parts  of  Upper 
Tyrone  Township,  Fayette  County,  and  of  East  Huntingdon  Township, 
Westmoreland  County,  alleged  to  be  the  maiority  of  the  owners  of  lots  of 
land  in  the  district  shown  by  the  plots  therewith  presented,  which  then 
were  being  furnished  with  water  by  the  defendant  company,  formally  peti- 
tioned the  defendant  to  extend  its  plant  or  works  for  the  supply  of  water 
to  those  tracts  or  districts.  But  on  the  face  of  the  plots  attached  to  the 
petitions  most  of  the  territory  covered  thereby  is  shown  to  be  so  rural  in 
character  and  location  and  so  inclusive  in  extent  as  not  to  be  within  the 
contemplation  of  the  Act  of  May  21.  1901,  P.  L.  270,  which  provides  that 
any  company  incorporated  for  the  purpose  of  supplying  water  to  the  public 
in  any  town,  borough  or  city,  may,  upon  the  written  request  of  the  owners 
of  a  majority  of  the  lots  of  land  in  any  tract  or  district  adjacent  to  such 
town,  borough  or  city,  have  power  and  authority  to  extend  its  plant  or 
works  for  the  supply  of  water  into  such  tract  or  district,  with  such  rights 
and  subject  to  such  duties  within  such  tract  or  district  as  may  have  been 
conferred  and  imposed  by  its  charter,  within  the  town,  borough  or  city 
therein  designated.  Such  was  the  ruling  of  this  court  on  these  same  peti- 
tions in.  Detwiler  vs.  Citizens  Water  Company,  25  Pa.  C.  C,  48!,  and  we 
so  find  now.     In  addition  to  that  these  petitions  were  not  presented  until 
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afler  the  attempted  condemnation  of  the  waters  relied  on  in  this  case;  whicfr 
was  by  resolution  of  February  23,  1901,  a  date  prior  to  the  passa^ce  of  the 
act  under  which  the  petitions  were  prepared. 

Upon  the  forefjoing  findings  of  fact,  the  determination  of  the  rights 
of  the  parties  ought  not  to  be  diflicult.  In  our  opinion  the  case  of  Bly 
vs.  White  Deer  Mountain  Water  Company,  197  Pa.,  80.  is  decisive  of  all 
the  important  features  of  the  controversy  before  us.  The  questions  con- 
sidered in  that  case  were  (1)  the  right  of  the  White  Deer  Mountain  Water- 
Company  to  appropriate  the  waters  of  White  Deer  creek  for  the  purpose- 
of  supplying  the  same  to  the  public  in  any  municipality,  borough  or  town- 
ship, other  than  White  Deer  Township,  in  Union  Counly,  where  the  water 
company  was  located,  and  (2)  the  right  of  the  plaintiff  to  have  that  ques* 
tion  determined  by  a  court  of  equity  under  the  provisions  of  the  Act  of 
June  19.  1871,  P.  L.  1360.  Attention  was  called  to  the  fact  that  while  the 
34th  section  of  the  Act  of  April  29,  1874,  P.  L.  73,  authorires  the  formation 
of  water  companies  for  the  purpose  of  supplying  water  to  the  public,  the 
act  confines  the  powers  of  such  companies  to  the  supplying  of  water  within 
"the  town,  borough,  city  or  district  where  they  may  be  located,"  and  that 
the  right  of  eminent  domain  conferred  on  water  companies  does  not  en- 
large the  territory  in  which  they  may  supply  water,  and  cannot  be  invoked 
to  assist  a  water  company  in  the  appropriation  of  water,  to  the  iriiiry  of 
riparian  rights,  when  the  water  is  to  be  supplied  to  the  public  outside  of 
the  district  in  which  the  company  is  located.  It  was  held  that  the  words, 
"and  to  such  persons,  partnerships  and  associations  residing  in  or  adjacent 
thereto  as  may  desire  the  same."  or  words  of  similar  import,  in  a  certifi- 
cate of  incorporation  of  a  water  company,  following  the  name  of  the 
municipality  in  which  the  corporation  is  located,  are  wholly  inoperative, 
and  do  not  confer  tipon  the  company  the  power  to  supply  water  in  adiacent 
territory.  In  delivering  the  opinion  of  the  Supreme  Court,  Mr.  Justice 
Mestrezat  said:  "We  are  of  opinion  that  a  corporation  created  and  existing 
under  the  provisions  of  the  Act  of  April  29,  1874,  and  the  supplements 
thereto,  for  the  purpose  of  supplying  water  to  the  public,  is  not  authorized 
to  supply  the  same  beyond  th^  single  territorial  division  in  which  it  is 
licatcfl.  The  White  Deer  Mountain  Water  Company,  the  defendant,  there- 
fore, has  no  authority,  under  its  charter,  to  supply  water  to  the  public  in 
any  municipality,  borough  or  town.ship  other  than  White  Deer  Township, 
in  Union  County,  and,  in  carrying  out  the  authorized  purposes  of  its  incor- 
poration, the  company  is  confined  to  the  limits  of  that  township.  As  the 
defendant  company  has  no  right  to  sunply  water  in  territory  adiacent  to 
White  Deer  Township,  it  has  no  authority  under  its  ri^ht  of  eminent 
domain  to  condemn  and  appropriate  water  for  such  purposes.  The  right 
to  condemn  water  depends  unon  the  purpose  for  which  the  company  may 
lawfully  take  it.  It  cannot  take,  by  its  right  of  eminent  domain,  the  plain- 
tifTs  property  for  a  purpose  for  which,  under  its  charter,  it  has  no  right 
to  use  it  The  Act  of  May  16,  1889,  P.  L.  22fi.  confers  power  upon  the 
company  to  appropriate  so  much  of  the  water  of  a  str^;am,  within  or  with- 
out the  place  it  is  located,  as  may  be  necessary  for  its  purposes.  But  it 
does  not  grant  the  company  the  power  under  its  right  of  eminent  domain 
to  condemn  water  for  the  purpose  of  supplying  it  to  the  public  beyond 
the  territorial  limits  to  which  its  charter  confines  it," 

On  the  question  of  the  right  of  the  plaintiff  in  the  Bly  case  10  invoke 
the  assistance  of  a  court  of  equity  under  the  Act  of  June  19,  1871,  P.  L. 
1360.  to  restrain  the  defendant  company  from  illegally  taking  the  waters 
of  White  Deer  creek  to  the  detriment  of  the  plaintiffs  ripariin  rights.  Mr. 
Justice  Mestrezat  said:  "In  the  fifth  paragraph  of  the  hill  it  is  averred 
that  the  defendant  is  proceeding  to  divert  and  take  away  the  waters  of 
White  Deer  creek  to  supply  the  same  to  the  public  of  White  Deer  Town- 


PITTSBURGH  LEGAL  JOURNAL  4M 

Hlar  Bt  aJ.  tb.  ClUsani  W«ter  Comiuii7. 

ship,  and  in  other  municipalities,  borougha  and  townships  in  this  Conimcn- 
weatth.  The  defendant's  answer  admits  the  averment,  but  alleges  that  ihe 
.quantity  to  be  taken  will  be  limited  to  2,000,000  gallons  per  day.  It  is  not 
.controverted,  therefore,  that  the  defendant  intends  to  appropriate  to  Its 
own  use  the  property  of  the  plaintiff,  without  legal  authority  to  do  90 
under  the  franchise  granted  it  by  the  Commonwealth.  The  Act  oi  1871 
provides  that  in  all  proceedings  in  courts  of  law  or  cquUy  i>f  this  Common- 
wealth, in  which  it  is  alleged  that  the  private  rights  of  individuals  are 
injured  or  invaded  by  any  corporation  claiming  to  have  a  right  or  f^anrhise 
to  do  the  act  from  which  injury  results,  it  shall  be  the  duty  of  the  court 
to  examine,  inquire  and  ascertain  whether  such  (,or,Doration  does  in  'act 
possess  the  right  or  franchise  to  do  the  act  from  which  auch  alleged  uijury 
to  private  rights  results,  and  if  such  rights  ..r  franchises  have  not  been 
conferred  upon  such  corporation,  such  courts,  if  exercising  equitable  power 
■hall,  by  injunction,  at  suit  of  the  private  parties  restrain  such  injurious 
acts.  The  language  of  the  act  is  clear  and  its  application  to  the  case  in 
hand  is  without  difficulty.  The  private  rights  of  the  plaintiff  in  the  waters 
of  White  Deer  creek  have  been  threatened,  and  if  the  water  is  taken  by 
the  defendant  company  he  will  be  injured.  The  only  authority  claimed  by 
the  defendant  to  sustain  its  action  in  appropriating  the  waters  of  the  stream 
to  its  use  is  the  franchise  granted  in  its  charter.  The  plaintiff,  therefore, 
•eeks  by  this  proceeding  to  have  the  right  or  franchise  to  do  the  act  ctamied 
to  be  authorized  by  the  charter  of  the  com-)i.iiy  examined  an'l  ascertainod, 
■nd  if  such  rights  or  franchises  have  rot  beer,  conirrrcd  upon  such  corpora- 
tion, he  asks  the  court  to  restrain  the  dcli-ndant.  W:  [li'em  it  unneces'^ary 
to  cite  authorities  to  show  that  tiic  'jUiniift  is  entitled  tc  the  remetly  he 
invokes.  The  plaintiff  is  not  assailing  the  charter  of  the  defendant  com- 
pany. It  is  conceded  that  the  coi'ipa-iy  haf  authority  after  securm^  com- 
pensation to  the  parties  entitled  thci  to  to  lake  the  water  of  White  Deer 
creek  for  the  purpose  of  supply!. 'g  ir  iri  ilie  irhabiiams  of  White  iJeer 
Township.  This  right  is  not  denied  nar  s'Hii^'ht  tj  bi  abriJqeTl.  Hut  it  ia 
denied  that  defendant  has,  under  t'.in  lra:ic!iis;  graiitcl  il  by  the  Com- 
monwealth, the  right  to  appropriate,  lo  'he  pla.nlilT's  special  damaye,  the 
water  of  that  stream  tor  the  purpose  of  suny'v-n.;  adjacent  territory."  And 
it  was  ordered  that  the  olaintiff's  hill,  which  had  neen  dismissed  hy  the 
lower  court,  be  reinstated,  an-i  t.iit  the  I'rclmiinary  •ii.um'tiun  theretofore 
granted  by  the  lower  court,  c^tia  nin-.'  the  commission  of  the  acts  com- 
plained of  in  the  bill,  be  m^-le  rr-rnani^i^ 

Thus,  in  our  opinion,  all  doubt  as  to  the  proper  disposition  to  be  made 
of  the  present  case  is  swept  away.  The  attempted  appropriation  of  the 
water  of  the  stream  on  the  lands  of  the  plaintiffs  was  for  the  purpose  of 
■upplying  it  not  only  to  the  public  in  the  Borough  of  Sco'.tdale,  but  also 
to  the  public  in  adjacent  territory.  Such  purpose  was  unlawful.  The  de- 
fendant company  had  no  right  of  eminent  domain  to  appropriate  the  water 
for  that  purpose,  and  had  no  standmg  lo  curtail  the  riparian  rights  of  the 
plaintiffs  in  the  pursuance  of  that  objct.  The  defendant's  attempted  ap- 
propriation of  this  water  was  a  nullity.  This  is  not  a  case  where  the 
defendant  took  the  water  in  the  exercise  of  a  clear  right  or  franchise  for 
the  purpose  of  supplying  it  to  the  public  in  the  district  where  the  defend- 
ant is  located,  and  then  incidentally  disposed  of  a  part  of  it  in  a  mannef 
that  might  be  open  to  legal  objection  in  another  form  of  proceeding.  The 
defendant  was  acting  illegally  from  the  beginning.  A  distinction  must  be 
drawn  between  an  attempt  to  exercise  a  right  or  franchise  which  a  corpora- 
tion does  not  in  fact  possess,  to  the  injury  of  private  rights,  and  a  mere 
misbehavior  of  a  corporation  in  the  exercise  of  an  undoubted  right  or 
franchise  with  which  it  is  invested.    Bland  vs.  Tipton  Water  Company,  222 
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Pa.,  285.  The  thing  that  injures  the  plaintiffs  in  the  preaent.  case  is  the 
taking  by  the  defendant  of  the  waters  of  North  Spruce  run  from  their 
lands,  and  they  have  a  right  to  complain  of  that,  in  a  proceeding  of  this 
character,  if  the  water  is  not  being  taken  legally,  if  it  is  not  being  taken 
for  a  purpose  for  which  the  law  gives  the  defendant  a  right  to  lake  it.  The 
plaintiffs  have  a  right  to  complain  that  the  defendant  company  is  taking 
the  water  for  an  unlawful  purpose,  in  that  the  company  la  taking  it  for 
the  purpose  of  supplying  it  to  the  public  not  only  in  the  Borough  of  Scott- 
dale,  but  also  in  other  districts.  The  point  is  that  the  defendant's  attempted 
appropriation  of  the  water  was  unlawful  in  its  very  inception,  because  its 
purpose  then  was  illegal.  In  that  respect,  and  also  in  the  form  of  proceed- 
ing, this  case  is  wholly  different  from  that  of  Commonwealth  vs.  Punxsu- 
tawney  Water  Company,  197  Pa.,  569,  cited  by  the  defendant,  in  which 
it  was  held  that  "where  a  water  company  continues  faithfully  to  supply 
water  to  the  borough  for  the  supply  of  which  it  was  chartered,  its  charter 
cannot  be  forfeited  because  it  entered  into  an  agreement  with  another 
water  company  supplying  an  adjoining  borough,  temnorarily  to  supply 
that  company  with  water,  but  only  upon  condition  that  it  could  terminate 
the  agreement  upon  twenty-four  hours'  notice  whenever  it  might  need  all 
of  its  water  for  supplying  its  own  customers."  Tn  that  case  there  was  no 
question  at  issue  as  to  ihe  illegality  of  the  original  appropriation  of  the 
water  by  the  defendant.  In  the  present  case  the  defendant  company  did 
not  have  the  rifcht  or  franchise  which  it  attempted  to  exercise  in  the  ap- 
propriation of  the  water,  and  consequently  its  action  in  that  respect  was 
illegal  and  void. 

In  their  oral  arguments  to  the  court,  counsel  for  the  defendant  com- 
pany urged  that  the  plaintiffs  should  now  be  estopped  from  invoking  the 
aid  of  an  injunction,  as  prayed  for  in  this  case,  for  the  reason  that  the 
plaintiffs  stood  by  silently,  without  objection,  while  the  defendant  com- 
pany spent  large  sums  of  money  in  making  the  improvements  to  its  plant, 
including  its  attempted  appropriation  of  this  water.  In  reply  to  that  counsel 
for  plaintiffs  say  that  estoppel  from  mere  silence  cannot  operate  in  favor 
of  one  who  must  be  conclusively  presumed  to  have  known  that  he  was  a 
wronjrdoer,  and,  therefore,  could  not  have  been  misled,  citing  Lehman  vs. 
Murtoff,  7  Pa.  Superior  Ct.,  485.  where  that  principle  was  distinctly  an- 
nounced. But  on  the  facts  it  hardly  can  he  said  tlial  the  plaintiffs  remained 
silent  while  the  expenditures  by  the  defendant  in  its  work  were  being  made. 
At  the  time  the  defendant  was  about  to  divert  and  take  away  the  waters 
from  North  Spruce  run,  the  plaintiffs  filed  a  bill  in  equity  and  asked  the 
court  for  an  injunction  to  restrain  the  defendant  from  doing  so.  A  pre- 
liminary injunction  was  awarded,  which,  afterwaids,  for  reasons  not  appear- 
inR  upon  the  record,  was  dissolved  by  the  court.  Tn  the  face  of  this  dis- 
couragement the  plaintiffs  did  nothing  more  for  a  time,  but  later  tiled  the 
bill  in  the  present  case.  Why  the  matter  was  not  pressed  to  a  decision 
sooner  than  it  has  been,  we  do  not  know.  But  the  filing  of  these  bills 
was  notice  to  the  defendant  company  that  its  rights  in  the  premises  were 
questioned,  and  negatives  any  theory  of  encouragement  to  the  defendant 
by  the  plaintiffs.  Further  than  that  the  amount  of  monev  actually  ex- 
pended by  the  defendant  in  connection  with  the  attempted  appropriation 
of  this  water  on  lands  of  the  plaintiffs  was  small  and  inconsiderable.  Most 
of  the  expenditures  by  the  defendant  were  in  other  improvements  to  its 
system  of  water  works,  and  it  does  not  appear  that  they  wero  made  solely, 
or  to  any  great  extent,  in  pursuance  of  the  eompany's  attempted  appro- 
priation of  the  waters  of  North  Spruce  run.  In  our  opinion  this  is  not  > 
case  for  the  application  of  the  doctrine  of  estoppel. 

Counsel  for  the  defendant  contend  finally  that  the  controversy  in  this 
case  is  not  ruled  by  the  Bly  case.     In  their  brief  they  say:  "The  one  cue 
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which  is  responsible  for  this  liti^ration  is  that  of  BIy  vs.  White  Deer  Moun- 
tain Water  Company,  197  Pa.,  80.  But  the  two  cases  are  not  alike.  In 
the  Blv  case  there  was  no  question  or  dispute  as  to  what  use  the  company 
intended  to  put  the  water  it  sought  to  condemn.  There  was  no  thought 
of  supplying  any  of  the  water  to  the  public  in  White  Deer  Township.  It 
was  solely  for  the  public  of  other  and  distant  municipalities."  And  they 
cite  certain  expressions  from  the  opinion  of  the  court  in  that  case  which 
tirey  allege  sustain  their  contention  in  that  respect.  For  instance  they 
quote  the  language  of  the  opinion,  where  it  is  said  (p.  90) :  "At  the  hearing 
it  was  developed  that  the  White  Deer  Mountain  Water  Company  intended 
to  si'uply  the  water  to  be  taken  from  White  Deer  creek  to  the  inhabitants 
of  Watsondale.  Northumberland  County,  separated  from  White  Deer  Town- 
ship. Union  County,  by  the  Susquehanna  river,  and  also  to  supply  the  same 
in  the  Borough  of  Lewisburg.  in  Union  Connly,  adjacent  to  Kelly  Town- 
shio.  but  not  art'acert  to  White  Deer  Township,  the  former  township  lying 
between  the  latter  township  and  Lewisburg."  They  also  call  attention  to 
the  language  of  the  court  where  one  of  the  questions  to  be  considered  was 
stated  to  be  {p.  91),  "the  right  of  the  White  peer  Mountain  Water  Com- 
pany to  appropriate  the  waters  of  White  Deer  creek  for  the  purpose  of 
su"nlv-ne  the  "same  to  the  public  in  anv  municipality.  borouKh  or  township 
other  than  White  Deer  Township,  in  Union  County."  They  urge  that  the 
words  "the  waters"  and  "the  same,"  as  used  by  the  court  in  those  connec- 
tions, show  that  al!  the  waters  there  sought  to  he  appropriated  were  to 
be  suoplied  to  the  public  outside  of  the  district  of  White  Deer  Township, 
in  which  the  water  companv  ^vas  located.  But  we  think  that  is  too  narrow 
a  construction  to  put  on  the  language  of  the  court.  We  do  nf*  so  under- 
stand the  case.  We  understand  it  was  the  intention  of  the  defendant  there 
to  simply  the  water  taken  to  the  public  not  only  in  White  Deer  Township, 
but  also  in  the  other  districts  namfd.  In  the  opinion  of  the  lower  court 
it  wai  said  by  Judre  Love,  in  spenkine  of  the  two  defendants  in  the  case 
(p.  PSl:  "Tt  is  conceded  that  the  charters  of  the  defendant  companies  em- 
power them,  under  the  right  of  eminent  domain,  to  appropriate  as  much  of 
the  "'a*ers  of  White  Deer  creek  as  mav  be  ncrcsflary  for  their  purposes  in 
the  Townships  of  White  Deer  and  Kelly,  in  Union  County.  Tt  is  in  the 
exercise  of  this  right  that  the  particular  act  in  controversy  is  being  done. 
that  involves  the  right  of  the  plaintiff  complained  of.  Then  what  right  in 
thee  proceedings  has  the  plaintiff  to  comnlain  that  the  companies  in  their 
judgment  may  use  the  water  to  supplv  the  public  elsewhere  in  adiacent 
districts,  in  addition  to  the  public  in  White  Deer  and  Kelly  Townships." 
Woi'M  (he  court  have  used  the  last  expression,  "in  addition  to  the  public 
in  White  Deer  and  Kelly  Townships,"  if  there  had  been  no  intention  of 
suoplving  water  in  White  Deer  Township?  Then  in  the  opinion  of  the 
Supre^ie  Court  by  Mr.  Justice  Mestrezat,  it  is  given  as  an  allegation  of  the 
bill  (p.  ft91.  "that  the  said  two  first  mentioned  defendants,  or  one  of  them, 
are  proceeding  to  build  across  the  said  White  Deer  creek  a  dam  and  a 
reservoir  to  hold  the  waters  of  said  creek  and  therefrom  to  divert  and 
take  away  the  said  water  and  to  supply  the  same  to  the  public  in  satd 
Townships  of  White  Deer  and  Kelly,  in  said  county,  and  in  other  munici- 
palities, boroughs  and  town.ships  in  this  Commonwealth."  And  further 
along  in  the  opinion,  as  already  quoted,  it  was  said  (p.  99).  "In  the  fifth 
paragraph  of  the  bill  it  is  averred  that  the  defendant  is  proceeding  to 
divert  and  take  away  the  waters  of  White  Deer  creek  to  supply  the  same 
to  the  public  of  White  Deer  Township,  and  in  other  municipalities,  bor- 
oughs and  townships  in  this  Commonwealth.  The  defendant's  answer  admits- 
the  averment."  Under  that  averment  of  the  plaintiff  and  the  admission  of 
the  truth  thereof  by  the  defendant,  and  the  recognition  and  consideration 
of  that  fact  by  the  Supreme  Court,  it  hardly  can  be  urged  seriously  here 


456  PITTSBURGH  LEGAL  JOURNAL 

Uler  et  ^  TS.  ClUsena  'Wt.tti  Compuir. 

that  it  was  not  the  intention  of  the  defendant  in  that  case  to  supply  any 
of  the  water  Ukcn  to  the  public  in  White  Deer  Township,  the  district  of 
the  company's  location.  As  goinfj  to  show  that  the  words  "the  same"  as 
userf  in  that  part  of  the  opinion  of  the  Supreme  Court  quoted  by  defend- 
ant's counsel,  in  referring  to  the  water  in  controversy,  ire  not  to  be  Riven 
the  narrow  meaning  imputed  to  them  by  counsel,  it  may  be  noted  that 
in  the  part  of  the  opinion  last  quoted  the  same  words  are  used  to  express 
just  the  oppaaite  meaning  from  that  suggested  by  defendant's  counseL 
We,  therefore,  reach  the  following  conclusions  of  law: 

1.  The  charter  of  the  defendant  company  gave  it  no  right  to  supply 
water  to  the  public  anywhere  except  in  the  Borough  of  Scottdale.  the 
place  of  its  location,  and  the  defendant  never  had  the  power  of  eminent 
domain  for  any  purpose  other  than  to  enable  it  to  supply  water  to  the 
public  in  that  borough. 

2.  The  attempt  of  the  defendant  company  to  appropriate  to  its  use 
the  waters  of  North  Spruce  run,  on  the  lands  of  the  plaintiffs,  for  ihe 
purpose  of  supplying  water  to  the  public  not  only  in  the  Borough  of  Scott- 
dale. the  place  of  the  defendant's  location,  but  also  to  the  public  m  adjacent 
territory,  was  illegal,  and  gave  the  defendant  no  liberty  to  interfere  in  any 
way  with  the  riparian  rights  of  the  plaintiffs. 

3.  The  defendant,  having  acquired  no  legal  right  to  take  the  waters 
of 'North  Spruce  run  from  the  lands  of  the  plaintiffs,  should  be  restrained 
from  doing  so  by  injunction. 

And  now.  February  14,  1914,  it  is  ordered,  adjudged  and  decreed,  nisi, 
that  a  permanent  injunction  issue,  restraining  the  defendant  company,  its 
Bgents,  servants  and  employees,  from  taking,  diverting,  remov-ng,  or  in  any 
manner  whatsoever  interfering  with  the  waters  of  North  Spruce  run,  on 
the  lands  of  the  plaintiffs,  or  in  any  manner  disturbing,  molesting  or  inter- 
fering with  or  trespassing  upon  the  riparian  rights  of  the  owners  of  said 
land,  and  it  is  ordered  that  the  defendant  company  pay  the  costs  of  this 
proceeding. 

On  exceptions  to  the  court's  findings  of  fact  and  conclusions  of  law, 
and  to  the  decree  of  the  court  nisi,  the  following  opinion  was  filed  nnd 
final  decree  entered: 

Van  SwEARiNCEN,  J.,  April  13,  1914. — It  is  conceded  now  by  counsel  tor 
the  defendant  that  in  the  case  of  Ely  vs.  White  Deer  Mountain  Water 
Company,  197  Pa.,  80.  it  was  the  intention  of  the  defendant  to  supply 
water  to  the  public  both  within  and  without  White  Deer  Township.  But 
it  is  urged  that  the  court  there  only  restrained  the  defendant  from  supply- 
ing water  to  the  public  in  municipalities  other  than  While  Deer  Township, 
and  it  is  contended  now  that  even  though  the  condemnation  of  the  water 
in  controversy  in  the  present  case  was  for  an  illegal  purpose,  being  for 
the  supply  thereof  to  the  public  not  only  in  the  Borough  of  Scottdale,  but 
also  in  municipal  districts  outside  of  that  borough,  our  decree  should  go 
no  further  than  to  restrain  the  defendant  from  supplying  the  water  to  ihe 
public  in  such  outside  districts.  That  question  was  no'  raised  until  after 
the  filing  of  our  decree  nisi,  the  contention  of  the  defendant  up  to  that 
time  being  that  it  was  doing  nothing  whatever  which  would  subject  it  to 
restraint  by  injunction,  and  we  did  not  al  the  time  of  fil;ng  our  nisi  decree 
enter  into  a  discussion  of  the  question  now  raised,  because  there  was  no 
controversy  over  that  matter  then  before  us.  although  we  did  state  gen- 
erally that  the  entire  appropriation  and  use  of  this  water  by  the  defendant 
was  unlawful.  The  plaintiffs  in  their  bill  prayed  the  court  to  restrain  the 
defendant  from  taking  the  water  for  any  purpose  whatever,  and  the  de- 
fendant took  the  bold  stand  that  it  had  a  legal  right  to  use  the  water 
•xactly  as  it  then  was  and  since  has  been  using  it. 
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What  we  said  in  our  fonner  opinion  and  what  we  stated  in  our  con- 
clusions of  law  was  all  based  on  and  intended  lo  be  applied  to  our  specific 
finding:s  of  fact.  The  attempted  appropriation  of  the  water  in  controversy 
by  the  defendant  was  for  the  purpose  of  supplying  water  to  the  public 
both  within  and  without  the  Borough  of  Scottdale.  This>  was  followed  up 
by  the  defendant  by  turning  the  water  into  defendant's  mains  or  reservoir 
at  a  point  far  distant  from  Scottdale  and  interniinKling  it  there  with  waters 
taken  by  the  defendant  from  other  streams.  These  commingled  witers 
then  were  and  since  have  been  carried  a  long  distance  and  distributed 
through  a  common  system  of  pipes,  not  to  the  public  in  the  Borough  of 
Scottdale  exclusively,  but  also  to  the  public  in  a  number  of  districts  and 
municipalities  wholly  outside  of  that  borough.  Some  of  the  water  never 
has  been  taken  into  the  Borough  of  Scottdale,  but  has  been  supplied  by 
branch  lines  to  the  public  in  other  municipalities,  while  other  portions  of 
the  water  have  been  carried  entirely  through  Scottdale  to  districts  beyond- 
that  borough  and  there  distributed  to  the  public  in  those  districts.  It  is 
manifestly  impossible  for  the  defendant  to  supply  the  water  taken  from 
the  lands  of  the  plaintiffs  exclusively  to  the  public  wilh<n  the  Borough  of 
Scottdale,  without  building  a  new  water  system  and  transporting  this  water 
in  separate  pipes  to  Scottdale,  or  by  destroying  or  shotting  the  water  oS 
from  that  portion  of  its  present  system  which  includes  all  lines  by  which 
water  is  supplied  to  outside  territory.  It  was  not  the  intention  of  the  de- 
fendant to  do  either  of  these  things  at  the  time  it  aporopriated  this  water, 
it  has  not  done  either  of  them  since  that  time,  and  it  does  not  now  propose 
to  do  either  of  them.  The  purposes  for  which  the  defendant  sought  by  con- 
demnation proceedings  to  appropriate  the  water  from  the  lands  of  the 
plaintiffs,  and  for  which  the  defendant  since  has  been  using  the  water,  were 
and  are  plural,  one  being  lawful  and  the  other  illegal,  and  the  uses  to 
which  the  water  was  intended  to  be  and  has  been  put  wer:  and  are  in- 
capable of  separation  under  conditions  then  and  now  existing.  The  lawful 
use  was  not  intended  to  be,  has  not  been,  and  is  not  now  the  principal 
use.  and  the  illegal  one  but  an  incident  thereto,  even  though  a  larger  number 
of  consumers  be  supplied  with  water  through  the  one  than  through  the 
other.  Both  uses  were  intended  to  be  and  are  principal  and  substantial 
uses,  existing  together.  Therefore  the  entire  purpose  for  which  this  water 
was  attempted  to  be  taken  by  a  condemnation  proccding.  and  the  con- 
demnation proceeding  itself,  were  and  are  and  at  all  times  have  been 
unlawful.  The  powers  of  a  corporation  depend  upon  statutory  grant.  Keys 
vs.  Uniontown  Radial  Street  Railway  Company,  236  Pa.,  611,  But  if  the 
powers  of  eminent  domain  given  to  a  corporation  cannot  be  exercised  with- 
out disregarding  the  restrictions  with  which  they  are  coupled  by  law  they 
cannot  be  exercised  at  all.  A  prohibition  by  the  law  as  to  the  exercise  of 
the  powers  of  eminent  domain  must  stand  in  full  force,  though  it  destroy 
or  make  nugatory  all  the  powers  given  to  the  company.  Commonwealth 
vs.  Erie  and  North  East  Railroad  Company,  27  Pa.,  3J9. 

The  exact  question  now  presented  never  has  been  decided  in  Pennsyl- 
vania. It  was  not  before  the  court  in  the  Dly  case.  The  only  thini;  com- 
plained of  by  the  plaintiff  there  was  the  defendant's  purpose  lo  supply  part 
of  the  water  when  taken  to  the  public  outside  of  White  Deer  Township, 
and  all  the  court  was  asked  to  do  was  to  restrain  that  use  of  the  water. 
Pipe  lines  were  being  laid  which  showed  the- localities  lu  which  the  defe-id- 
ant  proposed  to  carry  the  water,  but  no  water  actually  had  been  diverted 
from  the  stream.  The  water  system  of  the  defendant  was  but  in  course  of 
construction.  Neither  the  plant  of  the  company  nor  its  condemnation  of 
the  water  had  been  completed  at  the  time  the  plaintiff's  bill  was  filed.  That 
was  not  a  case  of  the  appronriation  of  an  additional  water  supply  to  be 
turned  into  an  old  system.    There  was  no  reason,  therefore,  why  the  pur- 
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poses  of  the  defendant  there  could  not  properly  be  limited  in  that  proceed- 
ing and  the  company's  use  of  the  water  be  confined  to  the  supply  of  witer 
to  the  public  in  White  Deer  Township. 

The  authorities  in  other  states  sustain  the  view  we  have  taken  of  the 
present  case.  In  Hercules  Water  Company  vs.  Fernandez,  in  the  Court  of 
Appeals  of  California,  S  Cal.  App.,  726,  91  Pac,  Repr.,  401,  the  plaintiff 
alleged  a  necessity  for  condemning  water  rights  for  the  purpose  of  supply- 
ing with  water  the  inhabitants  of  the  towns  of  Hercules  and  Pinole,  and 
of  other  places,  in  the  County  of  Contra  Costa.  The  California  code  of 
civil  procedure,  under  which  the  action  was  brought,  authorized  the  exercise 
of  the  powers  of  eminent  domain  for  supplying  water  for  the  use  of  the 
inhabitants  of  any  county,  city,  village  or  town.  The  lower  court  fojnd 
that  the  plaintiff  at  the  commencement  of  the  action  was  supplying  water 
to  the  inhabitants  of  the  two  towns  named,  and  expected  and  intended  to 
supply  water  for  like  purposes  to  the  inhabitants  of  those  towns  and  ot 
other  places  in  said  county.  There  was  a  demurrer,  overruled  by  the 
lower  court,  which  it  was  urged  should  have  been  sustained,  because  it 
was  sought  by  the  proceeding  to  condemn  water  for  the  use  of  the  in- 
habitants of  places  in  the  county  which  were  not  described  as  cities,  towns 
or  villages,  or  otherwise  as  required  by  the  statute  law,  and  because  it 
could  not  he  ascertained  from  the  proceeding  whether  it  was  necessary  to 
condemn  the  water  rights  for  the  purpose  of  supplying  the  inhabitants  of 
the  towns  named,  or  f6r  the  purpose  of  supplying  the  inhabitants  of  "other 
places"  iti  the  county.  The  Court  of  Appeals  said  .the  "other  places  in  the 
County  of  Contra  Costa"  were  intended  to  embrace  territory  different  from 
that  of  a  city,  village  or  town,  but  could  not  be  held  to  mean  all  the  in- 
habitants of  the  county  other  than  of  the  two  towns  named,  and  that  the 
des'pnation  of  the.^e  "other  places"  could  not  be  regarded  as  surplusage  or  be 
stricken  out  by  amendment  of  tlie  judgment  of  the  lower  court,  because 
by  averments  of  the  petition  and  by  the  findings  and  judgment  there  was 
a  necessity  for  the  condemnation  of  all  tfie  waters  of  the  stream  to  supoly 
the  inhabitants  of  the  towns  named  and  of  other  places  in  the  county.  The 
court  declined  to  say  that  the  trial  court  would  have  found  it  necessary  to 
condemn  all  the  waters  of  the  stream  if  the  plaintiff  had  not  expressed  an 
intention  in  its  petition  to  use  the  waters  elsewhere  than  in  said  towns 
and  asked  for  a  decree  to  that  effect.  The  lower  court  was  reversed  and 
was  directed  to  sustain  the  demurrer,  the  Court  of  Appeals  noting  that  in 
Lewis  on  Eminent  Domain  arc  cited  cases  holding  thit  where  an  act  com- 
bines a  private  use  with  a  public  one  in  a  way  that  the  two  cannot  be  sep- 
arated the  whole  act  is  void,  and  quoting  from  7  Ency.  of  Plead,  and  Prac, 
527,  that  "Where  the  proceeding  shows  upon  its  face  two  distinct  uses  or 
purposes,  one  lawful  and  the  other  not,  which  are  so  inseparably  blended 
in  the  petition  and  orders  as  not  to  be  severable,  it  cannot  be  sustained." 

The  statement  last  quoted  is  based  on  the  ruling  of  the  Supreme  Court 
of  Illinois,  in  Chicago  &  Northwestern  Railway  Company  vs.  Gait,  133  III^ 
657,  44  Am.  &  Eng.  R.  Cas„  43,  23  N.  E.  Repr..  42S.  By  its  charter  the 
plaintiff  there  was  given  the  power  to  condemn  land  for  railroad  purposed 
only,  but  attempted  in  that  case  to  make  appropriation  of  parts  of  certain 
lots  for  a  right  of  way  for  its  road  and  tor  the  alteration  of  .t  street,  having 
determined  to  locate  its  railroad  along  and  upon  part  of  a  street  then 
established,  and  desiring  to  furnish  an  equivalent  therefor  to  the  public. 
The  court  held  that  the  proceeding  was  without  authority  of  law;  that 
while  the  railroad  company  had  power  to  condemn  land  for  the  uses  men- 
tioned in  its  charter,  it  had  none  whatever  to  lay  out  a  public  street,  or 
to  change  the  location  of  a  street  already  established;  that  the  condemna- 
tion could  not  be  said  to  be  good  for  the  right  Of  way  and  void  for  the 
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purpose  of  changing  the  location  of  the  street,  because  the  two  purposes 
were  so  inseparably  connected  in  the  petition,  report,  and  judgment  of 
the  court  below  as  not  to  be  capable  of  severance,  there  being  nothing  in 
the  proceeding  to  indicate  that  any  particular  part  of  the  land  sought  to 
be  taken  was  for  railway  purposes  and  a  different  part  thereof  for  the 
street  sought  to  be  laid  out  and  substituted  for  the  portion  of  the  old  street 
occupied  by  the  raUroad,  the  whole  being  sought  to  be  condemned  for  two 
distinct  purposes,  one  within  the  power  conferred  upon  the  lailroad  com- 
pany and  the  other  not.  And  a  recovery  of  the  land  in  ejectment  was  sus- 
tained, though  it  was  but  a  collateral  proceeding,  on  the  ground  that  the 
circuit  court  had  acted  without  jurisdiction  in  affirming  the  leporf  of  the 
condemnation  proceeding,  which  was  unlawful,  and  that  the  judgment  of 
the  court  thereon  was  unauthorized  and  void.  A  rehearing  of  the  ease  was 
applied  for  and  had,  on  which  the  court  affirmed  its  former  ruling.  Chicago 
&  Northwestern  Railway  Company  vs.  Gait.  24  N.  E.  Repr..  674. 

In  Miller  vs.  Pulaski,  in  the  Supreme  Court  of  Appeals  of  Virginia,  63 
S.  E,  Repr.,  880,  it  was  sought  by  the  town  of  Pulaski,  under  a  right  of 
eminent  domain  contained  in  its  charter  from  the  legislature,  to  cond-mn 
certain  water  rights  in  order  to  acquire  water  power  with  which  to  operate 
its  electric  light  plant  for  the  purpose  of  supplying  the  inhabitants  of  the 
town,  or  other  persons,  companies  or  corporations,  with  electric  l>ght.  It 
was  held  that  the  provisions  of  the  town's  charter  authorizing  it  to  con- 
demn property  rights  for  the  purpose  of  supplying  electric  light  to  the 
inhabitants  of  the  town  were  constitutional,  the  purpose  bein^  for  a  public 
use,  hut  that  the  charter  in  so  far  as  it  attempted  to  confer  or  the  town 
the  right  to  condfmn  property  for  the  purpose  of  supplying  electric  light 
to  "other  persons,  companies  or  corporations,"  being  but  for  a  private  use, 
was  unconstitutional,  and  that  on  account  of  the  two  uses  being  combined 
in  such  a  way  that  they  could  not  be  separated,  the  entire  section  of  th^ 
charter  covering  that  subject  was  void.  In  disposing  of  the  case  the 
Supreme  Cour[  of  Appeals  said:  "The  act  before  us  embraces  an  object 
which  is  constitutional  and  one  which  is  unconstitutional,  and  they  are  so 
united  as  in  our  judgment  to  be  inseparable.  We  cannot  suppress  the 
grant  of  the  power  to  condemn  for  private  purposes  and  maintain  the  act 
so  far  as  it  authorizes  a  condemnation  for  a  public  use.  because  we  cannot 
undertake  to  say  that  the  vote  which  the  act  as  a  whole  received  in  the 
legislature,  and  which  was  necessary  to  its  passage  under  the  constitution, 
that  is  to  say,  two-thirds  of  the  members  elected  to  each  house,  was  rot 
influenced  by  the  fact  that  the  statute  carried  with  if  authority  to  supply 
with  electric  light  not  only  the  inhabitants  of  the  town,  but  other  persons, 
comranies  or  corporations."  An  application  for  a  rehearing  was  made,  but 
a  rehearing  was  denied.  On  the  same  basis  of  reasoning  a  statute  author- 
ising the  exercise  of  the  power  of  eminent  domain  for  purposes  either  public 
or  private,  at  the  option  of  the  grantee  of  the  power,  is  unconstitutional 
and  void  as  a  whole.  Attorney  General  vs.  Eau  Claire.  37  Wis..  400;  Stcvart 
vs.  Great  Northern  Railway  Company,  65  Minn,.  515.  33  L.  R.  A.,  427,  68 
N.  W.  Repr.,  208. 

In  Salisbury  Land  &.  Improvement  Company  vs.  Commonwealth,  in 
the  Supreme  Judicial  Court  of  Massachusetts,  21S  Mass.,  371.  102  N.  E. 
Repr.,  619,  46  L.  R.  A.  (N.  S.),  1196,  in  holding  unconstitutional  an  entire 
act  of  the  legislature  establishing  a  commission,  with  powers  of  eminint 
domain,  to  acquire  and  manage  for  the  public  an  ocean  beach  resort  occu- 
pied with  cottages,  hotels,  stores,  and  places  of  amusement,  with  authority 
to  sell  or  lease  such  lands  or  rights  in  lands  as  should  not  be  needed  for 
the  public,  the  court  said:  "It  is  impossible  to  separate  the  valid  from  the 
invalid  parts  of  this  statute.     The  power  of  the  commission  to  take  land 
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js  inextricably  interwoven  with  th<;  power  to  sell  and  lease  land  so  taken. 
It  onnot  be  determined  how  the  IcRislaturc  would  have  dealt  with  the 
subject-matter  if  its  attention  had  been  directed  specifically  to  the  point 
that  lands  and  buildings,  including  a  large  number  of  dwelling  houses,  could 
not  be  taken  for  the  purpose  of  lease  and  sale,  under  the  changed  condi- 
tions of  being  in  the  neighborhood  of  a  public  reservation,  and  the  expense 
of  the  undertaking  lessened  by  the  revenue  to  be  derived  therefrom.  Dif- 
ferent financial  and  other  questions  would  have  been  presented,  which 
might  have  caused  the  general  court  to  have  refrained  from  action,  or  to 
have  enacted  a  statute  of  other  tenor."  In  Alabama  it  has  been  held  that 
a  statute  which  undertakes  to  delegate  the  power  of  eminent  domain  for 
purposes  of  erecting  mills  or  other  machinery,  in  which  the  legislatiire  usea 
the  generic  term  "mill,"  without  confining  it  to  grist  mills  which  grind  for 
toll,  that  being  the  only  class  of  mills  there  the  establishement  of  which  is 
for  a  public  purpose  for  which  the  power  of  eminent  aomain  may  be  au- 
thorized, is  unconstitutional  in  its  entirety.  Sadler  vs.  Langham,  34  Ala„ 
333.  In  Pennsylvania  the  right  of  eminent  domain  to  take  private  property 
without  the  owner's  consent  never  can  be  exercised  lawfully  except  for  a 
public  purpose.  Lance's  Appeal,  55  Pa.,  16.  "Where  a  proceeding  is  insti- 
tuted in  which  it  is  sought  to  exercise  the  power  to  condemn  property  for 
both  public  and  private  uses  indiscriminately,  that  is,  where  the  purposes 
stated  are  part  public  and  part  private,  the  right  to  proceed  must  be 
denied."  Minnesota  Canal  &  Power  Company  vs.  Koochiching  Company, 
97  Minn..  429,  5  L.  R.  A.  (N.  S.),  638,  107  N.  W,  Repr.,  405,  7  A.  &  E.  Ann. 
Gas.,  1182. 

Thus  is  sustained  the  doctrine,  running  all  through  the  law,  of  the 
illegality  of  a  legislative  act  attempting  to  confer  the  power  of  eminent 
domain,  or  of  a  proceeding  in  the  courts  to  secure  the  use  of  private  nrcp- 
erty  through  the  exercise  of  that  power,  or  the  enjoyment  of  privileges 
alleged  to  have  been  so  acquired,  where  the  substantive  purposes  thereof 
are  plural,  some  being  lawful  and  others  illegal,  and  are  so  indiscriminately 
or  intimately  blended  or  connected  as  to  be  incapable  of  separation.  For 
a  collection  of  anthoritTCS  on  this  and  other  phases  of  the  power  of  eminent 
domain  see  note  to  Wisconsin  River  Improvement  Comnany  vs.  Pier,  in 
the  Supreme  Court  of  Wisconsin.  21  L.  R.  A.  (N.  S.),  538.  and  particularly 
note  to  Grafton  vs.  St.  Paul,  Minneapolis  &  Manitoba  Railway  Company, 
in  the  Supreme  Court  of  North  Dakota,  22  L.  R.  .A.  (N.  S.),  1.  There  are 
cases  that  sustain  the  general  prooosition,  in  IS  Cyc,  811,  that  "Condemna- 
tion proceedings  must  stand  or  fall  as  an  entirety."  Anderson  vs.  Pember- 
ton.  89  Mo.,  61,  1  S.  W.  Repr.,  216;  Brush  vs.  Detroit,  32  Mich.,  42.  But 
those  eases  apply  more  particularly  to  the  subjects  of  condemnation  pro- 
ceedings than  to  their  purposes.  See.  also.  Pittsburgh  National  Bank  of 
Commerce  vs.  Shoenberger,  111  Pa.,  95,  where  an  attempted  condemna'ion 
of  a  right  of  way  for  a  lateral  railroad  more  than  twenty  feet  in  width, 
which  is  prohibited  by  law,  was  held  to  ve.it  no  jurisdiction  in  the  court, 
and  where  therefore  the  entire  proceeding  was  dismissed  and  set  aside, 
and  Syracuse  vs.  Benedict,  33  N.  Y.  Supp.,  944,  where  the  water  hoard  of 
the  city  of  Syracuse  was  authorized  to  take  and  conduct  water  from 
Skaneatcles  Lake  to  the  city  for  the  suppljr  of  the  city  and  its  inhabitants, 
under  the  power  of  eminent  domain,  through  a  pipe  not  exceeding  thirty 
inches  in  diameter,  and  it  was  attempted  to  condemn  a  right  of  way  for 
pipe  or  pipes  of  greater  capacity  than  that  authorised,  and  the  entire  pro- 
ceeding was  vacated  by  the  court. 

The  defendant  excepts  to  our  failure  to  find  as  a  fact  that  the  water 
here  was  taken  by  the  defendant  from  the  lands  of  the  plaintiffs  for  the 
purpose  of  supplying  it  to  the  public  in  Scottdale,  and  that  the  defendant 
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but  incidentally  disposed  of  a  small  part  of  it  outside  of  that  borooffh. 
We  were  not  asked  to  make  such  a  finding,  and  we  could  not  have  made 
it  if  we  had  been  so  requested.  We  found  exactly  the  contraTr  to  be  the 
fact.  We  found  that  the  purpose  of  the  defendant  in  attcmptinj?  to  appro- 
priate the  water  in  controversy  "was  rot  for  the  supply  of  water  (o  the 
public  in  the  Borough  of  Seotldale  exclusively,  but  was  for  the  supply  of 
water  to  the  public  within  said  borough  and  to  the  public  in  a  number 
of  districts  and  municipalities  wholly  outside  thereof,"  and  that  the  waters 
taken  from  the  lands  of  the  plaintiffs  "were  intermingled  generally  with' 
the  whole  water  supply  of  the  defendant  company,  which  was  furnished 
promiscuously  to  the  public  in  the  Boroutih  of  Scottdale,  which  is  in  West- 
moreland County,  and  to  those  who  m=ght  desire  the  same  outside  of  said 
borough,  in  East  Huntingdon  Township,  We<!tmoreland  County,  and  in 
Everson  Borough,  Bullskin  Township,  and  Upper  Tyrone  Township,  in 
Fayette  County,"  the  water  being  carried  from  the  main  pipe  line  of  the 
company  directly  to  those  outside  districts  by  branch  lines,  by  some  of 
which  branch  lines  "the  water  was  carried  by  the  defendant  entirely  throii<;h 
«nd  to  points  beyond  the  Boroupb  of  Scottdale,  and  there  lupplied  to  the 
public  in  districts  and  municipalities  entirely  serarale  and  distinct  from 
that  boroUf^h,  and  in  other  cases  the  branch  lines  left  the  main  pipe  line 
before  it  reached  Scottdale,  and  the  water  carried  tbroujib  those  lines  was 
supplied  by  the  defendant  to  the  public  in  outside  &,  iricts  without  ever 
having  been  taken  into  the  Borough  of  Scottdale."  Our  findinits  of  tact 
leave  no  doubt  that  the  two  purposes  of  the  defendant,  one  to  supply  water 
to  the  public  in  the  Borough  of  Scottdale,  and  the  other  to  supply  water 
to  the  public  in  adjacent  territory,  the  one  purpose  being  lawful  and  the 
other  illegal,  exist  and  have  existed  together  as  main,  principal  and  sub- 
stantive purposes,  and  not  in  the  relation  of  one  being  but  incidental  to 
the  other,  and  that  they  could  not  and  cannot  be  separated,  owing  to  the 
manner  in  which  the  plant  or  water  system  of  the  defendant  company  was 
built  and  has  been  and  now  is  being  operated. 

The  other  exceptions  filed  by  defendant  go  to  the  correctness  of  our 
specific  findings  of  fact  and  conclusions  of  law.  and  call  for  no  discussion. 
We  have  discovered  no  inaccuracies  in  our  findings  of  fact,  and  have  been 
convinced  of  no  errors  in  our  conclusions  of  law  as  applicable  thereto. 

And  now,  April ,13.  1914,  after  argument  by  counsel,  and  upon  due  con- 
sideration, the  exceptions  filed  to  the  court's  findings  of  fact  and  conclusions 
of  law,  and  to  the  decree  of  the  court  nisi,  are  overruled  and  dismissed, 
and  the  decree  nisi  is  confirmed  and  made  absolute. 
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LewUn.  Wood. 

t'egligence Alighting  from  itreet  car Injury  by  automobile Contributory 

negUeence tAel  of  April  27lh,  1909. 

WhBD  a  BtrMt  e*r  upon  wblcta  plilntltt  was  m.  puaancar  atoppad  platnttS 
•ttempLed  to  kllxbt  by  leavlns  by  tha  front  door.  Wben  od  tha  front  platform  ba 
•air  an  automobile  approximately  IBO  feet  distant  coming  toward  tbe  car  upon 
the  aide  of  the  street  ba  waa  nllshtlnr  When  plaintiff  itepped  to  the  atreet  tha 
car  waa  about  10  feet  away  and  going  at  leaat  thirty  mUca  an  hoar.  Wben 
about  to  get  off  the  plaintiff  waa  warned  of  the  danger  by  the  motorman  and 
another.     Plaintiff  waa  atruck  and  Injured. 

Held  that  the  plalntitt  waa  guilty  of  contributory  negUgmce  and  could  not 
recover  from  the  owner  of  the  auiomoblle  and  that  the  I4th  aactlon  of  the  Act  ot 
April  STth,  ISOS,  making  an  automobUlat  guilty  of  negligence  for  paaalog  a  atreet 
car  dlacbarglng  paaseugera,  doea  not  relieve  the  plaintiff  ot  contributory  negll- 

suit    Na  2337  October  Term,  19U    C  P.  AHc 

T.  M.  &  R.  P.  Marshall,  for  plaintiff. 
Marron  &  kfcGirr,  for  defendant 

FfiAZEK,  P.  J.,  June  26,  1914. — Plaintiff  upon  alighting  from  a  street  car 
was  struck  and  injured  by  defendant's  automobile.  At  the  trial  the  plaintiff 
testified  that  when  the  car  upon  which  he  was  a  passenger  stopped  he  went 
to  the  front  platform  to  alight  and  saw  defendant's  automobile  from  100 
to  200  feet  distant,  coming  toward  the  street  car  at  a  rapid  rate  of  speed, 
that  he  kept  looking  as  he  saw  it  approaching,  and  that  upon  stepping 
from  the  platform  of  the  car  to  the  ground  and  taking  one  step  he  waa 
struck  by  the  automobile  driven  by  defendant,  and  injured.  For  the  injury 
thus  sustained  this  action  was  brought.  At  the  trial  a  compulsory  non- 
suit was  ordered.  Assuming  that  defendant  \i^s  Ri^'lty  of  negligence  in 
not  bringing  his  automobile  to  a  stop  until  the  passengers  had  alighted 
from  the  car  and  reached  a  place  of  safety,  was  plaintifE's  contributory 
negligence  so  plain  as  to  justify  the  Court  in  so  finding,  and  if  he  wag 
negligent  docs  his  default  prevent  him  from  recovering?  That  plaintiff  was 
guilty  of  contributory  negligence  clearly  appears  from  his  own  testimony. 
He  says  he  saw  the  automobile  coming  at  a  rapid  rate  of  speed,  that  he 
kept  watching  it  and  was  struck  as  soon  as  he  reached  the  ground  and  had 
taken  one  step.  In  other  words,  he  stepped  immediately  in  front  of  a 
rapidly  moving  automobile.  One  of  plaintiff's  witnesses  testified  that  the 
automobile  was  "probably  30  feet  away"  when  plaintiff  stepped  off  the  car, 
and  was  running  at  3D  or  iS  miles  per  hour.  The  motorman  of  the  car 
upon  which  plaintiff  was  a  passenger  warned  plaintiff  of  the  approaching 
automobile  when  he  was  about  to  step  from  the  car.  The  conductor  also 
testified  that  he  called  to  plaintiff  "just  as  he  was  stepping  off  the  car." 
Under  this  testimony  plaintiff's  contributory  negligence  was  so  plain  that 
it  was  our  duty  to  so  sayto  the  jury.  Docs  the  14lh  section  of  the  Act  of 
April  27,  1909,  P.  L.  269,  relieve  plaintiff  from  the  general  rule  of  contribu- 
tory negligence?  That  section,  inter  alia,  provides  that  "when  a  motor 
vehicle  meets  or  overtakes  a  street  passenger  car  which  has  stopped  for 
the  purpose  of  taking  on  or  discharging  passengers,  the  motor  vehicle  shall 
not  pass  said  car,  on  the  side  on  which  passengers  get  on  and  off,  until 
the  car  has  started  and. any  passengers  who  have  alighted  shall  have  gotten 
safely  to  the  side  of  the  road,"  While  the  clause  quoted  makes  it  negli- 
gence for  an  automobile  to  be  driven  past  a  street  car  when  stopped  to 
receive  or  discharge  passengers,  it  does  not  relieve  the  passenger  from 
his  duty  to  exercise  reasonable  care  when  alighting.  It  is  the  duty  of 
the  passenger  to  use  ordinary  care  and  avoid  an  accident  if  reasonably 
within  his  power  to  do  so,  and  if  he  sees  an  automobile  approaching  so 
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close  to  the  car  aa  to  make  an  accident  inevitable  if  he  steps  from  the  car, 
it  is  his  duty  to  wait  until  the  automobile  has  cither  passed  or  stopped 
before  alighting.  He  must  not  rush  blindly  into  danger,  Kaufman  vs.  Kelsoiu 
225  Pa.,  174.  A  failure  to  take  this  precaution  is  negligence  upon  his  part. 
The  principle  applicable  here  is  similar  to  that  involved  in  the  Factory  Act 
which  requires  certain  machinery  to  be  guarded.  In  cases  based  upon  that 
Act  it  has  been  held  that  a  failure  of  the  employer  to  comply  with  the  re- 
quirements of  the  statute  docs  not  relieve  the  employee  from  his  negli- 
gence. In  Jones  vs.  American  Caramel  Co.,  225  Pa.,  650,  the  Supreme  Court 
•ays:  "While  the  statute  made  it  the  duty  of  the  defendant  to  properly 
guard  the  fan,  it  in  no  degree  relieved  the  employee  from  the  duty  of  care 
OR  his  part.  For  the  consequences  of  his  contributory  negligence  the  law 
remained  the  same  as  if  the  Act  of  1905  had  not  been  passed.  True,  under 
the  act  the  negligence  of  the  employer  can  now  be  more  readily  established, 
but  the  injured  employee  must  still  present  his  case  free  from  negligence 
on  his  part  contributing  to  his  injury."  In  this  case  while  defendant  un- 
doubtedly was  negligent  in  passing  the  street  car  with  his  automobile  while 
passengers  were  alighting,  plaintiff  was  also  negligent  in  stepping  in  front 
of  the  machine.  As  both  parties  were  in  default,  the  law  never  attempts 
to  determine  which  of  the  two  was  the  more  negligent. 

And  now,  June  26th,   1914,  the  motion  to  take  off  the  non-suit  is  re- 
fused, to  which  order  plaintiR  excepts  and  at  his  instance  bill  sealed. 


In  re  Uointettance  of  State  Highways  as  Re-located  by  Amending  Act. 

Slate  highway  route Re-Iocalioa Maintenance  of. 

tt  la  not  the  duty  of  the  State  Hlgliway  Department  to  maintain  those  por- 
tlDUe  of  a  atate  highway  route  DrlslnBlly  BBtabllshed  by  the  Act  of  May  31st,  1911 
but  only  those  which  have  been  re-locattd  along  other  roade  by  the  amending 
Act  of  July  22nd,  1913. 

August  4th,  1914. 
Samuel  D.  Foster,  Esq., 

Chief  Engineer,  State  Highway  Department, 

Harrisburg,  Pa. 
Sir: — This  department  is  in  receipt  of  your  letter  of  August  3rd  inquir- 
ing whether  the  State  Highway  Department  is  required  to  continue  to  main- 
tain those  portions  of  certain  state  highways  as  described  hy  the  Act  of  May 
31,  1911,  F.  L.  468,  which  have  been  re-located  by  the  amending  Act  of  July 
22,  1913,  P.  L.  941. 

For  example,  the  former  act  provides  that  Route  No.  48  shall  go  from 
Bedford  to  the  Maryland  state  line  by  way  of  Cruse  and  Evitts.  The  amend- 
ing act  provides  that  this  route  shall  go  from  Bedford  to  the  Maryland  state 
line  by  way  of  Bedford   Springs  and  other  places. 

The  two  provisions  are  manifestly  inconsistent,  and  the  provisions  of  the 
ktter  act  must  prevail.  Since  the  state  highway  must  follow  the  route  pre- 
scribed by  the  latter  act  the  State  Highway  Department  can  have  no  claim 
of  jurisdiction  over  the  abandoned  portion  of  the  route.  The  care  of  that 
portion  reverts  to  the  authorities  upon  whom  it  rested  prior  to  the  passage 
of  the  Act  of  1911. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney   General. 
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y/illt Real  ettate Authority  to  sell Sufficiency  of. 

Testator  left  cerUIn  real  evUte  knd  lili  will  provided  that  hU  wife  aboald 
hare  all  his  talate  fur  Jlfe  "with  [he  pDvllege  of  dlBHoalnr  of  any  or  all  of  tb« 
real    tsiate   If   she  chooSE".     Certain   truBts   were  created   after    tbe   deatti   of   tlia 

//8ld-that  the  will  from  Ita  provlaiona  and  wording  Intended  that  the  widow 
•hould  hav*  a  Ufe  esiate  only  but  that  It  gave  her  power  to  make  a  sale  of  th* 
teal  eataie  In  fee,  the  proceeds  belnx  subject  to  the  control  of  the  Orphans'  Court. 

Sur  case  stated  in  amicable  action  of  assumpsit.  No.  2129  July  Terra,  1914. 
C.  P.  Allegheny  Cotmty. 


Shafer,  J.,  June  29,  1914. — In  an  amicable  action  for  the  purchase  money 
CI  land  the  parties  have  agreed  upon  a  case  stated,  in  the  nature  of  a  special 
verdict,  from  which  it  appears  that  the  defendant  has  agreed  to  purchase 
certain  land  therein  described,  from  the  plaintiff,  she  to  convey  to  him  a  good 
and  marketable  title  in  fee  simple,  and  that  he  has  refused  to  carry  out  the 
furchase.  alleging  that  she  does  not  have  such  title.  It  is  admitted  that 
David  Gelb,  the  deceased  husband  of  the  plaintiff,  had  a  good  and  marketable 
title  at  the  time  of  his  death,  which  occurred  in  April,  1913, -and  that  the  land 
is  not  subject  to  the  lien  of  any  unsecured  debt  of  his  or  any  other  incum- 
brance. David  Gelb  left  a  will,  which  was  duly  probated,  by  which  he  gave 
and  devised  to  his  wife,  the  plaintiff,  all  his  estate,  real,  personal  and  mixed, 
tor  and  during  her  life,  "with  priv'lege  to  dispose  of  any  or  all  of  the  real 
estate  if  she  chooses."  The  will  then  provides  that  after  his  wife's  death  his 
trustees  shall  within  one  year  reduce  his  estate  to  money  and  pay  certain 
sums  to  his  grandchildren.  It  is  plain  from  the  whole  tenor  of  the  will  that 
the  testator  does  not  intend  his  wife  to  have  more  than  a  life  estate  in  the 
property  given  to  her,  and  she  cannot  therefore  convey  the  land  as  owner 
of  the  tee.  She  does  not,  however,  as  appears  by  the  article  of  agreement 
with  the  defendant,  claim  to  do  so,  but  claims  to  make  the  sale  in  execution 
of  a  power  of  sale  given  her  by  the  will.  The  only  question,  therefore,  is 
whether  the  words  "with  privilege  to  dispose,  of  the  real  estate"  gives  her 
power  to  sell  it.  We  are  of  opinion  that  lo  give  effect  to  these  words  the 
will  must  be  interpreted  as  giving  her  the  power  of  sale  in  fee.  If  they  were 
t'<  apply  only  to  her  life  estate  they  would  be  entirety  unmeaning.  We  are  of 
opinion  that  the  testator  intended  that  his  wife  should  have  in  her  possession 
and  care  during  her  lifetime  all  his  property,  and  that  she  might  turn  the  real 
estate  into  money  if  she  so  desired,  and  that  then  whatever  was  left  at  her 
death  should  go  as  directed  by  the  other  clauses  of  his  will.  As  to  whether 
the  plaintiff  has  power  to  expend  more  than  the  income  of  the  property,  it  is 
a  matter  with  which  we  are  not  here  concerned.  That  is  a  matter  which  la 
vithin  the  jurisdiction  of  the  Orphans'  Court  and  can  be  regulated  by  them 
S'*  as  to  do  justice  and  secure  the  rights  of  the  remaindermen,  Watson's 
Estate.  241  Pa.  2?1. 

We  are  therefore  of  opinion  that  the  plaintifl  had  power  to  make  the 
agreement  sued  upon,  and  that  her  deed  will  pass  3  good  and  marketable 
title  in  fee  simple  and  that  she  is  therefore  entitled  to  recover  the  purchase 
money  agreed  upon.  It  is  therefore  ordered  that  judgment  be  entered  for 
the  plaintiff  and  against  the  defendant  in  the  sum  of  forty-five  hundred 
(?4.500)  dollars,  with  interest  from  June  10,  1914. 
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Arrott;  Umited,  vs.  Logan-Gregg  Hardware  Company. 

Fire  imMnuue Broktrs Prtimumt Payment  of  to  other  tham  itgt*t—~~ 

Right  of  agent  lo  recover. 

Tbe  plalnUI^  A,  waa  sasKsed  la  the  fanalii<aa  of  procarlnK  and  pladnc  Iimi^ 
aace  for  lu  ciutomara.  mm  aceat  for  maay  Sni  Inaunuioa  companlea.  For  aboat 
fourteen  rears  B  waa  accaatomed  to  placa  innraace  In  comiiaalea  repreaented  by 
A  and  Ita  predeceaaora  In  tnulneaa.  B  aecared  the  tnauraace  blank*  froin  A 
which  contained  the  name  of  A  aa  acent  of  the  Insorance  comiiany.  For  many 
Tsara  B  bad  aecured  from  C  certain  lire  Inaurance,  which  waa  written  on  the 
blaiika  of  A.  The  latter  never  appeared  In  the  traiiaa.ctlaii.  The  premlnma  war* 
■ettled  between  B  and  C  by  trade  acconnta.  In  ISll  B  failed,  beln*  Indebted  at 
that  time  to  C  on  trade  acconnta  and  to  A  for  Inaurance  preroluma  collected  from 
C  for  A  and  not  turned  over  to  It.  C  knew  from  the  pollclna  that  A  waa  the  real 
agent  «t  the  inmranc*  companlea.  A  never  bad  any  deallnca  nor  aoaxht  a  aettla- 
ment  with  C  until  after  the  tailora  «f  B,  whereupon  A  brought  ault  asalnat  C  f«r 
the  amount  of  Inaurance  premiums  unpaid  and  collected  but  not  turned  o*er  by  B. 

HaJd  that  the  question  of  whether  the  pollclea  were  deltverad  to  A  and  not  to 
C  on  the  Individual  credit  of  B,  waa  properly  sobmltted  to  a  lury. 

HeM  also  that  the  arr&Dgeiiieiit  Indicated  Itiat  A  was  content  to  accept  the 
reBponslblllty  of  B  for  the  premiums  to  be  collected  on  delivery  of  the  pollclea 
and  to  aiibstltute  the  personal  liability  of  B  for  C,  that  under  theae  elreumataacea 
there  was  no  duty  upon  C  to  settle  In  caah  with  A. 

Btld  further  that  a  verdict  In  favor  «f  C  would  not  be  dtaturtrad. 

Assumpsit.    No.  1595  July  Term,  191Z    Docket  C    C.  P.  Allegheny  Cotuity. 

Patterson,  Crawford,  Miller  &  Arensberg,  for  plaintiff. 
Jennings  &■  Jennings,  for  defendant. 

R£|[>,  J.,  February  27,  1914.— This  is  a  motion  for  a  new  trial  and  judg- 
ment n.  o.  v.  ex  parte  plaintiff. 

The  action  is  assumpsit  for  alleged  unpaid  premiums  on  a  number  of 
fire  insurance  policies  written  through  the  agency  of  plaintiff. 

It  was  originally  brought  in  the  County  Court,  where  judgment  was 
rendered  for  defendant,  and  was  removed  to  this  Court  by  appeal. 

On  the  trial  in  Common  Pleas,  counsel  for  both  parties  were  of  opinion 
th»t  the  question  involved  was  one  exclusively  for  the  Court,  and  presented 
points  for  binding  instructions. 

The  Court  being  of  the  opinion  that  one  very  material  fact,  i.  e.,  whether 
the  policies  were  delivered  to  the  broker  on  his  individual  credit,  and  not 
that  of  the  assured,  was  to  be  determined  by  the  jury,  submitted  that 
question. 

There  was  no  dispute  as  to  the  number  of  the  policies  written,  the 
amount  of  the  premiums  chargeable  by  reason  of  them,  the  fact  that  they 
were  delivered  to  the  defendant  company  in  insuring  its  property,  or  that 
the  premiums  to  the  amount  of  $391.20  have  not  been  paid  to  the  plaintiff 
by  the  agent  or  broker  procuring  them. 

The  jury  found  a  verdict  for  the  defendant.  ' 

Plaintiif  thereupon  moved  for  a  new  trial  and  for  tudgment  non  obstante 
veredicto. 

The  facts  in  the  case  arc  substantially  as  follows:  Plaintiff  is  engaged 
in  the  business  of  procuring  and  placing  insurance  for  its  customers,  and 
has  the  agency  of  many  fire  insurance  companies.  It  is  not  itself  an  insurer, 
hut  merely  conducts  an  extensive  agency  in  the  City  of  Pittsburgh. 

Defendant  is  a  corporation  engaged  in  the  wholesale  hardware  business 
in   that  city. 

Neither  party  had  any  direct  personal  relations  with  the  other  in  ref- 
erence to  the  policies  hereafter  mentioned.  The  plaintiff  did  not  directly 
issue  (he  poHcies  to  the  defendant,  nor  did  the  defendant  ever  directly  pay 
any  premiums  to  plaintiff.  The  evidence  of  defendant  tends  to  prove  that, 
aside  from  seeing  the  "stickers"  of  plaintiff  on  the  policies,  from  time  to 
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time,  it  had  no  knowledge  of  the  plaintiff  or  dealings  with  it,  until  shortly 
before  the  plaintiff  first  made  claim  against  the  defendant,  in  1911.  The 
policies  were  procured  from  plaintiff  by  one  Philip  Panner,  who  also  pro- 
cured other  policies  from  other  agencies  or  insurers,  and  delivered  them 
to  defendant.  This  relationship  began  12  or  14  years  ago,  before  the  plain- 
tiff company  was  organized,  and  policies  were  thus  procured  from  plaintiff's 
predecessor  in  the  business,  the  Lockhart  Agency.  Lewis,  Treasurer  of 
defendant  company  (Test.,  pp.  24-25),  tells  how  Philip  Panner  came  into 
the  business  of  procuring  fire  insurance  for  defendant.  Philip  Panner,  his 
brother  or  brothers,  were  retail  hardware  dealers  under  the  firm  name  of 
Iv,  &  P,  Panner,  and  were  customers  of  defendant.  A  traveling  representa- 
tive of  defendant  told  his  principal  that  one  of  the  Fanners  spoke  to  him 
and  said  they  would  like  defendant  to  give  them  some  of  defendant's  insur- 
ance, and  that  it  would  be  the  means  of  increasing  defendant's  business 
relations  with  that  firm.  Thereafter,  as  Lewis  explained,  "They  (the  Panners) 
would  render  us  a  bill  for  insurance  which  was  credited  to  their  account. 
It  used  to  be  once  a  quarter  we  would  make  settlement  with  them,  and 
if  we  owed  them  any  balance,  we  would  pay  them.  If  they  owed  us  any 
balance  they  would  pay  us."  This  relationship  with  the  Panners  and  the 
system  thus  established,  continued  after  the  Arrots  took  over  the  Lock- 
hart  Agency,  and  the  settlements  described  continued  until  the  failure  of 
the  Panners  in  August,  1911.  The  insurance  thus  given  to  the  Panners 
(Test.,  p,  34)  would  run  $80,000  to  $100,000  a  year,  aggregating  in  the  12  or 
14  years  during  which  business  was  thus  done,  over  a  million  dollars.  The 
same  witness  says  (Test,,  p,  30)  Chat  during  all  those  years  defendant  never 
recognized  either  the  Lockhart  or  the  Arrott  Agency,  and  never  received 
a  bill  or  request  for  payment  of  premiums  until  the  time  of  the  Panner 
insolvency.  All  the  premiums  during  this  period  were  settled  by  defendant 
with  the  Fanners,  and,  as  shown  by  the  testimony,  the  bills  now  sought 
to  be  collected  had  been  fully  paid  by  the  defendant  to  the  Panners  by 
crediting  their  account  upon  defendant's  books  with  the  amount  in  the 
customary  way,  and  all  before  any  demand  for  payment  made  by  plaintiff. 
The  balance  due  defendant  after  thus  crediting  the  Panner  account  was 
about  $600. 

The  person  plaintiff  dealt  with  in  the  transactions  was  Philip  Panner, 
to  whom,  and  not  to  his  firm,  the  premiums  were  charged,  and  from  whom 
they  were  collected.  Plaintiff  does  not  pretend  that  any  bills  were  ever 
sent  defendant  until  about  the  time  of  the  insolvency  of  the  Panners. 
Kain,  bookkeeper  for  plaintiff,  testified,  pages  18  and  19:  "Q.  Had  not 
Panner  been  doing  business  with  your  agency  from  the  time  you  bought 
out  Lockhart?  A.  He  did.  Q.  Had  you  ever  collected  a  single  premium 
from  the  Logan-Gregg  Hardware  Company  during  that  time?  A.  We  had 
not."  As  to  the  manner  of  keeping  the  defendant's  account,  Kain  testified 
(p.  13)  as  follows:  "Q.  How  were  tiiese  premiums  charged?  A.  They  were 
in  the  account  of  Philip  Panner.  Q.  They  were  not  charged  to  Logan- 
Gregg  Co.?  A.  Not  directly,  no."  He  then  testified  that  it  is  the  custom 
of  such  agencies  to  charge  the  premiums  to  the  broker  and  not  to  the 
assured — but  the  name  of  the  assured  was  shown  in  the  acount.  He  con- 
tinues, on  page  IS;  "Q.  But  the  charge  on  the  books  was  to  the  broker? 
A.  No,  sir,  the  memorandum  was  to  the  broker  on  all  accounts  excepting 
the  ledger.  The  charge  primarily  appeared  in  the  name  of  the  Logan-Gregg 
Hardware  Company  with  the  notation  that  Philip  Panner  was  the  agent. 
Q.  Agent  or  broker?  A.  Agent  in  delivering  the  policy  to  Logan-Gregg 
Company.  Q.  That  is.  your  agent?  A.  Yes,  sir."  The  witness  was  evi- 
dently mistaken  when  he  answered  as  to  the  charge  being  to  defendant 
upon  the  ledger,  since  at  page  17,  upon  re-direct  examination,  he  saysr 
"Q.  On  the  ledger  you  say  these  policies  were  chafed  to  the  Logan-Gregg 
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Hardware  Co.?  A.  They  were  charged  on  the  account  of  Philip  Fanner  with 
a  notation  tha.t  the  insurance  was  for  the  account  of  Log'an-Gregg  Co." 

The  witness  Kain,  page  18,  says  that  Fanner  had  no  authority  'to 
receive  the  amount  of  premiums  in  anything  but  money,  but  only  speaks 
as  from  his  knowledge  of  the  general  conduct  of  the  business  of  the  Agency. 

Lewis,  defendant's  Treasurer  (Test.,  p.  27),  says  that  a  representative 
of  plaintiff  called  on  defendant  about  August,  1911,  and  showed  a  statement 
of  the  plaintiff's  account  against  Philip  Panner,  "and  asked  me  if  I  could 
do  anything  towards  getting  him  to  pay  those  premiums."  It  was  headed 
"Philip  Panner."  "He  asked  me  to  iry  to  get  Panner  to  pay  those  pre- 
miums, what  we  could  do  to  help  him."  "Q.  Did  you  explain  to  him  how 
Panner  had  been  paid  by  you  and  the  nature  of  conducting  the  business? 
A.  I  told  him,  yes.  Q.  And  he  tried  to  get  you  to  assist  in  collecting  from 
Fanner?  A.  Yes,  sir.  Q.  Did  he  make  any  demand  at  that  time?  A.  At 
that  time,  no," 

Upon  the  subject  of  the  relation  of  Panner  to  plaintiff,  the  plaintiEf 
offered  in  evidence  two  letters  from  defendant,  written  by  its  President, 
after  demand  for  payment,  in  which  the  fact  that  Panner  was  the  agent  of 
the  plaintiff  is  referred  to. 

The  writer  of  these  letters  says,  in  explanation  of  their  expressions, 
that  he  knew  nothing  more  of  the  agency  therein  referred  to  than  he  learned 
from  occasionally  seeing  a  policy  with  the  name  of  the  plaintiS  agenC7 
upon  it. 

While  it  is  true  that  the  firm  of  L.  &  P.  Fanner  initiated  the  movement 
looking  toward  the  establishment  of  relations  with  the  defendant,  the  fact 
that  the  plaintiff  dealt  only  with  one  of  its  members,  cannot  be  considered 
disassociated  from  the  original  arrangement,  so  far  as  defendant  is  con- 
cerned. If  the  plaintif!  did  recognize  Philip  Panner  by  entrusting  him  with 
numerous  policies  through  a  series  of  years,  solely  upon  his  own  credit 
and  regardless  of  the  credit  of  the  defendant,  and  did  not  care  how  Philip 
Fanner  obtained  payment  from  his  debtor  (the  assured)  it  is  immaterial 
whether  he  himself,  or  his  firm,  received  the  premiums  by  charging  defend- 
ant firm's  merchandise  account  with  the  amount.  That  is  a  matter  between 
Philip  Panner  and  his  partner,  with  which,  if  they  were  satisfied,  we  have 
nothing  to  do. 

We  are  asked,  by  plaintiffs  counsel,  to  hold  as  a  matter  of  law:  (I) 
That  3  mere  general  agency,  not  itself  an  insurer,  is  protected  by  the  prin- 
ciple of  law  that  insurance  premiums  must  be  paid  in  money;  (21  That 
the  facts,  circumstances  and  law  of  this  case,  notwithstanding  the  long 
course  of  deahng  between  the  assured  and  the  firm  of  L.  &  P.  Panner,  or 
P.  Panner  alone,  and  the  payment  in  full  to  P.  Panner  by  a  method  entirely 
satisfactory  to  him  or  them,  cannot  relieve  the  defendant  unless  it  paid 
money  to  Philip  Panner;  (3)  And  that  Philip  Panner.  being  the  plaintiff's 
agent  for  delivery  of  the  policies,  in  the  absence  of  proof  of  specific  au- 
thority to  receive  other  than  cash  in  payment,  could  not,  as  a  matter  of 
law,  be  held  to  have  performed  his  duty  un'jss  he  in  fact  exacted  payment 
in  cash  from  the  defendant;  and  that  in  consequence  the  defendant  is  yet 
indebted  to  the  plaintiff  for  the  unpaid  premiums. 

The  vital  question  in  this  case  is:  How  did  plaintiff  regard  Philip 
Panner?  Was  he  an  agent  for  the  plaintiff  merely  to  the  extent  of  de- 
livering the  policies  and  collecting  the  premiums  due  on  thi;m.  or  was  he 
under  the  facts  and  circumstances  of  ihi.s  case  considered  by  plaintiff  as 
a  principal,  with  whom  it  dealt  as  such?  He  may  have  been  agent  for  the 
assured  in  procuring  the  policies,  and  consequently  to  be  considered  as  a 
broker,  although  the  evidence  as  to  the  origin  of  his  relationship  with  de- 
fendant is  that  his  firm  came  to  defendant  and  solicited  its  business,  not 
that  defendant  sought  the  firm  of  L,  &  P.  Fanner,  or  Philip  Fanner,  with 
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&  request  that  insurance  be  procured.  But  calling  him  3  broker  or  an 
agent  pro  hac  vice  of  either  or  both  of  the  parties,  does  not  change  the 
character  with  which  he  seems  to  have  been  invested  as  the  principal  with 
whom  the  plaintiff  dealt.  There  is  nothing  either  in  law  or  morals  which 
forbids  such  a  mixed  relationship,  if  the  parties  see  fit  to  establish  it. 

We  have  carefully  considered  the  comprehensive  brief  filed  by  counsel 
for  plaintiff  and  concede  the  general  principles  there  presented  governing 
Insurance  policies,  agency,  etc.;  but  we  are  yet  convinced  that  this  case 
was  one  which  was  proper  to  submit  to  a  jury.  The  course  of  dealing  be- 
tween the  parties  is  beyond  question  one  of  fact.  There  is  sufficient  evi- 
dence of  the  course  of  dealing  between  plaintiff  and  Philip  Fanner  to 
warrant  a  submission  to  the  jury.  There  is  also  abundance  of  authority 
to  support  the  proposition  that  insurance  premiums,  even  as  between  the 
insurer  and  assured,  may  be  paid  otherwise  than  in  cash,  whether  by  allow- 
ance of  credits,  by  being  charged  without  payments,  or  as  the  parties  may, 
by  their  course  of  dealing,  elect.  If  this  be  true  with  regard  to  the  in- 
surers themselves,  how  much  more  must  it  he  true  of  a  mere  agency,  such 
as  the  plaintiff's,  that  does  not  pretend  to  insure,  but  merely  procures  in- 
surance, which  it  pays  for  to  the  insurer. 

The  Court  in  its  charge  to  the  jury,  in  endeavoring  to  present  the 
theory  of  the  defendant  that  plaintiff  dealt  with  Philip  Panner  on  his  own 
credit,  used  the  following  language: 

"In  other  words,  if  the  plaintiff,  company  treated  Philip  Panner,  for 
the  purposes  of  this  case,  as  the  man  who  came  there  and  bought  certain 
commodities  which  they  had  to  sell,  namely,  insurance,  and  entrusted  him 
with  those  commodities,  to  be  paid  for  by  him  on  his  own  credit,  and  he 
failed  to  pay  for  them,  then,  if  that  is  the  fact,  and  you  so  find,  you  must 
find  a  verdict  for  the  defendant  in  this  case,  because  the  evidence  is,  that 
so  far  as  the  defendant  is  concerned,  it  paid  to  this  man,  to  whom  it  ia 
alleged  the  policies  were  entrusted,  full  consideration  for  the  policies  which 
he  procured — not  in  money,  but  in  credit  entered  upon'  the  books." 

The  learned  counsel  for  plaintiff  now  suggests  that  the  Court  should 
not  have  used  the  word  "commodities"  in  discussing  policies  of  insurance. 
We  think  we  were  justified  in  using  that  term,  since  Webster's  International 
Dictionary  gives  as  one  of  the  meanings  of  the  word  "commodity,"  the 
following;  "That  which  affords  convenience,  advantage  or  profit,  especially 
in  commerce,  including  everything  movable  that  is  bought  and  sold  fexcept 
animals)  goods,  wares,  merchandise,  produce  of  land  and  manufactures,"  etc. 

That  such  system  or  course  of  dealing  of  which  there  was  evidence  ia 
to  be  considered  and  may  be  controlling  of  the  rights  of  the  TWirties,  is 
fully  supported  by  Pennsylvania  authorities.  Among  them.  Arthurholt  vs. 
Ins.  Co.,  159  Pa.,  I;  Elkins  vs.  Ins.  Co..  113  Pa..  386;  Tns.  Co.  vs.  Elkins. 
124  Pa.,  484;  Pa.  Ins.  Co.  vs.  Carter.  8  Sadler,  191.  II  Atl.,  102;  Lebanon 
Mut.  Ins.  Co.  vs.  Humes.  8  Atl.  Rep.,  163;  Enamel  Co.  vs.  Ins.  Co.,  4S 
Sup.  Ct.,  550. 

In  the  case  last  above  cited,  Orlady.  J.,  at  page  557,  says: 

"When  the  usual  course  of  dealing  between  an  insurance  company  and 
its  agent  is  for  the  company  to  treat  the  agent  as  its  debtor  for  the  pre- 
miums on  policies  delivered  to  him,  and  to  render  bills  periodically  for 
them,  the  payment  of  the  premium  by  the  assured  to  the  agent  is  payment 
to  the  company  •  *  •  and  when  a  policy  is  delivered  without  exacting 
the  payment  of  the  premium,  the  presumption  is  raised  that  a  credit  is  ex- 
tended. •  *  *  If  an  agent  extends  credit  for  the  premium  to  the  assured 
and  pays  the  amount  to  or  is  charged  with  it  by  the  company,  such  payment 
inures  to  the  credit  of  the  assured  and  consummates  the  contract." 

This  case  clearly  presents  the  doctrine  that  actual  payment  in  money 
is  not  necessary,  even  as  between  the  insurer  and   the  assured,  since  the 
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charging  of  th«  premium  to  the  agent  is,  as  indicated  above,  a  payment. 
This  being  true,  and  there  being  no  real  reason  why  a  mere  general  agency — 
Of  extensive  brokerage  concern,  should  be  put  on  a  footing  of  equality  with 
the  real  insurer — why  should  the  agent's  agent  be  required  to  invariably 
exact  payment  in  cash  when  his  principal  for  years  has  charged  him  with 
premiums,  entrusted  him  with  policies,  sent  him  alone  statemsnts  of  account, 
and  never  either  inquired  or  cared  how  the  agent  collected  the  premiums 
from  the  persons  with  whom  he  dealt? 

In  Elkins  vs.  Susquehanna  F.  I.  Co.,  113  Pa„  the  opinion  of  Clark,  J., 
at  page  393,  quotes  the  testimony  of  a  witness  who  was  not  an  agent  au- 
thorized to  write  policies,  but  who  solicited  business,  received  the  policies, 
delivered  them,  and  to  whom  the  premiums  were  charged,  as  follows; 

"I  charged  myself  in  the  day-book  with  the  premium.  I  was  responsible 
for  the  premium.  They  looked  to  me  for  the  payment  of  the  premium  or 
the  return  of  the  policy.  *  •  •  i  was  obligated  to  pay  the  company  the 
premium  after  I  received  and  delivered  the  policy,  as  agent  for  the  com- 
pany." 

The  opinion,  at  page  394,  then  proceeds: 

"From  this  it  appears  that  Crane  had  power,  on  receipt  of  a  policy,  to 
deliver  it  to  the  assured,  or  to  his  agent,  and  to  collect  the  premiums.  *  *  * 
Upon  delivery  of  the  policy,  he  was  obligated  to  pay  the  premium,  as  for 
his  own  debt.  He,  therefore,  kept  an  account  with  the  company,  and 
charged  himself  with  the  premiums,  as  the  policies  were  delivered,  and 
took  credit  with  any  remittances  he  might  make. 

"Now  if  it  be  true,  that  an  arrangement  to  this  effect  existed  between 
the  company  and  Crane,  and  that  may  be  fairly  inferred  from  the  evidence, 
the  arrangement  would  seem  to  indicate  that  the  company  was  content. to 
accept  the  responsibility  of  their  own  agent  for  such  sums  as  he  might 
receive,  or  otherwise  provide  for,  on  delivery  of  the  policies,  and  to  sub- 
stitute the  personal  liability  of  the  agent  in  the  place  of  the  security  which 
the  suspension  clause  in  their  contract  afforded.    *     •    * 

"In  view  of  the  course  of  business  pursued  by  this  company  with  Crane, 
and  by  this  agent  in  the  consummation  of  their  contracts,  we  think  the 
implication  might  fairly  arise  that  any  absolute  requirement  of  the  policy, 
as  to  the  actual  prepayment  of  the  premiums,  had  been  dispensed  with, 
and  that  the  obligation  of  the  agent  to  pay  the  premium  was  in  effect  the 
payment  of  it  by  the  assured.  If  Crane  had  advanced  the  money  to  the 
company,  and  delivered  the  policy,  no  one  can  doubt  that  it  would  have 
taken  immediate  effect,  and  in  what  respect  can  there  be  any  difference, 
in  principle,  if  Crane,  with  the  company's  consent,  assumed  the  payment, 
thus  substituting  his  personal  liability  in  place  of  the  money?  Lancaster 
became  debtor  to  Crane  and  Crane  to  the  company,  and  this,  in  view  of  the 
course  of  business  pursued  by  the  company,  would,  as  between  the  insurer 
and  the  insured,  we  think,  be  equivalent  to  actual  paymetlt." 

The  same  case  came  up  again  in  the  Supreme  Court,  in  124  Pa.,  page 
498,  where  a  verdict  for  plaintiff  was  sustained  on  the  facts  in  part  recited 
in  Justice  Clark's  opinion.  In  the  last  case  the  same  Justice  rendered  the 
opinion,  and  at  page  498  says: 

"In  this  case,  however,  the  agency  of  Crane  was  established  by  proofs 
satisfactory  to  the  Jury,  and  there  was  evidence  from  which  the  jury  was 
justified  in  inferring  that  the  company  authorized  the  delivery  of  the  policy 
and  accepted  the  responsibility  of  their  agent  in  lieu  of  the  security  afforded 
by  this  provision  of  the  policy." 

In  Pa.  Ins.  Co.  vs.  Carter  (Supreme  Ct.),  11  Atl.,  102,  the  trial  judge, 
who  was  affirmed  in  a  very  brief  opinion,  present.^  facts  as  to  the  relation 
of  Robert  Thome,  and  as  to  the  course  of  dealing  adopted  by  the  insurance 
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company  with  regard  to  him,  simitar  to  those  in  the  case  at  bar.  In  that 
case  one  of  plaintifiPa  points  affirmed  by  the  trial  judge  was  as  follows: 

"If  the  jury  find  from  the  evidence  that  Thorne,  through  whom  this 
iDsarance  was  placed  in  defendant  company,  transacted  the  business  in  the 
usual  mode  adopted  by  the  company  and  him,  and-  that  usual  mode  was 
that,  when  he  procured  policies  in  said  company  for  or  in  favor  of  other 
persons,  it  was  customary  to  regard  or  treat  him  as  its  debtor  for  the 
premiums  in  such  case,  and  to  periodically  render  to  him  statements  or 
bills  for  the  same,  ib  accordance  with  the  understanding  that  he  was  the 
company's  personal  debtor  therefor,  then  the  actual  payment  of  the  pre- 
mium to  the  company  before  a  loss  was  dispensed  with,  and  the  obligation 
of  Thorne  to  pay  the  premium  was  in  effect  the  payment  of  it  by  the  in- 
sured, and  the  plaintiff  is  entitled  to  recover." 

In  the  case  of  Lebanon  Mutual  Ins.  Co.  vs.  Humes,  8  Atl.  Rep.,  163, 
the  facts  were  also  similar  to  those  in  the  case  at  bar,  being,  as  recited 
by  Sterrett,  J.,  in  the  opinion  at  page  164,  as  follows: 

"*  *  *  that  in  his  dealings  with  the  company  he  was  made  its  per- 
sonal debtor  for  the  premiums  on  atl  pohcies  issued  through  him,  and  that 
he  periodically  accounted  to  it  therefor,  whether  the  money  was  received 
by  him  for  the  persons  to  whom  the  policies  were  issued,  or  not;  that  he 
made  the  persons  or  firms  to  whom  he  delivered  policies  his  personal 
debtors,  and  dealt  with  them  in  that  relation,  charging  them  with  the  pre- 
miums on  his  books,  sending  them  bills  in  his  own  name,  and  making  him- 
self responsible  to  the  company  for  the   same." 

Under  the  facts  the  verdict  for  the  plaintiff,  the  assured  in  ttaat  case, 
was  sustained,  although  there  was  no  evidence  that  the  premium  had  in 
fact  been  paid  in  cash  before  the  occurrence  of  the  loss. 

To  the  same  effect  is  the  case  of  Globe  &  Rutgers  Ins.  Co.  vs.  Myers, 
86  N,  Y.  Supp.,  493, 

The  only  important  reason  for  a  new  trial  which  is  not  substantially 
included  within  the  motion  for  judgment  non  obstante  veredicto,  is  that 
the  Court  erred  in  refusing  the  motion  of  plaintiff's  counsel  to  withdraw 
a  juror  and  to  continue  the  case  after  remarks  of  defendant's  counsel  in 
the  hearing  of  the  jury,  to  the  effect  that  it  was  an  appeal  from  the  County 
Court,  where,  having  been  tried  on  the  same  evidence.  Judge  Miller  de- 
cided in  defendant's  favor.  We  do  not  recollect  in  detail  all  the  statements 
made  in  this  connection,  but  our  recollection  is  that  upon  the  counsel  for 
defendant  stating  that  Judge  Miller  had  decided  the  question  involved,  the 
Court,  not  realizing  that  under  the  practice  of  the  County  Court  judgment 
is  frequently  rendered  upon  a  hearing  before  a  judge  alone  upon  the  facts, 
as  well  as  the  law,  assuming  that  an  opinion  upon  the  law  by  Judge  Miller 
was  referred  to,  inquired  of  counsel  what  the  decision  was,  "The  reply  of 
counsel  that  it  was  in  favor  of  defendant,  was  thus  elicited  by  the  Court's 
inquiry.  The  Court  has  no  recollection  that  it  was  stated  by  counsel  for 
defendant  that  the  trial  of  jhe  case  in  the  County  Court  was  without  a 
jury  until  after  the  statement  complained  of  had  been  made.  We  refused 
the  motion  for  the  reason  that  it  seemed  to  us  that  it  was  not  such  a 
serious  statement  as,  under  all  the  circumstances,  could  prejudice  plaintiff's 
cause.     The  jury  was  instructed  upon  the  subject  in  the  following  language; 

"In  connection  with  the  trial  of  the  case  counsel  for  defendant,  through 
inadvertence,  I  feel  sure,  referred  to  the  disposition  of  the  case  by  the 
County  Court.  I  warn  you,  gentlemen,  not  to  regard  in  any  wise  whatever, 
what  was  said  in  reference  to  that  in  arriving  at  a  determination  of  this 
question  of  fact  which  is  submitted  to  you.  The  County  Court  did  not 
dispose  of  this  case  by  a  trial  before  a  jury,  and  the  question  of  fact  was 
not  intended  to  be  referred  to  by  counsel,  when  he  mentioned  the  ruling' 
of  the  County  Court.    The  question  is  now  here  for  you  to  determine,  the 
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question  of  fact  is  for  yon  altogether,  reeardless  of  any  decision  made  bjr 
tlie  County  Court,  or  any  opinion  of  a  JuAge  of  the  County  Court." 

Even  yet  we  are  unadvised  whether  the  decision  of  that  Court  was 
based  upon  the  facts  or  the  law.  Being  a  Court  of  record,  we  had  a  right 
to  be  informed  as  to  any  opinion  upon  the  law  which  may  have  been 
rendered  in  the  case,  even  though  it  had  been  brought  before  us  on  appeal, 
and  the  inadvertent  statement  of  the  result,  instead  of  a  statement  of  the 
opinion  asked  for,  did  not,  in  our  judgment,  infringe  seriously,  if  at  all, 
upon  the  rights  of  plaintiff. 

We  refuse  the  motion  for  a  new  trial,  and  also  the  motion  for  jtidg- 
ment  for  plaintiff  non  obstante  veredicto,  and  as  to  the  latter  make  the 
following 

ORDER. 

And  now,  February  27,  1914,  upon  hearing  of  the  motion  ex  parte  plain- 
tiff for  judgment  in  favor  of  plaintiff  n.  o.  v.,  the  same  is  refused,  and  the 
rule  to  show  cause  granted  thereon  is  discharged. 

It  is  further  ordered  that  judgment  be  entered  on  the  verdict  in  favor 
of  defendant,  with  costs. 

And  now,  February  27,  1914.  counsel  for  plaintiff  except  to  the  fore- 
going order,  and  at  their  request  a  bill  of  exceptions  is  sealed. 


Goodyeai-  Raincoat  Company  vs.  Broudy. 
Corporations t/jf  of  corporate  name^~—Good  will- — injury  to  bitsmess 1 

Since  itOi  the  Goodyear  Raincoat  Company  had  been  Incorporated  and  sold  In 
Plttsbursh  at  relal!  water-proof  Barmenta.  On  March  iBt,  1913  the  defendant 
nho  had  been  for  three  years  prior  the  general  manager  of  the  company,  resigned 
and  on  April  lat,  1913  he  commenced  biJ>'lnK  and  selling  raincoats  under  the 
name  of  "The  Goodyear  Rainproof  Company"  or  "The  Goodyear  Waterproof  Com- 
pany." The  difference  between  the  signs  and  business  cards  of  the  company  and 
the  defendant  was  bo  slight  that  an  ordinary  person  would  be  deceived. 

Held  that  the  company  had  the  right  to  use  Its  name  In  the  buelness  and  that 
the  public  was  easily  deceived  by  the  name  adopted  by  the  defendant  and  an 
Injunction  was  Issued  restraining  the  use  of  the  name  adopted  by  the  latter. 

In  Equity.    No.  1720  July  Term,  1913.    C.  P.  Allegheny  County. 


SwEABi»GEK,  J.,  April  3,  1914.— In  this  proceeding  the  complainant,  a 
corporation,  sought  to  have  the  defendant,  an  individual,  restrained  from 
ttsing  the  name  under  which  he  has  been  conducting  his  business,  upon 
the  grounds,  that  the  defendant  han  no  right  to  use  a  name  similar  to  its 
name,  that  he  has  been  seeking  by  false  representations  to  gain  an  unfair 
advantage  over  it,  and  that  his  conduct  has  produced  and  will  produce 
confusion  in  the  minds  of  the  public  and  in  the  transaction  of  its  business, 
to  its  irreparable  loss. 

From  the  evidence  we  find  the  following: 

FINDINGS  OF  FACT. 

1.  The  Goodyear  Raincoat  Company,  the  complainant,  is  a  corporation 
dnly  organized  and  existing  under  the  laws  of  the  Commonwealth  of  Penn- 
sylvania.    Its  charter  was  duly  granted  by  the  lawful  authorities  of  said  Com- 
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monwealtb,  on  March  26,  1908,  and  the  same  is  of  record  in  the  Recorder's 
Office  of  Allegheny  County,  Pennsylvania,  in  Charter  Book  Vol.  43,  page 
504.  It  was  organized  for  the  purpose  of  conducting  a  retail  merchandise 
business  in  the  buying  and  selling  of  waterproof  garments  in  Pittsburgh, 
Pennsylvania.  Its  place  of  business  is  in  said  city,  where  it  has  two 
stores,  one  of  which  is  located  at  No.  325  Fifth  Avenue  and  the  other 
at  No.  432  Wood  Street,  and  at  said  locations  it  is  and  has  been  conducting 
its  business  under  its  corporate  name,  Goodyear  Raincoat  Company. 

2.  For  some  time  prior  to  said  incorporation,  some  of  the  persons 
who  are  stockholders  in  said  corporation  were  eni;aged  as  a  partnership 

•in  the  same  business  and  under  the  same  name,  and  the  complainant  and 
its  predecessors  had  advertised  said  name  and  established  a  valuable  busi- 
ness in  buying  and  selling  raincoats  and  waterproof  garments. 

3.  Moses  W.  Broudy,  the  defendant,  was  in  the  employ  of  the  com- 
plainant as  manager  of  one  of  its  said  stores  in  Pittsburgh  for  a  perio4 
of  about  three  years,  prior  to  March  1,  191.1,  at  which  time  their  relations 
were  severed.  About  April  1,  1913,  he  engaged  in  buying  and  selling  rain- 
coats and  waterproof  garments,  and  for  that  purpose  he  opened  a  store 
at  604  Liberty  Avenue  in  said  City  of  Pittsburgh,  where  he  has  since  been 
conducting  substantially  the  same  business  as  that  of  the  complainant, 
sometimes  under  the  name,  "Goodyear  Rainproof  Company,"  and  some- 
times under  the  name,  "Goodyear  Waterproof  Company."  Prior  to  April 
1,  1913,  he  bad  never  engaged  in  such  business  on  his  own  account  in  the 
State  of  Pennsylvania. 

According  to  the  evidence,  there  is  no  rubber  in  the  raincoats  sold  by 
either  the  complainant  or  the  defendant, 

4.  The  defendant  placed  a  large  electrically  illuminated  sign  over  the 
front  entrance  of  his  said  store,  which  reads.  "Goodyear  Raincoats."  In 
the  word  "Goodyear"  the  letters  "G"  and  "R"  are  much  larger  than  the 
Other  letters,  and  this  is  the  style  which  the  complainant  had  been  using 
for  a  long  time  prior  thereto  and  of  which  the  defendant  had  knowledge. 
The  only  portion  of  the  complainant's  corporate  name,  which  is  omitted 
from  this  sign  of  the  defendant,  is  the  word  "Company." 

5.  The  defendant  printed  and  issued  cards  to  the  public  announcing 
his  business  and  the  location  thereof.  There  are  very  slight  differences 
between  these  cards  and  those  used  by  the  complainant.  An  inspection  of 
them  discloses  that  they  are  so  similar  as  to  deceive  the  ordinary  person. 
No  one,  unless  he  looks  with  extreme  care,  would  discover  that  the  cards 
of  the  defendant  were  not  the  cards  of  the  complainant.  There  is  no 
doubt  that  the  former  were  copied  from  the  latter.  This  was  evidently 
done  in  such  a  manner  as  to  lead  the  public  to  believe  the  cards  were  issued 
by  the  same  party.  From  his  position  as  manager  of  one  of  the  stores 
of  the  complainant,  the  defendant  necessarily  knew  the  form  of  advertising 
cards  used  by  the  complainant. 

6.  The  conduct  of  the  defendant,  as  disclosed  by  the  evidence,  hat 
produced  confusion  in  the  minds  of  people  who  have  dealings  with  the 
complainant.  At  least  one  person,  who  desired  to  go  to  the  complainant's 
store,  inadvertently  found  his  way  into  the  defendant's  store,  and  made' 
ft  purchase.  He  was  misled  by  the  sign  over  the  door.  While  making  his 
purchase,  a  clerk  in  the  employ  of  the  defendant  falsely  represented  to 
him  that  his  niece  was  working  in  the  factory,  when  she  was  in  fact  em- 
ployed by  the  complainant  as  cashier. 

7.  In  at  least  one  instance  a  bill  for  services  rendered  to  the  com- 
plainant was  addressed  to  the  defendant's  store,  and  was  there  opened  by 
his  bookkeeper.  The  letter  was  marked  "Opened  by  mistake,"  and  re- 
turned, and  it  finally  reached  the  complainant.     The  person  who  missent 
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this  bill  was  confused  by  the  names  of  the  complainant  and  the  defendant 
in  the  Telephone  Directory. 

8.  Prior  to  the  filing  of  this  Bill,  the  complainant  served  notice  upon 
the  defendant  to  discontinue  doing  business  under  the  names,  "Goodyear 
Rainproof  Company"  and  "Goodyear  Waterproof  Company,"  which  notice 
he  has  disregarded. 

From  the  foregoing,  we  reach  the  following: 

CONCLUSIONS  OF  LAW. 

First.  This  is  not  a  case  of  a  trade  mark  attached  to  an  article  of 
commerce  or  of  manufacture.  It  is  a  case  involving  the  riftht  to  I'se  & 
name.  The  complainant,  having  been  duly  incorporated  under  the  name 
of  "Goodyear  Raincoat  Company,"  it  has  the  right  to  Ihe  use  of  that  name! 
as  a  part  of  its  corporate  entity,  and  the  defendant  has  no  right  to  use  the 
same  name,  or  a  name  so  similar  as  to  produce  confusion  in  the  public 
mind.  The  adoption  by  the  defendant  of  the  name,  "Goodyear  Rainproof 
Company,"  and  of  the  name,  "Goodyear  Waterproof  Company,"  is  an 
unlawful  interference  with  the  rights  of  the  complainant. 

Amcr.  Clay  Mfg.  Co.  vs.  Amer.  Clay  Mfg.  Co..  198  Pa.,  189. 

Second.  The  effect  of  the  conduct  of  the  defendant,  as  disclosed  in 
the  Findings  of  Fact,  is  to  induce  the  public  to  believe  that  his  business 
is  connected  with  that  of  the  complainant,  and  the  natural  and  probable 
result  will  be  irreparable  injury  to  the  complainant. 

Third.  The  intent  of  the  defendant  in  adopting  the  names,  which  he 
has,  in  advertising  his  business,  as  he  has,  and  in  the  conduct  of  his  busi- 
ness, as  shown,  was  to  thereby  secure  to  himself  an  unfair  and  a  fraudulent 
share  of  the  complainant's  business. 

Fourth.  By  reason  of  the  said  wrongful  acts  of  the  defendant,  the 
injury  which  the  complainant  has  suffered  and  will  suffer  is  irreparable, 
and  for  the  same  it  has  no  adequate  remedy  at  law. 

Fifth.  An  injunction  should  issue,  restraining  the  defendant  from 
doing  business  under  the  names,  "Goodyear  Rainproof  Company,"  and 
"Goodyear  Waterproof  Company,"  within  the  State  of  Pennsylvania,  re- 
straining him,  his  agents  and  employees  from  representing  that  his  store 
at  No.  604  Liberty  Avenue  is  identified  with  the  complainant,  and  requiring 
him  to  remove  the  signs,  "Goodyear  Raincoats,"  from  his  store  at  604 
Liberty  Avenue  and  from  any  other  store  which  he  may  occupy  in  Penn- 
sylvania. 

Sixth.    The  costs  of  this  proceeding  should  be  paid  by  the  defendant. 

Unless  exceptions  are  filed  within  the  time  prescribed  by  the  Rules  in 
Equity,  let  a  decree  be  drawn  in  accordance  with  the  Findings  of  Fact 
and  Conclusions  of  Law  and  submitted,  as  provided  in  said  Rules. 
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Htuband  and  wift Stparation Agretmeut RieoneiUoHon Abngatum 

of  agrtiment- — Dtath  of  wift Rights  of  husbamd. 

A  huatend  and  wife  executed  a.  aepKration  agreement  each  Uieraln  raleaalns 
to  the  other  tbelr  Intareat  In  the  other's  eatate.  The  buaband  for  the  anpport  of 
bla  wife  caTe  her  a  certain  amoant  of  money.  SubaequeDUr  they  became  recon- 
ciled and  llvod  tofether  ontll  the  death  of  the  wife,  who  willed  her  property, 
which  conalated  ol  caah  clven  her  by  her  hueband  at  the  time  of  the  aeparatton, 
to  certain  leKateea.  Bhe  left  notbiDg  for  ber  husband.  In  a  ault  between  the 
legatees  and  her  husband,  who  claimed  under  the  Inteatate  lawa.  it  waa  Held  that 
the  separation  aKTaement  waa  abrorated  by  the  reconciliation  In  ao  far  aa  the 
covenanta  In  the  agreement  were  not  executed  and  that  therefore  the  title  to  tha 
money  paid  to  the  wife  at  the  time  of  aeparatlon  waa  vested  In  her  and  the  cove- 
nant  releaalng  marital  rlKhta  was  abrogated  and  the  huaband  waa  entitled  under 
the  inteatata  lawa  to  aliare  In  ber  eatate. 

Decedent's  Estate.    No.  53  March  Tenn,  1914,    O.  C  Alle^eny  County. 


Ova,  P.  J.,  April  29,  1914.— Lena  Hinkel  died  testate  January  6th,  1913,  ieav- 
ing  to  survive  her  a  huaband  but  no  issue.  They  were  married  in  May,  1891, 
she  then  being  a  widow  without  issue  and  he  a  widower  having  three 
children  living,  and  he  then  received  from  her  $900.00  of  her  money.  In  her 
will  she  gave  all  of  her  estate,  except  a  legacy  of  $50.00,  to  a  sister  and  a 
brother  who  survive  her,  and  her  husband  who  refused  to  take  under  it 
claims  the  amount  for  distribution  here,  $1,774.64,  under  the  intestate  laws. 
The  legatees  claim,  however,  that  he  released  his  interest  in  her  estate  and 
is  not  entitled  to  participate  in  its  distribution.  As  to  this  question  the  tacts 
are  these: 

(1)  On  July  9th,  1909,  they  executed  a  separation  agreement,  with  the 
usual  provisions  as  to  living  apart,  and  containing  the  following  covenant 
by  him,  and  a  similar  one  by  her,  viz: 

"That  he  shall  and  will  not  at  any  time  hereafter  claim  or  demand  any 
of  her  real  or  personal  estate  which  she  now  hath,  or  which  she  may  here- 
after in  any  manner  acquire;  that  she  may  enjoy  the  same  and  dispose  of 
the  same  as  if  she  were  a  feme  sole  and  not  married.  He,  the  said  William 
Hinkel,  hereby  waives,  releases  and  relinquishes  all  his  right  and  interest 
which  he  as  her  husband  has,  or  may  have,  in  her  real  and  personal  prop- 
erty during  her  life,  and  al&o  which  may  accrue  to  him  at  her  death,  and 
her  real  and  personal  estate  shall  be  divided  and  distributed  as  if  he  were 
previously  dead." 

This  agreement  also  contains  the  following  recital: 

"For  the  decent  support  and  maintenance  of  his  said  wife  during  her 
natural  life,  the  said  William  Hinkel  has  paid  to  her  the  sum  of  twenty- 
three  hundred  and  fifty  ($2,350.00)  dollars  at  the  signing  and  sealing  hereof, 
the  receipt  whereof  is  hereby  acknowledged  by  the  said  Lena  Hinkel,  and 
in  consideration  thereof  the  said  Lena  Hinkel  hereby  waives,  releases  and 
relinquishes  to  the  said  William  Hinkel,  all  right  to  her  future  support  and 
maintenance,  and  all  his  liability  thereafter  during  her  natural  life,  and  also 
waives,  releases  and  relinquishes  all  her  right  and  interest  in  any  real  and 
persona]  property  which  the  said  William  Hinkel  now  has,  or  may  hereafter 
acquire." 

(2)  Prior  to  the  execution  of  this  agreement  she  had  asked  him  to  pay 
her  the  money  he  had  received  from  her  after  their  marriage. 

(3)  The  decedent  and  her  husband,  William  Hinkd,  owned  as  tenants 
by  entirety  a  lot  on  Dauphin  Street,  in  the  Tenth  ward,  Pittsburgh,  and  he 
also  owned  other  lots  on  Dearborn  Street  in  said  ward,  and  when  the  separa- 
tion agreement  was  executed,  they  joined  in  a  deed  conveying  the  lot  on  Dau- 
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phin  Street  and  the  lots  on  Dearborn  Street,  to  Ida  Peets,  a  daughter  of  said 
Willjam  Hinkel,  in  trust  for  the  foHowing  purposes:  "or  the  said  William  ' 
Hinkel  during  his  natural  life,  and  after  his  death  for  the  use  of  the  children 
of  the  said  William  Hinkel,"     Being  all  of  his  real  estate. 

(4)  They  lived  apart  until  July  9th,  1909,  when,  as  he  testitied  "she  says 
she  will  be  good  and  work  and  then  I  take  her  back  again;"  and  they  lived 
together  in  two  rooms  on  the  second  floor  of  one  of  his  houses  on  Dearborn 
Street  until  she  was  taken  to  the  hospital  shortly  before  her  death.  She 
had  a  bank  account  opened  July  9th,  1909.  and  between  November  1st,  1909, 
and  June  21st,  1912,  checked  out  of  it  $320,00,  Her  husband  demanded  and 
received  from  her  attorney  $150.00  of  the  money  paid  her  when  they  sep- 
arated to  pay  the  expenses  of  her  illness. 

(5)  In  March,  1911,  her  husband  and  Ida  Peetz,  trustee,  made  an  agree- 
ment to  sell  for  $2,200.00  the  Dauphin  Street  property,  the  title  to  which  had 
been  vested  in  the  decedent  and  her  husband  by  entireties;  the  purchaser 
refused  to  take  title  unless  the  decedent  joined  in  the  deed,  and  he  said 
''That  he  had  a  separation  from  his  wife,  that  she  didn't  need  to  sign  the 
deed,  and  that  he  had  given  her  so  much  money,  and  that  she  had  nothing 
to  do  with  it  and  that  she  was  satisfied."  The  purchaser  still  refused  to  take 
title  on  March  22nd,  1911,  she  joined  with- her  husband  and  Ida  Peeiz, 
Trustee,  in  a  deed  for  the  property,  no  part  of  the  consideration  being  paid 
to  her. 

(6)  On  March  27th,  1912,  Ida  Peetz,  Trustee,  and  the  decedent's  hus- 
band, William  Hinkel,  without  the  said  Lena  Hinkel  joining,  made  a  deed 
conveying  to  his  two  surviving  daughters,  Ida  Peetz  and  Minnie  R.  Ludwig, 
the  remaining  property  on  Dauphin  Street,  and  he  had  the  separation  agree- 
ment recorded  the  same  day. 

(7)  The  fund  for  distribution  here  is  part  of  the  $2,350.00  paid  by  Wil- 
liam Hinkel  to  his  wife  when  they  separated. 

It  is  well  settled  that  a  separation  agreement  between  husband  and 
wife  is  abrogated  or  invalidated  by  a  subsequent  reconciliation  and  resump- 
tion of  marital  duties;  Hitner's  Appeal,  54  Pa.,  110.  But  it  is  contended 
by  counsel  for  the  legatees  that  the  agreement  here  was  both  a  separa- 
tion and  post-nuptial  agreement  by  which  each  of  the  parties  released  all 
of  the  marital   interests  in   the   estate  of  the  other. 

The  question  as  to  whether  a  reconciliation  after  separation  under  an 
agreement  abrogates  all  the  provisions  of  the  contract  was  considered  in 
Nicol  vs.  Nicol,  L.  R.  31  Ch.  Div.,  524,  Lord  Justice  Bowen  saying: 

"I  think  that  the  true  principle  is  that  a  renewal  of  co-habitation  would 
put  an  end  to  all  or  any  of  the  provisions  of  the  separation  deed  so  far 
as  the  language  of  the  deed  properly  construed  by  the  light  of  the  sur- 
rounding circumstances  shows  that  its  provisions  were  only  intended  to  take 
effect  whilst  the  separation  lasted,  ■  ■  •  Separation  deeds  are  often  very  com- 
plicated and  some  provisions  may  be  intended  to  apply  even  in  the  case  of 
a  reconciliation  while  others  may  be  quite  inapplicable  to  such  a  state  of 
things,  and  I  should  prefer  to  construe  each  deed  by  the  light  of  its  sur- 
rounding circumstances  rather  than  to  lay  down  a  crystalized  rule,  I 
think  we  can  decide  most  cases  by  the  terms  of  the  deed  itself  •  •  • 
We  have  to  find  out  what  the  parties  meant." 

The  question  is  also  fully  discussed  and  cases  cited  in  Dennis  vs. 
Perkins,  88  Kansas,  428,  where  it  was  held  that: 

"Reconciliation  and  the  resumption  of  marital  relations  do  not  neces- 
sarily avoid  a  separation  agreement  previously  made  by  the  parties,  such 
effect  depending  on  the  question  whether  the  provisions  of  the  contract 
and  the  conduct  and  circumstances  shown  an  intention  to  treat  the  agree- 
ment as  no  longer  in  force. 
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"Such   a   reconciliation   and  resumption   do   not   warrant    the   Court    in 

'  deeming  such   contract  avoid  and  ftirther,   if  at  all,   than   its  terms   show 

i:i  connection  with  the  situation  and  conduct  of  the  parties  indicate  their 

To  the  same  effect  is  Smith  vs.  Terry,  138  App.  Div.  N.  Y.,  394,  affirmed 
on  opinion  of  Court  below  in  166  N.  Y.,  632;  and  Baird  vs.  Connell,  121 
Iowa,  278,  where  it  is  said; 

"There  ia  no  doubt  that  an  agreement  of  separation  will  be  considered 
as  rescinded  if  the  parties  afterward  cohabit  and  live  together  as  husband 
and  wife.  And  in  such  cases  all  the  provisions  of  the  agreement  will  cease 
to  operate,  and  the  parties  will  be  restored  to  their  marital  rights  to 
the  same  extent  as  if  no  separation  had  taken  place.  Randall  vs.  Randall, 
37  Mich.,  563.  But  this  rule  does  not  go  to  the  extent  claimed  by  counsel 
for  plaintiff.  While  the  agreement  is,  no  doubt,  treated  as  rescinded  insofar 
as  the  consideration  therefor  consists  in  the  agreement  to  live  apart,  there 
may  be  other  conditions,  based  on  independent  considerations,  which  are 
not  annulled  by  the  resumption  of  conjugal  relations." 

The  only  cases  in  this  State  bearing  on  the  question  are  Burkhotder's 
Appeal,  105  Pa.,  31,  and  Singer's  Estate,  233  Pa.,  55.  In  the  former  it  was 
held  thati 

"A  post-nuptial  contract,  main  object  of  which  was  the  settlement  of 
differences  between  husband  and  wife  which  has  caused  a  temporary  separa- 
tion is  founded  upon  sufficient  consideration;  and  after  it  has  been  fully  ex- 
ecuted by  husband  and  wife  during  their  liv«s,  a  provision  therein  in  favor 
of  the  wife's  issue  by  a  former  marriage,  contingent  upon  the  husband's 
surviving  his  wife,  and  dying,  will,  after  the  happening  if  said  contingency, 
he  enforced  in  the  settlement  of  the  husband's  estate,  in  the  Orphans' 
Court." 

And  in  Singer's  Estate  it  was  held  that: 

"Where  a  husband  and  wife  enter  into  a  written  agreement  to  live 
separate  and  apart  from  each  other  during  their  natural  lives,  and  in  the 
agreement  adjust  their  respective  property  rights,  but  subsequently  enter 
into  a  second  agreement  in  which  they  recite  the  execution  of  the  former 
agreement,  and  that  the  parties  have  become  reconciled  and  desire  to  live 
together  but  stipulate  that  the  terms  of  the  former  agreement  should  in  no 
other  respect  be  modilied,  and  thereafter  there  is  no  subsequent  separation, 
the  husband  cannot  after  the  death  of  his  wife  demand  that  he  be  relieved 
from  the  performance  of  his  part  of  the  contract  and  claim  a  share  in  her 
estate  under  the  intestate  laws." 

It  seems  clear  then  that  so  far  as  the  agreement  was  executed  it  was 
not  abrogated  by  the  reconciliation.  It  was  executed  so  far  as  divesting  the 
wife's  interest  in  her  husband's  real  estate  and  that  held  by  them  in  en- 
tireties and  as  to  vesting  in  her  the  title  to  the  money  paid. 

It  is  contended,  however,  by  counsel  for  the  legatees  that  it  must  be 
inferred  from  the  facts  of  the  case  that  they  intended  only  to  abrogate  the 
covenants  in  the  agreement  as  to  living  apart  and  that  the  covenants  releas- 
ing the  marital  rights  of  each  in  the  estate  of  the  other  are  still  in  force. 
The  argument  advanced  to  support  this  proposition  is  that  the  husband 
owed  his  wife  $900.00  with  interest  from  May,  1901,  when  the  agreement 
was  executed,  that  although  it  recites  that  the  $2,350.00  paid  his  wife  was 
for  her  support,  the  greater  part  of  this  amount  was  then  actually  due  her, 
that  he  made  no  demand  for  it  when  they  became  reconciled  nor  she  for 
the  cancellation  of  the  trust  deed,  and  that  their  conduct  after  the  recon- 
ciliation show  that  they  considered  all  the  covenants  of  the  agreement  still 
in  force  except  that  as  to  living  apart. 

Had  there  been  an  express  stipulation  to  that  effect  when  they  became 
reconciled  Singer's  estate,  supra,  would  no  doubt  rule  this  case  against  the 
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claimant.  There  was  not,  however,  nor  can  it  be  inferred  that  such  was 
their  intention  as  the  inference  is  they  treated  only  the  executed  covenants 
as  not  abrogated.  All  the  authorities  are  to  the 'effect  that  reconciliation 
abrogates  the  covenants  of  the  agreement  of  separation  so  far  as  it  is  not 
executed  unless  there  is  an  agreement  that  it  shall  not  be  abrogated.  Here, 
th«  covenants  releasing  the  interest  of  each  in  the  estate  of  the  other  was 
executory  as  effect  could  not  be  given  to  them  until  the  death  of  one  and 
our  conclusion  is  that  the  reconciliation  before  that  occurred  restored  them 
to  their  marital  rights  in  the  estate  of  which  either  died  possessed.  This 
conclusion  is  in  accord  with  Roberts  vs.  Hardy,  89  Mo.  App„  86.  There 
husband  and  wife  agreed  to  live  apart,  he  paying  a  trustee  for  her  $1,000.00 
which  was  invested  in  the  purchase  of  a  farm,  she  became  reconciled  and 
after  the  husband's  death  it  was  held  "that  the  money  consideration  recited 
in  the  deed  of  separation  is  retained  by  the  wife  after  the  reconciliation  is  a 
matter  of  no  importance,  nor  is  her  renunciation  of  the  deed  of  separation 
after  her  husband's  death;  but  the  fact  that  the  husband  brought  her  back 
and  lived  with  her  repudiates  the  deed  and  clothes  her  with  all  the  rights 
of  a  wife  including  her  statutory  dower."  As  the  decedent  left  no  issue 
all  of  the  fund  will  be  distributed  to  the  surviving  husband. 


Philadelphia  Life  Insurance  Company  vs.  Adams  et  aL 

Equity— ~Life  insurance  policy Cancellation AdequaU  remedy  at  law. 


A  life  Insurance  company  laBued  an  Insurance  policy  to  X,  and  X  assigned  U 
t(i  B.  After  the  death  of  X,  [he  Insurance  company  nied  a  bill  In  equity  to  cancel 
the  policy  on  the  ground  of  fraud  upon  the  part  of  both  X  snd  B.  Held,  that  a« 
the  Insurance  company  could  present  all  Its  defenses  In  an  action  at  law,  It  had' 
an  adequate  remedy  at  Ian  and  the  bill  should  be  dlBmlsstd. 

Demurrer  to  bill.    No.  1931  April  Term,  1914.    C.  P.  Allegheny  County. 


SwEARiNGEN,  J.,  May  13,  1914.— This  is  a  demurrer  to  a  bill  filed  by  the 
Philadelphia  Life  Insurance  Company  against  Paul  J.  Adams  and  John  J. 
Sivetz,  upon  the  ground,  that  the  plaintiff  has  an  adequate  remedy  at  law, 

March  14,  1913,  the  complainant  issued  a  policy  of  life  insurance  to 
Michael  Semancsik,  in  the  sum  of  $2,000,  according  to  the  ordinary  life  plan, 
his  estate  being  named  as  beneficiary.    The  policy  contains  the   following 

"This  policy  shall  be  incontestable,  except  for  non-payment  of  premiums, 
after  one  year  from  its  date. 

"From  date  of  issue  this  policy  shall  be  without  any  restrictions  as  to 
travel,  residence  or  occupation. 

"If  the  age  of  the  insured  has  been  misstated,  the  amount  payable  here- 
under shall  be  such  a  sum  as  the  premiums  actually  paid  would  have  pur- 
chased at  the  correct  age.  Self-destructions  while  sane  or  insane,  within  one 
year  of  the  date  hereof,  is  a  risk  not  assumed  by  the  cotripany  under  this 
policy.  All  statements  made  by  the  insured  shall,  in  the  absence  of  fraud 
h:  deemed  representations  and  not  warranties. 

"I  hereby  agree  for  myself  and  all  parties  who  may  have  an  interest 
I.erein  that  all  the  foregoing  statements  and  answers,  and  those  made  to  the 
medical  examiner  are  true  and  complete,  and  are  offered  to  the  company  as  a 
consideration  for  the  contract  which  I  hereby  agree  to  accept:  that  no  other 
information,  statement  or  answer  than  Is  therein  contained,  whether  known 
to.  made  by.  or  given  to  any  person,  shall  he  considered  as  a  part  of  the  cnn- 
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tract;  that  should  this  policy  become  a  claim  during  its  first  year  nothing 
herein  contained  shall  prevent  the  company  from  introducing  any  informa- 
tion as  evidence  of  fraud;  that  the  policy  granted  herefor  shall  not  lake  effect 
until  issued,  delivered  and  the  premium  paid  thereon  to  the  company  or  to 
-  an  agent  holding  the  premium  receipt  from  the  company  during  my  lifetime 
and  while  in  good  health." 

April  18th,  1913,  said  Michael  Semancsik  assigned  the  policy  to  Paul  J. 
Adams  and  John  J.  Sivetz,  the  defendants,  who  are  still  the  holders  thereof. 

Michael  Semancsik  died  on  January  3.  1914.  This  bill  was  filed  on 
March  13,  1914,  wherein  it  was  alleged  that  Michael  Semancsik  falsely  repre- 
sented that  he  was  46  years  of  age,  when  in  fact  he  was  60  years  of  age;  that 
he  represented  that  he  was  a  man  of  temperaie  habits,  when  in  fact  he  was  a 
confirmed  drunkard;  that  he  represented  Ihat  he  lived  at  921  Washington 
Avenue,  Braddock,  Pennsylvania,  when  in  fact  he  was  sleeping  in  saloons 
and  other  places;  that  all  the  foregoing  false  statements  were  known  to  these 
defendants;  and  that  the  complainant  believes  and  expects  lo  prove  the  de- 
fendants paid  the  premiums  upon  said  policy  and  have  no  insurable  interest. 
The  complainant  prayed  that  the  defendants  make  discovery  and  that  they 
be  ordered  to  surrender  said  policy  for  cancellation. 

As  before  stated,  defendants  have  demurred  to  the  bill  upon  the  grounds, 
inter  alia,  that  the  plaintiff  has  a  full,  adequate  and  complete  remedy  at  law, 
and  that  the  bill  fails  to  set  forth  a  proper  case  for  the  jurisdiction  of  this 

The  bill  alleges  that  the  defendants  "were  all  aware  of  his"  (insured's) 
"true  age,  and  connived  and  conspired  together  to  deceive  and  defraud  your 
orator  by  said  false  and  fraudulent  representations." 

This  is  but  the  statement  of  a  conclusion.  It  is  not  the  averment  of  any 
facts  from  which  the  court  could  determine  whether  or  not  there  was  a 
conspiracy.  It  will  be  observed  that  the  insured  died  within  the  first  year  of 
ihis  policy.  Whatever  rights  the  defendants  acquired  in  the  policy  were 
thereby  fixed  at  the  date  of  the  decease,  which  was  before  the  filing  of  the 
bill.  The  policy,  therefore,  became  a  claim  before  the  expiration  of  the 
first  year,  and  it  is  therein  covenanted  by  the  insured  for  himself  and  all  who 
may  have  an  interest  "that  should  this  policy  become  a  claim  during  its  first 
year,  nothing  herein  contained  shall  prevent  the  company  from  introducing 
any  information  as  evidence  of  fraud." 

It  seems  to  us  that  the  complainant  is  amply  protected,  and  has  no  need 
of  recourse  to  equity,  Everythinc,  which  it  now  avers,  can  be  introduced  by 
way  of  defense  to  the  action  which  these  defendants  must  bring  upon  the 
contract.  The  policy  became  a  claim  within  the  first  year  of  its  life  and  it  is. 
therefore,  contestable  upon  any  ground  that  would  defeat  a  recovery.  If  the 
insured  were  now  alive,  the  case  would  be  entirely  different,  because  the 
complainant  would  have  the  right  to  file  a  bill  for  cancellation.  In  such 
case,  the  complainant  would  have  an  equity  which  could  not  be  enforced  at 
law.  In  support  of  our  conclusion  we  cite  the  case  of  Hyde  vs.  Parker, 
212  Pa.  224. 

Wc  are,  therefore,  of  opin'on  that  the  demurrer  must  be  sustained  on  the 
ground  that  there  is  a  complete,  adequate  and  convenient  remedy  al  law  for 
all  of  the  wrongs  for  which  the  complainant  prays  relief. 

Let  a  decree  be  drawn  dismissing  the  bill,  without  prejudice  to  the  rights 
of  the  complainant,  in  accordance  with  this  opinion. 
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Bender  et  al.  vs.  SmTth. 

—  Sub-contractor Lump   contract  Viilk  principal  contractor 

0  specify  values  and  dates. 

tract  with  the  contractor  for  a  certain  amount.  The  lien  did  not  specify  the 
dates  upon  which  materlels  were  furniehed,  nor  their  value,  nor  the  amount  of 
labor  performed  and  the  price  paid  therefor.  Held,  that  the  Hen  was  defective 
even  though  the  sub-contractor  had  a  contract  with  the  contractor.  Ke  had  no 
contractual  relations  with  the  owner,  and  in  order  to  oMain  a  Hen.  must  follow 
the  act  apecitlcally. 

Rule  to  show  cause  why  mechanic's  lien  should  not  be  stricken  off.     No.  107 
.^pril  Term,  1914.     C.  P.  Allegheny  County. 


SwEAiiiNCEN,  J.,  May  14,  1914.— This  is  a  rule  to  show  cause  why  a  me- 
chanic's lien  should  not  be  stricken  from  the  records.  The  lien  was  filed  on 
March  10,  1914,  by  a  sub-contractor.  The  claimant  alleged  that  there  was 
due  him  the  sum  of  $207,  with  interest  from  December  6,  1913,  "for  work  done 
and  materials  furnished  within  six  months  last  past,"  in  and  about  the  erec- 
tion of  a  building  therein  described.  The  statement  of  "the  kind  and  char- 
acter of  the  work  and  the  labor  done  and  the  kind  and  amount  of  materials 
furnished  and  of  the  dates"  when  the  work  was  done  and  material  furnished 
was  stated  to  be  a  written  agreement  between  the  sub-contractor  and  this 
claimant,  dated  July  19th,  1913,  wherein  the  claimant  undertook  to  plaster 
the  aforesaid  owner's  building  according  to  plan  and  plasterers'  specifica- 
tions, for  the  lump  sum  of  $715.  It  was  then  slated  that  the  work  and 
labor  was  done,  and  materials  furnished,  according  to  certain  specifications, 
a  copy  of  which  was  included.  And  it  was  alleged  that  the  work  was  com- 
menced by  the  claimant  on  or  about  the  22nd  of  September,  1913,  and  eon- 
t:rued  until  November  6,  1913.  The  amount  and  character  of  the  materials 
were  specified,  but  there  is  no  statement  of  the  dates  upon  which  such  ma- 
terials were  furnished,  nor  is  there  any  statement  as  to  the  value  of  the 
respective  items  of  material  so  furnished.  Neither  is  there  any  statement  of 
the  amount  of  labor  done  and  the  price  paid  therefor.  The  claim  is  made 
for  the  lump  sum  of  $715,  being  the  amount  of  the  aforesaid  contract,  and 
then  a  credit  is  given  for  $508,  having  been  paid  thereon,  leaving  a  balance 
of  $207,  for  which  the  claim  was  filed. 

The  contention  of  the  owner  is  that  the  lien  filed  does  not  properly  sel 
forth  the  nature  and  kind  of  work  done  and  when  it  was  done,  as  required 
by  the  statute.  We  are  of  opinion  that  this  objection  is  well  taken.  As  we 
understand  the  decision  in  Burrows  vs.  Carson.  244  Pa.  6,  it  is  now  settled 
that  a  sub-contractor  is  obliged  to  specify  the  amount  and  price  of  materials 
furnished,  and  the  dates  when  furnished,  and  also  the  amount  of  labor  done 
and  the  price  paid  therefor,  and  the  dates  upon  which  the  labor  was  done. 
He  is  obliged  to  do  this  even  though  the  materials  be  furnished  and  the  labor 
be  done  pursuant  to  a  written  contract  between  him  and  the  general  con- 
tractor for  a  lump  sum;  the  reason  being  that  he  has  no  contractual  relation 
with  the  owner  against  whom  he  is  proceeding.  His  remedy  afiainst  the 
owner  is  one  prescribed  hy  statute,  and  is  not  contractual,  and  therefore,  ihe 
owner  is  entitled  to  know  just  what  he  received  from  the  sub-contractor  who 
i'i  proceeding  against  his  building.  In  view  of  the  decision  above  cited,  we 
are  obliged  to  hold  that  this  lien  is  defective,  and.  therefore,  the  rule  must 
be  made  absolute. 

And  now.  to-wit.  May  14,  1914.  after  argument  and  .upon  consideration, 
the  rule  to  show  cause  why  the  aforesaid  mechanic's  lien  .should  not  1:c 
stricken  from  the  records  is  made  absolute. 
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In  re  Tax  Collector  Appointed  Treuurer  of  Board  of  Township  Superviaon, 

TowHskips Treasurer  and  tax  collector Diiferenl  persons Act  of  July, 

22nd.  1913. 

The  treasurer  of  the  board  of  township  Bupervluors  must  be  a  dlirerent  per- 
son than  the  township  tax  collector. 

May  23,  1914. 
Hon.  Joseph  W.  Hunter, 

First  Deputy  State  Highway  Commissioner, 
Harrisburg,   Pa. 
Sir: 

This  Department  is  in  receipt  of  your  letter  ot  April  24th,  inquiring 
whether,  under  the  provisions  of  the  Act  of  22  July,  1913  (P.  L.  915),  it 
is  proper  for  a  township  tax  collector  to  be  appointed  treasurer  of  the 
hoard  of  township  supervisors. 

Section  6  of  the  said  act  provides  that  at  their  organization  meeting 
the  supervisors  of  each  township — 

"shall  appoint  a  treasurer  and  a  secretary,  who  may  or  may  not  be  the 
same  person,  and  who  may  or  may  not  be  a  member  of  the  board." 

Section  14  provides  for  the  collection  of  the  road  tax  through  the 
medium  of  the  township  collector,  to  whom  the  supervisors  are  directed 
to  deliver  a  warrant  to  collect  the  road  tax  which  they  have  levied.  The 
tax  collector  is  to  keep  account  of  the  moneys  collected,  make  monthly 
reports  to  the  secretary  of  the  board  of  supervisors — 

"and  said  collector  shall  pay  over  on  the  first  day  of  each  month  to  the 
treasurer  all  moneys  collected  during  the  previous  month  and  take  his 
receipt  for  the  same.  In  case  of  the  refusal  or  neglect  of  any  tax  collector 
to  comply  with  the  provisions  of  this  act,  he  shall  be  guilty  of  a  misde- 
meanor and  on  conviction  therefor  be  sentenced  to  pay  a  fine  of  not  less 
than  one  hundred  dollars  or  to  be  imprisoned  for  a  term  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court." 

The  foregoing  quotation  clearly  indicates  the  intention  of  Ihe  Legis- 
lature that  the  tax  collector  and  the  treasurer  of  the  board  of  township 
supervisors  shall  be  different  persons,  and  that  the  funds  collected  by  the 
tax  collector  shall  be  paid  over  to  and  receipted  for  by  the  treasurer  of 
the  board.  Such  a  proceeding  would  be  useless  if  the  offices  were  filled 
by  the  same  person,  but  would  serve  the  purpose  of  providing  a  monthly 
check  upon  the  collections  of  the  tax  collector  if  the  offices  are  filled  b; 
different  persons. 

Where  the  Legislature  has  intended  that  the  collector  of  taxes  and 
the  treasurer  of  a  particular  board  entitled  to  administer  part  of  those 
taxes  should  be  the  same  person,  it  has  SO  stated  expressly,  as,  for  ex- 
ample, in  the  case  of  the  treasurer  of  the  board  of  school  directors  in 
school  districts  of  the  first  class.  In  that  case  it  is  provided  (Act  of  18 
May.  1911,  P.  L.  323.  Section  303)  as  follows: 

"They  (the  school  directors)  shall  elect  the  treasurer  of  the  city  con- 
stituting such  school  district  of  the  first  class  as  the  school  treasurer  for 
such   school  district   for   the  ensuing  fiscal  year." 

You    are,    therefore,    atlvised    that    the    tax    collector   and    the    treasurer 
of  the  hoard  should  not  he  the  same  person.  ■ 
Very  truly  yours. 

MORRIS  WOLF. 
Third  Deputy  Attorney  General. 
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Gelder,  for  use,  vi.  RoMtneier. 

Land Purchaser  of Mortgage Covenant  to  pay Sherilf's  sale Lia- 
bility to  purchaser. 

Defendant  purchased  land,  the  deed  contalnInK  a  covenant  that  he  would  pay 
a  certain  mortsage  therein.  The  mortgaKee  entered  JudBmeot  on  the  bond  ac- 
companying the  mortgBKe  and  purchased  the  property  at  sherlfTs  sale  tor  coata. 
The  defendant  had  knowledge  of  the  proceedlngH  on  the  mortKase  and  the  sher- 
IITb  aole  and  the  default  In  the  payment  of  Interest.  In  aaaumpalt  by  the  mort- 
gagee agalnat  the  defendsnt  to  recover  the  principal  of  the  mortgage,  which  he 
had  agreed  to  pay.  It  was  Held: 

First.  That  under  the  Act  of  July  9th,  1901  and  ItB  amendment  of  ItOS.  If 
was  not  necessary  to  make  the  defendant  a  party  to  the  BherlS'a  sale  proceedings 
and  give  him  notice  In  order  to  render  him  liable. 

Second.  The  plaintiff  could  recover  without  proof  of  loss  aa  the  covenant  In 
the  deed  was  not  one  of  Indemnity  only. 

Sur  motion  for  judgment  non  obstante  veredicto.  No.  687  January  Term,  1912. 
C.  P.  Allegheny  County. 

Miller,  Vogan  &  Nesbitt,  for  plaintiff. 
Mehard,  Scully  &  Mthard,  for  defendant 

Haymaker,  J.,  April  30,  1914. — This  is  an  action  in  assumpsit  to  recover 

the  amount  of  a  bond  accompanying  a  certain  mortgage,  given  by  William 
Isora  Spillman  and  Charles  O.  Spillman  her  husband,  to  Isabel  B.  White, 
dated  September  1st,  1903,  for  $3,250.00.  By  virtue  of  a  power  of  attorney 
contained  in  the  bond  judgment  was  confessed  against  the  obligors  in  the 
sum  of  $3,538.76  on  October  13,  1910.  On  that  judgment  the  property  de- 
scribed in  the  mortgage  accompanying  the  bond  was  sold  by  the  sheriff  on 
November  7,  1910.  to  Isabel  B.  White,  for  the  sum  of  $167.46,  which  amount 
was  applied  to  sheriff's  costs  and  city  taxes.  The  use  plaintiff  bases  her  right 
of  recovery  on  the  ground  that  the  defendant,  Rosemeier,  purchased  the 
mortgaged  premises,  and  assumed  and  agreed  to  pay  the  mortgage  held  by 
Mrs.  White.  Mrs.  Spillman,  called  William  Isora  Spillman,  was  the  owner 
of  a  lot  of  ground,  on  which  was  erected  a  dwelling  house,  situate  in  Alle- 
gheny City,  now  in  the  City  of  Pittsburgh.  On  September  1,  1903,  Mrs. 
Spillman,  with  her  husband,  executed  and  delivered  her  mortgage  on  that 
property  to  Mrs.  White,  with  the  accompanying  bond,  in  the  sum  of  $3,250.00, 
which  mortgage  was  duly  recorded.  On  September  30,  1909,  Mrs.  Spillman, 
with  her  husband,  sold  and  conveyed  the  mortgaged  premises  to  Sarah  E. 
Gelder,  for  the  consideration  of  $6,000.00.     In  that  deed   is  the  following 

"This  conveyance  is  made  subject  to  a  lien  of  two  certain  mortgages 
aggregating  the  sum  of  thirty-six  hundred  ($3600)  dollars,  made  by  the  par- 
ties of  the  first  part  hereto,  covering  the  property  herein  before  described 
aE  follows,  to  wit: 

"1st.  Mortgage  from  William  Isora  Spillman  and  Charles  0.  Spillman, 
her  husband,  to  Isabel  B.  White  in  the  sum  of  thirty-two  hundred  fifty 
($3250)  dollars,  dated  the  first  day  of  September,  1903,  and  recorded     *     •." 

"2nd.  Mortgage  from  William  Isora  Spillman  and  Charles  O.  Spillman, 
her  husband,  to  Harvey  A.  Miller,  in  the  sum  of  three  hundred  fifty  ($350) 
collars,  dated  first  day  of  September,  1909,  and  recorded  •  •  ♦,  which 
said  mortgages  the  said  Sarah  E.  Gelder,  party  of  the  second  part  hereto, 
hereby  assumes  and  agrees  to  pay  as  part  of  the  consideration  above  men- 
tioned." 

On  November  10,  1909,  Mrs.  Gelder  sold  that  property  to  W.  R.  Rose- 
meier, the  defendant,  for  the  consideration  of  $6,100.00.  In  the  deed  from 
Geldef  to  Rosemeier  is  contained  the  same  covenant  as  to  the  assumption 
and  payment  of  mortgages  as  set  out  in  the  deed  from  Spillman  to  Gelder. 
We  will  drop  the  Miller  mortgage  out  of  the  case,  as  haiing  no  bearing  on 
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Qelder,  for  use,  vb.  Roaemeter. 

the  questions  involved  Neither  Mrs.  Gelder  nor  Rosemeier,  the  defendant, 
paid  any  part  of  the  White  mortgage.  And  as  we  have  said,  Mrs.  White  ob- 
tained judgment  on  her  bond  against  the  Spiltmans  and  sold  the  mortgaged 
premises  at  sheriFF's  sale,  she  becoming  the  purchaser  and  realizing  nothing 
on  the  sale,  in  payment  of  her  bond  or  judgment.  By  a  writing  made  part 
cf  plaintiff's  statement  in  the  case,  Mrs.  Gelder  assigned  and  transferred  to 
the  SpiUmans  all  her  legal  rights  against  the  defendant,  Rosemeier,  and  by 
;  similar  writing  the  Spillmans  assigned  their  right  of  action  against  the 
<'cfendant  to  Mrs.  White,  the  use  plaintiff. 

The  plaintiff  contends  that  she  has  the  legal  right  to  obtain  a  personal 
judgment  against  the  defendant,  by  reason  of  the  covenant  contained  in  his 
deed,  while  the  defendant  contends  that  he  is  not  personally  liable  for  the 
following  reasons:  (a)  Because  there  is  neither  allegation  nor  evidence  of 
notice  to  the  defendant  or  Gelder  of  the  entry  of  judgment  against  the  Spill- 
mans,  or  of  the  proceedings  resulting  in  the  sheriff's  sale;  and  (b)  as  the 
obligation  from  Rosemeier  to  Gelder  under  the  provisions  of  the  deed  was 
one  of  indemnity  only,  Gelder  would  have  no  right  of  recovery  against  Rose- 
meier without  proof  of  her  loss. 

On  the  first  question,  the  defendant  calls  our  attention  to  the  10th  clause 
of  Section  I  of  the  Act  of  July  9th,  1901,  P.  L.  614,  and  contends  that  inas- 
much as  neither  Gelder  nor  Rosemeier  was  made  a  party  to  the  proceedings 
leading  up  to  and  resulting  in  the  sheriff's  sale,  the  defendant  was  not  bound 
by  said  proceedings.  We  find  that  the  clause  referred  to  was  amended  by 
the  Act  of  April  22,  1903,  P.  L.  261,  but  the  amending  Act  of  1903  does  not 
relieve  the  case  from  the  question  raised  by  the  defendant,  as  the  latter  act 
contains  the  same  requirements,  practically,  as  the  amended  Act  of  1901.  We 
do  not  see  that  the  Act  of  1903  is  applicable  to  the  case  at  bar.  The  original 
judgment  was  entered  on  a  bond,  with  authority  to  confess  judgment,  against 
the  obligors  therein  named.  An  execution  was  issued  on  that  general  judg- 
ment against  the  defendants,  and  the  real  estate  described  in  the  accompany- 
ing mortgage  sold  by  the  sheriff.  The  defendant  admitted  on  the  trial  that 
the  White  mortgage  assumed  by  him,  and  which  he  agreed  to  pay,  was  a  part 
of  the  consideration  named  in  his  deed,  and  that  he  paid  one  installment  of 
interest  on  that  mortgage  after  he  had  title  to  the  property  and  that  he  de- 
faulted on  the  next  and  subsequent  installments.  The  defendant  likewise 
admits  that  one  Poerster  was  his  agent,  and  Foerster  had  knowledge  of  the 
proceedings  leading  up  to  the  sheriff's  sale.  We  think  the  defendant  had 
actual  knowledge  of  the  proceedings  on  the  bond  and  was  fully  aware  of 
the  proceedings  before  and  at  the  time  of  the  sheriff's  sale.  He  knew  that 
he  had  purchased  the  property  and  assumed  to  pay  the  mortgage;  he  knew 
that  he  was  in  default  in  the  payment  of  the  interest,  and  the  evidence  shows 
that  he  did  not  intend  to  pay  either  interest  or  principal  of  that  mortgage. 
This  was  an  action  of  assumpsit  to  compel  defendant  to  pay  the  White 
mortgage,  which  he  agreed  to  do,  and  why  should  he  be  relieved  from  the 
covenant  in  his  deed  by  the  fact  that  the  plaintiff  in  the  execution  did  not 
^'ive  him  the  notice  required  in  the  Act  of  1903,  when  he  was  fully  aware  of 
the  proceedings? 

We  cannot  agree  with  the  defendant  in  his  other  contention  that  his 
obligation  was  one  of  indemnity  only  and  that  he  was  not  liable  without 
proof  of  loss  by  his  grantor.  The  many  cases  cited  by  defendant  to  sustain 
that  contention  are  cases  in  which  the  grantee  purchased  "under  and  sub- 
ject" to  mortgages  and  incumbrances,  which  created  a  covenant  of  indemnity 
to  the  grantor  on  the  part  of  the  grantee,  but  they  do  not  apply  to  a  case  in 
which  one  purchases  real  estate,  expressly  subject  to  a  mortgage,  which  he 
personally  covenants  to  pay.  The  defendant  entered  into  an  affirmative  cov- 
enant to  pay  the  incumbrance  and  thereby  became  personally  liable  for  its 
payment  He  made  the  debt  his  own  and  thus  became  the  principal  debtor, 
primarily  liable. 
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We  see  no  reason  why  this  action  cannot  be  brought  and  maintained  in 
the  name  of  the  covenantees,  for  the  use  of  the  party  whose  claim  the  defend- 
ant expressly  covenantecf  to  pay.  On  the  trial  we  directed  a  verdict  in  favor 
of  the  use  plaintiff,  for  the  full  amount  of  her  claim.  The  defendant's  mo- 
tion for  judgment  non  obstante  veredicto  is  overruled- 


Smith  va.  Smith. 

f) ivorc e L'b el Prac tice / n consist tn I  alle gallons. 

The  allegations  In  a  libel  In  divorce  that  the  respondent  the  husband,  had 
deserted  the  llbellant  and  that  he  had  also  been  guilty  of  such  conduct  toward 
her  as  to  render  her  condition  Intolerable  and  lite  burdensome,  thereby  compelllny 
her  to  withdraw  from  hlB  house  and  family,  are  Inconsistent,  for  it  the  respondent^ 
had  deserted  the  llbellant  It  could  not  be  said  that  the  Indignities  were  such  as  to 
compel  her  to  leave  his  home  and  family. 

In  Divorce.     No.  1S91   July  Term.  1914.     C.  P.  Allegheny  County. 

Thomas  M.  Marshall,  for  libellant 

Evans,  J.,  October  28,  1914.— Libellant  files  her  libel  in  divorce  alleg- 
ing two  causes  ot  divorce.  First,  that  since  the  eighth  of  June,  1912,  her 
husband  has  been  guilty  of  wilful  and  malicious'  desertion,  and  further  that 
since  1908  until  1912  "Harry  L.  Smith  has  been  guilty  of  such  conduct  towards 
the  libellant  as  to  render  conditions  intolerable  and  life  burdensome,  thereby 
compelling  her  to  withdraw  from  his  bouse  and  family." 

These  two  allegations  are  inconsistent.  If  the  respondent  had  deserted 
the  libellant,  then  she  could  not  have  been  compelled  to  leave  him,  and  if  he 
was  guilty  of  such  conduct  as  to  compel  her  to  leave  his  house,  then  he  could 
liot  have  been  guilty  of  desertion. 

While  the  libellant  testifies  to  many  cases  of  indignities,  she  speciHcally 
states  in  her  testimony  that  she  did  not  leave  her  husband,  but  that  he  left 
her.  Consequently,  the  indignities  were  not  such  as  to  compel  her  to  leave 
his  home  and  family.  As  to  the  desertion,  she  testifiea  that  he  left  her  in 
1912.     Mrs.  Smith  testified  as  follows: 

"Q.  Have  you  seen  your  )iusband  in  the  last  two  years?  A.  Yes,  sir,  I 
have  seen  him.  Q.  Has  he  offered  to  come  back?  A.  Well,  he  asked  me  but 
1  did  not  go,  Q.  Were  you  willing  to  take  your  husband  back?  A.  No,  I 
couldn't.  Q.  Couldn't  take  him  back?  A.  No,  I  couldn't.  Q.  Why  not? 
A.  Well,  I  couldn't  stand  for  his  going  around  with  other  women." 

Now,  it  appears  that  the  husband,  even  if  he  did  leave  her,  had  decided 
to  re-establish  the  family  relation  and  the  libellant  refused.  So  that  neither 
on  desertion  nor  on  indignities  to  the  person  has  the  libellant  made  out 

Decree  will  have  to  be  refused. 
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HoBB  and  BUkeley  Plumbing  Company  vs.  Palace  Amusement  Company. 

Mechanic's  Hem^ — Lumping  charges  for  labor Practice Rule  to  show  cause 

Selling  forth  particwlars  i«  order  granting  rufe. 

A  mechanic's  Hen  for  ao  inftny  hours  labor  performed  between  cerUJD  date* 
without  Hpeclrying-  the  work  done  or  the  dates  on  which  It  wbb  done  la  Invalid  and 
nlll  be  Btricken  out  of  a  general  Hen  tiled  for  that  claim  and  otber  clalma. 

It  Is  better  practice  to  have  an  order  granting  a  rule  state  exactly  what  the 
rule  1b,  a  rule  to  show  cause  why  the  prayer  of  the  petition  ahould  not  be 
granted  IB  bad  practice. 

Rule  to  show  cause.   M.  L.  No,  22  April  Tenn,  1914.  C.  P,  Allegheny  County. ' 

H.  H.  Hanna,  for  plaintiff. 

C.  H.  Sachs  and  A.  B.  Sloan,  for  defendant. 

Macfahlane,  J.,  April  30,  1914.— The  Moss  and  Blakeley  Plumbing  Com- 
pany filed  its  claim  against  the  leasehold  of  the  Palace  Amusement  Company 
far  a  heating  plant  furnished  to  the  Keystone  Construction  Company  which 
had  contracted  with  the  Palace  Amusement  Company  to  lit  up,  equip,  alter, 
repair  and  make  additions  to  the  first  floor  and  basement  which  had  been 
leased  to  the  Palace  Amusement  Company,  the  contract  of  the  plumbing 
company  being  to  furnish  the  heating  apparatus  for  $640.  The  lien  was' filed 
January  13,  1914.  At  the  head  of  the  itemized  list  of  material  is  the  date 
June  5,  1913  and  no  other  date  is  given  down  to  the  last  two  items,  which  are: 
■'Oct.  13,  2  Hrs.  Time  Fitter  .56J^  1.12 

"Oct.   13,   1   Ball  Lamp  Wick  .05  .05." 

There  are  no  items  for  labor  except  the  following  immediately  preceding  the 
items  of  October  13th: 

"124!^  Hrs.  Time  Fitter  .56K  ?0.04 

"163      Hrs.  Time  Helper  M}4  50.94." 

The  claim  states  that  it  is  "for  work  done  and  materials  furnished  within 
three  months  last  past"  and  "the  first  labor  and  material  was  furnished  on 
June  5,  1913  apd  the  last  on  October  13,  1913,  all  of  the  labor  and  material 
being  furnished  between  said  dates  inclusive,  claimant  being  unable  to  accur- 
ately specify  the  intervening  dates," 

The  claimant  has  itemized  the  material,  aggregating  $517.90,  and  has 
given  the  three  labor  items  as  above  quoted,  all  being  in  lumping  charges 
except  that  of  October  13th. 

The  second  specification  for  striking  off,  that  it  does  not  set  out  the  con- 
tract, cannot  be  sustained  for  the  Act  of  April  17,  1905,  P.  L.  174,  Purdon 
S664,  does  not  require  it. 

Even  if  the  charges  for  labor  cannot  be  sustained,  under  the  authority  of 
Burrows  vs.  Carson,  53  Supr,  Ct.  488,  we  have  remaining  the  two  items  of 
October  13th  first  above  mentioned  and  we  have  the  material  items  arid  the 
statement  that  it  was  furnished  between  the  two  dates.  Burrows  vs.  Carson 
holds  that  a  lumping  charge  for  labor  cannot  be  sustained  but  it  does  not 
overrule  the  numerous  cases  under  the  Act  of  1836  that  it  is  sufficient  to  set 
out  the  first  and  last  dates  of  material.  The  material  items  are  not  lumped 
and  the  motion  must  be  refused.  We  have  not  sufHcient  before  us  'to  pasi 
en  the  question  whether  the  items  of  October  13th  are  sufficient  to  extend  the 
time  and  do  not  pass  upon  it. 

April  30,  1914,  the  rule  to  strike  off  the  lien  is  discharged. 

OPINION  SUPPLEMENTING  THAT  OF  APRIL  30,  1914. 

Macfaklane,  J.,  May  4,  1914. — After  the  opinion  and  order  were  filed  on 
pril  30th  our  attention  was  called  to  the  rule  to  show  cause  and  I  find  that 
is  "why  said  lien  should  not  be  stricken  from  the  record  as  prayed  for." 
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MosB  and  Blakeley  Plumbing  Company  vs.  Palace  Amuaement  Company. 

Under  the  impression  that  the  rule  affected  the  lien  as  a  whole,  the  rule  was 
d-scharged.  The  prayer  is  "that  said  lien  or  such  part  or  parts  thereof  aa 
shall  be  .deemed  insufficient  in  law  shall  be  stricken  from  the  record."  The 
luie  is  sufhcieiltly  broad  to  strike  out  parts  of  the  lien.  It  is  much  better 
practice  to  have  the  order  state  fully  and  exactly  what  the  rule  is.  Then  a 
copy  served  on  the  opposing-  counsel  gives  him  the  necessary  information 
and  the  judge  learns  at  a  glance  what  he  has  to  decide.  This  is  not  said  in 
criticism  of  counsel  in  this  case,  for  his  rule  is  more  definite  than  many 
presented,  which  read,  "to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted."  There  is  a  difference  of  opinion  between  judges  as  to  the 
better  practice  but  that  suggested  here  leads  to  certainty  and  the  other  to 
uncertainty  and  this  case  is  a  fair  example  as  we  now  have  to  change  both 
the  opinion  and  order. 

In  the  former  opinion  we  did  not  dispose  of  the  labor  or  other  items 
specifically  objected  to,  except  that  for  materials  as  a  whole.  We  have-no 
doubt  that  the  charges  for  labor  should  be  stricken  out.  Burrows  vs.  Carson 
was  affirmed  by  the  Supreme  Court  in  244  Pa.  6.  The  labor  charges  were 
"April  4  to  November  20,  137  hours  labor  at  60c  per  hour,  $82.20"  and  the 
claim  stated  that  the  material  and  labor  were  furnished  between  April  4th 
and  November  20th  on  which  dale  the  last  of  the  material  and  labor  was  fur- 
nished. There  was  no  objection  made  to  the  items  for  material  for  the 
various  dates  were  specified,  but  the  objection  to  the  lumping  charge  for 
bbor  was  sustained  on  the  ground  that  it  was  a  lumping  charge.  The  opin- 
hm  criticizes  the  charge  on  the  ground  that  the  work  done  in  137  hours  of 
actual  time  covered  a  period  of  seven  months  and  a  half  and  it  was  manifest 
tl'at  the  work  was  not  continuous  and  that  the  claim  simply  indicated  that 
137  hours  of  work  were  put  on  the  building  or'in  the  preparation  of  material 
sometime  between  those  two  dates  and  it  was  held  that  the  claim  failed  to 
sufficiently  indicate  at  what  time  during  that  period  the  work  was  done.  The 
opinion  of  both  courts  and  the  cases  cited  therein  show  that  the  reasons  for 
Striking  out  the  claims  was  that  it  was  a  lumping  charge. 

The  two  labor  items,  $70.04  and  $50.94,  should  be  stricken  out.  Also  the 
item  of  freight.  $7.26. 

The  items  under  the  head,  "Extra,"  do  not  slate  why  the  additional  ma- 
terial and  labor  was  furnished  and  do  not  state  that  they  were  not  included 
ir.  the  original  contract  or  in  any  way  account  for  themselves.  The  amount, 
$C'.60,  should  be  stricken  out. 

We  do  nol  think  the  objection  to  the  item,  "Galvanized  iron  sheet  metal 
work,  $101.00,"  is  well  taken.  This  was  a  heating  plant  and  this  item  was 
apparently  for  the  galvanized  iron  exterior  of  the  heater  itself  and  it  may 
have  come  from  the  manufacturer  as' a  whole.  It  mipht  develop  on  the  trial 
that  it  was  a  lumping  charge,  but  we  cannot  now  so  decide. 

May  4,  1914,  the  order  of  April  30,  1914  is  vacated  and  it  is  now  ordered 
that  the  rule  is  made  absolute  as  to  the  items  for  labor,  $70,04  and  $50.94; 
for  freight,  $7.26;  and  for  extras,  $8.60,  and  they  are  stricken  from  the  lien. 
The  rule  to  strike  off  the  entire  lien  is  discharged. 
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L.  H.  Smith  Woodeaware  Company  vs.  Coscta. 

issolution  of  attackm£nt Appli- 

In  an  action  In  asBumpelt  commenced  under  the  Fraudulent  Debtors  Act  of 
March  IT,  186».  by  attachment,  the  defendant  died  an  affidavit  of  defense  admit- 
ting the  debt,  but  denying  tbe  allegatlona  of  fraud,  field,  that  Judgment  abould 
be  entered  for  tbe  plaintiff  and  the  attachment  stand,  as  the  act  Itaelf  provided 
the  only  remedy  for  Its  dissolution,  namely,  by  application  to  the  court  to  dls- 
iolve  the  attachment 

Rule  for  judgment    No.  2290  April  Tenn,  1914.    C.  P.  Allegheny  County. 

Alpem  &  Seder,  for  plaintiff. 
Jackson  &  Lang,  for  defendant 

SwEARiNGEN,  J.,  May  14,  1914.— On  March  25th,  1914,  the  above  action  in 
assumpsit  was  commenced  by  the  plaintiff  against  the  defendant,  and  Upon 
application  an  attachment  was  issued  under  the  Fraudulent  Debtors  Act  of 
March  17,  1669,  and  the  amendments  thereto.  The  regular  affidavit  of  claim 
was  filed,  setting  forth  that  the  defendant  was  indebted  to  the  plaintiff  in 
the  sum  of  $546.62,  with  interest,  and  an  itemized  statement  of  the  goods 
sold  and  delivered  was  attached  thereto.  On  March  25,  1914,  the  plaintiff 
filed  a  bond  in  the  sum  of  $1200,  which  was  approved  by  the  court,  condi- 
tioned that  if  defendant  failed  to  prosecute  said  attachment  with  effect,  or  in 
case  the  attachment  should  be  quashed  or  dissolved,  the  plaintiff  would  pay 
the  defendant  all  legal  costs,  fees  and  damages  sustained  by  reason  of  said 
attachment, — all  in  accordance  with  the  said  Fraudulent  Debtors  Act.  April 
2.  1914,  the  defendant  filed  an  affidavit  of  defense,  wherein  the  allegations  of 
fraud  were  denied,  claim  was  made  for  exemption  under  the  law,  and,  while 
the  exact  date  of  the  credit  was  contested,  yet  the  indebtedness  was  admitted 
as  stated  in  the  plaintiff's  affidavit. 

No  application  was  made  to  the  court  for  dissolution  of  the  attachment, 
according  to  the  provisions  of  the  said  Act  of  1869. 

On  April  22,  1914,  the  plaintiff  entered  this  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

The  said  Act  of  1869  provides  the  method  of  proceeding  for  dissolution 
thereof  in  these  words: 

"In  an  cases  where  the  writ  of  attachment  shall  have  issued  pursuant  to 
the  foregoing  provisions,  it  shall  be  lawful  for  the  defendant  to  apply  to  the 
Court  of  Common  Pleas  of  the  particular  county,  when  in  session,  or  a  judge 
thereof  in  vacation,  to  dissolve  said  attachment;  and  upon  the  hearing  of 
such  application,  the  court,  or  a  judge  thereof,  in  vacation,  shall  have  power 
t'>  hear  evidence  and  to  dissolve  or  continue  the  lien  of  such  attachment 
according  as  he  shall  find  the  allegation  of  such  affidavit  sustained  or  other- 
wise," 

This  is  the  statutory  method  prescribed  for  relief  of  one  who  alleges  the 
attachment  was  not  legally  issued.  It  is  well  settled  that  the  statutory  course 
of  procedure  must  be  followed.  If  this  defendant  had  felt  himself  aggrieved 
on  account  of  the  issuing  of  the  attachment,  he  should  have  made  his  appli- 
cation to  the  court  for  dissolution.  The  court  alone  out  of  which  the  attach- 
ment issues  has  the  power  to  dissolve  the  attachment.  No  other  tribunal  ia 
provided  by  the  law  for  that  purpose.  Instead  of  proceeding  in  the  manner 
prescribed  by  the  statute,  the  defendant  filed  an  "affidavit  of  defense,"  in 
which  he  seeks  to  raise  the  question  of  the  truth  of  the  allegations  contained 
in  the  plaintiff's  at^davit;  but  he  admits  the  correctness  of  the  amount  claimed 
by  the  plaintiff.  The  defendant,  therefore,  is  seeking  to  have  the  question  of 
fraud,  alleged  against  him.  tried  by  a  jury,  instead  of  before  the  court  as 
provided  in  said  statute.  We  are  of  opinion  that  he  cannot  do  so.  It  is  not 
for  a  jury  to  determine  such  questions  in  a  proceeding  of  this  character. 
The  law  has  laid  that  duty  upon  the  court,  and  the  law  cannot  be  evaded  by 
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L.  H.  Smith  Woodenware  CompaDy  vs.  Coacla. 

filing  an  affidavit  of  defense  to  the  action  instead  of  moving  for  dissolution 
oi  the  attachment.  This  question  has  been  detennined  by  the  Supreme  Court 
of  Pennsylvania,  saying: 

"Under  the  Act  of  1869  it  is  for  the  court  to  continue  or  dissolve  the 
attachment.  The  jury  has  nothing  to  do  with  it.  It  is  a  statutory  proceed- 
ing and  can  be  proceeded  with  only  as  provided  by  the  statute."  Walls  vs. 
Campbell,  23  W.  N.  C.  506. 

It  is  true,  that  in  the  case  cited,  ftn  application  had  been  made  to  the 
court  for  the  dissolution  of  the  attachment,  which  was  refused,  and  the  cause 
proceeded  to  trial.  But  the  defendant  sought  to  have  the  question  of  fraud 
submitted  to  the  jury,  and  the  case  was  presented  upon  the  theory  that  the 
jury  could  pass  upon  that  question.  And,  in  the  Supreme  Court,  the  cause 
was  argued  upon  the  same  theory,  the  appellant  insisting  that  the  question 
should  have  gone  to  the  jury,  That  court,  however,  refused  this  contention, 
and  ruled  that  the  question  of  fraud  must  be  determined  by  the  court,  using 
the  language   hereinbefore  quoted. 

We  regard  this  case  as  conclusive  of  the  question  now  presented.  The 
amount  of  the  indebtedness  claimed  by  the  plaintiS  having  been  admitted, 
there  will,  therefore,  be  nothing  upon'  which  the  jury  can  pass,  if  the  case 
were  to  go  to  trial.    The  rule,  therefore,  must  be  made  absolute. 

And  now,  to-wit.  May  14,  1914,  after  argument  and  upon  consideration, 
the  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense  is  made 
absolute. 


Grimm  vs.  Grimm. 

Divorce Service  in  another  state Decree  for  alimouy Enforcement. 

A  wife  brouglit  suit  agalnat  her  husband  In  Colorado  for  divorce,  and  the 
summons  wau  served  upon  the  husband  In  Pennsylvania,  of  which  state  the  hus- 
band was  B  resident.  The  huHband  did  not  appear,  and  the  divorce  was  granted 
with  alimony.  The  husband  afterwards  re-marrled  and  died,  and  the  nlfe  brought 
•ult  against  the  executor  In  Pennsylvania  to  recover  the  unpaid  alimony.  Held, 
the  service  upon  the  husband  In  Pennsylvania  was  invalid  and  did  not  give  the 
Colorado  court  persDHal  Jurlsdlcllon  over  him. 

The  husband's  subSEquent  re-marrlage  was  a  recognition  of  the  divorce,  and 
estopped  him  and  his  executor  from  denying  Us  validity.  The  decree  for  ali- 
mony, however,  was  a  decree  in  personam  requiring  personal  service  to  support  it, 
and  was,  therefore,  invalid  outelde  the  State  of  Colorado, 

The  decree  for  alimony  being  a  requirement  as  to  payments  in  the  future 
which  the  court  might  change,  was  therefore,  not  a.  final  decree,  and  was  not  a 
proceeding  within  the  meaning  of  the  Federal  Constitution  requiring  that  full 
faith  and  credit  be  given  In  each  state  to  the  Judicial  proceedings  of  another  state. 

No.  222S  April  Term,  1914.    C.  P,  Allegheny  County, 


SwEABiNCEN,  J„  May  IS,  1914. — This  action  was  brought  by  Mary  A. 
Grimm,  of  Los  Angeles  County,  California,  against  Edward  F.  Grimm, 
Executor  of  the  will  of  Lewis  Grimm,  late  of  Erie  County,  Pennsylvania, 
deceased,  to  recover  alimony  accruing  to  her  by  virtue  of  a  decree  of  divorce, 
entered  by  the  District  Court  of  Arapahoe  County,  Colorado,  in  a  proceed- 
ing instituted  by  her  against  said  Lewis  Grimm  in  his  lifetime.  The  de- 
fendant has  tiled  a  demurrer,  and,  therefore,  all  the  averments  of  the  State- 
ment of  Demand,  which  are  well  pleaded,  are  admitted  for  the  present. 

Mary  A.  Grimm  and  Lewis  Grimm  were  married  in  the  City  of  Erie, 
Erie  County,  Pennsylvania,  on  December  17,  1882,  and  thereafter  lived  and 
cohabited  as  husband  and  wife.  Of  this  union  there  were  born  four  chiU 
dren,  who  were  all  living  at  the  rate  of  the  decree  in  divorce  to  which 
reference  is  hereinafter  made. 
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October  6,  1894,  said  Mary  A.  Grimm  brought  an  action  tor  divorce 
against  the  said  Lewis  Grimm  in  the  District  Court  of  Arapahoe  County, 
Colorado,  now  the  District  Court  of  the  City  of  Denver,  wherein  she  alleged 
that  she  was  a  bona  fide  resident  and  citizen  of  Denver,  and  had  been  for 
more  than  one  year  prior  to  the  bringing  of  said  action;  that  for  more  than 
one  year  prior  thereto  the  said  Lewis  Grimm  had  wilfully  neglected  to  make 
provision  for  his  family,  though  he  was  of  ability  to  do  so;  that  he  had 
been  guilty  of  extreme  and  repeated  acts  of  cruelty  to  her,  specifying  the 
same;  and  that  he  had  appropriated  to  his  own  use  moneys  belonging  to 
her,  so  that  he  became  the  owner  of  property  to  the  value  of  $15,000.  She 
prayed,  inter  alia,  that  the  bonds  of  matrimony  be  dissolved,  that  such  por- 
tion of  the  common  property  be  set  apart  to  her  as  might  be  equitable,  and 
that  she  be  allowed  alimony  pending  the  proceedings.  A  summons  issued, 
which,  together  with  a  copy  of  the  complaint,  was  served  upon  the  said 
Lewis  Grimm  on  October  9,  iStA,  in  Erie  County,  Pennsylvania,  by  a  deputy 
sheriff  thereof.  Thereafter,  the  said  Lewis  Grimm,  by  his  attorney,  "limit- 
ing his  authority  to  appear  in  his  behalf  to  the  sole  purpose  of  objection 
to  the  Court's  jurisdiction,"  moved  the  Court  to  quash  and  set  aside  the 
service,  for  various  reasons.  Upon  argument  the  Court  quashed  the  service 
o.'  the  summons.  December  24,  1894,  an  alias  summons  issued,  which,  to- 
gether with  a  copy  of' the  complaint,  was  served  upon  the  said  Lewis 
Grimm,  in  Venango  County,  Pennsylvania,  by  the  sheriff  thereof,  and  the 
same  was  returned  and  no  objection  thereto  was  made.  October  8.  1895, 
the  cause  came  on  for  trial,  and.  no  appearance  having  been  entered  for 
the  said  Lewis  Grimm,  the  Court  appointed  an  attorney  to  represent  him, 
A  jury  of  six  was  called,  and  after  the  evidence  was  submitted,  it  returned 
a  verdict  finding  "the  said  defendant,  Lewis  Grimm,  guilty  of  cruelty  and 
non-support,  as  charged  in  the  complaint."  The  same  day,  the  Court  entered 
a  decree  dissolving  the  marriage  absolutely,  awarding  the  control  of  the 
minor  children  to  said  Mary  A.  Grimm,  and  requiring  said  Lewis  Grimm 
to  pay  her  "the  sum  of  $50  a  month  permanent  alimony  until  the  further 
order  of  Court." 

Subsequent   to   the   aforesaid   decree   of   divorce,   the   said   Lewis   Grimm 

intermarried  with  a  woman  other  than  Mary  A.  Grimm,  this  plaintiff.     He 

died   on    March   24,    1912,    leaving   a   will,   whereof   Edward    F.    Grimm   was 

'  appointed  executor.     Letters  testamentary  were  duly  issued  to  him  and  he 

has  duly  qualified. 

No  portion  of  the  alimony,  so  decreed  by  the  District  Court  of  Arapahoe 
County,  Colorado,  has  ever  been  paid. 

March  23,  1914,  said  Mary  A.  Grimm  brought  this  action  to  recover  the 
whole  amount  of  alimony,  accruing  to  her  between  the  date  of  the  decree 
and  the  date  of  the  death  of  said  Lewis  Giimm,  with  interest  upon  the 
various  items  from  the  respective  dates  of  maturity. 

It  was  not  averred  in  the  plaintiff's  statement  of  demand  that  the  said 
Lewis  Grimm  had  ever  been  a  resident  and  citizen  of  the  State  of  Col- 
orado, nor  is  there  such  an  averment  in  the  proceedings  for  divorce  in  the 
District  Court  of  Arapahoe  County,  Colorado.  So  far  as  appears  from  the 
statement  of  demand  and  from  the  proceedings  of  the  Colorado  Court, 
Lewis  Grimm  was  never  even  within  the  boundaries  of  said  State. 

The  defendant  has  filed  a  demurrer  specifying  four  reasons,  two  of 
which,  the  first  and  fourth,  were  withdrawn  at  the  argument,  and  the  re- 
maining two,  the  second  and  third,  are  as  follows,   to  wit: 

"2.  It  definitely  appears  from  the  record  of  the  judgment  or  decree 
sued  upon  that  the  District  Court  of  Arapahoe  County,  State  of  Colorado, 
had  no  jurisdiction  over  the  person  of  Lewis  Grimm,  and  that,  therefore,  the 
judgment  sued  upon  has  no  extraterritorial  effect  and  cannot  be  sued  upon 
in  the  State  of  Pennsylvania. 
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3.  It  appears  from  the  record  of  the  judgment  or  decree  sued  upon 
and  the  proceedings  therein  that  service  of  the  process  in  said  matter  pend- 
ing in  the  District  Court  of  Arapahoe  County,  Colorado,  was  made  upon 
the  defendant,  Lewis  Grimm,  by  the  Sheriff,  of  Venango  County.  Pa.,  and 
in  said  County,  thereby  establishing  lack  of  jurisdiction  so  far  as  this  pro- 
ceeding is  concerned." 

We  are  obliged  to  hold,  in  view  of  tfie  record  before  us,  that  Lewis 
Grimm  was  a  non-residert  of  Colorado  at  the  time  these  proceedings  in 
divorce  were  prosecuted.  When  he  and  this  plaintiff  were  married  in  1882, 
they  were  citizens  and  residents  of  Pennsylvania,  and  this  State  was  what 
may  be  called  the  matrimonial  domicile.  The  presumplion  would  be  that 
his  domicile  continued  until  a  change  were  made  to  appear.  As  before 
stati;d,  there  is  no  averment  in  this  record,  nor  any  finding,  that  his  dom- 
icile ever  changed.  On  the  contrary,  the  summons  to  appear  in  the  action 
was  served  upon  him  within  the  State  of  Pennsylvania,  where  the  marriage 
had  taken  place.  Hence,  we  are  forced  to  conclude  that  he  was  a  non- 
resident of  Colorado  at  the  time  the  cause  was  proceeding.  The  record 
shows  that  he  was  never  personally  served  with  process,  within  the  State 
of  Colorado,  and  that  he  never  appeared,  either  in  person  or  by  attorney. 

Upon  the  foregoing  state  of  facts,  the  decree  of  divorce  entered  by 
the  Colorado  Court  was,  as  to  Lewis  Grimm,  a  nullity,  except  within  the 
territorial  limits  of  that  State.  The  process  of  that  Court  did  not  run 
beyond  those  limits.  Service  thereof  upon  Lewis  Grimm,  within  the  State 
of  Pennsylvania,  was  ineffectual  to  confer  jurisdiction  to  enter  a  decree 
against  him,  that  would  be  binding  upon  him  elsewhere  than  in  Colorado. 

Colvin  vs.  Reed,  54  Pa..  375. 

Fyock's  Estate,  135  Pa..  522. 

Haddock  vs.  Haddock,  201  U.  S.,  562. 

It  appears,  however,  that  subsequent  to  the  entry  of  said  decree,  Lewis 
Grimm  intermarried  with  another  woman.  The  fact  having  been  averred 
in  the  statement  of  demand,  it.  of  course,  is  admitted  by  the  demurrer.  Con- 
sequently, such  second  marriage  operated  to  estop  him  from  questioning 
the  validity  of  the  decree  of  divorce  from  his  former  wife,  this  plaintiff,  a.t 
least  so  far  as  relates  to  any  property  rights  that  might  be  involved.  Of 
course  this  estoppel  also  binds  the  executor  of  his  will,  this  defendant. 

Richardson's  Estate.  132  Pa.,  292. 

Estoppel,  therefore,  is  the  only  ground  upon  which  the  plaintiff  can 
assert  a  valid  decree  of  a  sister  State,  which  we  are  bound  to  enforce  by 
the  clause  of  the  Federal  Constitution  requiring  full  faith  to  be  given  the 
judicial  proceedings  of  that  State.  As  we  have  seen,  that  estoppel  does 
prevent  the  defendant  from  questioning  the  decree  dissolving  the  marriage 
between  Lewis  Grimm  and  this  plaintiff.  Does  it  extend  to  the  other  portion 
of  the  decree,  which  grants  what  is  called  ''permanent  alimony?"  The 
plaintiff  contends  that  it  does,  because  he  could  not  avail  himself  of  the 
benefits  of  the  decree,  and  then  be  heard  to  object  to  any  part  thereof. 
The  defendant  contends  that  it  does  not.  becaufe  there  is  no  necessary  con- 
nection  between  the  decree  of  divorce  and   the   order  for  alimony. 

Whilst  a  proceeding  in  divorce  does  result  in  fixing  the  status  of  the 
parties,  and,  in  that  respect,  is  analogous  to  a  proceeding  in  rem,  the  res 
being  the  marital  relation,  yet  it  is  not  strictly  a  proceeding  in  rem.  Had- 
dock vs.  Haddock,  supra.  But  a  decree  for  alimony  is  strictly  a  proceeding 
in  personam.  Consequently,  a  Court  cannot  enter  a  valid  decree  of  such  a 
character  unless  it  has  acquired  jurisdiction  over  the  person  of  the  defend- 
ant.    The  freneral  rule  is  stated  as  follows: 

"The  obligation  of  a  husband  to  support  his  wife  is  personal,  and,  there- 
fore, a  decree  of  alimony  against  a  non-resident  defendant  is  in  personam 
and  void,  unless  he  has  appeared,  either  in  person  or  by  attorney,  or  has 
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been  personally  served  with  process  within  the  territorial  jurisdiction  of 
the  Court." 

Cyc.  of  Law  &  Procedure,  Vol.  14~-74S. 

It  follows  that  there  is  a  marked  distinction  between  a  decree  of  divorce 
and  a  decree  for  alimony.  That  both  orders  be  contained  in  the  same  in- 
strument is  of  no  moment.  The  latter  is  striclly  a  decree  in  personam, 
requiring  personal  service  to  support  it,  and  it  does  not  follow  the  granting 
of  the  former.  It  is  no  necessary  part  of  the  decree  of  divorce,  and  it  rests 
Upon  an  entirely  different  foundation  from  that  upou  which  the  former  rests. 
It  is  a  separate  order,  and  is  severable  from  the  decree  of  divorce.  The 
doctrine  of  "community  of  property"  was  never  recognized  at  the  common 
law  either  of  England  or  of  Pennsylvania,  and  we  are  not  informed  as  to 
its  existence  in  Colorado.  With  us,  a  wife's  right  to  alimony  rests  upon 
the  purely  personal  obligation  of  the  husband  to  maintain  her.  Therefore, 
an  estoppel,  such  as  results  from  a  second  marriage,  may  well  operate  to 
preclude  a  husband  from  questioning  a  prior  decree  and  from  claiming  any- 
thing such  as  property,  which  is  incidental  to  the  marital  relation.  But  it 
may  not  operate  to  prevent  his  resisting  an  order  for  alimony,  which  did 
not  form  a  necessary  part  of  the  decree  dissolving  the  marriage.  The 
decree  for  alimony,  being  strictly  in  personam,  can  only  be  made  af^er  lawful 
personal  service  upon  the  party,  in  order  to  have  any  extraterritorial  effect. 
Consequently,  we  are  obliged  to  hold  that  the  decree  against  Lewis  Grimm, 
requiring  him  to  pay  alimony  to  the  plaintiff  was  void  and  that  he  was  not 
estopped  from  denying  its  validity  in  this  Court  by  the  fact  of  his  second 
marriage.  This  question  was  before  the  Court  of  Appeals  of  New  York,  and 
a  similar  conclusion  was  reached  by  it. 

Rigney  vs.  Rigney,  127  N.  Y.,  408. 

But  aside  from  the  foregoing,  there  is  another  objection  to  the  en- 
forcement of  this  order  for  alimony  by  this  Court,  which  we  regard  as 
insuperable.  We  are  asked  to  enforce  the  decree  of  the  District  Court  of 
Arapahoe  County,  Colorado,  by  reason  of  that  clause  of  the  Federal  Con- 
stitution,  which  provides: 

"Full  faith  and  credit  shall  he  given  in  each  State  to  the  pubhc  acts, 
records  and  judicial  proceedings  of  every  other  State." 

Is  this  order  for  alimony  such  as  is  within  the  purview  of  said  clause 
of  the  Federal  Constitution?  In  our  opinion  it  is  not.  The  plaintiff's  claim 
is  for  future  alimony— that  is,  it  all  accrued  subsequent  to  the  decree.  No 
part  of  the  claim  was  due  at  the  date  of  the  decree,  and  there  was  no  judg- 
ment of  the  Court  after  trial  for  a  sum  certain.  It  was  an  order  made  by 
the  Court  to  be  performed  in  futuro,  and  only  "until  the  further  order  of 
the  Court."  Consequently,  it  was  not  a  final  decree,  because  it  might  be 
modified  by  that  Court  at  any  time  cause  therefor  were  shown.  Indeed, 
no  other  Court  could  modify  it.  The  circumstances  and  the  facts  might 
at  any  time  require  that  Court  to  change  the  order;  and  that  Court  Would 
also  have  power  over  alimony  already  accrued.  Hence,  the  order  was  not 
a  definitive  decree,  which  is  within  the  meaning  of  the  Federal  Constitution, 
This  question  was  decided  the  same  way  in  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  in  a  case  arising  in  Pennsylvania,  and  we  regard  the 
reasoning  of  that  Court  upon  the  question  as  conclusive.  Israel  vs.  Israel, 
148  Fed.  Rep.,  576. 

In  view  of  the  foregoing,  we  arc  obliged  to  sustain  the  demurrer  filed 
by  the  defendant. 

And  now.  to  wit.  May  IS,  1914,  after  argument  and  upon  consideration, 
the  demurrer  is  sustained  and  judgment  is  now  entered  in  favor  of  the 
defendant. 
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H.  H.  tuckering  Company  vs.  Horovitz  et  aL 

Bailor Household  furniture Sale  for  rent Landlord's  title. 

In  replevin  by  the  bailor  of  tiousehold  goods  KKBlnst  the  bailee  In  which  the 
landlord  of  the  l&lter  InterveneB,  a  sale  oa  a  landlord's  warrant  without  notice  to 
the  bailor  of  the  goods,  under  kd  Bgreemeot  that  the  landlord  buy  In  the  furni- 
ture for  the  amount  of  the  rant  and  coets  and  without  change  of  {poBBSESlon; 
amounts  to  a  constructive  fraud  to  keep  down  the  blddlug  and  does  not. convey 
to  the  landlord  a  title  aa  agalriHt  the  title  of  the  bailor  even  though  such  sale 
waa  made  without  knowledge  of  tho  title  at  the  latter. 

Sur  motion  for  new  trial  and  for  judgment  non  c^stante  veredicto.  No.  1117 
April  Term,  1912.     C.  P.  Allegheny  County. 

Jos.  T.  Buchanan,  for  plaintiff. 
John  E.  McCalmont,  for  defendants. 

Shafeh,  J„  May  27,  1914.— The  action  is  replevin  by  a  bailor  of  household 
goods  against  the  bailee,  in  which  the  bailee's  landlord  was  allowed  to  inter- 
vene for  his  interest  and  defend,  he  claiming  title  to  the  goods  by  virtue  of  a 
constable's  sale  upon  a  landlord's  warrant  issued  by  him.  While  the  goods 
in  question  were  upon  the  premises  owned  by  the  intervening  defendant  and 
occupied  by  his  tenant  the  landlord  issued  a  warrant  and  placed  it  in  the 
hands  of  the  constable,  who  made  a  levy  upon  alt  the  goods  on  the  prem- 
ises, including  the  goods  bailed  by  the  plaintiff  to  the  tenant,  and  advertised 
ti.em  for  sale.  PlaintifF  contends  that  no  title  to  the  goods  in  question  passed 
t'  the  intervening  defendant  for  two  reasons,  the  first  being  that  there  is  no 
sufficient  evidence  of  the  legality  of  the  proceedings  upon  the  distress,  and 
the  second,  that  there  was  no  real  sale  by  the  constable,  but  that  an  arrange- 
ment was  made  which  amounted  to  nothing  more  than  a  private  sale,  or  if 
i:  be  deemed  a  public  sale,  such  as  made  it  void  by  collusion  with  bidders. 

The  evidence  as  to  the  proceedings  upon  the  landlord's  warrant  is  very 
meagre  and  it  does  not  appear  that  notice  of  distress  was  properly  given, 
or  when  it  was  given,  or  that  the  sale  was  properly  advertised.  The  general 
rule  that  an  officer  of  the  law  is  presumed  to  have  done  his  duty  does  not 
apply  to  the  acts  of  a  constable  in  executing  a  landlord's  warrant.  It  is  in- 
cumbent upon  those  who  claim  title  by  such  sale  to  show  the  legahty  of  the 
proceedings,  and  especially  is  this  the  case  where  the  goods  of  another  than 
a  tenant  are  distrained  upon  and  sold,  Manegold  vs.  Quinn,  45  Superior 
Ct.  482;  Murphy  vs.  Chase,  103  Pa.  St.  260.  It  also  appears  that  when  the 
goods  were  offered  for  sale  the  landlord  was  present  and  the  tenant  and  one 
or  two  prospective  bidders,  and  that  after  the  goods  had  been  offered  the 
landlord  and  tenant  agreed  that  the  landlord  should  buy  in  the  property  on 
the  premises  for  the  rent  and  costs,  and  leave  the  goods  with  the  tenant  until 
he  should  be  able  to  pay  the  rent,  and  that  at  least  one  of  the  prospective 
bidders  agreed  to  this,  and  the  property  was  accordingly  knocked  down  to 
the  landlord  for  the  exact  sum  of  the  rent  and  costs.  The  bailor  had  no 
notice  of  the  landlord's  proceedings  until  after  the  sale,  and  finding  the  goods 
on  the  premises  as  they  had  been  left  by  him  he  issued  this  replevin  and  took 
the  goods.  While  the  goods  of  the  plaintiff  were  liable  for  the  rent,  he  had 
a  right  to  have  the  proceeds  of  the  tenant's  own  property  first  applied  to  the 
rent  and  to  receive  from  the  landlord  the  surplus  produced  by  the  sale  of  his 
goods  over  and  above  the  amount  of  the  rent,  if  he  came  in  time  to  receive 
the  same  before  it  was  returned  to  the  tenant,  as  the  landlord  might  well  do 
if  he  had  no  notice  of  the  true  ownership  of  the  goods.  Whether  the  plain- 
tiff in  this  case  would  have  discovered  the  sale  before  the  money  was  paid 
ii!  to  the  landlord  and  the  surplus,  if  any,  paid  out  by  him  to  the  tenant  does 
not  appear,  but  it  is  plain  that  he  might  have  done  so.  The  agreement,  there- 
fore, to  keep  down  the  bidding  was  a  constructive  fraud  upon  him,  although 
not  an  actual  fraud  because  the  landlord  had  no  notice  of  his  ownership, 
and  this  rendered  the  sale  void  as  against  the  plaintiff.    Under  the  circnm- 
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Stances  detailed  in  the  evidence  the  sale  was  nothing  more  than  an  agree- 
ment upon  the  part  of  the  landlord  that  he  should  get  title  to  the  goods  for 
the  amount  ot  rent  and  costs,  and  that  without  any  change  of  possession. 
We  are  therefore  of  opinion  for  both  the  reasons  above  stated  that  the  re- 
quest of  the  plaintiff  for  binding  instructions  should  have  been  affirmed,  and 
that  he  is  now  entitled  to  judgment  non  obstante  veredicto. 

The  motion  for  a  new  trial  is  therefore  refused;  and  the  motion  for  judg- 
nient  non  obstante  veredicto  is  granted,  and  it  is  ordered  that  judgment  be 
entered  for  plaintiff  non  obstante  veredicto  upon  payment  of  the  verdict  fee. 


Rosso  vs.  Pnigh  et  al 


Rent~ — Unexpired  term Assumps'ti Bankruptcy  of  lessee Liability  of 

tn  an  action  to  recover  rent  from  the  surety  of  a  bankrupt  It  appeared  that 
the  bankrupt  had  paid  tha  rent  to  the  time  of  bankruptcy  and  that  the  landlord 
had  claimed  In  the  bankruptcy  court  the  rent  for  the  unexpired  term  without 
olferlng  the  lessee  possession.     The  claim  was  not  allowed  by  the  referee. 

Held  that  the  flndinK  of  the  referee  that  no  rent  was  due  and  that  the  landlord 
could  not  prove  hia  claim  for  the  remainder  of  the  term  did  not  prevent  the  land- 

9  for  which  rent  has 

Rule  for  judgment.     No.  373  April  Term,  1914.    C.  P.  Allegheny  County. 

it'illiams  &  Edwards,  for  plaintiff. 
Kambach  &  Forsyihe,  for  defendants. 

UacfaklavE,  J..  May  25,  1914.— Counsel  for  the  defendants  claim  that 
they  need  not  file  a  second  affidavit  of  defense  after  plaintiff's  statement  was 
amended  as  there  was  no  order  to  do  so  by  the  court  and  no  standing  rule. 
The  statement  and  affidavit  of  defense  filed  in  the  County  Court  were 
adopted  by  praecipes  in  this  court.  Subsequently,  on  February  16,  1914, 
plaintiff  filed  an  amendment  to  his  statement  of  claim  and  on  the  same  day 
served  notice  on  counsel  for  the  defendant  that  this  had  been  done  and 
"unless  reply  be  made  thereto  within  fifteen  days,  judgment  will  be  asked 
under  said  amendment  and  the  original  statement  of  claim  filed  in  this  case." 
On  March  26th  this  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  was  taken,  lo  which  the  defendants  filed  an  "answer  to  plaintiff's 
petition  and  rule."  That  answer  did  not  deny  the  averment  of  the  amended 
statement  but  set  up  again,  inter  alia,  the  decision  of  the  bankruptcy  court 
that  plaintiff  had  no  claim  for  rent  against  the  lessee.  Under  these  circum- 
stances the  case  is  before  us  on  the  statement  and  the  amended  statement. 
In  Jones  vs.  Gordon,  124  Pa.  263,  it  was  said,  "Where  an  amended  statement 
has  been  filed  with  leave  of  the  court,  it  is  competent  for  the  court  to  make 
such  order  for  personal  service  thereof  and  for  the  defendant's  reply  as  the 
justice  of  the  case  may  require"  and  it  was  held  that  a  supplemental  state- 
ment of  claim  having  been  filed  by  leave  of  court  and  an  affidavit  of  defense 
filed  thereto,  the  court  could  in  allowing  the  amendment  provide  by  rule  or 
order  for  its  actual  service  and  tor  judgment  for  want  of  a  reply  within  such 
reasonable  time  as  it  might  fix.  The  judgment  entered  there  was  for  want 
of  a  sufficient  affidavit  of  defense  to  plaintiff's  supplemental  statement  of 
claim,  but  the  report  does  rot  disclose  any  order  fixing  the  time  for  a  reply 
and  for  judgment  for  want  of  such  answer.  We  assume  that  there  was  such 
order.  Whether  that  practice  is  necessary  need  not  be  decided  under  the 
circumstances  of  this  case,  for  this  is  not  a  rule  for  judgment  in  default  of  an 
additional  affidavit  of  defense  and  the  defendants  have  filed  what  is  in  effect 
m  further  affidavit  although  termed  an  answer  to  the  rule.     Furthermore,  this 
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question  was  not  raised  on  the  argument.  The  brief  then  filed  stated,  "It  is 
•ubtnitted  that  the  only  answer  that  defendants  could  and  would  make  to  the 
replication  filed  by  the  plainCiS  is  a  repetition  of  the  allegations  made  in  the 
original  affidavit  of  defense  filed  in  this  ca|e."  Earlier  in  the  brief  the 
amendment  to  the  statement  was  termed  a  replication.  When  we  came  to 
dispose  of  the  case  there  was  no  notice  in  the  record  of  the  filing  of  the 
amendment  to  the  statement  of  claim  and  counsel,  upon  their  attention  being 
called  to  this,  appeared  in  chambers  and  the  plaintiff's  attorney  filed  a  notice 
and  defendants'  attorney  submitted  a  brief  in  which  he  raised  the  question 
first  above  stated.  We  think  no  injustice  is  done  to  the  defendants,  for  the 
amended  statement  merely  adds  the  fact  of  a  written  notice  to  the  receivers 
in  bankruptcy,  which  notice  is  referred  to  by  the  referee  in  bankruptcy  in 
his  opinion. 

We  agree  with  the  learned  President  Judge  of  the  County  Court  that 
the  adjudication  in  the  bankruptcy  court  does  not  bar  the  plaintiff  here.  The 
plaintiff,  did  not  place  the  property  in  the  control  of  the  trustee  in  bankruptcy 
but  his  notice  asserted  his  right  to  retain  it  and  rent  it  for  the  bankrupt's 
account.    The  Referee  said: 

"The  rest  of  the  premises  was  leased  by  the  claimant  to  the  bankrupt 
under  a  lease  ending  the  30th  of  April,  1915,  and  the  claim  of  $6,250.00  is  the 
entire  balance  up  to  that  date,  of  which  the  landlord  claims  one  year  in  prior- 
ity, and  the  balance  as  an  unsecured  claim.  No  olfer  was  made  by  the  land- 
lord to  give  possession  for  the  balance  of  the  term  to  the  trustee  for  the  ben- 
efit of  the  estate. 

"Subsequently  a  paper  was  filed  by  the  landlord  which  practically 
amounts  to  an  agreement  on  his  part  to  accept  the  trustee  as  a  tenant  under 
the  terms  of  the  lease  with  the  bankrupt. 

"In  these  circumstances,  the  Referee  is  of  opinion,  that  the  landlord  is 
not  entitled  to  the  allowance  of  the  claims;  there  being  no  rent  due  at  the 
time  of  the  filing  of  the  petition,  and  said  question  is  hereby  certified  to  the 
judges  for  their  opinion  thereon," 

The  exceptions  were  dismissed  by  the  court. 

The  answer  to  plaintiff's  petition  further  states  that  the  lessee  was  adjudi- 
cated a  bankrupt  on  April  3,  1913  and  that  the  rent  for  April,  due  on  the  first, 
was  prior  to  the  adjudication  and  that  the  bankruptcy  court  decided  if  any 
rent  had  been  due  plaintiff  he  had  no  claim  against  the  lessee  notwithstand- 
ing the  (act  that  the  plaintiff  claimed  rent  for  the  month  of  April,  and  that 
a*  the  bankruptcy  court  had  decided  plaintiff  had  no  claim  for  rent  for  the 
month  of  April,  therefore  be  has  no  claim  for  any  rent.  We  do  not  think  it 
necessary  to  add  further  to  the  opinion  of  the  County  Court  and  for  the 
reasons  there  given  the  rule  should  be  made  absolute. 

Now,  May  25,  1914,  rule  for  judgment  made  absolute. 
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fi'ilh Wife Funeral  expenses Payment  by  third  person Liability  of 

husband's  estate Insurance No   beneficiary Payment  of. 

The  estate  of  &  huabaad  caqnot  defend  a.KEilnBt  the  claim  for  the  payment  of 
the  funeral  expenaes  of  his  wife  on  the  sround  that  the  claimant.  In  consideration 
of  the  surrender  to  her  of  certain  property  of  the  wife,  had  agreed  to  pay  for 
such  expeneeB.  The  duty  to  make  such  payment  Is  upon  the  estate  of  the  hus- 
band and  the  agreement  to  release  Is  without  valid  consideration.  In  such  a  case 
Where  there  Is  an  Insurance  policy  with  no  beneficiary  and  It  appears  that  a  third 
person.  In  this  case  the  sister  of  the  decedent  had  paid  certain  premiums  to  keep 
the  policy  from  lapsing:,  the  lB.tter  Is  entitled  to  the  proceeds  under  the  clause 
permlttlnB  payment  to  a  relative  or  one  entitled  thereto. 

Decedent's  estate.    No.  96  June  Term,  1914.    O.  C.  Allegheny  County. 

Young,  McClintock  &■  Painter,  for  accountant. 
Ralph  L.  Smith  and  John  W.  Dunkle.  for  claimant. 

MiLLEH,  J.,  June  25,  1914.  — The  sister  of  decedent's  wife,  presents  a 
claim  for  the  burial  and  funeral  expenses  of  said  wife,  aggregating  $291.00;  of 
which  $236.00  is  the  nndertaker's  bill,  S2S.00  the  cost  of  the  cemetery  lot,  and 
S30.00  for  a  headstone.  The  defense  is  that  by  agreement  based  on  the  pos- 
session of  certain  properly  of  the  wife  the  claimant  was  to  pay  these  expenses 

This  decedent  was  divorced  and  married  again.  On  the  night  of  November 
I4th,  1912,  he  brought  his  first  wife  to  the  apartments  occupied  by  himself  and 
his  second  wife  and  there  killed  both  the  women,  and  apparently  immediately 
(hereafter  killed  himself.  They  left  surviving  no  children ;  his  deceased  wife 
had  no  property  except  wearing  apparel,  some  household  goods,  some  jewelry 
and  trinkets  contained  in  a  handbag;  and  there  was  paid  to  her  sister,  the 
claimant,  SSS-l.OO  on  a  policy  of  insurance  in  the  Prudential  Life  Insurance 
Company  The  wife  died  intestate  and  no  administrator  of  her  estate  had  been 
appointed. 

On  the  day  following  this  triple  tragedy  the  father  of  the  decedent,  who  is 
also  the  executor  and  residuary  legatee,  with  a  son  and  daughter,  met  the  claimant 
at  the  morgue  and  they,  with  a  clerk  in  the  office  of  the  Coroner,  testified  that  the 
claimant  agreed  to  pay  the  funeral  expenses  of  her  sister,  decedent's  wife,  if  the 
personal  effects  in  the  satchel  were  delivered  to  her,  and  if  the  insurance  policy 
was  paid  to  her.     This  the  claimant  denies. 

These  trinkets,  consisting  of  a  bracelet,  locket  and  chain,  brooch,  earrings, 
pins,  thimbles,  and  some  keys,  were  of  little  value;  $25.00  would  be  an  exces- 
sive estimate.  They  were  the  deceased  wife's  property.  Certain  household 
goods,  belonging  to  the  dccedcr.t  and  his  wife  were  taken  possession  of  by  the 
father,  who  afterwards  set  apart  some  of  them,  the  wife's  property,  to  this 
claimant ;   these   household   gocds   are   not   material   elements   in   the   crfSe. 

The  insurance  policy  had  been  taken  out  a  number  of  years  before  by  the 
deceased  wife ;  no  beneficiary  is  named  therein ;  this  claimant  paid  the  premitiins 
out  of  her  own  money,  at  least,  for  the  last  3  or  4  years;  the  policy  would  have 
lapsed  and  been  forfeited  had  not  the  claimant  paid  the  weekly  premium. 

The  clause  in  the  policy  as  to  the  payee  or  beneficiary  thereunder  is  as 
follows : 

"It  is  imderstood  and  agreed  that  the  said  Company  may  make  any  payment 
or  grant  any  non-forfeiture  privilege  provided  for  in  this  policy,  to  any  relative 
by  blood  or  connection  by  marriage  of  the  insured,  or  to  any  person  appearing 
to  said  Company  to  be  equitably  entitled  to  the  same  by  reason  of  having  in- 
curred expenses  on  behalf  of  the  insured  for  his  or  her  burial,  or  if  the  in- 
sured be  more  than  IS  years  of  age  at  the  date  of  this  policy,  for  any  other 
purpose,  and  the  production  by  the  Company  or  a  receipt  signed  by  any  or 
either  of  said  persons,  or  by  other  sufficient  proof  of  such  payment,  the  grant 
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of  sneh  privilege  of  any  or  either  of  them,  shall  be  conclusive  evidence  that 
.>i!ch  payment  or  privilege  has  bei-n  made  or  granted  to  the  person  or  persons 
entitled  thereto,  and  that  all  claims  under  this  policy  have  been  fully  satisfied." 

tinder  the  forejoiny  clause,  both  hy  reason  of  the  Wood  relation,  Phillip's 
Estate,  238  Pa.,  423,  existing  between  the  claimant  and  her  sister,  and  hy  reason 
of  the  payment  of  the  premiums  by  her  and  the  payment  of  the  funeral  ex- 
jienses  by  her,  the  Company  paid  the  amount  of  this  industrial  policy,  $254.00, 
tc   the   claimant. 

It  can  well  be  found  that  the  father  and  his  family  on  their  part  believed 
that  the  son's  estate  was  exempt  from  the  payment  of  the  wife's  funeral  ex- 
penses by  reason  of  the  alleged  prom'se  made  by  claimant ;  so  it  can  equally 
well  be  found  that  this  claimant  did  net  believe  that  she  was  not  to  be  reim- 
bursed for  the  funernl  expenses  of  her  sister  hy  reason  of  the  delivery  to  her 
of  these  few  trinkets  or  the  collection  by  her  of  the  insurance  policy  which  she 
claimed  as  of  right  The  fact  more  nearly  is  that  the  parties  did  not  under- 
tiland  each  other,  and  that  the  real  agreement  between  them  was  that  each 
would  attend  to  the  details  of  the  burial  of  the  respective  parties. 

Irrespective  of  what  the  parties  testified  to  and  their  contradiction  in  rela- 
tion to  what  is  now  claimed  was  the  agreement,  it  seems  clear  that,  under  the 
circumstances  such  an  agreement,  even  if  it  were  established,  could  not  be 
binding  upon  this  claimant.  It  is  admitted  that  the  husband's  estate  was  liable 
fer  his  wife's  funeral  expenses ;  such  is  the  law,  Waesch's  Estate,  166  Pa.,  204. 
The  law  further  is  tha*  a  promise  to  release  a  claim  is  not  binding  unless  made 
upon  a  sufficient  and  valid  consideration;  McNutt  vs.  Loney,  153  Pa.,  281; 
Wimer  vs.  Overseers  of  the  Poor,  104  Pa.  317. 

It  must  be  admitted  that  the  trinkets  in  the  satchel  as  the  property  of  the 
deceased  wife  could  not  be  the  subject  of  a  valid  agreement  by  the  executor 
and  her  sister ;  no  one  but  a  personal  representative  duly  created  under  the 
statute  had  any  legal  authority  over  the  assets  in  her  estate ;  even  if  the  insurance 
policy  was  payable  to  the  deceased  wife's  estate,  neither  the  executor,  nor  her 
sister,  under  these  circumstances,  had  such  right  therein  as  to  make  a  binding 
agreement  with  relation  thereto.  The  trinkets  belonged  to  the  wife's  estate  and 
the  proceeds  of  the  insurance  belonged  to  claimant ;  they  did  not  constitute  a  con- 
sideration for  this  alleged  agreement  which  would  be  enforcible. 

The  clause  of  the  policy  above  referred  to  coupled  with  the  testimony 
of  the  representative  of  the  Insurance  Company  in  connection  therewith  and 
buttressed  by  the  construction  which  the  Supreme  Court  has  placed  upon  these 
industrial  policies  under  like  clauses,  as  set  forth  in  Thomas  vs.  Prudential 
Life  Insurance  Co.,  148  Pa.,  594;  and  Brennan  vs.  Prudential  Life  Insurance 
Co.,  170  Pa.,  488,  show  that  the  claimant  was  the  rightful  beneficiary 
under  the  policy;  certainly  neither  the  husband's  estate  nor  his  executor  could 
lay  any  manner  of  claim  thereto;  therefore,  the  agreement  even  if  made  as  the 
executor  and  his  family  contend,  was  based  upon  no  consideration  which  would 
sustain  it  so  far  as  value  from  the  estate  of  the  decedent  or  from  his  repre- 
sentatives,  passed   to   th(;   claimant. 

Under  the  foregoing  facts  and  statement  of  the  law  governing  the  same,  it 
is  manifest  that  the  claimant  is  entitled  to  reimbursement  for  the  expenses  of 
the  deceased  wife's  funeral,  payable  out  of  her  husband's  estate.  The  under- 
taker's bill  of  $236.00,  and  the  cost  of  the  cemetery  lot,  $25.00,  ate  a  legitimate 
part  of  the  legal  liabilities  of  the  estate  ind  payment  to  that  extent  will  be 
awarded  to  the  claimant.  The  costs  for  headstone  are  not  such  part  of  funeral 
expenses   which   the   husband's  estate  must   bear,  and   this   portion  of  the   claim 
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In  re  Construction  of  Section  1207  of  School  Code. 

School  code Teachers School  board Relationship. 

The  prop«r  Interpretation  of  Section  1207  of  the  School  Code  sovernlnK  the 
employment  of  teachers  related  to  the  school  board  la  that  the  statute  aCtecta 
relationship  by  tlea  of  consEkngulnlty  only,  ^cept  in  the  coses  of  afllnlty  men- 
tioned therein. 

July  20th,   1914. 
Dr.  Nathan  C.  Schaeffer, 

Superintendent  Public  Instruction, 
Harrisburg,  Pa^ 

-   Sir: 

Your  favor  of  the  16th  inst.  addressed  to  the  Attorney  General,  ia  at 
hand.  You  qsk  to  be  advised  whether  Section  1207  of  the  School  Code 
includes  relationships  by  the  ties  of  affinity  or  by  the  ties  of  consanguinity 
only. 

The  section  referred  to  reads  as  follows: 

"No  teacher  shall  be  employed  in  this  Commonwealth,  by  any  Board 
of  School  Directors,  who  is  related  to  any  member  of  the  Board;  as  father, 
mother,  brother,  sister,  husband,  wife,  son,  daughter,  step-son,  step- daughter, 
grandchild,  nephew,  niece,  first  cousin,  sister-in-law,  brother-in-law,  uncle 
or  aunt,  unless  such  teacher  receives  the  affirmative  votes  of  three-fourths 
of  all  the  members  of  the  Board." 

"Affinity"  is  the  tie  which  arises  from  marriage  between  the  husband 
and  the  blood  relations  of  the  wife,  and  between  the  wife  and  the  blood 
relations  of  the  husband — ^that  is  to  say,  it  signifies  the  connection  existing 
in  consequence  of  marriage  between  each  of  the  married  persons  and  the 
blood  relatives  of  the  other. 

This  is  a  prohibitive  statute,  excluding  from  the  employment  as  teachers 
persons  who  are  related  to  any  member  of  the  school  board  in  the  manner 
mentioned  therein.  The  prohibition  does  not  extend  to  any  others  than  those 
specifically  mentioned.  The  legislature  used  among  other  terms,  "father, 
mother,  brother,  sister."  No  one  would  assume  that  those  terms  meant 
step-father,  step-mother,  etc.  However,  the  legislature  also  used  the  terms 
step-son,  step-daughter,  sister-in-law  and  brother-in-law,  showing  that  it 
advisedly  included  in  the  statute  those  relationships  by  affinity  which  it 
intended  to  exclude  from  employment  except  by  a  three-fourths  vote. 

I  am,  therefore,  of  opinion  that  the  statute  efFects  relationship  by  the 
ties  of  consanguinity  only,  except  in  the  cases  of  affinity  mentioned  in  it. 

Answering  the   precise   example   which   you   put,    I   advise  you  that  a 
teacher   who  is   a   first   cousin   or   niece   of   a   school   director's   wife,   would 
not  require  the  affirmative  voles  of  three-fourths  of  all  the  members  of 
the  board  before  such  teacher  could  be  employed. 
Very  truly  yourt, 

MORRIS  WOLF, 
Second  Deputy  Attorney  General. 
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Dilworth  Brothers  Company  vs.  HeiBCr. 

—Filing  transcript Judgment  in  excess  of 

Buit  WBB  brought  before  A  Justice  and  on  the  day  of  the  return  of  tlie  writ 
and  after  service,  the  defendant  appeared  and  confeeeed  JudBment  for  iiM.iS 
with  Interest  and  coats  and  upon  such  confeEslon  Judemenl  waa  entered  In  favor 
of  the  plaintiff.  Within  a  tnooth  plaintiff  Hied  a  transcript  In  the  prothonotary'n 
office.  Within  a  few  months  before  the  expiration  of  five  years  from  the  time  of 
BllDK  the  transcript  a  sc\.  fa.  was  IsBued  and  Served  personally  upon  the  defend- 
ant and  hiB  sister,  to  whom  the  defendant  had  transferred  certain  Interests 
In  real  estate.  JudBment  was  taken  against  them  for  want  of  an  appearance. 
Execution  having  been  Issued  and  the  land  conveyed  by  the  defendant  to  his 
Bister,  the  sister  on  behalf  of  heraelf  and  the  defendant  presented  a  petition  to 
have  the  transcript  of  the  Judgment  stricken  from  the  record  because  It  waa  ren- 
dered for  an  amount  greater  than  the  Justice  had  Jurisdiction  to  entertain. 

Beld  that  the  defendant  having  appeared  before  the  time  of  hearing  and  hav- 
ing confessed  Judgment,  the  Judgment  was  valid  under  the  Hth  section  of  the 
Act  Of  March  20th,  J8J0. 

Sur  rule  to  strike  off  judgmetiL  No:  454  March  Term,  190S.  C.  P.  Alle- 
gheny County. 

George  H,  Rankin,  for  plaintiff. 
Joseph  J.  Goldsmith,  for  defendant. 

Shafer,  J.,  April  8,  1914.— On  December  23,  1904,  Dilworth  Brothers 
Company  brought  an  action  of  assumpsit  before  a  justice  of  the  peace  against 
Adam  J.  Meiser,  and  a  summons  was  issued  and  served,  returnable  December 
29,  1904,  between  the  hours  of  seven  and  eight  P.  M.  The  transcript  of  the 
justice's  docket  is  as  follows:  "And  now,  December  29,  1904,  at  three  o'clock 
P.  M.  comes  defendant  and  confesses  judgment  to  the  amount  of  plaintiff's 
claim,  $332.23.  with  interest  amounting  to  $19.93,  and  costs  of  suit;  whereupon 
judgment  is  entered  in  favor  of  plaintifF  company  for  $352,16  and  costs  of 
suit,"  A  transcript  was  filed  in  this  court  to  bind  real  estate,  in  January, 
1905.  In  November.  1905,  the  defendant  conveyed  to  his  sister,  Mary  West, 
his  interest  in  certain  property  owned  by  him.  A  Fi.  Fa.  was  issued  out  of 
this  court  in  March,  190?,  upon  which  a  levy  was  made  upon  personal  prop- 
erty of  the  defendant,  and  an  alias  fi.  fa.  in  November,  1908,  upon  which 
leal  estate  of  the  defendant  was  levied  upon.  In  1910  before  the  expiration 
of  five  years  from  the  time  of  filing  the  transcript  a  scire  facias  was  issued 
on  the  petition  and  served  personally  on  the  defendant  and  on  Mary  .West 
as  terre  tenant,  and  judgment  taken  against  them  therein  for  want  of  ap- 
tt.arance.  On  this  judgment  a  Fi.  Fa.  was  issued  and  the  land  which  Mary 
West  had  purchased  from  the  defendant  was  levied  on  and  condemned, 
whereupon  a  vend.  ex.  was  issued  which  is  now  outstanding  and  returnable 
the  first  Monday  of  April,  and  the  land  in  question  advertised  for  sale 
thereon  by  the  sheriff.  In  this  state  of  the  record  the  present  application 
was  maide  to  strike  off  the  judgment,  or  rather  the  transcript  of  the  magis- 
trate's judgment.  The  petition  is  by  Mary  West  terre  tenant,  on  behalf  of 
herself  and  the  defendant,  and  the  only  allegation  in  support  of  the  rule  to 
strike  off  the  judgment  is  that  the  judgment  is  void  "being  a  judgment  before 
a  justice  of  the  peace  and  in  excess  of  the  sum  of  $300,  and  that  the  justice 
of  the  peace  had  no  jurisdiction,  and  that  consequently  the  said  judgment  is 
void  and  of  no  effect." 

It  is  very  evident  from  the  above  statement  of  facts,  as  well  as  from  the 
matters  set  up  in  the  answer  to  the  petition,  that  to  strike  off  this  judgment 
would  work  great  hardship,  if  not  injustice,  to  the  plaintiff,  and  that  this 
should  not  be  done  unless  it  is  positively  required  by  the  rules  of  law.  Sec- 
tion 14  of  the  Act  of  March  20,  1810,  provides  that  a  justice  of  the  peace  may 
take  cognizance  "of  any  matter  or  thing  made  so  by  this  act,"  which  no  doubt 
means  any  matter  of  which  the  justice  is  given  jurisdiction  by  the  act,  for 
any  sum  exceeding  $100.00,  "if  the  parties  voluntarily  appear  before  him  for 
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that  purpose;  and  shall  proceed  for  the  recovery  thereof  by  entering  a  judg- 
:i>ent  if  confessed."  It  is  contended  by  the  defendant  in  this  case  that  the 
justice  had  no  jurisdiction  under  this  act  to  enter  a  judgment  for  over 
$300.00,  because  it  does  not  appear  that  the  defendant  appeared  "voluntarily." 
I'  is  contended  by  defendant  that  the  justice  would  have  no  jurisdiction  un- 
der this  section  unless  the  parties  appeared  without  process.  In  the  case  of 
Butler  vs.  Urch,  2  Grant  246,  the  precise  matter  was  before  the  Supreme 
Court,  having  been  submitted  in  a  case  stated,  and  it  was  there  held  that  if 
the  parties  appeared  before  the  justice  with  or  without  summons  and  one 
confesses  judgment  in  favor  of  the  other  for  any  sum  over  one  hundred 
dollars,  the  judgment  will  be  good.  In  the  case  of  Borland  vs.  F.aly,  43  Pa. 
St.  HI,  in  which  after  hearing  the  parties  the  defendant  confessed  judgment 
tor  over  one  hundred  dollars  and  judgment  was  entered  by  the  magistrate, 
and  afterwards  a  certiorari  was  taken  to  the  Common  Pleas,  upon  which  the 
judgment  was  affirmed,  whereupon  the  defendant  took  a  writ  of  error  to  the 
Supreme  Court,  in  the  opinion  filed  the  Chief  Justice  took  occasion  to  say 
that  while  the  decision  in  Butler  vs.  Urch  enforced  the  true  duties  between 
the  parties,  the  court  was  not  now  satisfied  that  the  reasons  then  assigned 
were  the  proper  ones,  and  that  they  were  then  of  the  opinion  that  a  volun- 
tary appearance  not  in  answer  to  any  process  served  is  a  condition  of  the 
justice's  jurisdiction,  but  as  they  were  also  of  the  opinion  that  the  judgment 
of  the  Common  Pleas  was. final,  the  writ  of  error  was  quashed.  It  is  stated 
in  some  textbooks  and  opinions  of  some  Courts  of  Common  Pleas  that  this 
later  case  overrules  the  case  of  Butler  vs.  Urch.  It  seems  to  us,  however, 
that  what  was  said  on  the  subject  in  the  latter  case  was  purely  obiter.  It 
bad  nothing  whatever  to  do  with  the  matter  which  was  in  fact  decided, 
namely,  that  the  writ  ought  to  be  quashed. 

Be  this  matter  as  it  may,  however,  we  are  of  opinion  that  the  mere  fact 
that  a  process  has  been  issued  does  not  disable  the  parties  from  taking  ad- 
vantage of  the  act  in  question,  where  the  appearance  is  not  in  accordance 
with  the  summons.  In  this  case  the  defendant  came  before  the  time  of  hear- 
ing and  confessed  the  judgment. 

Although  not  referred  to  or  pointed  out  by  the  parties,  there  is  an  objec- 
tion which  might  be  urged  to  the  judgm^ent,  tn  that  it  does  not  appear  that 
the  plaintiff  and  the  defendant  were  together  at  the  squire's  otHce  when  the 
judgment  was  confessed.  In  the  cases  of  King  vs.  King,  1  P.  &  W.  IS,  and 
Camp  vs.  Wood,  10  Watts  118,  are  cited  in  the  digests  as  deciding  that  the 
parties  must  both  appear  before  the  justice  to  give  him  jurisdiction.  In  the 
first  of  these  cases  neither  of  the  parties  was  before  him  when  judgment  was 
entered,  or  confessed,  and  in  the  second  the  plaintiff  appeared  by  an  agent, 
so  that  neither  of  them  holds  that  it  is  necessary  for  the  plaintiff  to  appear 
with  the  defendant.  In  the  case  of  Hoke  vs.  Bowman.  1  Pearson  224,  Judge 
Pearson  in  the  Common  Pleas  of  Dauphin  County  discusses  a  case  where 
the  plaintiff  had  been  in  the  magistrate's  office  but  left  it  before  the  coming 
Of  the  defendant,  in  which  he  sustained  the  judgment.  In  determining  what 
is  meant  by  the  parties  appearing  it  is  necessary  to  consider  the  mischief 
whicti  the  act  was  intended  to  remedy.  There  had  been  various  attempts  to 
establish  the  practice  of  entering  judgments  before  magistrates  upon  war- 
rants ■of  attorney  or  similar  agreements  which  had  been  held  by  the  Supreme 
Court  to  be  ineffectual,  and  thereupon  this  act  was  passed  requiring  the  con- 
fession to  be  made  in  person  before  the  justice,  so  as  thereby  to  prevent 
misunderstandings  and  fraud.  Why  the  plaintifl  should  be  present  for  'any 
such  reason  does  not  appear.  As  was  said  by  Judge  Pearson  in  the  case 
above  cited,  no  great  evil  can  arise  in  the  case  of  the  plaintiff,  who  if  dissat- 
isfied with  the  judgment  may  immediately  repudiate  the  act  and  refuse  its 
acceptance.  The  plaintiff  must  have  put  the  matter  into  the  hands  of  the 
magistrate,  and  thereafter  the  defendant  came  in  person,  and  before  the 
return  of  the  summons,  and  confessed  judgment.  We  are  of  the  opinion  that 
under  the  circumstances  of  this  case  that  is  all  that  was  necessary  to  render 
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the  judgment  valid,  and  that  the  defendant  ought  n 
day,  after  the  running  of  the  statute  of  limitations 
Judgment  stricken  oft. 

The  rule  is  therefore  discharged. 


Kemey  vs.  Kemey  et  aL 

Deeds Defeasances Act  of  June  8,  1881 Act  of  AfrU  23.  19(». 

A  deeded  l&nd  to  B.  'and  at  tbe  same  time  B  executed  an  aEreament  to  re- 
convey  when  B'B  liability  on  a  certain  claim  waa  eiUngulBbed.  Tbia  kxreemaiit 
wfta  sot  acknowledged  or  recorded.    Bali,  that  under  the  Act  of  June  8,  1881.  It 

was  not  EuRlclenL  to  convert  the  deed  into  b.  mortgage. 

The  Act  of  April  23.  1S09.  Umltlne  the  operation  of  the  Act  of  June  S.  1881, 
In  regard  to  defeasanceE  does  not  affect  deeds  executed  prior  to  Its  pajMage. 

In  Equity.    No.  42  December  Term,  1913.    C.  P.  Watren  County. 

Bill  asking  that  the  Defendants  be  ordered  to  reconvey  to  the  PlaintiS  cer- 
tain land  based  upon  the  allegation  that  a  written  defeasance  had  been  given  at 
the  time  the  plaintiff  made,  executed  and  delivered  a  deed  for  the  premises. 

D.  I.  Bail,  for  plaintiff. 

T.  L.  Hampson  and  C.  E.  Bordwell,  for  defendants. 

Hinckley,  P.  J.,  May  7,  1914. — From  the  bill,  answers  and  proofs  we  find  the 
following  facts: 

1.  Upon  September  29.  1398,  James  W.  Kerney,  the  plaintiff,  then  the 
owner  in  fee  simple  of  a  tract  of  land  in  Triumph  Township,  Warren 
County,  Pennsylvania,  containing  126  acres,  more  or  less,  fully  described  in 
the  third  paragraph  of  plaintiff's  bill,  made,  executed  and  delivered  a  gen- 
eral warranty  deed  of  the  same  to  his  two  sons,  John  R.  Kerney  and 
Frank  W.  Ketney.  At  the  same  time  ihe  grantees  gave  their  grantor,  the 
said  plaintiff,  a  mortgage  upon  the  premises,  reciting  that  it  was  to  secure 
a  certain  bond  in  the  sum  of  twenty-five  hundred  dollars,  conditioned  that 
they  shall  keep  and  maintain  the  said  J^imes  W.  Kerney  during  his  natural 
life  with  good,  sufficient,  wholesome  and  decent  lodging,  meat,  drink,  cloth- 
ing, washing,  lights,  fires,  and  attendance  in  health  and  in  sickness,  .and 
keep  him  properly  supplied  with  all  other  things  which  a  person  in  hia 
station  of  life  ought  to  reasonably  have  iind  enjoy  during  the  term  aforesaid. 

2.  At  the  same  time  of  the  execution  and  delivery  of  the  above  deed 
and  mortgage  an  instrument  in  writing  was  made,  executed  and  delivered 
by  John  R.  Kerney  and  Frank  W.  Kerney  to  the  said  James  W.  Kerney 
which  recited  the  fact  that  James  W.  Kerney  had  conveyed  the  lands  in 
question  by  the  above  mentioned  deed,  and  that  the  said  John  R.  and 
Frank  W.  Kerney  had  become  sureties  upon  a  certain  judgment  held  by 
Grandin  Brothers  against  the  said  James  W.  Kerney  and  provided  that  in 
case  the  said  James  W.  Kerney  should  save  them  harmless  by  reason  of 
their  becoming  sureties  upon  the  judgment,  and  that  they  should  not  be 
called  upon  to  pay  the  same,  that  the  said  John  R.  Kerney  and  Frank  W. 
Kerney  would  then  reconvey  the  land  back  to  James  W.  Kerney. 

This  instrument  was  executed  under  seal  and  delivered  to  James  W. 
Kerney,  there  is  no  evidence  that  it  was  acknowledged  and  it  was  never 
recorded  in  the  Recorder's  Office  in  Warren  County,  and  it  is  now  lost  or 
mislaid. 

3.  The  plaintiff  at  the  time  of  the  execution  of  his  deed  as  set  forth 
in  paragraph  1  was  residing  upon  the  premises  and  the  owner  of  certain 
stock  thereon  and  conducting  the  usual  farming  operations  upon  the  land. 
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and  the-  plaintiS  has  continued  to  reside  thereon  ever  since,  managing'  the 
farm  as  his  own,  paying  the  taxes^and  marketing  the  products  therefrom, 

A  judgment  in  favor  of  Grandin  Brothers  was  entered  against  the 
plaintiff,  and  a  lien  upon  the  land  when  he  conveyed  it  to  his  sons  a> 
aforesaid,  which  judgment  was  originally  entered  in  1882  tor  the  sum  of 
:(1,0S3.07,  and  the  lien  of  which  had  been  preserved  by  a  revival  of  the 
judgment  from  time  to  time,  and  upon  November  16,  1895,  judgment  upon 
a  revival  process  was  entered  for  $1,491.08.  At  the  time  of  the  above  re- 
cited conveyance  by  the  plaintiff  a  writ  of  Fiere  Facias  had  been  issued 
and  was  outstanding. 

The  plaintiff  continued  to  make  payments  upon  the  judgment  from 
time  to  time  and  on  January  11,   1913,  there  remained  due  thereon  $S29.64. 

4.  Frank  W.  Kerney  died  May  13,  1909,  leaving  to  survive  him  his 
widow,  the  said  Desta  L.  Kerney,  and  three  children  now  of  full  age, 
to  wit:  Lester  L.  Kerney  and  Lena  L.  Norris,  defendants,  and  Lyman 
Kerney. 

5.  John  R.  Kerney,  son  of  the  plainttlT  and  one  of  the  two  grantees 
in  the  said  deed  from  the  plaintiff  and  wife  and,  Lyman  Kerney,  one  of 
the  above  mentioned  children  of  Frank  W.  Kerney,'  deceased,  conveyed 
their  interest  in  the  premises  in  question  to  James  W.  Kerney,  plaintiff, 
by  a  Quit  Claim  Deed,  dated  October  10,  1913. 

6.  The  plaintiff  has  made  arrangements  to  borrow  five  hundred  dollars 
with  which  to  satisfy  and  discharge  the  Grandin  Brothers'  judgment,  which' 
he  h  to  receive  when  he  perfects  his  title  and  gives  security  upon  the 
land  for  the  payment  of  the  same. 

7.  At  the  time  of  the  transactions  mentioned  in  paragraphs  1  and  2. 
there  was  some  controversy  about  John  R.  Kerney  and  Frank  L.  Kerney 
becoming  sureties  for  the  payment  of  the  judgment  held  by  Grandin 
Brothers  against  the  plaintiff,  but  there  was  no  evidence  that  they  ever 
did  become  sureties  therefor,  and  we  find  as  a*fact  that  they  never  became 
sureties  or  personally  obligated  to  Grandin  Brothers  for  the  payment  of 
the  said  judgment. 

Answers  to  plaintiff's  requests  for  findings  of  fact;  The  plaintiffs 
requests  for  findings  of  fact  one  to  eight,  inclusive,  are  affirmed. 

Answers  to  defendants'  requests  for  findings  of  fact:  The  defendants' 
requests  numbers  1,  2,  3,  4,  6  and  7  are  affirmed.    The  5th  request  is  refused. 

CONCLUSIONS  OF  LAW. 

1.  The  written  instrument  ma'de  by  John  R.  and  Frank  W.  Kerney 
set  forth  in  the  2nd  finding  of  fact  above  that  the  premises  conveyed  to 
them  by  the  plaintiff  should  be  reconveyed  by  them  upon  their  being  pro* 
tccted  from  payment  of  the  Grandin  Brothers'  judgment,  was  in  form  and 
intent  a  defeasance,  and  was  sufficient  in  form  to  convert  the  deed  into 
S  mortgage  by  having  it  acknowledged  or  recorded  as  required  by  the 
Act  of  June  8,  1881,  P.  h.  84,  faihng  so  to  do  it  became  inoperative  and 
void  and  insufficient  to  reduce  the  deed  from  James  R.  Kerney  into  a 
mortgage. 

Z  The  amendmejit  to  the  Act  of  1881  passed  April  23.  1909.  P.  L. 
137,  limited  the  operation  of  the  Act  of  1881  to  subsequent  grantees  or 
mortgagees  for  value,  etc.,  expressly  applied  to  defeasances  made  after  the 
passage  of  the  Act  and  has  no  retroactive  effect. 

4.     The  complainants'  bill  can  not  be  maintained  and  afaoutd  be  dis- 

Answers  to  plaintiffs  propositions  of  law:  The  plaintiffs  requests  for 
conclusions  of  law  are  refused. 

Answers  to  defendants'  requests  for  conclusions  of  law:  The  first 
request  of  defendants  is  refused.    The  2,  3,  4,  5  and  6th  requests  are  affirmed. 
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DISCUSSION. 

The  findings  of  tact  with  the  conclusions  of  law  together  with  the 
answers  to  the  respective  requests  presented  by  the  plaintiff  and  the  de- 
fendants, so  fully  dispose  of  the  issues  raised  by  the  bill  and  answer  that 
little  may  be  said  in  further  explanation  or  elaboration  of  the  questions 
involved. 

The  deed  made  by  the  plaintifi  in  1898  to  his  two  sons  was  an  abso- 
lute conveyance  in  form  and  was  recorded  September  30,  1898,  and  nothing 
hag  ever  been  entered  of  record  to  impeach  or  qualify  its  character.  The 
plaintiff  alleges,  however,  that  at  the  time  of  its  execution,  a  written  de- 
feasance was  made,  executed  and  delivered,  although  no  proof  that  it  waa 
acknowledged  appears,  and  we  have  found  that  notwithstanding  the  loss 
of  the  instrument,  there  was  such  an  instrument  which  constituted  a  de- 
feasance in  form.  This  defeasance  was  not  recorded  within  the  sixty  days 
allowed  by  the  Act  of  1881  nor  at  any  time  since. 

The  defeasance  was  to  become  operative  and  effectual  when  the  grantees 
in  the  said  deed,  the  said  two  sons  of  the  plaintiff,  were  relieved  from  their 
suretyship  upon  the  judgment  held  by  the  Grandin  Brothers  against  the 
plaintiff.  Aside  from  this  recital  in  the  defeasance  there  was  no  evidence 
that  the  grantees  ever  became  personally  bound  to  pay  the  judgment  and 
so  far  as  the  evidence  shows  there  was  only  this  understanding  between 
the  grantees  in  the  deed  and  the  plaintiff. 

But  for  that  single  recital  there  would  seem  to  have  been  no  time 
when  the  plaintiff  could  not  have  filed  a  bill  asking  for  reconveyance  of 
the  premises,  whether  the  judgment  wag  paid  or  not. 

The  plaintiff,  however,  has  paid  the  majority  part  of  the  judgment 
and  arranged  to  pay  the  balance  and  thus  extinguish  any  possible  liability 
that  the  grantees  in  this  deed  may  have  assumed. 

But  for  the  Act  of  188J{  requiring  the  defeasance  to  be  acknowledged 
and  recorded  within  60  days,  we  would  have  been  inclined  under  the  evi- 
dence to  grant  the  relief  prayed  for  and  awarded  a  conditional  decree^ 
The  plaintiff,  however,  has  failed  to  record  the  defeasance  and  his  right 
to  reduce  the  deed  to  a  mortgage  by  reason  thereof  has  long  since  been  lost. 

The  Act  of  1909  does  not  reinstate  his  right  and  has  no  effect  upon 
instruments   executed   prior   to  the   passage  of  that  Act 

Stewart  vs.  Stewart,  230  Pa.,  475  (1911). 

A  disputed  question  of  fact  not  affecting  the  vital  issue  arose  out  of 
the  claim  that  Frank  h-  Kerney  had  made  out  of  his  own  funds  certain 
payments  upon  the  Grandin  judgment. 

The  sole  proof  offered  to  substantiate  this  claim  were  certain  receipts 
produced  by  the  defendants  without  other  explanation  or  evidence.  The 
date  of  the  latest  one  was  April  3,  1900,  and  was  to  Frank  W.  and  John 
R.  Kerney.  The  latter  testified  that  he  had  never  paid  anything  upon 
the  judgment  or  knew  of  any  payment  being  made  by  his  brother  F.  W. 
Kerney,  One  other  receijt  was  for  $182.  Some  evidence  was  offered  by 
the  plaintiff  to  show  that  at  the  time  of  that  payment  by  sale  of  personal 
property  he  had  raised  that  amount  which  had  been  applied  on  the  judgment. 

Several  witnesses  testified  that  they  had  had  conversation  witd  Frank 
W.  Kerney  at  different  times  concerning  the  judgment  held  by  the  Gran- 
dins  and  the  matter  in  question,  and  that  he  had  declared  at  different  times 
that  he  had  never  put  a  cent  in  it  and  expected  nothing  out  of  it. 

Considering  the  lapse  of  time  since  the  dates  of  the  receipts  and  all 
the  evidence  bearing  upon  it,  we  have  been  unable  to  find  that  Frank  W. 
Kerney  ever  made  any  payment  upon  the  Grandin  Brothers'  judgment 
out  of  his  own  funds  or  upon  his  own  account  for  which  he  could  be  reim- 
bursed.    It  may  be  doubted  whether  if  he  had  done  so  under  the  evidence 
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now  before  the  Court,  claim  could  be  made  on  account  thereof.  Under 
the  view  we  have  taken  as  above  announced  these  questions  are  imma- 
terial to  the  decision  of  this  case. 

The  Prothonotary  will  file  the  foregoing  findings  of  fact  and  con- 
clusions of  law,  and  enter  the  following  decree  nisi,  and  give  notice  to  the 
parties  or  their  counsel  and  if  no  exception  shall  be  filed  within  ten  daya 
from  the  date  of  notice,  the  decree  entered  nisi  shall  stand  as  the  final 
decree  of  the  Court 

And  now,  Uay  7th,  1914,  the  bill  of  the  plaintiff  is  dismissed  and  he 
is  directed  to  pay  the  costs  of  this  proceeding. 


Willt Devise  in  fee  simple IVishes  as  to  future  disposition. 

Testatrix  devised  and  bequeathed  her  real  and  peraonal  property  to  her  hus- 
band, with  the  understanding  that  b,C  his  death  he  bequeath  Che  same,  or  what- 
ever m&y  remain  of  said  property,  to  their  son.  Held,  that  the  flrat  part  of  the 
will  devised  an  estate  In  fee  simple  to  the  hueband,  and  the  subsequent  clause 
was  not  sufficient  to  reduce  that  estate,  the  subsequent  clause  being  In  the  nature 
ef  words  precatory,  or  those  eipresBlOK  a  wish. 

In  Equity— Case  Stated — Action  of  Ejectment.  No.  2393  January  Term, 
1914.    C.  P.  Allegheny  County. 

McKee,  Mitchell  &  Alter,  for  plaintiffs. 
R.  A.  &  James  Balph,  for  defendant. 

Cohen,  J.,  May  22,  1914.— Charlott  G.  Reynolds,  wife  of  Joseph  H. 
Reynolds,  died  on  July  31,  1891,  leaving  her  Last  Will  and  Testament,  which 
was  duly  probated  and  filed  of  record  in  the  Register's.  Office  of  Allegheny 
County,  Pennsylvania,  in  Will  Book  Vol.  41,  page  112,  and  which  will  reads 
as  follows: 

"I  will,  bequeath  and  devise  to  my  husband,  Joseph  H.  Reynolds,  who 
has  been  faithful  and  true,  all  my  estate  whatsoever  real  and  personal  »  *  • 
he  is  to  pay  my  debts  and  execute  my  will  *  •  *  he  is  not  to  file  an 
inventory  or  settle  an  account  •  •  •  with  the  understanding  that  at 
his  death  he  bequeath  the  same  or  whatsoever  may  remain  of  said  property 
to  our  son  and  only  child,  Edward  5.  Reynolds,  and  his  legal  children,  or 
should  he  so  elect  to  give  part  during  his  natural  lifetime  it  will  be  at  his 
own  option." 

She  left  surviving  her,  her  said  husband,  Joseph  H.  Reynolds,  a  son 
and  only  child,  Edward  S.  Reynolds,  who  was  intermarried  with  Ada  D. 
Reynolds,   and   two   grandchildren,    Harry   Hervey   Reynolds   and    Luella   R. 

Reynolds,   since   intermarried   with   — _   Richardson,   children   of   said 

Edward  S.  Reynolds  and  Ada  D.  Reynolds.  Edward  S.  Reynolds  died 
subsequently  to  his  mother,  leaving  to  survive  him  his  two  children,  said 
Harry  Hervey  Reynolds  and  Luella  Reynolds  and  his  wife,  the  said  Ada 
D.  Reynolds,  who  are  plaintiffs  in  this  case. 

She  died  possessed  of  the  following  property: 

"Being  lot  number  three  (3)  in  plan  of  lot?  laid  out  by  Hugh  and  Mar- 
garet Claney,  recorded  in  Plan  Book  Vol.  5,  pages  282  and  2ft3,  having  a 
front  on  Sprague  avenue  of  fifty-one  (Si)  feet  and  extending  back,  preserv- 
ing equal  width  throughout  to  Jackson  Street  on  said  plan,  bounded  on 
one  side  by  lot  number  four  (4),  and  on  the  other  side  by  lots  numbers 
one  and  two  (1  and  2)  in  said  plan;  on  which  is  erected  a  dwelling  house 
and  stable." 
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Joseph  H.  Reynolds,  having  remarried  with  the  defendant  in  this  case, 
made  his  Last  Will  and  Testament.  He  died  on  September  28th,  1911, 
leaving  to  survive  him  as  heirs  at  law  his  wife,  Alice  K.  Reynolds,  said 
defendant,  and  the  said  plaintiffs,  Harry  Hervey  Reynolds  and  Luella 
Reynolds  Richardson.  By  the  terms  of  his  will  he  gave  to  his  wife  a  life 
estate  in  the  property  involved  herein,  and  at  her  death  devised  the  same 
to  his  grandchildren,  the  children  of  his  son,  Edward  S.  Reynolds  (deceased), 
by  his  first  wife,  Charlott  G.  Reynolds,  share  and  share  alike.  Alice  K. 
Reynolds,  the  defendant  herein,  is  in  possession  of  the  said  land,  claiming 
to  hold  and  occupy  the  same  under  the  Last  Will  and  Testament  of  Joseph 
H,  Reynolds  (deceased),  her  husband.  The  defendant  claims  that  the  will 
of  Charlott  G.  Reynolds  passed  an  estate  in  fee  to  her  husband,  Joseph 
H,  Reynolds,  enabhng  him  lo  dispose  of  the  realty  in  question  as  he  has 
done  under  his  will,  by  giving  her  a  life  estate  with  remainder  to  his 
grandchildren.  Plaintiffs,  however,  contend  that  Joseph  H.  Reynolds  had 
but  a  life  estate  under  the  terms  of  said  will. 

It  is  too  well  settled  in  Pennsylvania  to  be  disputed  that  where  one 
grants  an  absolute  fee  simple,  he  cannot  at  the  samt  time  deprive  the 
accepting  devisee  of  those  legal  rights  over  the  land  which  are  incident  to 
and  connected  therewith  and  with  which  the  law  invests  the  grantee.  "No 
one,"  says  the  Court  in  Lauer  vs.  HoEmann,  241  Pa..  31B,  "can  create , what 
i;  in  the  intendment  of  the  law  an  estate  in  fee  and  deprive  the  tenant 
of  those  essential  rights  and  privileges  which  the  law  annexes  fo  it."  We 
are  of  the  opinion  that  under  the  will  of  Charlott  S.  Reynold.^  her  huv 
band,  Joseph  H.  Reynolds,  took  a  fee  simple  title  in  the  property  described 
in  the  case  stated,  thus  enabling  him  to  grant  a  life  estate  to  his  wife,  the 
defendant  herein. 

It  is  conceded  by  plaintiff's  counsel  that  by  virtue  of  the  Act  of  Assem- 
bly of  Pennsylvania  of  1833,  the  first  part  of  the  will,  standing  alone,  creates 
a  fee  simple,  even  though  it  contains  no  words  of  inheritance,  or  other 
words  expressly  creating  such  an  estate.  But  it  is  argued  by  plaintiff's 
counsel  that  the  subsequent  language  of  this  will  limits  the  grant  to  her 
husband  to  a  mere  life  estate,  according  to  the  provisions  of  the  same  Act 
of  Assembly,  to  sustain  which  position  he  cites,  among  other  cases,  Martin 
vs.  Heckman,  25  Pa.  Sup.  Ct.,  451;  and  Cox  vs.  Simms.  I2S  Pa..  522.  The 
will  in  the  former  case  reads  as  follows: 

"I  bequeath  to  my  wife  Lucinda  the  whole  of  my  estate  both  real  and 
mixed,  after  her  death  the  same  or  whatever  remains  thereof  to  be  divided 
equally  amongst  my  children  or  their  legal  heirs  share  and  share  alike." 

This  clearly  passes  an  estate  for  life  only. 

In  the  latter  case  the  language  used  was: 

"to  have  and  to  hold  the  same  during  the  whole  period  of  her  natural 
life,  and  from  and  immediately  after  the  death  of  my  said  wife  all  the  prop- 
erty hereby  devised  to  her  as  aforesaid  or  so  much  thereof  as  may  remain 
unexpended,  I  give,  devise  and  bequeath  unto  my  beloved  children  share 
and  share  alike  during  the  terms  of  their  natural  life;" 

from  which  language  it  was  equally  clear  that  only  a  hfe  estate  was  granted, 
as  determined  by  the  Supreme  Court.  Neither  of  which  cases  sustains  the 
plaintiff's  contention. 

In  the  case  at  bar,  the  words  "he  bequeath  the  same  or  whatsoever 
may  remain  of  said  property"  evidently  refer  to  the  personalty,  as  held  in 
the  above-cited  eases,  and  are  not  applicable  to  the  proper  construction  of 
the  words  referred  to  as  creating  a  fee.  The  will  in  this  case  contains  no 
devise  over  by  the  testatrix,  nor  express  language  limiting  the  prior  fee 
■imple  granted,  or  directing  a  remainder  to  pass  to  another,  and  it  must 
legally  pass,  if  at  all.  by  the  express  terms  of  the  testator's  will  and  not 
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bjr  or  through  the  will  or  deed  of  the  grantee  who  takef  the  fee,  it  must  be 
at  the  wish  of  the  testatrix. 

Dickinson's  Estate,  209  Pa.,  60. 

In  that  case  the  Court  says; 

"It  is  her  wish  to  thus  give  her  estate,  it  is  not  her  desire  or  wish  or 
recommendation  that  her  husband  shall  give  the  une^ipended  estate  to  him." 

In  Boyle  vs.  Boyle,   152  Pa.,   108,  the  language   was; 

"As  to  my  wordly  goods  after  my  just  debts  are  paid,  I  give  and  be- 
queath to  my  beloved  wife  all  my  property  real  and  personal  for  her  sup- 
port during  her  lifetime,  any  remainder  at  her  decease  to  be  diaposed  of 
by  her  as  she  may  think  just  and  right  among  my  children." 

It  was  there  held  to  be  a  fee  as  to  the  realty  and  an  absolute  gift  of 
the  personalty. 

The  principle  which  governs  here  is  that  after  an  unqualincd  devise 
by  testator  of  a  fee,  precatory  words,  or  words  of  command,  as  to  the  dis- 
position of  the  estate  by  the  devisee  cannot  defeat  the  estate  previously 
granted,  "nor  do  words  declaratory  of  the  testator's  opinion  or  understand- 
ing have  such  an  effect,  as  was  said  by  the  Court  in  the  opinion' written  in 
the  last  cited  case.  Precatory  words  become  mandatory  when  passing  an 
estate,  either  real  or  personal,  by  the  testator. 

Dickinson's  Estate,  20?  Pa.,  59. 

Plaintiff's  counsel  arg;ues  that  the  words  ''with  the  understanding  that 
at  his  death  he  bequeath  the  same  or  whatsoever  may  remain  of  said  prop- 
erty to  our  son  and  only  child  Edward  S.  Reynolds  and  his  legal  children, 
or  should  he  so  elect  to  give  part  during  bis  natural  lifetime,  it  will  be  at 
his  own  option,"  create  a  trust  in  favor  of  Eaward  S.  Reynolds  and  his 
legal  children.  This  is  not  sustained  by  the  decisions,  in  Boyle  vs.  Boyle, 
152  Pa.,  113,  and  cases  therein  referred  to,  it  is  determined  that  "words  of 
trust  and  confidence  without  more,  do  not  create  a  trust  or  turn  a  devisee 
into  a  trustee."  The  intention  of  the  testator  to  create  a  trust  must  be 
apparent,  apart  from  the  mere  existence  of  words  of  trust  or  confidence, 
or  none  will  be  held  to  exist;  and,  further,  that  "mere  precatory  words, 
or  words  of  command,  or  words  of  explanation  are  not  enough  to  establish 
an  intention  that  is  not  to  be  gathered  from  a  consideration  of  the  operative 
words  upon  the  face  of  the  instrument."  - 

In  the  case  at  bar  the  testatrix  herself  does  not  pass  any  estate,  or 
interest  in  the  property,  or  what  remains  of  it,  to  the  son,  but  leaves  it 
entirely  discretionary  with  her  husband  so  to  do.  Her  language  was  that 
her  husband  would  bequeath  "the  same  or  whatever  remains  to  oitr  son 
and  only  child."  It  is  clear  from  the  will  of  Cbarlott  G.  Reynolds  that 
her  husband  was  the  sole  object  of  her  bounty,  with  a  simple  wish  in  favor 
of  her  son  that  her  husband  would  bequeath  to  him  the  remainder  at  his 
death,  leaving  such  disposition,  however,  entirely  to  the'  discretion  of  her 
husband.  She  had  already  created  a  fee  simple  without  any  devise  over  by 
her,  and  in  the  absence  of  which,  as  already  stated,  or  words  of  limitation 
indicating  that  the  remainder  should  pass  to  the  son,  there  could  be  no 
modification  of  the  grant  in  fee,  for  such  remainder  must  be  created  by 
the  will  of  the  testator,  and  not  by  the  will  or  deed  of  the  grantee  in  fee. 
Dickinson's  Estate,  209  Pa.,  60. 

Pox's  Appeal,  99  Pa.,  282,  is  relied  on  by  plaintiffs  as  authority  to 
sustain  its  position,  but  it  is  evident  therefrom  that  the  devisee  there  had 
but  a  life  estate,  in  view  of  the  principles  of  law  hereinbefore  cited;  he- 
sides,  in  that  case  testatrix  herself  disposed  of  the  estate  by  the  terms  of 
her  will,  whilst  here,  in  the  case  at  bar,  she  makes  no  such  disposition. 

It  might  well  be  argued  in  addition  that  the  words  "at  his  death  h« 
bequeath  the  same,  etc.,"  presupposes  a  fee,  for  he  otherwise  could  not 
''evise  unless  he  had  a  fee. 
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The  words  "or  whatever  may  remain  of  said  property"  clearly  indicate 
a  right  of  absolute  disposition  in  fee.  Right  of  disposition  at  death  is 
consistent  only  with  a  fee,  and  utterly  inconsistent  with  a  life  estate,  which 
terminates  at  death.  Testatrix  clearly  recognizes  a  distinction  between  the 
terms  "bequeath*  and  "devise,"  for  in  the  first  part  of  her  will  she  says,  "I 
bequeath  and  devise  all  my  estate  whatsoever  real  and  personal."  The  word 
"bequeath"  she  uses  as  to  personalty,  and  the  word  "devise"  she  employs 
as  relating  to  realty.  It  would  follow,  therefore,  as  already  indicated,  that 
the  word  "bequeath"  occurring-  in  the  expression  "at  his  death  he  bequeath 
the  same,"  refers  dearly  to  the  personal  property  only,  so  that  there  are 
no  words  whatsoever  modifying  or  annexing  a  condition  or  [imitation  to 
the  estate  in  fee  simple  devised  under  the  first  terms  of  the  will. 

For  those  reasons,  not  essential  to  discuss  at  greater  length,  we  are 
of  opinion  that  under  the  will  of  his  wife  Charlott  G.  Reynolds,  Joseph 
H.  Reynolds,  her  husband,  took  a  fee  simple  title  to  the  properly  involved 
herein,  thereby  enabling  the  creation  of  the  life  estate  as  claimed  by  the 
defendant  in  this  case. 

And  now,  to  wit,  Itlay  22,  19f4,  judgment  is  directed  to  be  entered  upon 
the  case  stated  in  favor  of  the  defendant,  with  costs. 


Lindberg  vs.  Mifflin  Township. 


There  la  nothlng^ln  the  Act  of  June  Zfith,  ISIE  relating  to  the  incorporation 
and  operation  of  boulevard  companies  by  which  township  supervisors  can  permit 
the  Impravement  and  mal>itEnH.nce  of  township  roads  by  such  comiiatileB  and  con- 
sequently In  an  action  against  a  township  for  personal  Injury  reeultlng  from 
the  defective  condition  of  the  road  while  driving,  the  defense  that  the  road  was 
maintained  by  the  boulevard  company  cannot  trevalL  Even  If  such  an  agreement 
with  the  boulevard  company  waa  enforceable  the  township  could  not  by  contract 
with  It  avoid  Its  primary  liability  for  damages  to  travelers  because  of  the  bad 
condition  of  the  township  road. 

Sur  motions  and  reasons  ex  parte  defendant  for  a  new  trial  and  judgment  for 
defendant  non  obsUnte  veredicto.  No.  2153  July  Term,  1912.  C.  P.  Allegheny 
County. 


Frazeb,  p.  J.,  May  28,  1914. — Plaintiff  was  engaged  in  the  transfer  and 
general  hauling  business,  and  on  the  morning  of  May  14,  1912,  was  driving  a 
two  horse  wagon  loaded  with  household  goods  along  the  road  leading  from 
Duquesne  to  Munhall.  At  a  point  near  a  stone  culvert  where  the  road  is 
straight  and  has  a  grade  of  5.9  per  cent,  one  of  the  horses  stumbled,  and  in 
the  effort  to  regain  his  feet  pulled  the  other  horse  and  the  wagon  over  the 
embankment,  precipitating  horses,  wagon  and  plaintiff  to  the  bottom  of  the 
hill,  a  distance  of  about  125  feet.  To  recover  compensation  for  the  injury 
receive'd  by  plaintiff  and  the  damage  done  to  his  horses  and  wagon,  this  action 
was  brought.  A  verdict  having  been  rendered  in  favor  of  plaintiff  for  $5,500 
these  motions  followed,  and  the  following  reasons  assigned  in  their  support: 
(1)  That  the  Monongahela  Boulevard  Company,  a  corporation  created  under 
the'Act  of  1895,  was  in  possession  of  the  road  under  an  agreement  with  the 
township,  and  was  responsible  for  any  injury  resulting  to  persons  traveling 
over  the  road;  (2)  the  township  was  not  guilty  of  negligence;  (3)  plaintiff 
was  guilty  of  contributory  negligence;  and  (4)  the  verdict  is  excessive. 

The  testimony  showed  that  previous  to  1898  an  old,  narrow,  and  very 
little  traveled  public  road  ran  along  the  side  of  the  hill,  between  the  Bor- 
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oughs  of  Duquesne  and  Uunhall,  known  as  tbe  Bench  Road.  While  the  tes- 
timony failed  to  siiow  just  when  the  road  was  laid  out  and  opened,  it  did 
appear  that  the  supervisors  of  the  township  for  some  years  previous  to  1897 
did  repair  work  upon  it.  There  was  also  testimony  of  an  indefinite  character 
that  in  April  1898  the  supervisors  of  the  township  gave  thei^consent  in  writ- 
ing to  the  Monongahela  Boulevard  Company,  a  corporation  created  under 
the  laws  of  this  state,  to  construct  a  boulevard  over  and  upon  a  portion  of 
the  old  Bench  Road,  and  that  under  this  permission  the  boulevard  company 
took  possession  of  about  sixty  per  cent,  of  the  old  road,  widened  the  portion 
taken,  laid  down  upon  it  a  double  street  car  track,  and  paved  with  brick  16;^ 
feet  of  the  roadbed.  At  the  place  of  the  accident  upon  which  this  action  is 
based  and  which  was  on  a  part  of  the  old  road,  the  road  as  improved  by  the 
boulevard  company  was  23  feet  in  width,  four  feet  of  which  was  between  the 
paved  portion  and  the  edge  of  the  embankment  over  which  plaintiff  was 
thrown.  Defendant  contended  that  it  was  not  liable  in  this  case,  because  of 
the  agreement  between  its  supervisors  and  the  boulevard  company  under 
which  the  boulevard  cotnpany  had  possession  of  the  road  at  the  point  of  the 
accident.  That  agreement  was  missing  at  the  time  of  the  trial,  but  has, 
however,  since  been  found  and  was  used  by  counsel  at  the  argument  of  these 
D'.otions.  Upon  examination  of  the  paper  we  find  that  on  April  6th,  1898,  the 
fi'UT  supervisors  of  defendant  township  gave  their  consent  to  the  Mononga- 
hela Boulevard  Company  "to  construct  according  to  its  plans,  and  operate 
its  highway  over  and  upon  so  much  of  the  township  road  as  is  included  in  tbe 
route  of  its  road,"  the  boulevard  company  to  charge  no  tolls  and  to  maintain 
at  its  own  expense  the  portion  of  the  township  road  .occupied  by  the  boule- 
vard. The  agreement  further  provides  that  Mifflin  Township  "should  not  be 
liable  for  damages  from  any  change  of  grade  or  any  other  act  or  thing  done 
by  the  said  Monongahela  Boulevard  Company  on  said  township  road." 
While  the  Act  of  Assembly  which  provides  for  the  incorporation  of  boule- 
vard companies  vests  such  companies  with  the  right  of  eminent  domain,  and 
alao  the  right  to  lease  or  purchase  turnpikes  and  plank  roads,  we  find  no 
authority  given  those  corporations  to  take  over  township  roads,  nor  have  we 
been  referred  to  any  law  that  authorizes  townships  to  surrender  public  roads 
to  boulevard  companies.  Assuming,  however,  for  the  purpose  of  this  case, 
that  the  supervisors  of  defendant  township  had  authority  to  authorize  the 
boulevard  company  to  use  the  township  road  as  part  of  its  boulevard,  such 
action  would  not,  in  our  opinion,  relieve  the  township  from  its  primary  liabil- 
ity to  keep  the  road  in  reasonably  safe  condition  for  public  travel.  The  duty 
to  keep  the  road  reasonably  safe  for  travel  being  upon  the  township,  whether 
or  not  that  duty  was  fulfilled  was  for  the  jury,  without  regard  to  the  agree- 
ment between  the  supervisors  and  the  boulevard  company.  At  the  trial  we 
submitted  to  the  jury  the  question  of  whether  the  road  at  the  point  of  the 
accident  waB  under  the  control  of  the  township  or  the  boulevard  company. 
In  this  we  are  now  of  opinion  that  we  were  in  error.  However,  that  mistake, 
as  we  now  view  the  law,  did  not  prejudice  the  defendant.  Plaintiff  contends 
that  the  township  was  negligent  in  not  providing  a  barrier  at  the  point  of  the 
accident.  Whether  a  barrier  was  reasonably  necessary  was,  we  think,  fairly 
submitted  to  the  jury,  as  was  also  the  question  of  plaintiff's  contributory 
negligence. 

While  the  verdict  seems  high,  we  are  not  prepared  to  say  that  if  is  ex- 
cessive. Plaintiff's  expenses  and  actual  loss  as  shown  by  the  testimony 
amounted  to  $917.00.  Since  the  accident  he  has  not  been  able  to  work,  is 
suffering  from  nervousness,  has  fallen  away  considerably  in  weight,  and  his 
injury  is  of  a  permanent  character,  according  to  tbe  testimony  of  the  physi- 
cian.   Under  these  circumstances  the  amount  awarded  is  not  excessive. 

And  now,  May  28th,  1914,  both  rules  are  discharged,  and  it  is  further 
ordered  that  judgment  be  entered  on  the  verdict  on  payment  of  the  verdict  f<e. 
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—Fraudulent   debts Participation   in   bankrupt 

PlalntlfF,  a.  cuBtomer  of  the  de  ten  dan  I.  who  were  stock  brokera,  directed  the 
labter  to  purobaae  certain  atock  tor  him  and  left  with  the  brokers  certain  bonds 
Instead  of  cash  aa  collateral  security  for  the  purcliase  price  of  the  stock.  The 
broke™  held  the  slock  and  bonds  and  seltled  regularly  with  the  customer  by 
charglnK  him  interest  on  the  amount  of  the  purchase  price  of  the  stock  and  cred- 
iting him  with  the  dividends.  Subsequently,  without  the  knowledge  of  the  cus- 
tomer, the  broker  pledged  the  stock  and  bonds  with  a  bank  for  a  loan  of  his  own, 
which  was  Hhortly  thereafter  called  and  the  stock  and  bonds  sold  in  part  eatls- 
faction  thereof.  The  brokers  then  went  into  bankruptcy  and  the  customer  proved 
bis  claim  and  was  allowed  to  particli>ate  in  the  surplus  fund  arising  from  tlie 
■ale  of  his  stocks  and  bond.  The  customer  then  gave  the  "bankrupt  credit  for  thB 
amount  of  such  distribution  and  sued  the  brokers  for  the  balance  of  the  debt 
(The  latter  set  by  their  discharge.)  Held  that  the  plalntilTB  claim  was  a  provable 
debt  and  the  bankrupts  were  released  by  the  discharge.     Held  further  that  it  v 


Sur  motion  of  defendants  for  judgment  non  obstante  veredicto.  No.  2800 
January  Term,  1913.    C.  P.  Allegheny  County. 

L.  C.  Barton,  for  plaintiff.  • 

H.  K.  Siebeneck,  for  defendants. 

Haymaker,  J.,  July  20,  1914.— This  is  an  action  in  trespass  to  recover  dam- 
Ages  for  the  conversion  of  certain  bonds  and  stocks  owned  by  the  plaintiff. 
Plaintiff  took  a  non-suit  as  to  Fairley.  At  the  conclusion  of  the  trial  the 
defendants  asked  us  to  direct  a  verdict  in  their  favor,  which  was  refused. 
The  evidence  of  the  plaintifl  was  not  disputed,  and  we  directed  a  verdict 
in  his  favor.  The  defendants  raise  no  question  as  to  the  amount  of  the 
verdict,  but  they  set  up  their  discharge  in  bankruptcy  as  a  bar  to  plaintiff's 
right  of  recovery.  On  the  argument  of  the  motion  of  defendants  for  judg- 
ment n.  o.  V.  and  in  the  brief  of  counsel  the  sole  question  raised  and  dis- 
cussed was  whether  the  defendants  were  released  by  that  discharge.  The 
defendants  were  bankers  and  stock  brokers  in  this  city,  and  the  plaintiff  is, 
and  then  was,  a  member  of  this  bar.  The  plaintiff  was  a  customer  of  the 
defendants,  and  did  business  with  them  for  four  or  five  years.  The  last 
business  transaction  between  them  was  the  one  out  of  which  this  contro- 
versy grew,  and  was  this:  On  January  4,  1909,  the  plaintiff  went  to  the 
defendants'  place  of  business  and  directed  them  to  buy  him  200  shares  of 
the  capital  stock  of  the  Manufacturers'  Light  &  Heat  Company,  and  as  col- 
lateral security  gave  the  defendants  two  six  per  cent,  bonds  of  the  sani,e 
company,  each  of  the  face  value  of  $1,000.  On  January  6,  1910.  defendants 
purchased  150  shares  of  the  stock  of  that  company,  and  on  the  10th  of 
the  same  month  50  shares  of  the  stock  of  the  same  company,  both  pur- 
chases being  made  for  account  of  the  plaintiff  and  the  money  therefor 
advanced  by  the  defendants.  After  thus  purchasing  the  stock  the  trans- 
action was  carried  along  on  the  books  of  the  defendants,  they  retaining  the 
Stock  and  sending  the  plaintiff  monthly  statements  in  which  he  was  charged 
interest  on  the  amount  of  the  stock  purchases,  and  credited  with  dividends 
on  the  stock  so  purchased,  and  the  semi-annual  payments  of  interest  on 
the  bonds.  This  was  an  ordinary  marginal  transaction  in  which  the  plain- 
tiff deposited  with  the  defendants  as  his  brokers  two  bonds,  in.stead  of 
cash,  as  margin  or  collateral  security  for  the  purchase  for  him  of  two  hun- 
dred shares  of  stock.  There  is  some  evidence  going  to  show  that  on  the 
day  that  the  bonds  were  deposited  the  defendants  purchased  100  shares  of 
Crucible  Steel  Company  stock  for  the  plaintiff,  and  that  the  bonds  were 
put  up  as  margin  on  that  stock.  Whether  that  was  the  case  is  of  no  conse- 
quence, as  the  only  account  or  transaction  the  plaintiff  had  with  the  de- 
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fendaats  at  the  time  of  their  failure,  and  at  the  time  of  the  hypothecation 
'  of  the  stock  and  bonds,  was  that  relating  to  the  stock  and  bonds  of  the 
Manufacturers'  Light  and  Heat  Company. 

In  the  latter  part  of  April,  1912,  the  defendants  gave  their  note  to  the 
First  National  Bank  of  PittsburKh  for  $244,600.00,  which  amount  also  in- 
cluded certain  loans  by  other  hanks  to  the  defendants  that  were  lifted  by 
the  First  National  Bank  of  Pittsburgh.  To  secure  this  latter  Bank  on  that 
note  the  defendants  hypothecated,  as  a  part  of  the  necessary  collateral,  the 
bonds  and  stock  of  the  Manufacturers'  Light  and  Heat  Company,  then 
owned  by  the  plaintiff,  and  which  had  been  pledged  by  him  to  secure  the 
defendants  on  their  purchase  of  that  stock  for  his  account.  The  plaintiff 
paid  the  defendants  nothing  on  account  of  the  purchase  of  that  .stock.  The 
purchase  price  of  the  stock  was  $4,450.00,  and  there  was  due  on  that  stock, 
on  April  24,  1912,  $4,655.66. 

On  April  23,  1912,  the  Bank  called  this  loan,  and  the  plaintiff's  bonds 
and  stock,  with  other  collateral  held  by  it,  were  sold.  On  April  25,  1912, 
the  defendants  filed  their  petition  in  bankruptcy.  The  plaintilf  made  a  de- 
mand of  the  defendants  for  the  return  of  his  securities  before  suit,  but 
after  their  hypothecation,  and  about  the  time  of  their  sale  by  the  bank, 
and  offered  "to  give  them  his  check  for  the  amount  due  on  the  purchase  of 
his  stock.  On  June  23,  1913,  the  individual  members  of  the  firm,  as  well  as 
the  firm,  were  discharged.  On  the  trial  the  plaintiff  admitted  that  the 
Referee  in  Bankruptcy  granted  a  rule  on  him  to  show  cause  why  he  should 
not  affirm  or  decline  his  right  to  participate  in  a  fund  derived  from  the 
sale  of  certain  collateral  pledged  to  the  First  National  Bank  of  Pittsburgh, 
as  security  for  the  note  heretofore  mentioned,  and  to  show  his  right,  if 
any,  to  participate  in  the  distribution  of  the  balance  derived  from  the  sale 
of  that  collateral  after  payment  of  the  note,  and  that  in  answer  to  said 
rule  he  presented  his  petition  and  set  forth  his  claim;  that  the  Referee 
filed  his  report  allowing  the  plaintiff  to  participate  in  the  distribution  and 
awarded  him  a  dividend  of  40%  on  $4,198,78,  being  the  balance  found  by 
the  Referee  to  be  due  the  plaintiff.  In  the  brief  of  counsel  for  plaintiff 
he  admits  that  since  the  trial  the  plaintiff  has  received  $1,619.63,  for  which 
the  defendants  are  entitled  to  credit.  The  Schedules  in  Bankruptcy  show 
that  the  plaintifl  was  listed  as  a  general  creditor. 

There  are  only  two  questions  raised  in  this  case:  (1)  Was  the  claim 
of  plaintiff  a  debt  provable  in  bankruptcy,  and  if  it  were  does  it  come 
within  any  one  of  the  exceptions  of  Section  17  of  the  Bankrupt  Act  of 
July  1,  1898?  (Vol.  30,  Revised  Statutes  of  the  United  States,  Chap.  541, 
page  544.) 

Section  1  of  that  Act,  defining  the  meaning  of  words  and  phrases,  says ; 

"  'Debt'  shall  include  any  debt,  demand  or  claim  provable  in  bank- 
ruptcy," and  "  'Discharge'  shall  mean  the  release  of  a  bankrupt  from  all 
of  his  debts  which  are  provable  in  bankruptcy,  except  such  as  are  excepted 
under  this  Act." 

The  63rd  Section  of  that  Act,  paragraph  a,  defines  provable  debts,  and 
we  quote  only  sub-division  4  thereof  as  being  the  only  one  applicable  to 
the  case  in  hand: 

"Debts  of  the  bankrupt  may  be  proved  and  allowed  against  his  estate 
which  are  •  •  •  founded  upon  an  open  account,  or  upon  a  contract 
express  or  implied."    *    •    ♦ 

Paragraph  b  of  that  latter  Section  provides: 

"Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  applica- 
tion to  the  Court,  be  liquidated  in  such  manner  as  it  shall  direct,  and  may 
thereafter  be  proved  and  allowed  against  his  estate." 
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Section  17  provides; 

"A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his 
provable  debts,  except  such  as  (1)  are  due  as  a  tax  levied  *  *  *;  and 
(2)  are  judgments  in  actions  for  frauds,  or  obtaining  property  by  false 
pretenses  or  false  representations,  or  for  wilful  and  malicious  injuries  to 
the  person  or  property  of  another;  (3)  have  not  been  duly  scheduled  *  *  *; 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation,  or  de- 
falcation while  acting  as  an  officer  or  in  any  fiduciary  capacity." 

Section  5  of  the  Act  of  February  5,  1903  (U.  S.  Statutes  at  Large,  Vol. 
32,  part  1,  page  797).  amends  sub-division  2  of  Section  17  of  the  Act  of 
1898  so  as  to  read,  "L-iabilities"  instead  of  "judgments"  in  cases  of  obtain- 
ing property  by  false  pretenses  or  false  representations,  for  alimony,  seduc- 
tion and  criminal  conversation,  but  makes  no  change  in  sub-division  4  of 
the  Act  of  1898.  We  do  not  think  this  amendment  affects  the  case  in  hand, 
which  is  to  be  decided  under  the  Act  of  1898,  and  the  decisions  relating 
thereto. 

The  question  is:  Was  the  plaintiff's  claim  a  provable  debJ?  If  not, 
or  if  it  were  excepted  from  the  operation  of  the  discharge,  we  should  enter 
judgment  against  the  defendants.  We  are  of  opinion  that  the  plaintiff's 
claim  was  a  provable  debt,  and  was  released  by  the  defendants'  discharge 
in  bankruptcy.  We  are  forced  to  this  conclusion  by  recent  decisions  from 
which  there  seems  to  be  no  escape,  one  of  which  is  Crawford  vs.  Burke, 
195  U.  S.,  176.  In  that  case  the  allegations  of  fraud  and  business  dis- 
honesty'were  of  a  more  aggravated  character  than  in  the  present  case, 
Crawford  et  al.  were  -stock  brokers  that  not  only  sold  their  customers' 
stock  and  converted  the  proceeds,  but  after  doing  fo  made  calls  on  the 
customer  for  more  margin  in  order  to  save  the  stock,  and  thereby  secured 
over  ten  thousand  dollars.  In  that  case  the  customer  sued  in  trover,  and 
in  our  case  in  trespass  in  the  nature  of  trover.  The  Supreme  Court  in 
Crawford  vs.  Burke,  supra,  in  construing  the  17th  Section  of  the  Act  of 
1898,  said: 

"Under  this  section,  whether  the  discharge  of  the  defendants  in  bank- 
ruptcy shall  operate  as  a  discharge  of  plaintifl's  debt,  it  not  having  been 
reduced  to  judgment,  depends  upon  the  fact  whether  that  debt  was  'provable' 
under  the  Bankruptcy  Act,  that  is,  susceptible  of  being  proved;  second, 
whether  it  was  or  was  not  created  by  defendants'  fraud,  embezzlement, 
misappropriation  or   defalcation  while  acting  as  an  officer   or  in  a  fiduciary 

That  Court  said,  after  some  comment  on  the  63th  Section  of  that 
Act,  defining  provable  debts: 

•  *  •  "We  are  clear  that  the  debt  of  the  plaintiff  was  embraced 
within  the  provision  of  paragraph  'a'  as  one  'founded  upon  an  open  account 
or  upon  a  contract,  express  or  implied,'  and  might  have  been  proved  under 
Section  63-a  had  plaintiff  chosen  to  waive  the  tort  and  take  his  place  with 
the  other  creditors  of  the  estate.  He  did  not  elect  to  do  this,  however, 
but  brought  an  action  of  trover,  setting  up  a  fraudulent  conversion  of  his 
property  by  defendants." 

That  is  precisely  what  was  done  in  our  case,  and  we  are  not  able  to 
distinguish  why  the  debt  in  the  present  case  is  not  as  provable  as  that  in 
Crawford  vs.  Burke.  The  claim  of  plaintiff  being  a  provable  one,  we  now 
come  to  the  next  question  in  the  case:  (21  Is  it  excepted  under  sub-division 
2  or  4  of  the  17th  Section  of  the  Act  of  1898?  We  find  that  in  the  same 
case  it  was  held  that  the  provable  debts  that  are  excepted  from  the  benefit 
of  a  discharge  are  fraudulent,  etc.,  debts  that  were  in  judgment  al  ihf  time 
of  the  discharge,  and  not  fraudulent  debts  generally.  It  naturally  excites 
some  wonder  why  a  fraudulent  debt  in  judgment  should  not  be  released  by 
a  discharge,  while  another  debt  equally,  or  more,  fraudulent  should  be  re- 
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leased  for  no  other  reason  than  that  it  was  not  in  judgment.  An  explana- 
tion is  given  in  a  number  of  cases  to  the  effect  that  were  it  otherwise  in 
the  Act  of  Congress  there  would  be  a  strong  temptation  lo  creditors  to 
show  fraud  on  the  part  of  iheir  debtors  in  ordinary  commercial  transac- 
tions, and  thus  avoid  a  release  of  the  debtor  by  discharge.  The  claim  of 
the  plaintiff  being  provable,  although  it  does  arise  out  of  the  fraudulent 
act  of  the  defendants  in  converting  his  bonds  and  stock  to  their  own  use, 
it  is  not  within  the  exception  of  sub'division  2  of  Section  17.  It  is  equally 
clear  that  the  defendants  do  not  come  within  sub-division  4  of  that  Sec- 
tion, as  they  were  not  officers  nor  did  they  sustain  a  fiduciary  relation  to 
the  plaintiff;  Crawford  vs.  Burke,  supra;  Chapman 'vs.  Forsyth  et  ai.,  43 
U.  S.,  202;  Brackner  vs.  Milner.  104  Fed..  522;  Hennequin  vs.  Clews,  111 
U.  S..  676;  Goodman  vs.  Herman,  172  Mo.,  344;  Scott  vs.  Porter  et  al..  93 
Pa..  38;  Morse  et  al.  vs.  Kaufman,  100  Va..  218;  Tiridle  vs.  Burkett,  205  U. 
S.,  183;  In  re  Adler,  152  Fed.,  422.  In  the  case  of  Crosby  vs.  Miller  et  al.. 
25  R.  I.,  172,  the  plaintiff  had  been  a  customer  of  the  defendants,  who  as 
brokers  had  bought  and  sold  stocks  for  her  account.  The  plaintiff  deposited 
stocks  and  bonds  with  the  defendants  to  secure  them  against  any  loss  grow- 
ing out  of  dealings  for  her.  The  defendants  made  an  assignment  while 
owing  her  a  balance  and  were  legally  bound  to  return  to  her  the  securities, 
which  they  failed  to  do.  It  was  held  that  defendants  were  not  within 
the  exception  of  Section  17.  clause  4.  of  the  Act  of  1898;  and  it  seems  to 
alsohold  that  an  action  of  trover  and  conversion  is  not  an  action  for  fraud 
within  paragraph  2  of  that  same  section. 

The  plaintiff  calls  our  attention  to  the  case  of  Sproul  vs.  Sloan,  241 
Pa.,  284,  to  show  that  the  Act  of  the  defendants  constituted  a  conversion, 
which  the  defendants  admit,  but  proof  of  a  conversion  does  not  necessarily 
prevent  a  bankrupt  from  being  released  under  a  discharge  in  bankruptcy. 
That  case  does  not  involve  the  bankruptcy  acts.  Nor  are  we  ahle  to  see 
the  application  of  the  case  of  In  re  Mclntyre,  181  Fed.,  955,  cited  by  plain- 
tiff. The  case  of  Brown  et  al.  vs.  United  Button  Company,  149  Fed..  48, 
was  for  unliquidated  damages  not  growing  out  of  any  contractual  relation 
between  the  parties  and  is  not  controlling;  and  the  same  might  be  said  of 
In  re  Tunnel  Co.,  159  Fed.,  688,  an  action  for  damages  tor  negligence  caus- 
ing death.  The  case  of  Richardson  vs.  Shaw,  209  U.  S„  365,  does  not  in- 
volve a  question  of  discharge  in  bankruptcy,  but  one  of  preference,  and 
holds  that  a  broker  is  a  pledgee.  Likewise  is  the  case  of  In  re  Boiling.  147 
Fed..  786.  cited  by  the  plaintiff.  We  have  reached  the  conclusion,  much 
against  our  earlier  impressions,  that  the  di.scharge  of  the  defendants  was 
a  release  of  the  plaintifTs  debt.  We  are  also  of  opinion  that  the  defend- 
ants were  not  precluded  from  proving  their  discharge  under  their  plea  of 
"not  guilty."  The  action  was  trespass,  and  our  Procedure  Act  of  1887 
says  that  "the  only  plea  in  the  action  of  trespass  shall  he  not  guilty,"  under 
which  the  defendant  may  offer  evidence  of  his  title  in  an  action  of  trespass 
for  damages  to  real  estate.  Edwards  vs.  Woodruff,  25  Sup..  575.  He  could 
do  so  before  the  Act  of  1887,  Altenmose  vs.  Hofsmith,  45  Pa.,  121.  Under 
our  Act  of  1887  the  defendant  can  prove  a  release  of  damages  on  a  plea  of 
"not  guilty"  in  an  action  of  trespass  for  personal  injuries,  Johnson  vs.  R. 
R.  Co.,  163  Pa.,  127.  Our  attention  has  not  been  called  to  any  case  in  this 
State  in  which  an  appellate  Court  has  held  that  a  defendant  may  not  prove 
his  discharge  in  bankruptcy  under  a  plea  of  the  general  issue.  The  plaintiff 
could  have  ruled  the  defendants  to  furnish  him  with  a  bill  of  particulars 
of  their  defense  under  Rule  119  of  our  Rules  of  Court, 

The  defendants'  motion  for  judgment  in  their  favor  non  obstante  vere- 
dicto is  allowed,  and  judgment  is  now  entered  in  their  favor. 
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Malicious  prosecution Probable  cause Reversal  of  cortviclion Defense. 

In  an  action  for  mallcIoUH  prosecution  based  upon  the  reversal  by  an  Appel- 
'   late  Court  of  the  conviction  of  the  plaintiff  before  a  magistrate,  the  conviction  la 
perBuaslva  evWenca  of  probable  cause  and  the  defendant  is  entitled  to  use  U  an 
a  defense   to  this  eitent  only. 

n  obstante  veredicto.     No.  2028  January  Term,  1913. 


Ftwii,  J.,  July  30,  1914.— At  about  noon  on  November  14,  1912,  Morris 
Tufshlnsky,  the  plaintiff,  while  in  the  Carnegie  passenger  station,  was 
arrested  by  E.  F.  McKenna,  a  police  olHcer  in  the  employ  of  the  defendant 
company,  and  taken  to  the  office  of  A.  W.  McMillan,  a  justice  of  the  peace 
in  and  for  the  Borough  of  Carnegie.  The  justice  being  absent,  the  plaintiff 
was  taken  to  the  borough  lockup,  where  he  remained  from  about  12:30 
P.  M.  until  6:30  P.  M.,  when  he  was  given  a  hearing  by  the  justice,  found 
guilty  of  disorderly  conduct  and  fined  $5.  At  about  one  o'clock  at  night 
he  was  released  upon  payment  of  the  fine.  The  charge  entered,  as  appears 
by  the  transcript,  was  "throwing  rubbish  on  the  floor  of  the  station  and 
refusing  to  vacate  when  ordered  to  do  so." 

Thereafter,  oi;,  November  19,  1912,  the  plaintiff  appealed  from  the  judg- 
ment of  the  magistrate  to  the  County  Court,  an  appeal  was  allowed  and 
upon  hearing  thereof  the  County  Court  entered  an  order  as  follows: 

"And  now,  to  wit:  November  26,  1912,  upon  proof  of  notice  to  prose- 
cutor and  committing  magistrate,  this  case  came  on  for  hearing  and,  waiv- 
ing legal  detects  in  record  and  not  showing  ordinance  or  act  under  which 
said  conviction  and  fine  was  imposed,  upon  merits  and  proof  presented,  it 
IS  ordered  that  the  appeal  be  sustained  and  the  fine  and  costs  imposed  and 
paid  by  defendant  be  refunded." 

This  action  was  brought,  the  plaintiff  alleging  that  his  arrest  was  illegal 
and  that  he  thereby  suffered  damages.  The  verdict  of  the  jury  was  (or 
the  plaintiff  and  the  defendant  now  moves  the  court  (or  judgment  non 
obstante  veredicto,  alleging: 

1.  That  the  arrest  was  made  and  the  prosecution  instituted  and  con- 
ducted upon  probable  cause  and  under  due  process  of  law. 

2.  That  the  conviction  by  the  committing  magistrate  is  conclusive  proof 
of  probable  cause. 

E.  F.  McKenna  was  a  police  officer  duly  commissioned  under  the  Act 
of  1865,  and  it  is  conceded,  had  an  undoubted  authority  to  arrest  upon 
view:  Weiler  vs.  P.  R.  R.,  29  P.  L.  J.,  347;  Smith  vs.  R.  E.,  149  Pa.,  2A9. 

The  facts  as  established  by  the  testimony  upon  the  part  of  the  plaintiff 
were  substantially  as  follows:  By  occupation  the  plaintiff  is  a  mender  of 
umbrellas.  At  about  8:00  A.  M.  of  November  14th  he  went  to  the  Borough 
of  Carnegie  via  the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railroad 
for  the  purpose  of  following  his  occupation.  At  about  noon  he  entered 
the  station  for  the  purpose  of  returning  to  Pittsburgh.  The  office  was 
closed  or  the  agent  absent  and  he  was  unable  to  purchase  a  ticket.  He 
took  a  seat  and  began  eating  cake  taken  from  his  pocket.  After  bein^ 
seated  for  some  moments  he  was  approached  by  Mr.  McKenna,  who  spoke 
to  him  concerning  the  mending  of  an  umbrella  and  without  warning  or 
explanation  Mr.  McKenna  arrested  him  and  took  him  to  the  office  of  the 
justice  of  the  peace. 

It  appears  from  the  testimony  on  the  part  of  the  defendant  that  the 
company  had  adopted  a  rule  prohibiting  loitering  and  loafing  in  and  about 
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the  Station.  The  jury  was  instructed  that  the  rule  was  reasonable  and 
the  officer,  Mr.  McKenna,  had  the  right  and  it  was  his  duty  to  arrest  persons 
violating  its  provisions. 

Mr.  UcKenna  testified  that  the  crumbs  from  the  bread  or  cake  eaten 
by  the  plaintiff  were  falling  over  the  station  floor  and  on  the  seats;  that 
be  inquired  of  the  platntid  whether  he  had  a  ticket;  the  reply  being  "No," 
be  requested  the  plaintitiF  to  leave  the  station;  that  instead  of  going  out 
the  plaintiff  removed  from  that  to  the  other  side  of  the  station;  that  he 
repeated  his  request,  inquiring  of  plaintiflf,  "Aren't  you  going  on  the  street?" 
and  upon  plaintiff's  replying  "No,  I  ain't,"  the  arrest  waa  made  for  the 
reason  stated  by  the  witness,  "because  he  didn't  have  a  ticket  and  was 
throwing  dirt  on  the  floor."  "He  didn't  have  transportation  and  I  told 
him  to  get  out." 

The  substance  of  all  the  definitions  of  probable  cause  is  a  reasonable 
ground  of  belief  of  guilt.  It  can  make  no  difference  what  induces  the 
belief,  if  it  be  reasonably  sufRcient,  Com.  vs.  Storey,  49  Supr.  Ct.,  300.  Where 
the  facts  are  disputed,  the  question  of  the  existence  of  probable  cause  is 
for  the  jury. 

The  plaintiff,  if  waiting  for  a  train,  had  a  right  to  he  in  the  station 
provided  for  the  accommodation  of  intending  and  departing  passengers.  He 
had  no  right  to  use  it  as  a  loitering  place,  nor  to  litter  the  floor  with 
crumbs.  If  he  was  using  the  station  for  either  purpose,  the  officer  had 
the  right  ^o  make  the  arrest.  The  finding  of  the  jury  establishes  that  he 
was  in  the  station  for  a  proper  purpose  and  was  not  violating  the  rules 
of  the  defendant  company.  The  evidence  was  conflicting  and  the  case 
turned  on  the  credibility  of  the  witnesses.  Unless  the  conviction  before 
the  justice  of  the  peace  is  conclusive,  the  question  of  probable  cause  was 
for  the  jury. 

There  seems  to  be  a  conflict  in  the  decisions  respecting  the  effect  to 
be  given  to  a  judgment  when  rendered  by  a  magistrate  and  reversed  on 
appeal.  In  some  jurisdictions  it  has  been  held  that  a  conviction  on  a 
criminal  charge  had  before  a  justice  of  the  peace  when  the  hearing  is 
fair  and  without  fraud  is  conclusive  evidence  of  probable  cause.  In  this 
State  the  rule  seems  to  be  that  where  the  conviction  on  appeal  is  reversed 
the  conviction  is  persuasive  evidence  of  prnhable  cause  but  is  not  conclusive. 

In  Macdonald  vs.  Schroeder,  214  Pa.,  411,  it  was  said: 

"It  may  be  conceded  that  the  views  of  this  court  as  expressed  in  our 
earlier  and  later  cases  have  been  somewhat  modifled.  In  some  of  the 
earlier  cases,  under  facts  and  circumstances  entirely  different,  it  was  held 
that  a  verdict  of  guilty  was  conclusive  evidence  of  probable  cause,  but  a 
careful  examination  of  all  our  cases  has  failed  to  disclose  a  single  instance 
in  which  this  court  has  held  that  a  verdict  of  guilty  set  aside,  followed  by 
a  new  trial  and  a  verdict  of  not  guilty,  was  conclusive  evidence  of  probable 
cause." 

Though  the  finding  of  "Guilty"  was  strong  prima  facie  evidence  of 
probable  cause,  yet  the  question  was  for  the  jury. 

July  30,  1914,  the  motion  ex  parte  defendant  for  Judgment  non  obstante 
veredicto  is  discharged  and  it  is  ordered  that  upon  payment  of  the  verdict 
fee  juagment  be  entered  on  the  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant. 
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Contracts Constrtiction Time  of  delivery Statute  of  limitations. 

In  a  flerlea  of  letters  torialttg  a.  contract  for  the  BBle  of  a,  large  quantity  of 
lumber,  to  be  transported  by  barges  on  tlie  Oblo  River,  the  time  of  delivery  vraa 
variously  stated  as  "spring  delivery,"  "between  now  and  July,"  and  "as  soon  as 
deemed  safe  by  transportation  company."  Two  bajges  were  delivered  In  Uarch 
and  the  remainder  could  have  been  delivered  not  later  than  May. 

Held,  that  the  contract  required  delivery  not  later  than  July  1,  Euid  failure  to 
deliver  by  that  date  was  a  breaoti  of  the  contract,  which  caused  the  statute  of 
limitations  to  begin  to  run. 


R.  B.  Ivory,  for  plaintiff. 

Watson  &  Freeman,  William  H.  Fitshugh  and  H.  F.  Stambavgh,  for  defendant. 

Brown,  J.,  February  27,  1913.— Plaintiff  brought  this  action  to  recover 
damages  for  an  alleged  breach  of  contract  for  sale  and  delivery  of  lumber. 

The  case  was  tried  without  a  jury,  under  the  act  of  April  22,  1874, 
F.  L.,  109. 

Prom  the  pleadings  and  testimony,  the  following  facts  are  found: 

1.  The  Speer  Box  and  Lumber  Company,  plaintiff,  is  a  corporation 
organized  under  the  laws  of  the  State  of  Pennsylvania. 

2.  The  Three  States  Lumber  Cotnpany,  defendant,  is  a  corporation 
urganized  under  the  laws  of  the  State  of  Wisconsin. 

3.  By  a  contract  "based  wholly  upon  a  series  of  letters  (shown  by 
Exhibit  A  annexed  to  plaintifTs  statement  of  claim),  beginning  July  16, 
1901,  and  ending  August  16,  1901,  defendant  agreed  to  sell  and  deliver  to 
plaintiff  one  million  feet  of  one-inch  box  common  cottonwood,  at  $13.  per 
thousand  f.  o.  b.. barge  Pittsburgh.  Terms:  Sixty  days  acceptance  or  two 
per  cent  off  for  cash  in  ten  days;  delivery  to  be  made  as  soon  as  deemed 
safe   by   transportation   company. 

4.  By  a  contract  based  wholly  upon  a  telegram  and  a  series  of  letters 
(shown  by  Exhibit  B  annexed  to  plaintiff's  statement  of  claim),  beginning  . 
August  16,  1901  and  ending  September  6,  1901,  the  quantity  of  lumber  was 
increased  to  three  million  feet — delivery  subject  to  conditions  appearing 
in   the  letters. 

5.  The   letters    in    said    Exhibit    A — relating   to    the    contract   for   one 


"Pittsburgh,  Pa.,  July  16,  1901. 


Gentlemen: 

Replying  to  yours  of  the   ISth  would  say  we  will   be   in   the  market 
lietween  now  and  February  first  for  one  million  feet  of  4/4  Box  Common 
Cottonwood.    We  can  handle  either  by  barge  on  the  Ohio  river  or  by  rail. 
Kindly  quote  us  your  lowest  price  on  this  amount  both  ways. 
Yours  truly. 

The  Speer  Box  &  Lumber  Co." 

"July   19,  1901.. 
Speer   Box   &   Lbr.  Co., 

Pittsburgh,   Pa. 
Gentlemen: 

We  have  your  favor  of  the  16th  instant,  and  note  that  you  are  in  the 
market  for  1'  Box  Common  Cottonwood.  We  could  not  very  well  at 
this  time  figure  with  you  for  barge  delivery.  Can  furnish  you  any  quantity 
oF  1",  if  for  immediate  diipment,  at  $16.50  F.  O.  B.  cars  your  city,  by  rail. 
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This  is  good,  dry  stock,  but  should  want  to  make  immediate  shipment. 
Might  be  possible  that  later  on  we  could  figure  on  barge  delivery,  but  would 
not  care  to  make  price  at  this  time,  as  stock  could  not  be  delivered  until 
■text  spring.  If  you  can  use  75  or  100  cars  at  $16.50,  prompt  shipment, 
{.an  furnisli  it.  Stock  is  bone  dry  and  is  in  our  Cairo  yards,  and  can  be 
loaded  out  without  any  delay.  Also  have  large  stock  of  1-1/4'  and  l-t/2' 
which   make  at   same  price. 

Respectfully  yours, 
W.  H.  G.  Three  States  Lbr.  Co." 

"Pittsburgh,  Pa.,  July  22,  1901. 
Three  States  Lumber  Co., 

Cairo,   111. 
Gentlemen: 

"We  have  your  letter  of  July  19th  and  in  reply  would  say:     Kindly 
quote  us  your  best  price  on  either   five  or  six  hundred   M   box  common 
Cottonwood  for  Spring  delivery.     We  could  probably  vary  this  either  way 
one  hundred  thousand  feet  so  as  to  allow  you  to  fill  two  barges. 
Yours  truly. 

The   Speer  Box  &  Lumber  Co." 

"August   1st,  1901, 
Speer  Box  &  Lbr.  Co., 

Pittsburgh,   Pa. 
Gentlemen: 

Answering  yours  of  July  22nd,  beg  to  advise  we  are  waiting  on  the 
tow-boat  company  for  rates.     As  soon  as  this  information  is  received,  we 
can  quote  you  as  requested.    Asking  your  indulglence  as  above,  we  remain. 
Respectfully  yours. 

Three  States  Lumber  Co., 
W.  E-  S.  W.  E.  Smith,  Sec." 

"August  3rd,    1901 
Speer  Box  &.  Lbr.  Co., 

Pittsburgh,  Pa. 
Gentlemen: 

Your  favor  of  July  22nd  in  regard  to  SOO  or  600  M  feet  of  Box  Common 
Cotton  wood  was  duly,  received,  but  have  been  waiting  lo  get  a  satis- 
fiLctory  rate  before  we  could  quote  you.  Now  name  you  delivered  on 
Spring  water,  1"  Box  Common  Cottonwood  at  $13.  per  M.  Pittsburgh, 
V.  ,0-   B.,  barge. 

You  of  course  are  familiar  with  the  handling  of  this  stock  by  river, 
and  we  could  not  guarantee  any  definite  time  for  delivery,  and  if  this  price 
is  favorable,  should  be  pleased  to  hear  from  you,  at  which  time  we  could 
draw  up  a  more  explicit  contract  in  regard  to  stock  and  delivery.  Would 
■  say  that  we  hive  a  large  stock  of  Cottonwood  at  the  mills,  same  is  well 
'  tiianutaCtured,  and  can  take  care  of  you  for  your  entire  requirements  with- 
out any  trouble.  Shall  be  pleased  to  hear  from  you  further  in  reference 
to  same.. 

Respectfully  yours, 
W.  H.  G.  Three  States  lAr.  Co." 

"Pittsburgh,.  Pa.,  August  5,   1901. 
Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen: 

■    Yours  of  the  3rd  received  and  oontents  noted.   .If  we  shpMld  .take  three 
miltion    feet   of    Cottonwood   as    yon    quoted -what    reduotioit  woul^  .^on 
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giYC  us,  giving  you  the  privilege  of  shipping  it  when  you  can  by  water, 
knowing  that  you  will  have  to  be  governed  by  the  rises  in  the  river,  be- 
tween now  and  July,  1902.  Of  course  you  have  the  privilege  of  shipping 
any  lime  there  ii  water  between  now  and  the  first  of  July,  1902.  Please 
let  us  hear  from  you,  and  oblige 

Yours  truly. 

The  Speer  Box  8c  Lumber  Co." 


The  Speer  Box  &  Lbr.  Co., 
Pittsburgh,    Pa. 


"August  7,  1901. 


Yours '  5th  inst — We  would  not  care  to  take  over  million  feet  of  the 
C.  W,  at  this  time — as  quoted  in  ours  of  3rd  inst.  Let  us  know  regarding 
as  early  as  possible. 

Yours  truly. 


"Pittsburgh,  Pa.,  August  9,  1901. 
Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen: 

Yours  of  the  7th  inst.,  to  hand  and  in  reply  would  say  that  you  may 
enter  our  order  of  the  3rd  inst.,  and  you  may  draw  up  contract  for  same. 
I'ou  spoke  in  your  letter  of  the  3rd  that  you  could  take  care  of  our  en- 
tire requirements  and  as  we  would  require  considerably  more  than  one 
million  feet  we  would  like  to  make  contract  for  three  million  feet.  Would 
also  like  to  ask  (if  we  should  need  part  of  this  lumber  before  you  would 
be  able  to  ship  by  water)  what  your  lowest  price  would  be  delivered  by 
car.  We  would  prefer  to  buy  all  of  our  cotlonwood  from  one  firm  provid- 
ing you  would  make  a  satisfactory  price  and  delivery.  Kindly  let  us  hear 
from  you  at  once. 

Youra  truly. 

The  Speer  Box  &  Lumber  Co." 


"8/1*1901. 


Dear  Sirs: 

Yours  9th  inst.  Jn  accordance  with  same  we  have  entered  your  order 
for  one  million  feet  of  one  inch  box  common  cottonwood  at  $13.00  per 
M'  F.  O.  B.  barge  Pittsburgh,  Pa.  Terms  60  days  acceptance  or  2  per 
cent,  off  for  cash  ten  days^ — Our  inspection  and  measurement  to  govern. 
Owing  to  uncertainty  of  navigation  we  will  not  be  held  responsible  for 
failure  to  deliver  this  stock  by  any  given  time,  but  will  arrange  to  get 
up  just  as  soon  as  deemed  safe  by  transportation  company.  In  regard 
to  larger  quantity  of  same  material  will  take  this  matter  up  with  you  later. 
The  best  price  we  could  name  you  by  rail  dei'd  Pittsburgh  is  $16.50.  If 
the  foregoing  arrangement  is  satisfactory  to  yon  let  us  have  your  approval 
by  return  mail. 

Yours  truly, 

Thcee  Stales  Lumber  Co., 
Grebee."' 
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"Pittsburgh,  Pa.,  August  16,  1901. 
Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen: 

"We  have  yours  of  the  14th  inst.,  to  hand  and  note  that  you  have  en- 
tered our  order  for  one  million  feet  of  one  inch  Box  Common  Cotton- 
(vood  at  $13.00  per  M,  F.  O,  B.  barge,  Pittsburgh,  Pa.,  terms  to  be  two  per 
cent  off  for  cash  ten  days,  your  inspection  and  measurement  to  govera 
Now  in  reply  to  this  we  of  course  would  like  to  have  this  lumber  not 
later  than  June,  1902.  and  before  this  date  if  possible  to  get  up  by  water. 
You  say  in  your  letter  that  you  will  deliver  this  stock  just  as  soon  as 
deemed  safe  by  transportation  company  and  of  course  you  may  have  a 
chance  to  get  this  up  this  Fall  or  early  Spring. 

Regarding  a  larger  quantity  we  would  say  that  we  will  be  pleased  to 
contract  with  you  for  considerable  more  of  this  stock  and  wish  that  you 
would  take  this  matter  up  at  your  earliest  convenience.  We  could  not 
handle  any  of  this  stock  by  rail  at  $16.50  as  that  price  is  considerably  too 
high.  Trusting  that  you  will  be  able  to  supply  us  with  all  our  future 
wants,  and  can  make  the  price  such  as  we  can  buy  from  you,  we  beg  to 

The  Speer  Box  &  Lumber  Co." 

6.    The  telegram  and  letters  in 
tract  increasing  the  quantity  of  lumbe 

Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen: 

We  have  yours  of  the  14th  inst.  to  hand  and  note  that  you  have  en- 
tered our  order  for  one  million  feet  of  one  inch  Box  Common  Cotton- 
wood at  $13.00  per  M,  F.  O.  B.  barge,  Pittsburgh,  Pa.,  terms  to  be  two 
per  cent  off  for  cash  ten  days,  your  inspection  and  measurement  to  govern. 
Now  in  reply  to  this  we  of  course  would  like  to  have  this  lumber  not 
later  than  June,  1902,  and  before  this  date  if  possible  to  get  up  by  water. 
Vou  say  in  your  letter  that  you  will  deliver  this  stock  just  as  soon  as 
deemed  safe  by  transportation  company;  and  of  course  you  may  have  a 
chance  io  get  this  up  this  Fall  or  early  Spring, 

Regarding  a  larger  quantity  we  would  say  that  we  would  be  pleased 
10  contract  with  you  for  considerable  more  of  this  stock  and  wish  that 
you  would  take  this  matter  up  at  your  earliest  convenience.  We  could 
not  handle  any  of  this  stock  by  rail  at  $16.50  as  that  price  is  considerably 
too  high.  Trusting  that  you  will  be  able  to  supply  us  with  all  our 'future 
wants  and  to  make  the  price  such  as  we  can  buy  from  you,  we  beg  to  remain. 
Yours  truly. 

The  Speer  Box  &  Lumber  Co." 

bpeer  Box  &  Lbr.  Co..  "8/23rd,   1901. 

Pittsburgh,   Pa. 
Dear  Sirs: 

Yours  16th  inst.  We  will  advise  you  in  day  or  two  in  reference  to  in- 
creasing the  order  to  3  million  feet.  We  will  look  over  our  stocks  and 
thereby  be  sure  we  can  spare  the  amount  at  time  navigation  opens.  You 
rid  at  one  time  use  1"  gum.  Are  you  still  using  any?  We  might  be  able 
to  close  contract  on  gum  also?     Advise. 

Yours  truly, 

Three  States  Lumber  Co. 
W,  H,  G." 
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"Pittsburgh,  Pa.,  August  26,  1901. 

Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen; 

Yours  of  the  23rd  inst.,  to  hand  and  in  reply  would  say  we  hope  you 
will  be  able  to  increase  our  order  to  three  million  feet  of  Cottonwood,  as 
we  said  before  we  would  prefer  buying  all  from  one  party  and  then  we 
would  know  the  kind  of  stock  we  would  receive.  As  to  one  inch  gum 
would  say  that  we  do  not  use  Gum  at  all.  We  did  use  Gum  at  one  time 
but  found  that  our  trade  here  would  not  have  it.  Thanking  you  for  your 
suggestion,  we  beg  to  remain. 

Yours  truly. 

The  Speer  Box  &  Lumber  Co." 

"Sept.  2nd,  1901. 
The  Speer  Box  &  Lbr.  Co,, 

Pittsburgh,  Pa. 
Gentlemen : 

Referring  to  your  letter  August  26th,  we  wired  you  Saturday  to  the 
effect  that  we  would  increase  the  order,  but  could  not  guarantee  delivery. 
In  -accordance  with  this,  the  original  contract  now  reads  three  million 
feet,  on  the  same  terms  as  our  original  letter  of  acceptance  of  the  million 
feet,  and  as  stated,  owing  to  the  uncertainty  of  navigation,  it  would  be 
impossible  for  us  to  guarantee  any  definite  time  for  the  delivery  o£  this 
stock.  Our  understanding  is  that  the  price  is  $13.00  per  M  feet  F.  O.  B. 
barge,  Pittsburgh,  you  to  unload  and  pay  any  wharfage  charges  that  might 
be  assessed.  Kindly  acknowledge  receipt  of  this  letter  and  oblige.  In  the 
meantime,  should  you  need  any  stock  by  rail  at  the  price  named  you  some 
time  ago,  should  be  very  glad  to  get  it  to  you. 
Respectfully  yours, 
W.  H,  G.  Three  States  Lbr.  Co." 

"Pittsburgh,  Pa.,  Sept..  4,  1901. 
Three  States  Lumber  Co., 

Cairo,  111. 
Gentlemen: 

We  have  yours  of  the  2nd  inst.,  to  hand,  also  your  wire  saying  that 
you  would  increase  our  order  to  three  million  feet,  but  could  not  guarantee 
delivery.  We  now  understand  it  that  you  have  our  order  for  three  million 
feet  of  Cottonwood  to  be  delivered  F.  O.  B.  barge,  Pittsburgh  at  S13.00. 
Of  course  we  understand  that  you  cannot  guarantee  delivery  on  account 
of  water,  bgt  you  are  to  use  your  best  endeavors  when  the  water  will  per- 
mit you  to  deliver  this  stock  to  us.  Further,  our  understanding  is  that 
we  are  to  unload  and  pay  all  wharfage  charges  at  Pittsburgh.  We  trust 
that  the  water  will  permit  you  to  get  some  stock  to  us  in  the  early  Fall 
and  that  the  whole  three  million  can  be  delivered  within  due  time. 
Yours  truly, 

The  Speer  Box  &  Lumber  Co." 

"Sept.  6th,  1901. 
Speer  Box  &  Lbr.  Co., 

Pittsburgh,  Pa. 
Gentlemen: 

We  acknowledge  your  favor  of  the  4th  instant.  Your  understanding 
in  the  matter  is  correct,  and  we  shall  use  our  best  efforts  to  get  the  lumber 
to  you  on  the  first  water. 

Respectfully  yours, 
W.  H.  G,  Three  States  Lbr.  Co." 
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Telegram : 

"Received  at  No.  249  5th  Ave.,  near  Wood  St.,  Pittsburgh,  Pa. 
Dated  Cairo,  111.,  Aug.  31  Aug.  31,  1»1. 

To  Speer  Box  &  Lumber  Co., 
Pgh..  Pa. 
Will  increase  order  but  cannot  guarantee  delivery  your  letter  twenty 
oixth.     . 

3  States  Lumber  Co." 

7.  Plaintifi's  statement  of  claim — referring  to  the  exhibits  (A  and  B) — 

"Which  said  letters,  telegram  and  correspondence  above  mentioned  and 
set  forth  contained  the  entire  contract  between  the  plaintiff  and  defend- 
ant; nor  were  there  any  subsequent  negotiations,  arrangements,  or  agree- 
ments, either  varbally,  or  in  writing,  in  any  way  changing,  altering  or 
affecting  said  contract." 

8.  The  quantity  of  lumber  delivered  under  the  contract  was  1,495,650 
feet;   the   quantity   undelivered,    1,504,350   feet. 

9.  Prom  these  exhibits  (A  and  B)  we  are  brought  face  to  face  with 
the  question  upon  which  the  whole  controversy  turns:  Within  what  period 
was  the  three  million  contract  to  be  performed?  Not  later  than  July  1, 
1902 — but,  definitely,  when  deemed  safe  by  the  transportation  company. 
That  was  made  certain  by  the  ample  stage  of  water  in  March,  1902,  when 
the  two  barges  were  shipped  and  delivered  to  plaintiff.  It  is  undisputed 
that  the  whole  shipment  up  to  the  three  million  feet  could  have  been  de- 
livered at  that  time,  and  at  other  times,  by  water,  in  March,  April  and 
May,  1902. 

10.  The  meaning  of  the  contract  is  not  doubtful,  but  easy  of  interpre- 
tation. It  is  plain  that  the  parties  had  in  mind  Spring  delivery,  1902  (Spring 
running  from  March  21  to  June  21,  1902)  and  not  later  than  July  1,  1902— 
delivery  by  water  when  deemed  safe  by  the  transportation  company.  Until 
that  period  arrived,  there  was  uncertainty;  and  to  this  uncertainty  relate 
the  expressions;  "•  •  •  could  not  guarantee  any  definite  time  for  de- 
livery." "•  •  *  will  not  be  held  responsible  for  failure  to  deliver  •  •  • 
by  any  given  time."  "Impossible  •  •  •  to  guarantee  any  definite  time 
for  delivery."     "Cannot  guarantee  delivery  on  account   of  water." 

11.  That  the  Contractual  intent  of  the  parties  was  Spring  delivery  by 
water,  in  1902 — in  any  event  not  later  than  July  1st — is  the  only  conclusion 
that  can  fairly  be  drawn  from  the  exhibits  (A  and  B). 

At  the  risk  of  repetition — but  for  sake  of  clearness — we  quote  from 
the  exhibits: 

Excerpts  from  Exhibit  A: 
Letter— plaintiff  to  defendant— July  16.  1901: 

"We  will  be  in  the  market   between  now  and  February  first  for  one 
million  feet  of  4/4  Box  Common  Cottonwood    •    *    •." 
Letter— defendant  to  plaintiff— July  19,  1901: 

"Might  be  possible  that  later   on  we   could  figure  on   barge  delivery, 
but   would   not   care   to   make  price  at   this   time,   as  stock  could   not   be  de- 
livered  until   next   Spring." 
Letter— plaintiff  to  defendant— July  ZZ,  1901: 

"•    •    •    quote  us  your  best  price    •    *    •    for  Spring  delivery." 
Letter — defendant  to  plaintiff — August  1,  1901: 

"We  arc  waiting  on  the  tow-boat  cqjnpany  for  rates." 
Letter— defendant  to  plaintiff— August  3,  1901: 

"Now  name  you  delivered  on  Spring  water  1"  Box  Common  Cotton- 
wood at  $13.00  per    M.   Pittsburgh    F.    O.    B.    barge    •    •     *    ."     You   of 
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course  are  familiar  with  the  handling  of  this  stock  by  river,  and  we  could 
iiot  guarantee  any  definite  time  for  delivery.    ♦    •    •" 
Letter— plaintiff  to  defendant— August  S,  1901: 

"•  *  *  If  we  should  take  three  million  feet  •  *  ♦  what  reduc- 
tion would  you  give  us,  giving  you  the  privilege  of  shipping  it  when  yotl 
can  by  water,  knowing  that  you  will  have  to  be  governed  by  the  rises  in 
ihe  river  between  now  and  July,  1902."  "•  ♦  •  you  have  •  ♦  •  priv- 
ilege of  shipping  any  time  there  is  water  between  now  and  the  firat  of 
July,  1902." 

In  closing  the  contract  for  one  million  feet  defendant  in  letter  to'  plaintiff, 
August  14,  1901,  says:  ' 

"Owing  to  •  •  •  uncertainly  of  navigation,  we  will  not  be  held 
responsible  for  failure  to  deliver  this  stock  by  any  given  time,  but  will 
arrange  to  get  up  just  as  soon 'as  deemed  safe  by  transportation  company." 
Letter-^laintiS  to  defendant— August  16,  1901: 

"You  say  in  your  letter  that  you  will  deliver  this  stock  just  as  soon 
as  deemed  safe  by  transportation  company,  and  of  course  you  may  have 
a  chance  to  get  this  up  this  Fall  or  early  Spring." 
Excerpts  from  Exhibit  B: 
Letter — plaintiff  to  defendant— August  26,  1901: 

"•    •    *  .  we  hope  you  will  be  able  to  increase  our  order  to  three  mil- 
lion feet  of  Cottonwood    *    •    •." 
Letter— defendant  to  plaintiff — September  2,  1901: 

"We  wired  you  Saturday    ♦    •     •    that  we  would  increase  the  order, 
but   could   not   guarantee    delivery.     In   accordance  with    this    the  original 
contract  now  reads  three  million  feet,  on  same  terms  as  our  original  letter 
of  acceptance  of  the  million  feet." 
Letter— plaintiff  to  defendant— September  4,  1901: 

"*  ■  *  you  have  our  order  for  three  million  feet  of  Cottonwood. 
■  •  •  Of  course  we  understand  •  *  •  you  cannot  guarantee  delivery 
on  account  of  water,  but  you  are  to  use  your  best  endeavors  when  the 
water  will  permit  you  to  deliver  this  stock  to  us."  "•  *  •  we  trust  that 
the  water  will  permit  you  to  get  some  Stock  to  us  in  the  early  Fall  apd 
that  the  whole  three  million  can  be  delivered  within  due  time." 
I.,etter— defendant  to  plaintiff— September  6,  1901: 

"•    ■    •    we  shall  use  our  best  efforts  to  get  the  lumber  to  you' on  the 

12.  There  is  nothing  in  the  pleadings — or  in  the  correspondence  sub- 
sequent to  July  1,  1902 — that  warrants  the  conclusion  that  the  contractual 
lime  limit  tor  performance   extended   beyond  July   1,   1902. 

Time  was  of  the  essence  of  the  contract,  and  was  never  waived — for 
waiver  is  not  averred  in  the  statement  of  claim.  Instead,  plaintiff  attempts, 
by  letters  subsequent  to  July  1,  to  show  an  interpretation  of  the  contract 
different  from  that  expressed  by  exhibits  A  and  B.  An  examination  of 
these  letters  fails  to  disclose  any  such  interpretation— for  the  minds  of  the 
parties  nowhere  meet  and  agree  on  a  construction  differing  from  the  nat- 
ural and  reasonable  one  flowing  from  the  contractual  exhibits  (A  and  B), 
In  addition,  the  alleged  construction  of  the_  contract,  by  the  conduct  of 
the  parties  subsequent  to  Jtily  1,  1902,  is  not  averred  in  the  pleadings. 

13.  It  being  undisputed  that  navigation  was  deemed  safe  by  the  trans- 
portation company,  in  March,  1902,  when  the  two  barges  were  delivered — 
and  that  the  residue  of  the  three  million  feet  could  then  have  been  de- 
livered— counsel  for  defendant  contends  that  the  breach  of  contract — if 
any  breach  there  was — then  arose,  and  a  right  of  action  accrued.  There 
i.4  much  force  in  this  contention,  and  probably  it  is  conclttsive  of  the  rights 
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of  the  parties.    In  any  event,  the  time  of  the  breach  could  not  be  fixed  later 
than  July  1,   1902 — or  more   than  six  years  prior  to  the  bringing  of  this 

14.  The  breach  of  contract  having  occurred  (a)  in  March,  1902 — when 
there  was  ample  water  transportation  deemed  safe  by  the  transportation 
company— or  (b),  viewing  the  time  most  favorably  in  the  interest  of  plain- 
tiff, not  later  than  July  1,  1902,  it  is  unnecessary  Co  consider  the  question 
cf  damages;  for  all  damages  (even  nominal)  are  barred  by  plaintiff's  fail- 
ure to  bring  its  action  within  the  limitary  period  of  six  years.  But.  un- 
necessary as  it  is  to  discuss  the  question  of  damages,  it  will  not  be  amiss 
to  mention  that  there  is  not  a  particle  of  testimony  that  through  March, 
April,  May  June,  July  and  August,  1902,  the  fair  market  value  of  lumber 
was  in  excess  of  the  contract  price  of  $13.00  a  thousand  f.  o.  b.  barge,  at 
Pittsburgh.  In  all  that  period— whether  Jhe  breach  be  measured  as  of 
March,  or  as  of  July  1,  1902 — plaintiff  lost  nothing.  Presumably,  without 
-testimony  to  the  contrary,  it  could  have  gone  into  the  market  and  pur- 
chased at  figures  not  in  excess  of  the  contract  price. 

CONCLUSIONS  OF  LAW. 

1.  PlaintifTs  right  of  action  having  accrued,  if  not  in  March,  1902,  cer- 
tainly not  later  than  July  1,  1902,  the  limitary  bar  of  the  statute  began 
1o  run  and  finished  its  six-year  course  before  the  bringing  of  ^hia  action, 

2.  Spring  delivery  was  the  substantial  time  in  the  minds  of  the  par- 
ttes.  It  related  to  the  water  stages  usually  to  be  expected  at  that  season 
of  the  year.  Both  parties  were  familiar  with  that  fact  and  must  be  con- 
sidered as  having  contracted  with  reference  to  it.  By  the  broadest  inter- 
pretation of  the  three  million  contract,  the  time  limit  of  performance  could 
not  be  extended  beyond  July  1,  1902.  This  construction  is  the  plain  mean- 
tug  of  the  contract  itself — a  meaning  harTnonizing  with  common  experience 
tfl   the   every-day   business   transactions   of   the   world. 

The  time  of  performance  was  not  uncertain — to  be  performed  within  a 
reasonable  time — but  certain,  from  the  happening  of  the  contingency  when 
"deemed  safe  by  transportation  company" — a  contingency  that  happened 
in  the  water  stages  of  the  river  as  early  as  March,  and  at  other  times  in 
April  and  May,  19(K;  and  upon  that  happening,  the  time  of  performance 
became  as  fixed  and  certain  as  if  the  contract  had  originally  named,  for 
example,  March  1,  1902. 

Spring.  "The  season  of  the  year  when  plants  begin  to  vegetate  and 
growi  the  vernal  season,  usually  comprehending  the  months  of  March, 
April  and  May  in  the  middle  latitudes  north  of  the  equator." 

.  Webster's  Dictionary. 

Spring.  "One  of  the  four  seasons  of  the  year,  so  called  because  it  is 
the  time  when  vegetation  'springs,'  as  it  were  to  life.  In  the  temperate 
regions  of  the  northern  hemisphere  it  includes,  in  a  vague  and  indefinite 
way,  the  months  of  March,  April  and  May." 

Johnson's  Universal  Cyclopedia. 

Spring.  "Of  the  astronomical  year  begins  with  the  vernal  equinox, 
about  March  2Ut,  and  ends  with  the  summer  solstice,  about  June  21st." 

Webster's  Dictionary. 

Parker  vs.  Selden,  69  Conn.,  544,  was  an  action  brought  by  a  vendor 
against  a  vendee  for  damages  for  refusing  to  accept  an  order  of  lumber 
which  was  to  be  delivered  on  "Spring  shipment."  The  vendee  claimed 
that  Spring  shipment  required  delivery  in  March,  April  or  May — and  in 
any  event  not  later  than  July  1st — and  denied  that  the  vendor  had  made 
shipments  in  accordance  with  the  contract.  The  Court,  in  ruling  that  "Spring 
shipment"  required  delivery  prior  to  July  Ist,  said; 
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"Every  other  item  in  respect  to  which  the  plaintiff  claimed  t 
damages,  was  for  something  which  happened  after  Jnly  1st,  1894.  If  the 
period  for  'Spring  shipment'  named  in  the  order,  did  'not  extend  beyond 
the  first  day  of  July,  1894,  the  defendant  could  not  be  made  liable  for  these 
items  under  the  order.  It  was  for  this  reason  that  the  plaintiff  claimed 
that  by  "Spring  shipment'  in  the  order,  was  meant  a  period  extending 
through  the  summer  of  1894.  This  expression  might  be  held  to  mean  just 
what  the  calendar  names  as  the  Spring  months,  viz.,  March,  April  and 
May;  or  there  might  be  given  to  it  a  somewhat  more  popular  meaning,  as 
the  period  when  vegetation  begins  to  put  forth,  extending  in  this  latitude 
from  about  the  middle  of  March  to  about  the  middle  of  June.  But  there 
is  no  meaning  which  can  be  given  to  it  which,  as  matter  of  law,  could  make 
it  extend  beyond  the  first  of  July.    ♦    *    • 

"The  plaintiff  did  offer  evidence  which  he  claimed  would  prove  that 
the  parties~-defendant  and  plaintiff — had  by  their  conduct  extended  the 
period  of  'Spring  shipment'  so  as  to  include  the  whole  season  of  1894. 
This  evidence  was  objected  to  and  ruled  out.  We  think  this  ruling  is  cor- 
rect.    It   sought   to   prove   a   contract   different   from   the   one   alleged." 

3.  Plaintiff's  contention,  that  even  if  the  extreme  limit  of  contractual 
time  of  performance  was  "between  now  and  July,  1902,"  that  meant  to  July 
31st,  is  not  well  founded. 

In  Rankin  vs.  Woodworth.  3  P.  &  W.,  48,  the  Court  said: 
"By  the  contract  the  work  was  to  be  finished  by  the  ensuing  month 
of    November,   which,    in    the    popular   acceptation   of   the   word,    excludes 
the  month.    When  the  thing  is  ordered  by  a  particular  day,  it  is  with  the 
view  of  having  the  use  of  it  on  the  day." 

In  Miller  vs.  Phillips  ct  al.,  31  Pa.,  230,  the  Court  said: 
"On  the  16th  of  October,  1856,  Phillips  and  Kink  contracted  with 
Miller  to  furnish  the  materials  and  build  for  him  a  brick  dwelling-hone, 
of  given  dimensions,  'to  be  finished  by  April  next.'  Judicial  construction 
according  with,  the  common  understanding  of  the  country,  has  defined  thii 
expression  to  mean,  before  the  1st  of  April." 

In   Express  Publishing  Co.  vs.  Aldinc  Press,   126  Pa.,  347,   the  Court 

"A  contract  to  complete  work  by  a  certain  time,  means  that  it  should 
be  done  before  that  time." 

4.  Defendant  is  entitled  to  a  verdict  in  its  favor. 

And  now,  February  27,  1913:  Verdict  in  favor  of  defendant.  If  no 
ejcceplions  thereto  are  filed  within  the  time  fixed  by  law — after  notice  to 
the  parties,  or  their  attorneys — the  Prothonotary  will  enter  Judgment 
thereon. 
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Bankruptcy Mortgage  of  leasehold Printing  presses  on  ttasehold Sepa- 
rate sale  of Validity  of  sale Recording  lease -Act  of  April  27th,  18SS 

—^Failure  to  acknowledge  lease. 

A  leasebold  waa  mortKaKed  under  tbe  Act  of  April  27th,  ISSG  "tOKether  with 
all  pressee,  type,  cages  •  •  •  with  the  leasehold  pramlees."  The  leasee  be- 
came bankrupt  and  the  prespes,  typ«,  etc.  by  order  of  the  referee  wer«  void  with- 
out the  leasehold,  the  order  of  sale  providing  "that  the  said  lien  be  transferred 
to  the  fund  realized  from  the  sale  of  the  mortgaged  property  and  that  the  said 
lien  be  preserved  as  axalnst  said  fuod     •     •     •" 

Bttd  that  the  fact  that  the  leBBpheld  was  not  sold  did  not  affect  the  Order  Of 
'  the  bankruptcy  court  preservtnK  the  Hen  of  the  mortgase  on  the  fund  arising;  from 
the  sale  of  the  presses,  type,  etc. 

The  mortgase  of  the  leasehold  was' recorded  together  with  the  lease,  which 
the  leaaor  had  failed  to  acknowledge.  Held  that  the  terms  of  the  Act  of  April 
STth,  18GB  had  not  been  compiled  with  and  that  therefore  no  preference  was  cre- 
ated which  entitled  the  mortgagee  to  the  proceeds  of  the  sale  of  the  leasehold. 

No.  6679  in  Bankruptcy.  United  States  District  Court,  Western  Dittrict  of 
Pennsylvania. 

/.  B.  Orr,  for  receiver. 

Chantler  &  McCltmg.  for  mortgagee. 

/,  Garfield  Houston,  for  creditors. 

REPORT  AND  OPINION  OP  THE  RRFF.REF.  SUR  DISTRIBUTION 

OF  THE  FUNDS  SHOWN  BY  THE  FIRST  ACCOUNT 

OF  THE  TRUSTEE. 

On  March  10th,  1914,  the  Trustee  filed  his  account  as  Receiver  and 
as  Trustee  showing  a  balance  in  his  hands  for  distribution  of  $7,063.14. 
Of  this  amount  the  sum  nf  $6,967.75  was  the  proceeds  of  the  sale  of  certain 
machinery,  equipment,  etc.,  after  the  deduction  of  the  expenses  of  adver- 
tising and   making   the   sale   thereof. 

At  the  hearing  on  the  account  of  the  Trustee  Ihe  said  sum  of  $6,967.75 
was  claimed  by  the  First-Second  National  Bank  under  a  mortgage  of  a 
leasehold  by  the  bankrupt  to  said  Bank.  This  claim  of  the  mortgagee 
was  resisted  on  behalf  of  George  A.  Ormiston  and  Arch  S.  Dick,  trading 
a.t  the  Dick  Press,  as  the  assignees  of  certain  wage  claims  against  the 
bankrupt  company  amounting  to  the  sum   of  $1,205.65. 

A  claim  was  also  presented  on  behalf  of  the  McKenna  Bros.  Brass 
Company,   the   landlord   of   the   bankrupt,   for  certain  rent. 

The  mortgage  of  the  First-Second  National  Bank  was  to  secure  the 
sum  of  $10,000,  and  if  said  mortgage  is  entitled  to  be  paid  out  of  the  fund 
now  for  distribution,  there  will  be  but  the  small  balance  of  $95.39  for  dis- 
tribution amongst  the  other  creditors,  including  said  assignees  of  wage 
claims. 

At  the  hearing  on  the  account  the  claim  of  the  Bank  as  mortgagee, 
and  the  objections  thereto,  were  argued  and  subsequently,  on  May  9th, 
1914,  the  ReceJver  and  Trustee;  the  First-Second  National  Bank  and  its  Re- 
ceiver, and  the  Dick  Press  and  other  creditors  filed  a  stipulation  agreeing 
upon  the  facts  to  be  considered  in  passing  upon  the  claim  raised  by  said 
mortgagee  and  the  objections  thereto.  The  facts  as  agreed  upon  are  as 
follows:  On  January  1.1th,  1909,  the  bankrupt  executed  and  delivered  a 
mortgage  to  the  Second  National  Bank  of  Pittsburgh  in  the  sum  of  $10,000, 
said  mortgage  being  duly  acknowledged  by  the  President  of  the  Bankrupt 
Company,  and  was  to  secure  a  certain  promissory  note  given  by  the  bank- 
rupt to  said  Second  National  Bank  in  said  sum  of  $10,000.  The  property 
mortgaged  was  a  certain  leasehold  occupied  by  the  bankrupt  under  a  lease 
Irom  McKenna  Bros.  Brass  Company,  "together  with  all  presses,  type, 
-es.  fixtures  and  other  property  upon  or  within  said  leasehold  premises 
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and  being  and  belonging  to  the  said  W.  M.  Dick  Company,  of  which  a 
schedule  is  hereto  attached  and  to  be  recorded  with  this  mnrtgage."  The 
mortgage  further  provided,  "that  if  at  any  time  during  the  term  for  which 
this  mortgage  is  made  the  property  hereby  granted  and  conveyed  shall 
become  so  depreciated  in  value  as,  in  the  judgment  of  the  mortgagee,  to 
impair  its  security,  the  mortgagor  shall,  upon  ten  days'  notice  in  writing, 
repair  such  deficiency,  in  default  of  which  this  mortgage  and  all  moneys 
due  thereunder  shall  become  due  and  payable  at  once  without  further 
notice."  The  leasehold  thus  mortgaged,  with  the  appurtenances,  was  for 
the  term  of  five  years  and  four  months  from  the  second  day  of  January, 
1909,  or  until  the  second  day  of  May,  1913.  This  lease  was  attached  to 
the  mortgage,  and  was  not  acknowledged  by  McKenna  Bros.  Brass  Com- 
pany, the  lessors.  The  mortgage  witlt  the  lease  attached  was  recorded  in 
the  office  of  the  Recorder  of  Deeds  of  Allegheny  County  on  January  21, 
1909,  in  Mortgage  Book  Vol.  1353.  page  267.  The  lease,  without  the 
acknowledgment  of  the  lessor,  was  recorded  in  Mortgage  Book  Vol.  1353, 
page  270,  immediately  following  the  mortgage.  The  original  mortgage 
shows  the  ctrtificate  of  the  Recorder  that  said  mortgage  had  been  duly 
recorded. 

On  February  27,  1913,  the  petition  in  bankruptcy  in  this  case  was 
filed,  and  A,  C.  Ellis  was  appointed  Receiver.  Under  an  order  of  Court 
ihe  Receiver  conducted  the  business  oi  the  bankrupt  until  June  30,  1913, 
and  his  account  of  such  conduct  of  the  business  shows  a  surplus  of  re- 
ceipts over  expenditures  in  conducting  the  business  of  $111.39.  On  August 
9tli,  1913,  the  Receiver  presented  to  the  Bankruptcy  Court  his  petition 
setting  forth  that  portion  o*"  the  bankrupt's  estate  consisting  of  certain 
I'^rinting  presses  and  other  machinery.  Attached  to  the  petition  was  the 
consent  of  the  Receiver  of  the  First-Second  National  Bank  to  said  sale 
discharged  of  the  lien  of  the  said  mortgage,  "provided  that  the  said  lien 
be  transferred  to  the  fund  realized  from  the  sale  of  the  mortgaged  prop- 
erty, and  that  the  said  lien  be  preserved  as  against  said  fund  in  the  same 
matuier,  and  to  the  full  eifect  of  the  lien  now  held  against  the  said  mort- 
gaged property."  Thereupon,  the  order  of  August  9th,  1913,  was  made  by 
the  Court  to  sell  the  prinimg  presses  and  other  property  described  in 
the  petition,  '"It  appearing  that  the  said  mortgagee  has  given  its  consent 
in  writing  to  the  said  sale  and  the  lien  oF  the  said  mortgagee  is  directed 
to  be  transferred  to  and  preserved  against  the  iund  to  be  realised  from 
the  said  sale  to  the  same  eflect  as  the  said  mortgagee  now  has  a  lien 
against  th^  mortgaged  properly."  In  pursuance  of  said  order  the  Receiver 
sold  the  machinery  and  equipment  of  the  bankrupt,  and  the  proceeds  of 
said  sale,  to  wit,  the  sum  of  $6,967.75  is  now  for  distribution.  The  Re- 
ceiver did  not  fell  the  lease  or  leasehold  held  by  the  bankrupt  from  Mc- 
Kenna Bros.  Brass  Company. 

By  release  dated  January  8th,  1907,  made  by  McKenna  Bros.  Brass 
Company,  the  landlord,  and  delivered  to  the  Second  National  Bank,  mort- 
gagee, the  said  McKenna  Bros.  Brass  Company,  lessors,  postponed  any 
lien  or  right  of  distress  for  rent  against  the  machinery  or  equipment  owned 
by  the  W.  M.  Dick  Company  situate  on  the,  Itased  premises,  and  included 
in  the  mortgage  given  by  the  W,  M.  Dick  Company  to  the  Second  National 
Bank. 

The  -ighl  of  the  Receiver  of  the  First-Second  National  Bank  to  re- 
ceive, as  mortgagee,  tht  proceeds  of  ihc  machinery,  fixtures,  etc.,  now  for 
(liNtribution  is  resisted  iiptm  two  grounds,  first,  because  it  is  said  that  the 
Receiver  did  not  sell  the  leasehold  mortgaged,  but  only  the  presses  and 
other  machinery  which  wtrc  appurtenance,?  1r>  the  leasehold,  and  which, 
without   the  leasehold,   could    not   be    separately    sold,  as    is   claimed,  and, 
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!iecond,  because  the  iiicirt;ra.ge  as  against  ttie  Trustee  and  other  creditors, 
is  invalid  because  the  lea^e  between  McKenna  Bros.  Brass  Company  and 
the  Bankrupt  was  not  lawfully  recorded  as  required  by  the  law  of  Penn- 
sylvania to  give  the  mor'-^^agee  a  valid  lien  as  against  the  Trustee  and 
other   creditors   in   the   bankruptcy   proceedings. 

As  to  the  first  objection,  the  Referee  is  of  opinion,  that  it  is  not 
well  taken.  The  Bankruptcy  Court  expressly  ordered,  with  the  consent 
of  the  mortgagee,  that  a  portion  of  the  property  mortgaged,  to  wit,  the 
machinery,  presses  and  other  personal  property,  should  be  separately  sold, 
and  the  sale  by  the  Receiver  was  in  nursuance  of  said  order.  The  Referee 
sees  no  reason  why  the  Bankruptcy  Court,  as  a  Court  of  Equity,  with 
the  consent  of  the  mortgagee,  should  not  make  an  order  that  the  mort- 
i^aged  premises  should  be  sold  by  ihe  Receiver  in  parcels  or  in  such  way 
as  the  Bankruptcy  Court  may  deem  for  the  best  interests  of  all  con- 
cerned. 

It  is  argiied  by  counsel  for  the  wage  claimants  and  other  creditors, 
that  under  the  authority  of  Stock  vs.  German  Catholic  Press,  230  Pa.,  127, 
the  printing  presses  and  other  appurtenances  cannot  be  sold  apart  from 
the  leasehold. 

The  Referee  does  not  understand  this  case  as  authority  for  this  posi- 
tion. That  case  merely  decides,  that  after  the  expiration  of  the  leasehold 
the  mortgage  creates  no  lien  on  the  personal  property  appurtenant  to 
.said  leasehold. 

The  Referee  is  of  opinion,  that  the  order  of  the  Bankruptcy  Court 
under  which  the  sain  in  this  case  was  made  is  not  affected  in  any  way 
by  said  case. 

The  other  objection,  namely,  that  the  lien  of  the  mortgage  of  the 
First-Second  National  Bank  is  invalid  as  against  the  Trustee  and  other 
creditors  for  want  of  record,  the  Referee  is  of  opinion  must  be  sustained. 
Under  the  Act  of  Assembly  of  the  27th  of  April.  18SS,  Section  8,  P.  L. 
j69,  which  confers  upon  lessees  the  right  to  mortgage  leaseholds,  the  lease- 
hold, as  well  as  the  mortgage,  is  required  to  be  recorded  in  the  proper 
county.  Under  the  Act  of  May  28th,  1715.  Section  2nd,  1  Smith's  Lawi.  94. 
all  conveyances  before  being  recorded  must  be  acknowledged  or  duly 
ITOven  as  a  prerequisite  ;o  such  record.  If  a  deed  or  other  instrument 
be  not  so  acknowledged  or  proven,  although  it  be  recorded  by  the  Re- 
corder, and  appears  in  the  records  of  the  proper  county,  it  is .  not  to  be 
considered  as  recorded,  and  giving  the  constructive  notice  which  the  law 
attaches  to  recorded  instruments.  Kerns  vs.  Swopc,  2  Watts,  75;  UcKean 
Co.  vs.  Mitchell,  35  Pa.,  269.  U  is  true,  that  substantial  compliance  with 
the  law  requiring  the  recording  of  the  leasehold,  mortgages  and  leases 
is  all  that  is  required.  Gill  vs.  Weston,  110  Pa.,  305,  yet  there  is  no  case 
holding,  that  where  there  is  a  failure  to  comply  with  the  law  requiring 
acknowledgment  or  proof  before  record,  there  is  a  substantial  compliance 
with  the  law.  It  is  admitted  in  this  case,  that  although  the  lease  was 
placed  upon  the  record  in  Allegheny  County  in  the  mortgage  book  imme- 
diately following  the  record  of  the  mortgage,  yet  said  lease  was  never 
acknowledged  by  the  lessor;  and  consequently  the  spreading  of  it  on  the 
record  book  was  without  warrant  of  law,  and  invalid  to  effect  the  cred- 
itors with  notice  of  said  mortgage.  As  is  pointed  out  in  Ladley  vs. 
Creighton,  70  Pa.,  490,  the  proper  way  for  the  Bank  in  this  case  to  have 
done,  was  to  have  obtained  the  acknowledgment  or  proof  of  the  execution 
of  the  lease  by  McKenna  Bros.  Brass  Company  before  having  the  lease 
recorded. 

The  Referee  is  of  opinion,  that  as  against  the  Tntstee,  who  has  all 
the  rights  of  a  levying  creditor  under  the  Bankruptcy  Law,  the  mortgage 
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litld  by  the  Receivi;r  of  the  First-Second  National  Bank  is  invalid.  It 
vtas  suggested,  that  under  the  order  of  the  Court  directing  the  sale,  the 
lien  of  the  Bank's  mortgage  was  unassailable.  The  Referee  does  not  so 
understand  said  order.  Tht  order  merely  preserves  whatever  lien  the  Bank 
had  against  the  fund,  and  if  there  was  no  lien  against  the  property  sold, 
no  lien  against  the  proceeds  is  conferred  bv  said  order  of  the  Bankruptcy 
Court. 

The  Referee  is  of  opinion,  that  the  fund  in  dispute  must  be  held  by 
'.he  Trustee  and  distributed  to  the  creditors  in '  bankruptcy  in  the  order 
prescribed  by  the  Bankruptcy  I.,aw. 

WILLIAM   R.  BLAIR. 

Referee  in  Bankruptcy. 


•t  arising  in  another  slate Act  of  May  9th,  1913 

T&e  libellont  who  had  been  a  resident  of  this  state  for  ten  years,  brouBht  her 
action  for  divorce  here.  The  respondent  was  Dol  and  never  had  been  a  resident 
of  Pennsylvania  and  service  was  secured  by  publication  In  the  manner  provided 
by  law.  At  the  hearing,  the  respondent  not  appearing  either  In  person  or  by 
counsel,  the  evidence  disclosed  that  the  cause  of  action  arose  In  Virginia  before 
the  llbellanl  left  her  husbairf  and  came  tc  Pittsburgh  and  while  they  were  living 
together  as  husband  and  wife. 

Held,  that  the  Act  of  May  Sth,  1913,  providing  that  Che  Common  Pleas  Courts 
BhsJI-have  Jurisdiction  In  any  action  ot  divorce  for  any  cause  now  or  hereafter 
allowed  by  law.  notwlthfit&ndlng  the  fact  that  the  marrtage  of  the  parties  and 
the  cause  for  divorce  occurred  outside  of  this  commonwealth  and  that  both  par- 
ties were  at  the  time  of  the  occurrence  domiciled  without  the  state  and  that  the 
respondent  had  been  served  with  the  subpoena  only  by  publication  as  required  by 
law.  Is  constitutional  and  the  courts  of  this  state  have  the  power  to  decree  a 
divorce.  Such  decree,  however,  Is  only  effective  in  this  state  and  Is  Inoperative 
beyond  the  territorial  limits  thereof. 

it  Is  the  duty  of  the  court  to  make  the  act  effective  by  granting  a  divort-e 
whenever  the  facts  bring  the  particular  case  within  the  act.  The  responsibility 
for  the  situation  created  by  granting  such  a  divorce  Is  with  the  legislature  and 
not  the  courts. 

In  Divorce.     No.  1426  July  Term.  191J.     C.  P.  Allegheny  County. 

Jf .  H.  Stanton,  for  libelUnt. 

Evans,  J.,  November  9,  1914.— The  libellant  presented  her  libel  May  27, 
1913,  praying  that  a  subpoena  be  awarded.  Subpoena  was  swarded  return' 
able  to  the  first  Monday  of  July,  and*  was  returned  by  the  sheriff  non  est 
inventus.  An  alias  subpoena  was  properly  issued  returnable  to  the  first 
Monday  of  October,  1913,  which  was  also  returned  N.  E.  I.  By  proper  order 
of  court  publication  was  made  of  the  issuing  of  the  subpoena  and  the  alias 
subpoena,  and  the  return  of  same  N.  E.  1.,  and  directing  the  respondent  to 
appear  the  first  Monday  of  January,  1914,  to  answer  the  petition  of  the  libel- 
lant. After  due  publication  by  order  of  court  of  the  time  and  place  of  Ivear- 
ing,  the  case  came  on  to  be  heard  ex  parte  on  October  6,  1914.  The  respond- 
ent did  not  appear  either  in  person  or  by  attorney. 

From  the  testimony  taken  at  the  trial  of  the  case,  it  appeal^  that  libel- 
lant and  respondent  were  married  at  Roanoke,  Va.,  on  the  18th  of  December. 
1S95.  That  they  continued  to  live  in  Roanoke,  Va.,  until  sometime  in  1904. 
and  the  libellant  left  the  common  domicile  and  came  to  the  City  of  Pittsburgh 
and  has  resided  here  ever  sjnce.  There  never  was  a  matrimonial  domicile 
within  the  State  of  Pennsylvania,  and  so  far  as  the  evidence  shows  the 
respondent  was  never  in  the  State  of  Pennsylvj 

The   ground   of  divorce   is  adultery  < 
tie  time  that  the  libellant  and  respondent  * 
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wife.  The  evidence  is  sufficient  to  justify  tlie  court  in  finding  the  fact  that 
the  respondent  committed  adultery  in  Roanoke,  Va.  But  the  question  arises 
as  to  whether  this  court  has  jurisdiction  to  decree  a  divorce,  in  view  of  the 
fact  that  it  has  not  jurisdiction  over  the  person  of  the  respondent,  and  the 
common  domicile  of  the  parties  was  never  within  this  jurisdiction,  and  the 
cause  of  the  divorce  happened  in  the  State  of  Virginia. 

The  Act  of  May  9,  1913,  provided  as  follows:  "Section  1.  Be  it  enacted, 
&c..  That  the  several  courts  of  common  pleas  shall  have  jurisdiction  in  any 
action  in  divorce,  for  any  cause  now  or  hereafter  allowed  by  law,  notwith- 
standing the  fact  that  the  marriage  of  the  parties  and  the  cause  for  divorce 
occurred  outside  of  this  Commonwealth,  and  that  both  parties  were  at  the 
time  of  the  occurrence  of  said  cause  domiciled  without  this  Commonwealth, 
and  that  the  respondent  has  been  served  with  the  subpoena  only  by  publica- 
tion as  required  by  law.  In  stKh  cases  the  libellant  shall  be  a  competent 
witness  to  prove  his  or  her  residence  within  this  Commonwealth." 

It  strikes  me  that  it  was  the  evident  purpose  of  the  Legislature  to  cover 
just  such  cases  as  this.  The  marriage  occurred  outside  of  the  state,  the 
cause  of  the  divorce  occurred  outside  of  the  state,  the  matrimonial  domicile 
was  never  in  this  state,  the  respondent  was  served  by  publication,  and  the 
Act  of  Legislature  says  that  under  such  circumstances  this  court  shall  have 
jurisdiction  to  decree  a  divorce.  But  the  question  that  arises  is  "Is  the  Act 
of  1913  effective." 

In  two  cases  decided  by  the  Supreme  Court  of  the  United  Slates,  that 
court  has  apparently  settled  the  question  of  the  jurisdiction  of  the  courts  of 
the  several  states  in  the  matter  of  divorce  where  the  respondent  was  not  a 
resident  of  the  state  at  the  time  of  the  application  for  divorce  and  wa^  not 
personally  served. 

In  the  case  of  Atherton  vs.  Atherton,  181  U.  S.  155,  that  court  held  that 
where  a  divorce  was  granted  by  the  court  of  the  state  of  the  matrimonial 
domicile,  that  court  had  jurisdiction  to  decree  a  divorce,  not  only  eHective 
within  the  territorial  limits  of  that  state,  but  effective  in  every  slate  in   the 

In  the  case  of  Haddock  vs.  Haddock,  201  U.  S.  562,  that  court  decided 
that  the  courts  of  a  state  that  had  never  been  the  matrimonial  domicile  of 
the  parties  had  not  jurisdiction  to  decree  a  divorce  which  was  binding  on  the 
respondent,  a  resident  of  another  state,  and  on  whom  only  constructive  ser- 
vice had  been  made.     But  in  a  very  exhaustive  opinion  by  the  present  chief 

'  justice,  the  general  subject  of  the  jurisdiction  of  the  courts  of  the  several 
states  is  discussed,  and  in  regard  to  a  situation  presented  by  the  facts  in 
this  case,  he  says: 

"The  general  rule  stated  in  the  second  proposition  is,  moreover,  limited 
by  the  inherent  power  which  all  go^rnments  must  possess  over  the  mar- 
riage relation,  its  formation  and  dissolution,  as  regards  their  own  citizens. 
From  this  exception  it  results  that  where  a  court  of  one  state,  conformably 
to  the  laws  of  such  state,  or  the  state  through  its  legislative  department,  has 
acted  concerning  the  dissolution  of  the  marriage  tie,  as  to  a  citizen  of  that 
State,  such  action  is  binding  in  that  state  as  to  such  citizen,  and  the  validity 
of  the  judgment  may  not  therein  be  questioned  on  the  ground  that  the  action 
of  the  state  in  dealing  with  its  own  citizen  concerning  the  marriage  relation 
was  repugnant  to  the  due  process  clause  of  the  Constitution,  Maynard  vs. 
Hill,  125  U.  S.  190.  In  that  case  the  facts  were  these:'  Maynard  was  married 
In  Vermont,  and  the  husband  and  wife  removed  to  Ohio,  from  whence  May- 
nard left  his  wife  and  family  and  went  to  California.  Subsequently  he  ac- 
quired a  domicile  in  the  Territory  of  Washington.  Being  there  so  domiciled, 
an  act  of  the  legislature  of  the  territory  was  passed  granting  a  divorce  to  the 
husband.  Maynard  continued  to  reside  in  Washington,  and  there  remained 
and  died.  The  children  of  the  former  wife,  claiming  in  right  of  their  mother, 
sued  in  a  court  of  the.  Territory  of  Washington   to  recover  real   estate  situ- 

'  aied  in  the  territory,  and  one  of  the  issues,  for  decision  was  the  validity  of 
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the  legislative  divorce  granted  to  the  father.  The  statute  was  assailed  as 
invalid,  on  the  ground  that  Mrs.  Maynard  had  no  notice  and  that  she  was  not 
a  resident  of  the  territory  when  the  act  was  passed.  From  a  decree  of  the 
Supreme  Court  of  the  territory  adverse  to  iheir  claim  the  children  brought 
Che  case  to  this  court.  The  power  of  the  territorial  legislature,  in  the  absence 
of  restrictions  in  the  organic  act,  to  grant  a  divorce  to  a  citizen  of  the  .terri- 
tory was,  however,  upheld,  in  view  of  the  nature  and  extent  of  the  authority 
which  government  possessed  over  Che  marriage  relation.  It  was  therefore 
decided  that  the  courts  of  the  territory  committed  no  error  in  giving  effect 
within  the  territory  to  the  divorce  in  question." 

It  would  follow  from  these  two  decisions  that  the  courts  of  this  state 
have  the  power  to  decree  the  divorce  of  any  citizen  of  the  state,  notwithstanding 
the  court  has  no  jurisdiction,  either  of  the  subject  matter  or  of  the  person  of 
the  respondent,  but  that  such  a  decree  is  inoperative  beyond  the  territorial 
limits  of  the  State  of  Pennsylvania. 

It  has  been  suggested  that  the  granting  of  a  divorce  under  such  circum- 
stances as  provided  by  the  Act  of  1913.  is  contrary  to  the  public  policy  of 
this  state  and,  therefore,  the  courts  ought  not  to  enforce  thij  act  of  Ithe 
legislature.  It  is  true  that  the  courts  of  this  state  have  refused  to  recognize 
divorces  granted  by  the  courts  of  other  states  under  circumstances  identical 
with  the  situation  in  this  case:  Colvin  vs.  Reea,  55  Pa.  St.  37S;  Reel  vs. 
Elder,  62  Pa.  St.  308.  But,  except  in  very  extraordinary  cases,  the  voice  of 
the  legislature  announces  the  public  policy  of  the  state. 

This  divorce  will  not  be  effective  beyond  the  limits  of  the  State  of  Penn- 
sylvania. If  this  libellant  should  marry  again  and  return  to  Virginia,  she  is 
subject  to  criminal  prosecutions  in  that  state  if  the  authorities  desire  to  pros- 
ecute her.  Any  children  which  she  may  have  3s  the  result  of  any  subsequent 
marriage  would  be  illegitimate  in  every  other  stale  of  the  Union  except  in 
Pennsylvania.  These  are  circumstances  which  it  is  not  pleasant  to  contem- 
plate by  any  court  as  probable  results  of  its  decree.  But,  as  1  view  Che  law 
at  this  time,  the  responsibility  for  that  situation  is  not  with  this  court,  but 
with  the  legislature.  The  legislature  has  directed  this  court  Co  lake  juris- 
diction of  this  case,  and  the  responsibility  for  that  act  is  with  the  legislature. 

It  has  been  suggested  that  the  Act  of  1913  does  not  apply  to  a  case  where 
the  respondent  was  never  domiciled  in  the  State  of  Pennsylvania.  I  fail  to 
see  the  force  of  Chat  suggestion.  There  are  just  three  situations  where  the 
status  of  the  parties  affect  the  jurisdiction  of  the  court:  (1)  where  the  court 
has  jurisdiction  of  the  parties  by  reason  of  personal  service  had  upon  the 
respondent;  (2)  where  the  court,  a'ot  having  jurisdiction  of  the  parties,  has 
jurisdiction  of  the  subject  matter  in  controversy,  by  reason  of  the  tact  that 
the  marital  domicile  of- the  parties  was  at  che  time  the  cause  of  the  divorce 
arose  within  the  jurisdiction  of  the  court;-aiid  (3)  where  the  court  has  neither 
jurisdiction  of  the  parties  nor  jurisdiction  of  the  subject  matter,  tor  the 
reason  that  no  p.ersonal  service  has  been  had  upon-  the  respondent  and  the 
court  has  not  jurisdiction  of  the  subject  matter,  because  the  marital  domicile 
of  the  parties  at  the  time  the  cause  of  the  divorce  arose  was  without  the 
Slate  of  Pennsylvania.  . 

The  courts  of  Pennsylvania  have  always  had  jurisdiction  in  the  first  two 
situations.  The  Act  of  1913  was  intended  to  give  to  the  courts  jurisdiction  in 
the  third,  and  it  does  not  matter  whether  the  re.'ipondent  was  at  -one  time 
domiciled  within  the  State  of  Pennsylvania  or  not.  If  the  cause  of  the 
divorce  occurred  without  the  state  and  the  marital  domicile  was  at  the  time' 
without  the  state,  this  court  has  jurisdiction  to  decree  a  divorce,  although  the 
respondent  be  served  by  publications 
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In  re  Completion  of  Road  in  Hickory  To^mship,  Lawrence  County. 

'■late  Highzoay  Deportment Rrcnttslriiclian  of  roads Bids  received  in  l9Cff 

axearding  conlraci  in   1914 Lafsing  of  unexpired  balances. 

Wtaere  a  bid  was  received  by  tbe  State  Hlgbwar  Department  In  ISOI  for  the 
re-oonst ruction  of  a  road  and  one-half  of  It  was  re-conntruoted  at  that  time  and 
no  contract  la  let  for  the  balance,  a  contract  cannot  be  let  for  such  balance  now, 
aaaumlnK  the  bidder  Is  still  willing  to  perform  the  remainder  of  the  work,  and 
the  cost  thereof  charsed  agalnBt  any  unexpended  balance  which  the  department 
may  have  from  the  appropriations  made  by  the  legislature  In  19D7  and  IflOS. 

October   6th.    1914. 
S.imuel   D.   Foster,   Esq., 

Chief  Engineer.  State  Highway  Department, 
Harris  burg.   Pa. 
Sir: 

This  department  is  in  receipt  of  your  letter  of  September  29th,  1914,  en- 
',-lr.sing  copy  of  a  letter  from  Hon.  Joseph  W.  Hunter,  First  Deputy  State 
Highway  Commissioner,  roticerninp;  the  completion  of  a  road  in  Hickory  Town- 
.sh'p,   Lawrence   County. 

1  understand  that  bids  were  received  for  the  reconstruction  of  12,500  feet 
of  this  road  on  March  26.  1907.  but  that  no  contract  was  entered  into  for  any 
of  the  work  at  that  time  On  June  17,  1907,  a  contract  was  let  for  6,975  feet. 
which  was  part  of  the  total  amoimt  covered  by  the  bid  made  in  1907.  A  con- 
tract was  executed  for  the  6,975  feet,  and  that  contract  has  been  carried  out. 

Your  present  inquiry  is  whether  ?  contract  may  now  be  let  for  the  remain- 
ing S,S25  feet,  under  the  bid  made  in  1907,  and  the  cost  of  that  work  be  charged 
fjiainst  the  unexpended  balance  of  the  appropriations  made  to  your  department 
in  1907  and  1909.  I  am  without  information  as  to  the  conditions  under  which 
>hr  bid  was  made,  and  I  scarcclv  ran  helifve  that  the  bidder  remains  bound  to 
do  the  work  under  any  bid  made  over  seven  years  ago. 

Assuming,  however,  thai  the  bidder  is  willing  to  perform  the  remainder  of 
Ihc  work  under  his  original  bid.  I  am  of  opinion  that  the  cost  of  this  work 
cannot  be  charged  against  any  unexpended  balance  which  your  department  may 
have  from  the  appropriations  made  by  the  Legislature  in  1907  and  1909. 

The  unexpended  balance  of  those  appropriations  lapsed  at  the  end  of  the 
legislative  vears   of   1907   and   1909,   respectively. 

It  is  true  that  Section  -10  of  the  An  of  May  31,  lOH.  P.  L.  468,  contains 
a  saving  clause  relative  to  "any  state-aid  highway  for  which  plans  and  specifi- 
cations have  been  made,  and  for  which  bids  have  been  received  and  the  contract 
j.warded,  and  tor  which  the  counties,  townships,  boroughs  or  towns  have  signed 
the  necessary  agreement"  In  this  case  the  contract  was  not  awarded,  and  no 
itgreement   was  made  with  the  township 

For  a  statement  of  the  general  principle  relative  to  the  lapsing  of  the  un- 
expended balatKe  of  an  approprialion  your  attention  is  called  to  an  opinion  of 
ihir  department  to  C.  P.  Rogers.  Jr..  Chief  of  the  Bureau  of  Accounts,  of  the 
Auditor  General's  Department,  of  January  27.  1914.  and  for  a  definition  of  what 
(.institutes  an  award  under  Section  40  of  the  .^ct  of  1911  you  are  referred 
to  the  opinion  of  this  viepartment  given  to  Hon.  Joseph  W.  Hunter,  First 
Deputy    State    Highway    Commissioner,    March    27.    1912. 

You  are  specifically  advi.sed  ihat  there  is  no  authority  for  using  any  un- 
expended balance  of  appropriations  made  to  your  department  in  1907  or  1909 
in   order  to  .-omplelu  the  read  in  question. 

Very   trulv  yours. 

MORRIS  WOLF, 

Third  Deputy  Attorney  General. 
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la  re  Beiu,  Bwikrupt. 
Bankruptcy Leoit Assignment  of Sale  of  lease Pledgee Pref- 

A  lease  provided  that  the  lessee  would  not  asHlgii  without  the  consent 
In  wrItiDB  of  the  lessor.  The  lessee  did  oshIeu  It  without  auch  consent.  The 
OAslKnee  pledged  the  saslgaed  leiue  with  the  lessee  to  secure  part  of  the  pur- 
chase money,  which  was  evidenced  by  promlseory  notes  glvoii  by  the  aislfrnee  to 
the  lessee  and  by  the  lessee  discounted  at  a  tianli,  with  the  asBlKued  lease  aa  col- 
lateral security.  The  agent  of  the  landlord  was  also  the  agent  of  the  t>ank.  and 
also  became,  as  between  the  leasee  and  the  asslKnee  of  the  lease,  the  custodian  of 
the  purchase  money  notes  and  the  asaifnied  lease.  Through  the  agent  both  the 
landlord  and  the  bank  had  actual  knowledge  of  the  aeslgnmeDt  of  the  lease,  of  the 
fact  that  [he  aaslgnee  applletl  lor  and  obtained  a  Ucenee  to  sell  liquor  upon  the 
premises,  and  of  the  fact  that  the  asHlgnee  was  put  Into  poeeeaalon  and  paid  rent 
to  the  agent,  which  was  applied  In  part  In  reduction  of  the  notes  and  In  part  to 
the  rental  called  for  by  the  lease.  Jn  receipting  for  such  moneys,  the  agent 
stated  they  were  from  the  lessee  per  the  aasignee  on  account  of  renL  The 
asHlgnee  was  thrown  Into  bankruptcy  and  the  lease  and  the  personal  property 
on  the  premises  adyertlsed  for  sale. 

BeUt  that  the  unexpired  term  of  th«  le«s«  yriM  an  asset  of  the  esUte  ind  It 
with  the  personal  property  could  bs  sold  and  the  landlord  could  not  refnss  po>- 
■esBloD  until  his  rent  tn  arrears  was  paid,  nor  could  lbs  holder  of  the  note  rafnse 
to  surrender  the  lease  until  his  note  was  paid.  The  action  of  each  wbb  ft  noog- 
ntclon  of  the  asalKmnent  of  the  leaas  Mid  the  tenanoy  of  tli«  bankropt. 

No.  6949  in  Bankruptcy.    Umted  States  E>i5trict  Court,  Western  EHstrict  of 

Pennsylvania. 

George  C.  Burgwin  and  Hilt  Bnrgtfin,  for  ajipellant. 
/.  R.  D.  Huston,  for  bankrupt 

Ork,  J.,  December  19,  1913.— The  receiver  in  bankruptcy  has  presented 
his  petition  setting  up  that  he  had  offered  for  sale  the  Commercial  Hotel, 
the  personal  property  therein  and  the  leases  therefor  at  public  sale  accord- 
ing to  the  provisions  of  law;  that  at  the  time  when  the  same  were  offered 
for  sale  it  was  announced  by  an  attorney  for  the  pledgee  of  the  leases 
that  said  pledgee  would  not  recognize  any  purchaser  at  such  sale  as  being 
the  owner  of  the  unexpired  term  of  the  leases,  unless  such  purchaser  paid 
lo  the  attorney  for  the  pledgee  the  sum  of  $8,600,  and  it  was  announced 
at  the  same  time  that  the  landlords  would  not  permit  such  purchaser  to 
occupy  and  use  the  premises,  unless  such  purchaser  first  paid  the  land- 
lords (he  sum  of  approximately  $12,000,  this  amount  being  claimed  by 
the  landlords  to  be  due  for  taxes  and  water  rents  due  the  City  of  Pitts- 
burgh; and  that  by  reason  of  said  announcements  the  petitioner  received 
nn  Mds  for  the  property  offered  for  sale.  The  petitioner  prayed  (or  a 
rule  upon  the  landlords  and  upon  the  pledgee  of  the  leases  to  show  cause 
why  this  court  should  not  authorize  and  direct  the  Receiver  to  take  the 
uL.r.vp'vcd  balance  of  tiic  lertii  of  thi'  leases  as  an  asset  of  ihe  estate  and 
sell  the  same  together  with  the  -  personal  property,  furniture,  stock  of 
I'l'Ti  .;  and  fixtures  nn  the  premises,  and  also  including  the  sole  right  to 
ari'ly  for  transfer  of  the  liquor  licenses,  and  praying  the  court  to  enjoin 
the  pledgee  of  the  leases  from  interfering  with  the  possession  of  such 
purchaser  in  the  unexpired  terms  of  the  leases,  and  to  enjoin  the  landlord 
from  interfering  with  the  possession  of  said  purchaser  in  the  unexpired 
term  of  said  leases,  and  to  order  and  decree  that  the  property  be  sold  free 
and  clear  of  any  trust  or  lien,  without  prejudice,  however,  to  the  parties 
interested  to  assert  whatever  liens,  priorities  or  equities  they  may  have 
in  the   property  against  the   fund  arising  from  the  proceeds   of  the   sale. 

To  said  petition  answers  were  filed  by  the  pledgee  and  by  the  land- 
lords. The  facts  are  practically  agreed  upon  as  appears  by  a  stipulation 
.signed  by  counsel  for  both  the  petitioner  and  respondents.     The  answer 
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of  the  Undlord.4  to  the  petition  is  made  by  George  C.  Burgwin,  their  agent. 
and  the  answer  of  the  pledgee  bank  is  made  by  George  C,  Burgrwin,  its 
President.     The  material   facts  appear  to  be  as  follows: 

On  or  about  April  1,  1906,  the  landlords  as  tfie  owners  of  property 
in  the  City  of  Pittsbnrgh  known  as  the  Commercial  Hotel,  teased  the  same 
to  one  Kramer  for  a  period  of  ten  years  from  April  1,  1906,  with  cove- 
nants in  the  lease  for  payment  of  rent  at  the  office  of  Mr.  Burgwin,  or 
at  such  other  place  as  the  landlords  should  thereafter  designate,  and  for 
the  payment  of  water  rents,  taxes,  assessments  and  municipal  claims  to  be 
assessed  agains'  the  premises,  the  same  to  be  paid  by  the  lessee.  The 
lease  contained  this  covenant  on  the  part  of  the  lessee; 

"Fourth.  That  he  will  not  assign  this  lease  without  the  consent  in 
writing  of  the  said  lessor." 

There  is  a  further  provision  in  the  lease  that  upon  a  failure  to  make 
the  payments  therein  provided,  or  to  perform  any  of  the  covenants  therein 
contained,  the  rights  of  the  lessee  should  cease  and  the  lessor  may  there- 
upon  enter   an   action   of  ejectment  against   the  lessee,  etc. 

On  February  9,  1912.  said  Kramer  entered  into  an  agreement  with  the 
bankrupt  to  sell  to  the  latter  all  his  rights  in  the  premises,  including  his 
stock  in  trade,  fixtures,  good  will,  leasehold,  etc.,  for  and  in  consideration 
of  the  sum  of  $40,000,  payable  as  follows:  $15,000  in  cash,  $15,000  in  real 
estate,  and  $10,000  in  promissory  notes.  The  said  last  mentioned  sum  con- 
sisted of  three  promissory  notes,  one  in  the  sum  of  $3,000,  payable  Novem- 
ber 1.  1912;  the  second,  $4,000.  payable  May  1.  1913;  and  the  balance,  $3,000. 
payable  November  I,  1913 — all  of  said  notes  to  bear  interest  from  May  1, 
1912. 

At  the  time  said  agreement  was  entered  into  there  was  due  in  unpaid 
taxes  assessed  against  the  premises  over  $20,000,  some  of  which  was  for 
years  antedating  the  date  of  the  lease,  and  since  that  time  other  taxes 
have  become  due.  Kramer  applied  to  Mr.  Burgwin  for  permission  to 
assign  the  lease  to  Benz.  The  owners  through  him  refused  to  consent  to 
the  assignment  of  the  leases  until  all  of  the  taxes  had  been  paid  in  full, 
but  agreed  that  whenever  all  the  taxes  assessed  against  said  premises  had 
been  paid  in  full,  if  Kramer  should  again  apply  to  the  lessors,  permission 
to  assign  would  be  given.  No  written  or  verbal  consent  to  any  assignment 
to  Benz  by  Kramer  has  ever  been  given  by  the  lessors  in  pursuance  of 
the  agreement  between  Kramer  and  Benz.  Kramer  on  or  about  Ma5'  1, 
1912.  made  a  written  assignment  of  the  said  leases  and  put  Benz  in  pos- 
session of  the  premises.  This  was  known  to  Mr.  Burgwin.  The  cash 
mentioned  in  the  agreement  was  paid  by  Benz  to  Kramer.  The  real  estate 
was  transferred  and  Benz  executed  and  delivered  the  promissory  notes 
above  mentioned  to  Kramer.  Possession  of  the  premises  was  taken  by 
Benz  with  full  knowledge  that  no  written  or  verbal  consent  to  the  assign- 
ment of  said  leases  had  ever  been  given  by  the  landlords.  Because  of 
the  fact  that  Ben^  was  unable  to  provide  satisfactory  endorsers  for  said 
notes,  Benz  agreed  that  the  leases  assigned  to  him  by  Kramer  should  be 
held   by   Mr.   Burgwin  to   secure   the  payment  of  said   notes. 

The  $15,000  in  money  and  the  promissory  notes  were  delivered  to 
Kramer  in  ihe  presence  of  George  C.  Burgwin  and  by  him  delivered  to 
the  latter.  Since  May  1,  1912,  Benz  has  been  in  possession  of  Ihe  premises, 
known  as  the  Commercial  Hotel,  and  has  conducted  therein  a  hotel  busi- 
ness, and  on  that  date  obtained  a  license  from  the  Court  of  Quarter  Ses- 
sions of  .Mlegheny  County  to  sell  liquor  on  the  premises  for  one  year 
succeeding  that  date,  and  on  May  1,  1913,  he  obtained  a  license  in  said 
Court  to  sell'  liquor  on  the  premises  from  that  date  for  one  year  succeeding 
the  wme,  and  this  with  the  knowledge  of  Mr.  Burgwin.    Since  Benz  has 
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been  the  occupant  of  the  premises  he  has  made  monthly  payments  of  rent 
to  the  landlords,  receipts  for  the  same  beioR  given  in  the  following  form: 
'■Pittsburgh.  Pa.  1912. 

Received  from  A.  E.  Kramer  per  L.  J.  Benz.  Seven  Hundred  and  Fifty 
and  00/100  Dollars  on  account  of  rent  for  premises,  121-123-125  Sixth 
Street,  to  1912,  as  per  leases. 

GEORGE  C.  BURGWJN, 

Attorney   tor   Wm.  Arrow  smith, 

Extr.  of  P.  McCrca,   Dec'd." 

The  money  received  by  Kramer  from  Benz  in  pursuance  of  the  agree- 
ment was  payable  by  or  under  the  direction  of  Mr.  Burgwin  in  discharge 
of  taxes  accruing  against  the  premi-ites  so  far  as  the  same  would  reach. 
The  notes  of  Benz  with  the  leases  attached  were  placed  with  the  Marine 
National  Bank,  the  pledgee,  as  collateral  security  for  the  payment  of  a 
note  made  by  Kramer  and  discounted  by  the  Bank.  Since  the  delivery  of 
said  notes  to  said  Bank  Benz  has  paid  thereon  to  the  Bank  the  sum  of 
$2,100.  leaving  a  balance  due  on  account  of  the  principal  of  the  notes  the 
sum   of  $7,900,  interest   of  course   being  added. 

Under  the  terms  of  the  agreement  between  Kramer  and  Benz,  Kramer 
agreed  to  pay  all  the  taxes  assessed  against  the  premises  prior  to  January 
1,  1912,  and  to  pay  one-third  of  the  taxes  assessed  against  the  premises 
for  1912,  Bern  agreeing  to  pay  the  remaining  two-thirds  of  the  taxes  for 
1912.  and  all  subsequent  taxes  assessed  during  his  occupancy. 

The  law  of  Pennsylvania  relating  to  licenses  to  sell  liquor  at  retail 
provides  that  an  applicant  shall  set  forth  in  his  petition: 

"Seventh.  That  the  applicant  is  the  only  person  in  any  manner  pecun- 
iarily interested  in  the  business  so  asked  to  be  licensed,  and  that  no  other 
person  shall  be  in  any  manner  interested  therein  during  the  continuance 
of  the  license." 

We  notice  first  in  the  lease  that  there  is  no  provision  for  the  lermina- 
tion  of  the  lease  by  an  assignment  other  than  an  assignment  by  the  act 
of  the  parties.  In  ^ther  words,  an  assignment  by  act  of  law  does  not 
affect  the  title  of  the  Receiver  in  Bankruptcy.  No  further  authority  is 
necessary  for  this  than  Gazelay  vs.  Williams,  210  U.  S.,  41.  So  that  if 
Benz  is  lawfully  in  possession  of  the  premises  under  a  lease  from  the 
owners,  the  rights  of  Benz  are  vested  by  operation  of  the  bankruptcy  law 
in  his  Receiver.  We  have,  however,  to  consider  whether  or  not  under 
all  the  facts,  as  outlined  in  this  case,  the  landlords  can  now  assert  that 
Benz  was  not  their  tenant  at  the  institution  of  the  bankruptcy  proceedings 
on  November  1.2,   1913. 

After  careful  consideration  of  the  matter  we  are  constrained  to  hold, 
with  respect  to  the  provision  in  the  lease  against  an  assignment  by  the 
tenant,  under  all  the  circumstances  as  outlined  hereinabove,  that  the  land- 
lords have  waived  the  provision  in  the  lease  and  cannot  now  assert  that 
their  tenant  is   Kramer  and  not   Benz. 

There  is  no  doubt  that  the  landlords  received  their  rent  from  Benz. 
Although  the  receipt  may  indicate  that  they  were  looking  to  Kramer,  with 
knowledge  of  the  law  of  Pennsylvania  they  must  have  realized  that  Kramep 
was  no  longer  interested  in  the  business  carried  on  by  Benz  under  his 
license.  They  knew  it  from  the  character  of  the  agreement  entered  into 
between  Kramer  and  Benz,  which  was  brought  to  the  attention  of  their 
agent.  They  availed  themselves,  through  their  agent,  of  the  money  and 
the  notes  which  Benz  paid  and  delivered  to  Kramer  to  procure  the  assign- 
ment, and  the  landlords  used  the  money  and  the  notes  which  ihey  knew 
had  come  from  Benz  in  discharge  of  the  liabilities.    To  consider  the  matter 
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in  any  other  light  would  be  to  permit  the  landlord  to  enjoy  the  fruits  of 
Kramer's  assignment  to  Bent,  the  fruits  of  Benz's  occupancy  of  the  prem- 
ii^es,  and  yet  hold  over  Benz's  head  the  club  that  unless  he  made  good  the 
balance  that  Kramer  may  have  owed  he  would  not  be  recognized  as  the 
tenant.  The  equities  are  against  the  landlords  and  this  Court  cannot 
permit  them  to  declare  a  forfeiture  of  the  lease  which  Benz  paid  for  with 
a  consideration  and  rent  which  the  landlords  have  received  and  applied 
to   Kramer's   indebtedness. 

In  Frazin  vs.  Oppenheim.  174  Fed.  Rep.,  713-715,  Jndge  Holt  says: 
''It  is  equally  well  settled  that  the  acceptance  of  rent  by  a  landlord  after 
a  breach  of  a  covenant  in  a  lease  niithorizinK;  re-entry  waives  the  right 
of  re-entry,  and  the  right  thus  waived  is  dispensed  with  forever."  See  also 
Montello  Brick  Works,  163  Fed.  Rep.,  624,  629.  Other  cases  could  be 
cited,  including  cases  from  Pennsylvania,  which  may  be  found  in  Jackson 
Sl.  Gross  on   Landlord  and  Tenant  in  Pennsylvania,  page  215,  et  seq. 

The  language  of  the  lease  does  not  provide  that  assignment  without 
consent  ipso  facto  works  a  forfeiture,  but  it  provides  in  general  terms  that 
upon  a  failure  "to  keep  and  perform  any  of  the  covenants  and  agreements 
herein  contained,"  "the  lessor  shall  have  the  right  at  any  time  to  cancel 
and  annul  this  lease."  The  lessors  should  have  exercised  that  right  before 
they  accepted  from  the  assignee  of  the  license  any  rent,  or  applied  the 
consideration  which  the  assignee  had  paid  to  the  lessee  to  the  discharge 
cl  the  liabilities.  It  is  loo  late  ior  them  to  claim  their  right  to  cancel  and 
annul  the  lease. 

We  are,  therefore,  of  opinion  that  the  prayers  of  the  petition  should 
be  granted  and  an  order  will  be  made  to  that  end  when  presented. 


Tiegel  vb.  Love. 

Municipal  lien Service  of  writ Irregularities Description  of  property. 

JrreKUlarltleB  In  the  shcrlfTa  return  of  the  service  of  a  writ  stiowlnB  failure 
to  do  certain  thInEB  prescribed  by  statute,  which,  however,  do  not  altect  the  rlgtit 
of  the  court  to  enter  JudKinent,  are  cured  br  <he  entry  of  judg-ment  snd  the  Bale 

A  description  of  property  in  a  municipal  Hen.  which,  though  Indefinite  in 
appearance  shows,  when  applied  to  the  ground  and  surround  In  g-s,  a  falrty  definite 
description  of  the  property,  la  valid. 

Ejectment.    No.  381  December  Term,  1911.    C,  P.  Allegheny  County. 

F.  C.  McGirr,  for  plaintiff. 

C.  A.  Waldsckmidt,  for  defendant 

FoRB.  J.,  April  29,  1914. — This  is  an  action  of  ejectment  for  property  situ- 
ate in  the  Nineteenth,  formerly  the  Thirty-fifth,  ward,  City  of  Pittsburgh. 

The  verdict  of  the  jury  was  for  the  plaintiff  and  defendant  moves  the 
Court  for  judgment  non  obstante  veredicto  or  for  a  new  trial. 

The  undisputed  facts  out  of  which  the  controverted  question  arises  are 
substantially  these: 

Thomas  M.  Brown,  the  common  source  of  title,  by  deed  dated  July 
22,  1892,  and  duly  recorded,  granted  and  conveyed  to  A.  J.  Kelly,  Sr.,  all 
the  right,  title,  interest,  claim  and  estate  of  him,  the  party  of  ihe  first  part, 
in  the  land  embraced  by  the  boundary  or  location  of  Grandview  Avenue 
abutting  against  or  in  front  of  lots  hereby  sold  and  conveyed,  and  also  all 
the  land  lying  or  abutting  on  the  northern  or  northwestern  side  of  Grand- 
'vM  Avenue  to  the  full  extent  of  his  claim  or  interest  and  estate  therein 
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derived  from  his  predecessors  in  title  to  said  lots  or  pieces  of  land  and 
right  aforesaid. 

By  mortgage  dated  as  of  the  same  date,  A.  J..  Kelly  conveyed  the  prem- 
ises to  Thomas  M.  Brown  to  secure  the  payment  of  the  unpaid  purchase 
money.  Subsequently,  Thomas  M.  Brown  issued  a  scire  facias  sur  said 
mortgage  and  on  July  13,  1894,  judgment  was  entered  in  default.  There- 
after a  levari  facias  issued  and  the  property  was  sold  by  the  sheriff  as  the 
property  of  A.  J.  Kelly  and  purchased  by  Thomas  M.  Brown.  By  deed, 
dated  November  8,  1894,  and  duly  recorded  in  the  Sheriff's  Deed  Book,  the 
property  was  conveyed  to  Thomas  M.  Brown. 

Prior  to  recording,  the  deed  from  Thomas  M,  Brown  to  A.  f.  Kelly 
was  registered  in  the  Deed  Register's  Division,  Bureau  of  Surveys  of  the 
City  of  Pittsburgh.  The  Sheriff's  deed  by  which  Thomas  M.  Brown  acquired 
title  was  not  registered.  A.  J.  Kelly,  Sr.,  was  the  registered  owner  from 
December  29,  1892,  to  June  16,  1908. 

On  November  8,  1899,  the  City  of  Pittsburgh  filed  a  municipal  claim 
at  No.  27  February  Term,  1900,  for  the  grading,  paving,  curbing  and  side- 
walk on  Grandview  Avenue  from  Onieda*  Street  to  Republic  Street  and 
named  A.  J.  Kelly  as  owner  or  reputed  owner.  Upon  the  claim,  a  scire 
focias  issued  and  was  so  proceeded  in  that  after  judgment  the  property 
described  in  the  claim  was  exposed  to  sale  and  on  August  4,  1902,  was 
sold  by  the  Sheriff  as  the  property  of  A.  J.  Kelly  lo  John  B.  Love,  the 
defendant.  Subsequently,  the  Sheriff,  by  deed  acknowledged  September  6, 
1902,  and  duly  recorded  in  Sheriff's  Deed  Book,  conveyed  the  property  to 
John  B.  Love. 

Thomas  M.  Brown,  by  deed  dated  August  4,  1911,  and  recorded  in 
Deed  Book  Vol.  1710,  page  357,  granted  and  conveyed  the  same  to  Karl 
F.  Tiegel,  the  plaintiff.  In  the  deed  to  plaintiff  the  prnperty  is  described 
as  lot  No.  5  in  Augusta  and  Clarence  R.  Shaler's  plan  of  lots. 

Whereupon  Karl  F.  Tiegel  brought  this  action. 

In  the  traverse  of  defendant's  title  and  right  of  possession,  the  plain- 
tiff contends: 

1.  That  the  judgment  on  the  municipal  lien  is  void  and  of  no  effect, 
becatise  the  scire  facias  and  alias  scire  facias  thereon  were  not  served,  nor 
was  the  premises  posted  in  the  manner  required  by  law. 

2.  That  the  municipal  claim  is  void  and  of  no  effect  for  the  reason 
that  the  claim  does  not  contain  a  reasonable  description  of  the  property 
and  is  otherwise  vague  and  indefinite. 

3.  That  the  property  as  described  in  the  municipal  claim  and  in  the 
levari  facias  issued  thereon  and  in  the  Sheriff's  deed  to  John  B.  Love  cannot 
be  located  by  a  surveyor  and  that  the  description  is  insufficient  to  convey 
title  and  is  therefore  void. 

The  lien  was  filed  and  the  proceedings  thereon  had  in  pursuance  with 
the  Act  of  May  16,  1891,  P.  L.  69.  The  Act  of  1901.  P.  L.  364,  which  cre- 
ated a  new  and  complete  system  for  the  collection  of  municipal  claims,  is 
not  retroactive  in  effect  and  does  not  repeal  the  Act  of  1891  as  to  munici- 
pal claims  which  accrued  before  the  approval  of  the  Act  of  1901.  Scranton 
vs.  Stokes,  28  Supr.  Ct.,  434.  "It  has  been  held  to  be  a  fair  conclusion  from 
the  language  of  the  statute  that  notwithstanding  its  repealing  clauses  it 
was  not  intended  to  repeal  the  Act  of  1891  so  far  as  applied  to  the  c.:)Ilec- 
tion  of  claims,  the  right  to  file  which  accrued  before  the  Act  of  1901." 
Philadelphia  vs.  Mason,  37  Supr.  Ct.,  478. 

It  is  urged,  however,  that  the  scire  facias  and  alias  scire  facias  were 
not  served  as  required  by  either  the  Act  of  1891  or  1901. 

Section  3  of  the  Act  of  1891  provides: 

"Said  writ  of  scire  facias  shall  be  made  returnable  monthly  or  to  the 
return  day  in  the  respective  courts  and  shall  be  served  upon  the   owner 
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or  reputed  owner  personally  or  by  leaving  a  copy  thereof  duly  attested 
with  an  adult  member  of  his  family  at  his  dwelling  house  at  least  ten  days 
before  the  return  day.  If  the  owner  of  the  property  cannot  be  found  or 
haa  no  dwelling  in  the  county,  the  Sheriff  shall  thereupon  return  said  writ 
nihil  and  an  alias  scire  facias  shall  issue,  which  shall  be  served  by  notice 
posted  on  the  premises,  stating  the  substance  of  the  writ,  at  least  ten  days 
prior  to  the  return  day  and  also  by  advertisement  in  at  least  two  newspapers 
in  the  county  in  which  the  premises  are  located  and  nearest  thereto  once 
a  week  for  three  consecutive  weeks." 

In  this  case  the  Sheriff  does  not  make  return  that  the  owner  of  the 
property  "could  not  be  found  or  had  no  dwelling-  in  the  county,"  nor  does 
the  Sheriff  return  that  the  notices  posted  upon  the  premises  stated  "the 
substance  of  the  writ"  or  that  the  publication  made  was  in  two  newspapers 
"nearest  to  the  premises." 

It  has  been  uniformly  held  in  this  state  that  an  irregularity  or  defect 
in  the  service  of  a  writ  is  cured  by  the  subsequent  entry  of  judgment  anji 
that  a  sale  of  the  property  of  the  defendant  under  such  Judgment  will  on 
the  acknowledgment  and  delivery  of  the  deed  vest  in  a  bona  dde  purchaser 
a  perfect  title  to  the  property  sold.  Harring  vs.  Chambers,  lOJ  Pa.,  172; 
White  vs.  Ballentine,  96  Pa.,  186;  Emrick  vs.  Dicken,  92  Pa.,  78;  Delaney 
vs.  Gault,  30  Pa.,  63. 

In  Delaney  vs.  Gault,  30  Pa.,  63,  the  court  said  it  is  too  late  to  inquire 
in  any  collateral  proceedings  into  the  sufficiency  of  the  Sheriff's  return  of 
service  of  the  writ,  or  whether  service  has  been  properly  made,  if  tt  be 
returned.  •  •  "  A  purchaser  at  a  Sheriff's  sale  is  not  bound  to  show 
that  the  Acts  of  Assembly  have  been  strictly  complied  with.  In  regard 
to  all  that  he  is  protected  by  the  judgment. 

In  support  of  his  position  the  plaintifE  relies  upon  the  cases  of  City 
vs.  Wisar,  86  Pa.,  215,  and  Ferguson  vs.  Quinn,  123  Pa..  337.  In  City  vs. 
Wisar,. judgment  on  a  mvinicipal  claim  was  reversed  because  of  irregularities 
in  the  service  of  the  writs.  The  property  was  not  sold  on  the  judgment. 
In  Ferguson  vs.  Quinn,  supra,  the  alias  scire  facias  was  not  served  nor 
did  the  return  purport  to  show  service.  "It  was  the  duty  of  the  Sheriff  to 
make  personal  service  if  within  his  power,  and  if  unable  lo  do  so,  post 
the  writ  upon  the  premises  the  second  time,  thus  giving  the  defendants 
named  therein  another  chance  to  learn  of  the  proceedings  against  the  prop- 
erty. The  Sheriff  appears  to  have  done  nothing  whatever  upon  the  second 
writ.  There  is  nothmg  to  indicate  tha!  he  had  taken  it  out  of  the  pigeon 
hole  in  his  office  except  to  return  it  'property  posted  on  former  writ  and 
nihil  as  to  defendant.'  The  property  should  have  been  posted  on  the 
alias  as  well  as  upon  the  original  and  the  writ  should  have  been  SO  re- 
turned.    As  it  stands  there  was  no  legal  service." 

While  some  defects  in  the  service  of  a  scire  facias  on  a  municipal  claim 
may  be  successfully  interposed  to  defeat  an  action  on  the  sci.  fa.,  yet  if 
judgment  be  recovered  and  a  judicial  sale  be  regularly  made,  these  defects 
will  not  defeat  the  title  of  the  purchaser.    McConnell  vs.  Gates,  4  Penny.,  383. 

In  this  case  the  objections  alleged  are  of  omission  appearmg  in  the 
Sheriff's  return  which  do  not  affect  the  right  or  authority  of  the  court  to 
enter  judgment  and  were  cured  by  the  subsequent  action  of  the  court. 

The  lien  was  filed  under  an  Act  of  Assembly  entitled  An  Act  creating 
municipal  liens  and  proceedings  thereon,  approved  May  16,  1891.  Section 
2  of  the  Act  provides  that; 

"Said  lien  shall  contain  the  name  of  the  party  claimant  which  shall  be 
the  city,  borough,  township  or  other  municipal  division  of  the  state  making 
such  improvement,  the  owner  or  reputed  owner  and  a  reasonable  descrip-^ 
tion  of  the  property."  ' 

The  description  contained  in  the  lien  filed  was  as  follows: 
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"AH  that  certaiD  lot  or  piece  of  grotind  sitoate  in  the  35  Ward  of  the 
City  of  Fittsbnrgh  bounded  and  described  aa  follows,  to  wil:  Beginning 
on  the  north  side  of  Grandriew  Avenue  at  the  corner  of  Singer  Nimick  & 
Co.'s  lot,  thence  along  said  Grandview  Avenue  178  feet,  thence  extending 
back  70  more  or  less." 

The  qneation  of  the  reaaonableneas  of  the  deicription  was  submitted 
to  the  jnr7  and  the  plaintiff  claimi  that  the  sufBciency  of  the  description 
was  a  matter  to  be  passed  upon  by  the  court.  His  requests  for  instructions 
were  based  upon  the  theory  that  it  was  the  duty  of  the  court  to  pass  upon 
whether  the  description  was  reasonable. 

In  support  of  his  conteution  that  the  claim  does  not  contain  a  reason- 
able  description  of  the  property,  the  plaintiff  assigns  the  following  reasons: 

1.  The  lien  does  not  show  the  county  in  which  the  property  is  situated. 

2.  The  description  fixes  a  point  on  the  north  side  ot  Grandview  Avenue 
at  the  corner  of  Singer  Nimick  &  Co.'s  lot  as  the  beginning,  the  evidence 
does  not  show  that  Singer  Nimick  &  Co.  owned  property  in  this  neighbor- 
hood fronting  on   Grandview  Avenue. 

3.  The  description,  after  fixing  a  beginning,  does  not  state  in  what 
direction  along  the  avenue  the  lot  extends. 

4.  The  description  contemplates  a  lot  in  the  shape  of  a  rectangle  when 
in  fact  it  is  triangular  in  shape. 

The  lot  is  triangular  in  shape  and  in  part  is  located  at  the  easterly 
terminus  of  Grandview  Avenue  as  it  intersects  Republic  Street.  It  begins 
■  at  a  point  on  lands  now  of  the  P.,  C,  C.  &  St,  L.  Railway  Company  and 
extends  in  a  southeasterly  direction  along  the  north  side  of  Grandview 
Avenue  to  the  line  of  lot  No.  6  in  the  Shaler  Plan.  It  will  be  noted,  how- 
ever, that  on  the  plans  accompanying  the  report  of  the  Viewers  and  on 
the  plan  in  the  City  Bureau  of  Surveys  the  place  of  beginning  appears  to 
be  land  of  Singer  Nimick  &  Co.  The  Shaler  Plan  is  of  record  in  the) 
Bureau  of  Surveys,  but  not  in  the   Recorder's  Office. 

It  is  conceded  on  all  hands  that  a  lien  upon  a  municipal  claim,  being 
purely  of  statutory  creation,  the  claim  must  aver  upon  its  face  all  the  facts 
necessary  to  sustain  its  validity.     Philadelphia  vs.  Richards,  124  Pa.,  308. 

That  the  description  in  the  claim  nied  in  this  case  is  open  to  criticism 
cannot  be  questioned,  but  "the  description  of  the  premises  must  be  very 
defective  before  the  court  would  strike  off  a  municipal  lien  for  insufficiency 
of  description.  This  is  a  matter  ordinarily  referred  to  a  jury."  Borough 
of  Jenkinstown  vs.  Firestone,  9  Lane  Rep.,  406. 

In  House  vs.  House,  41  Pa.,  309,  it  was  said:  "No  doubt  a  description 
may  be  so  defective  or  erroneous  as  to  enable  the  court  to  say  that  it  can 
by  no  possibility  identify  the  building  and  give  notice  to  purchasers  and 
creditors.  •  •  •  But  a  mistake  in  the  description  will  not  invalidate 
the  claim  if  there  is  still  enough  to  identify  the  property  and  prevent 
mistake  on  the  part  ot  purchasers  and  creditors  ♦  ♦  *  and  whether  the 
description  in  the  claim  corresponds  nearly  enough  with  the  actual  facts 
to  identify  the  property  must  ordinarily  be  referred  to  the  jury."  To  the 
same  effect  is  Commonwealth  vs.  City  of  Allegheny,  36  Pa.,  64. 

In  Freeport  Boro.  vs.  Miller  Estate,  the  claim  filed  described  the  prop- 
erty as  situate  in  the  Borough  of  Freeport  and  County  of  Allegheny.  Patton, 
P.  J,  said:  "If  this  was  the  only  objection  to  the  description,  we  might 
treat  it  as  a  slip  of  the  stenographer  and  allow  it  to  he  amended  by  taking 
judicial  notice  that  the  Borough  of  Freeport  was  in  the  County  of  Arm- 
atrong." 

In  Scranton  City  vs.  Jones,  133  Pa.,  219,  the  learned  court  below,  aa 
one  of  several  reasons,  struck  oS  the  lien  because  the  claim  did  not  set 
forth  the  county  or  state  in  which  the  property  was  located.  The  Supreme 
Court  did  not  refer  to  this  reason,  hut  held  that  the  description,  "lot  No. 
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21  io  block  28  aa  laid  out  and  numbered  on  the  assessment  map  of  the 
Ninth  Ward  of  Scranton  on  file  in  the  office  of  the  city  clerk"  was  not  a 
proper  description.  "Indeed  it  can  hardly  be  said  to  be  a  description  at 
alL  We  are  not  informed  upon  which  street  the  lot  is  situate  nor  of  its 
front  or  depth.    All  that  we  know  is  that  it  is  in  the  Ninth  Ward." 

In  this  case  the  claim  describes  the  property  as  in  the  City  of  Pitts- 
burgh. The  form  is  that  ordinarily  used  by  the  city.  The  omission  to 
describe  the  property  as  in  the  County  of  Allegheny  would  mislead  neither 
purchasers  nor  creditors,  nor  the  owner. 

An  examination  of  the  claim  filed  would  disclose  not  only  the  ward 
in  which  the  property  was  located,  but  that  the  lot  was  described  as  be- 
ginning at  the  corner  of  the  Singer  Nimick  &  Co.  land  and  extending  along 
the  north  side  of  Grandview  Avenue.  It  is  true  the  bearing  is  not  given 
ftnd  but  two  of,  the  lines  mentioned  and  a  person  not  acquainted  with  the 
surroundings  might  be  unable  to  identify  this  as  the  property  covered  by 
the  claims,  but  the  description  was  not  so  defective  that  we  would  have 
been  justified  in  giving  binding  instructions  for  the  plaintiff. 

Now,  April  29,  1914,  motion  ex  parte  plaintiff  for  judgment  non  obstante 
veredicto  is  refused  and  the  rule  for  a  new  trial  is  discharged.  It  is  further 
ordered  that  judgment  be  entered  on  the  verdict  in  favor  of  the  defendant 
en  payment  of  the  verdict  fee. 


Crawford's  Estate. 

iViUs Spendthrift   trust FtKoer  of  aptointment Exercise   of  power 

Falidity  of. 

Teatator  davlaed  to  &  tmatee  a  parcel  of  land  In  trust  for  A.  hta  son.  for 
life,  which  was  placed  beyond  bis  control  and  exonerated  from  tils  Kabllltlea, 
with  the  proviso  that  A  was  tiy  will  "to  convey  the  said  house  and  lot  to  the 
cbildren  or  other  descendants  of  him,  the  said  A.  in  such  shares  and  proportions 
atitonK  them  as  he.  the  said  A,  by  his  last  will  shall  dlrec^t,  and  upon  any  default 
Of  such  appointment  then  to  the  children  of  A  In  equal  shares  and  In  default 
cf  such  children  then  to  th«  right  heirs  of  the  testator,"  Tho  trust  became 
effective.  Subeequently  A  died  and  bequeathed  (10  to  each  of  Ave  of  his  seven 
children  and  provided  "I  will  that  after  my  deceaea  my  real  estate  Is  to  be  sold 
and  after  the  above  bequeath  are  paid  the  remainder  Is  to  be  equally  divided 
between  my  two  sons.  B  and  C."  A  possessed  no  other  real  estate  than  that  so 
devised.  A  conveyance  by  deed  of  an  undivided  one- seventh  of  the  lend  waa 
then  asked  for  by  each  of  the  flv«  children  who  did  not  participate  equally  with 
the  other  two,  on  the  ground  that  A  did  not  lawfully  exercise  the  power  of  ap- 
pointment because  lie  failed  In  his  will  to  direct  and  appoint  the  shares  which 
lie  desired  to  vest  by  deed  from   the  trustee  In  each   of  his  children. 

Held  that  A  could  dlapoee  of  the  land  amotiK  his  children  in  whatever  man- 
ner suited  him  and  in  such  shares  and  proportions  as  he  desired  and  that  there- 
lore  the  prayer  for  conveyance  to  each  of  the  proportionate  part  of  the  real 
estate  or  of  the  proceeds  thereof  must  be  refused. 

The  power  of  appointment  to  A  was  not  Invalid  because  the  land  over  which 
the  power  was  to  be  exercised  was  not  deacrlbed  in  the  will  of  the  donee  of  the 

Decedent's  Estate.     No.  224  May  Term,  1914.    O.  C.  Allegheny  County. 

N.  B,  Madden  and  E.  L.  Mattern,  for  petitioners. 
Palmer  5.  Chambers,  for  respondents. 

Trimble,  J..  October  28,  1914.— Robert  F.  Crawford  died  January  26th, 
1899,  seized  of  a  parcel  of  land,  which  he  devised  to  Ira  B.  Crawford,  in  trust 
for  the  uses  designated.  The  first  of  these  is  a  life  estate  for  his  son  R.  T, 
Crawford,  placed  beyond  his  control,  and  exonerated  from  his  obligations 
and  liabilities;  and  the  second  is  "to  convey  the  said  house  and  lot  to  the 
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children  or  other  descendants  of  him  the  said  R.  T.  Crawford,  in  such  shares 
and  proportions  among  them  as  he,  the  said  R.  T.  Crawford,  by  his  last  will 
shall  direct  and  appoint,  and  in  default  of  such  appointment,  then  to  the  chil- 
dren of  R.  T.  Crawford  in  equal  shares,  and  in  default  of  such  children,  then 
t'  the  right  heirs  of  the  testator."  The  trustee  accepted  the  duties  and  per- 
formed those  which  were  incident  to  the  life  estate.  The  donee  of  the  power 
died  December  31st,  1912,  testate.  By  the  first  five  paragraphs  of  his  will, 
he  gave  to  each  of  five  children  ten  dollars;  the  sixth  paragraph  is  as  fol- 
lows; "I  will  that  after  my  decease  my  real  estate  is  to  be  sold,  and  after 
the  above  bequeaths  are  paid,  the  remainder  is  to  be  equally  divided  between 
my  two  sons  Robert  W.  Crawford  and  Edward  R.  Crawford." 

Counsel  agreed  at  the  argument  that  R.  y.  Crawford,  at  his  death,  was 
possessed  of  no  other  real  estate  than  that  described  in  the  petition. 

The  relief  sought  is  a  conveyance  by  deed  from  the  trustee  of  R.  F. 
Crawford's  will,  to  each  of  the  seven  children  of  R.  W.  Crawford,  for  an  un- 
divided one-seventh  of  the  land  described  in  the  petition.  The  answer  is 
that  the  donee   of   ths   powiT   rxjcutcd   it   by   the   disposition   made   in   his   wilL 

The  question  involved  is:  Did  all  of  the  children  of  R.  T.  Crawford 
take  equal  shares  in  the  land  devised  by  R.  F.  Crawford,  because  the  father 
of  the  children  failed  in  his  will  to  direct  and  appoint  the  shares  and  pro- 
portions which  he  desired  to  vest  in  each  by  deed  from  the  trustee. 

Shall  we  say  that  the  donee  of  a  power  to  appoint  shall  exercise  it  only 
bj  a  literal  compliance  with  the  direction  of  the  donor,  or  shall  we  look  to 
the  power  for  his  intention  and  give  it  effect?  "There  is  no  sound  reason  in 
the  nature  of  things  why  the  actual  meaning  of  the  person  using  the  words 
should  not  he  sought  in  the  case  of  a  will,  exactly  as  it  is  in  the  case  of  a  con- 
tract," said  Chief  Justice  Mitchell  in  Mulliken  vs.  Earnshaw,  209  Pa.  226. 
This  rule  for  interpretation  makes  it  obligatory  to  search  for  the  testator's 
intention  in  every  part  of  his  will,  no  matter  what  phase  of  it  may  be  in- 
volved, without  excepting  powers.  It  is  therefore  not  tenable  to  say  that 
the  construction  of  a  power  must  be  bound  by  inflexible  and  unvariable  arti- 
ficial canons  and  legal  presumptions,  in  view  of  the  recent  tendency  to  avoid 
thetn  in  seeking  the  actual  intent.  But  the  petitioner  relies  upon  the  case 
cf  Stevenson  vs.  Richardson,  88  Pa.  40,  for  his  narrow  construction  of  the 
power  vested  in  the  donee,  and  asserts  that  this  case  is  parallel  with  the  case 
which  we  are  now  deciding.  In  that  case  a  separate  use  trust  was  created 
for  the  life  of  the  testator's  daughter,  and  after  her  death,  the  estate  was 
"to  descend  in  fee  simple,  to  such  of  her  children  as  she  might  direct."  The 
daughter  directed  her  executors  to  sell  and  divide  the  proceeds,  but  the  Su- 
preme Court  held  that  this  was  not  a  valid  exercise  of  the  power.  This  case 
was  never  followed  in  Pennsylvania,  and  is  distinguished  by  Chief  Justice 
Mitchell  from  McNeile's  Estate,  217  Pa.  179,  where  a  power  was  given  to  the 
testator's  widow,  to  make  a  will  directing  the  testator's  estate  "to  be  divided  to 
and  among  such  of  his  children,  or  their  issue,  in  such  shares  and  proportions 
as  she  may  see  proper  and  best."  She  devised  and  bequeathed  to  her  exec- 
utors in  trust,  "to  manage  and  sell,"  and  directed  distribution  of  the  proceeds 
among  her  appointees,  and  this  was  held  to  be  a  valid  exercise  of  Ihe  power, 
the  conversion  being  "solely  for  convenience  of  distribution." 

To  sustain  the  petitioner's  construction,  it  is  argued  that  the  devise  in 
R.  F.  Crawford's  will  is  a  vested  remainder;  but  this  cannot  be,  for,  in  its 
operation  it  is  like  McNeiles'  Estate,  supra,  where  it  was  remarked,  that  if  it 
were  necessary  to  determine  the  character  of  the  estate  devised,  it  was  clear 
that  it  was  in  remainder  contingently  to  the  children  appointed,  and  in  de- 
fault of  appointment  to  all  the  children  in  common. 

By  the  Logan  will  in  Stevenson  vs.  Richardson,  supra,  the  land  must 
"descend  in  fee  simple";  by  the  will  in  the  McNeile's  Estate,  supra,  the  direc- 
tion is  "to  divide  the  estate"  consisting  of  real  and  personal  property,  and  by 
the  Crawford  will,  "to  convey."     It  does  not  follow  that  because  the  testator 
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directed  the  trustee  "to  convey"  the  land,  that  we  must  follow  the  Stevenson 
VI,  Richardson  case,  and  hold  that  "to  convey,"  and  "to  defend  in  fee  sim- 
ple" are  equivalent  expressions,  any  more  than  to  say  that  "to  divide  the 
land"  as  in  McNeiles'  Estate,  supra,  is  likewise  the  equivalent  of  saying  "to 
descend  in  fee  simple." 

If  literal  compliance  with  the  power  were  the  rule  in  Pennsylvania,  the 
conveyance  which  passed  the  title  to  land  in  McFadden  et  al,  vs.  Drake,  79 
Pa.  475,  would  have  been  void,  because  it  was  executed  by  the  donee  of  the 
power  and  not  by  the  trustee  who  was  directed  to  convey.  Nevertheless  the 
conveyance  was  valid. 

Nor  would  the  conclusion  in  McCreary  vs.  Boniberger,  151  Pa.  323,  have 
been  reached,  for  there  a  power  to  exchange  land  was  given,  but  an  improve- 
ment mortgage  by  the  donee  on  the  land  on  which  the  appointment  must 
operate  was  a  valid  exercise  of  the  power. 

In  Harker  et  al.  vs.  Reilly,  4  Delaware  Chancery  Reports,  page  73.  the 
donor  conveyed  by  deed  to  a  trustee  upon  trusts  for  her  lifetime,  and  after 
her  decease  directed  that  the  trustee  should  "grant  and  convey  the  said 
premises  and  every  part  thereof  unto  such  person  or  jiersons  and  for  such 
estate  and  estates  and  interest  as  she  'the  donor'  by  her  last  will  and  testa- 
ment shall  order,  direct,  limit  and  appoint."  By  will  the  donor  directed  a 
conveyance  in  trust  "to  sell  and  convey  the  premises  and  dispose  of  the  pro- 
ceeds for  certain  specified  purposes."  The  Chancellor  sustained  the  appoint- 
ment and  justified  the  direction  for  sale  and  distribution  of  the  proceeds  by 
an  ample  citation  of  English  authorities.  But  a  reference  to  this  case,  and 
the  cases  therein  cited,  is  unnecessary,  for  the  same  principle  was  laid  down 
for  our  guidance  in  McNeiles'  Estate,  supra. 

A  liberal  construction  must  be  put  on  testator's  language,  and  when  we 
do  this  we  discover  that  his  intention  was  that  the  trustee  should  deliver  the 
possession,  which  was  in  him  by  the  terms  of  the  will,  so  that  the  testator's 
son  could  dispose  of  the  bounty  among  his  children  in  whatever  manner 
would  suit  him,  and  in  such  shares  and  proportions  among  them  as  he 
should  appoint. 

It  would  not  be  doubted  if  the  donee  of  the  power  had  valued  the  land, 
and  had  devised  to  his  children,  to  whom  the  illusory  and  unsubstantial  lega- 
cies are  bequeathed,  an  undivided  interest  in  the  land,  equal  in  value  to  the 
legacies  bequeathed,  that  such  a  devise  would  execute  the  power,  because 
illusory  distributions  are  valid:  Graff  vs.  De  Turk,  44  Pa.  527;  Russell  vs. 
Kennedy.  66  Pa.  248;  Lloyd  vs.  Fretz.  235  Pa.  538.  If  such  an  appointment 
had  been  made  the  power  would  have  been  literally  executed,  but  the  devise 
could  have  been  the  subject  of  a  partition,  whereas  the  testator  has  effected 
the  same  distribution  in  a  more  sensible  manner. 

If  there  is  any  question  about  the  appointment  being  invalid,  because 
the  land  is  not  described  in  the  will  of  the  donee  of  the  power,  this  is  dis- 
posed of  by  the  interpretation  of  the  Act  of  June  4th,  1879,  Sec.  3,  P.  L.  88, 
ii'  Aubert's  Appeal,  109  Pa.  447,  where  it  is  said  "that  the  act  declares  sub- 
stantially that  a  gift  or  devise  of  all  of  a  man's  estate,  shall  carry  with  it 
property  over  which  he  had  a  power  of  appointment  by  will;  in  other  words, 
that  a  general  will  is  an  execution  of  a  power.  And  it  assumes  that  such 
was  the  intent  of  the  testator,  unless  the  contrary  intent  appears  by  the 
will.  *  •  •  When  such  contrary  intent  does  appear,  the  act  has  no  effect, 
tor  it  was  not  intended  to  thwart  the  intent  of  the  testator,  but  to  carry  it 
into  effect.  •  •  »  The  act  is  based  upon  the  fact  that  testators  in  many 
instances  are  either  ignorant  of  the  law.  or  neglect  to  comply  with  it.  In 
order  that  their  intent  may  not  by  such  means  be  defeated,  it  declares  that, 
tinder  certain  circumstances,  a  general  will  shall  execute  a  power."  See  also 
Uudd/s  Est,  236  Pa.  276.  This  construction  is  not  disturbed  by  Garmon  vs. 
Glass,  197  Pa.  101,  cited  by  the  petitioner,  to  show  that  exact  compliance 
with,  and  designation  by  reference  to.  the  power  is  necessary  to  its  exer- 
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cise.  We  do  not  take  the  same  view  of  the  result  in  that  case  as  counsel  for 
the  petitioner,  for  there,  the  determination  of  the  happening  of  the  contin- 
gency was  a  condition  precedent  to  the  exercise  of  the  power,  and  this  was 

The  petition  will  be  dismissed  with  costs. 


In  re  Jttrladictioti  of  Brii^  en  State  Hii^nray. 

Bridges SlaU  highway  route Slate  bridge. 

If  a  bridge  on  a  state  biKliway  route  was  a  townahtp  bridge  on  ICay  list. 
ini,  the  date  of  the  paBsase  of  the  State  Highway  Act,  It  Is  now  part  of  the 
•tKte  highway.  The  tact  that  after  this  date  proceedings  were  taken  to  make  It 
a  cotinty  bridge  does  not  change  Us  status, 

August  6tb,  1914. 
Mr.  J.  Willis  Whited, 

Bridge  Engineer,  State  Highway  Department, 
Harrisburg,  Pa. 
Sir; 

I  have  your  letter  of  July  23rd  inquiring  whether  a  certain  bridge  on 
Route  No.  172,  in  Wayne  County,  is  part  of  the  SlUte  highway,  or  is  under 
the  jurisdiction  of  the  local  authorities. 

I  understand  that  this  was  a  township  bridge,  at  least,  until  it  was 
viewed  in  March,  1912,  since  which  date  proceedings  appear  to  have  been 
taken,  which  under  ordinary  circumstances  would  have  resulted  in  making 
the  bridge  a  county  bridge. 

I  am  of  opinion  that  the  status  of  the  bridge,  so  far  as  the  State  High- 
way Department  is  concerned,  must  be  determined  as  of  May  31st,  1911, 
th»  dstte  of  the  approval  of  the  Sproul  bill.  If  at  that  date  the  bridge  was 
one  which  was  built  in. accordance  with  then  existing  laws  by  a  township, 
it  became  part  of  the  state  highway  under  the  provisions  of  Section  34 
of  the  Act  of  May  31,  1911,  F.  L.  46S.  Subsequei^t  proceedings  have  no 
effect  whatever. 

You  are,  therefore,  advised  that  if  the  bridge  in  question  was  a  town* 
ship  bridge  on  May  31st,  1911,  it  must  be  cared  tor  an,4  maintained  by  the 
ftate  Highway  Department. 

Very  truly  yoiu-s, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 
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KoeUer    Produce   Co.,   Ltil,   vs.   Pennsylvania    Railroad    Company. 

■Freight Injury  !o— Assignee Right   of  Action. 

Where  (rult  la  conslsned  to  the  plaintiff  and  the  plaintiff  Is  the  consignee  m 
the  bill  of  lading:,  the  presuinptlon  Ih  that  he  la  the  owner  and  Id  case  o{  Injury 
to  tlie  fruit  reaultlnK  from  the  negllKence  of  the  carrier  he  may  bring  an  action 
In  hiB  own  name  to  recover  the  damacGB.  The  presumptlan  in  such  a  case  Uiat 
the  conilgneB  la  the  owner  may  be  ret>utted  by  evidence,  but  the  (act  that  the 
car  waa  shipped  to  the  ccnslgnee  without  an  order  and  was  received  by  the  con- 
Blgnee  and  the  contents  sold  and  the  net  proceeds  thereof  treated  aa  a  payment 
on  account  of  an  Indebtedneaa  of  the  conaignor  on  an  open  book  account  between 
tiiem,  la  aufUclent  to  Justify  the  Hadlnga  of  the  Jury  that  the  canslgnee  waa  the 

Sur  motion  ex  parte  defendant  for  judRment  non  obstante  veredicto.  No. 
1708  July  Term.  1912.     C.  P.,  Allegheny  County. 

Stone  &  Stone,  for  plaintiff. 

Patterson,  Crawford.  iliUer  &  .irensberg.  for  defendant. 

Fr.azkh.  p.  J.,  OctobiT  1.  1914. — Plaintiff  company  is  engaged  in  the  whole- 
sale produce  business  in  the  city  of  Pittsburgh.  On  October  8,  1909, 
C.  A.  Sharpe  &  Company,  of  Rochester,  N.  Y.,  shipped  to  plaintiff  a 
car  load  of  perishable  fruit,  of  which  shipment  plaintiff  was  notified  by  the 
consignor.  The  car  when  shipped  was  properly  iced.  It  arrived  in  the  outer 
j-ards  of  defendant  compftiy  in  Pittsburgh  promptly,  hut  for  some  iieasons  which 
were  not  brought  out  at  the  trial  there  was  a  delay  of  several  days  in  placing 
the  car  at  a  point  where  delivery  cculd  be  accepted  by  plaintiff.  During  that 
time  the  fruit  (lelffrioratcd  and  the  market  price  dropped.  Plaintiff  notitied 
defendant  company  of  the  shipment  and  also  of  the  arrival  of  the  car  in  the 
outer  yards,  and  requested  that  the  car  be  immediately  delivered  to  it  in  the 
yard  where  such  articles  are  usually  sold.  As  a  result  of  the  delay  plaintifTs 
contention  was  that  it  sustained  damage  by  the  delay  and  deterioration  of  the 
fruit  to  the  extent  of  $?70.     The  verdict  of   the   jury  was   for  $240. 

The  sole  question  in  this  ease  is  the  right  of  plaintiff  to  sue,  defendant's 
contention  being  that  plaintiff  had  no  property  interest  in  the  car  of  fruit,  in- 
curred no  risk  in  its  transportation,  and  consequently  could  not  maintain  an 
iiclion  for  its  deterioration  and  other  loss.  The  fruit  was  consigned  to  plain- 
liff;  in  the  bill  of  lading  it  was  named  as  consignee.  Under  these  circumstances 
the  presumption  is  that  the  plaintiff  was  the  owner.  That  presumption,  how- 
ever, may  be  rebutted  by  showing  by  affirmative  testimony  that  it  was  not  the 
mtention  of  ;he  parties  that  the  consignors  should  part  with  their  property,  but 
that  the  same  should  remain  in  them  until  actual  delivery  lo  plaintiff.  Does 
the  testimony  rebut  that  vrcsumnt ion ?  In  our  opinion  it  does  not.  While 
it  is  true  one  member  of  plaintiff  company  testified  that  the  fruit  was  on 
consignment  and  that  plaintiff  had  no  interest  in  it  except  to  sell  the  same 
and  remit  the  proceeds  to  the  consignor,  less  plaintiff's  commission,  that  witness, 
however,  was  not  familiar  -vith  the  office  work  of  plaintiff  company,  his  duty 
being  confined  to  the  sale  of  produce  at  the  railroad  company's  yards.  Another 
witness,  the  Secretary  of  the  company,  whose  duty  it  was  to  keep  the  accounts 
and  look  after  ihe  office,  testified  that  plaintiff  company  had  an  open  account 
with  Sharpe  4  Company,  who  from  time  to  time  drew  upon  plaintiff  for  various 
amounts  when  ;hey  needed  money;  that  when  shipments  were  received  from 
Sharpe  &  Company  the  produce  was  sold  and  the  amount  realized  credited  in 
full  to  their  account,  and  that  this  was  done  in  the  present  case  and  that  after 
crediting  the  amotmt  of  this  car  to  the  account  of  Sharpe  &  Company  the  latter 
was  still  indebted  to  plaintiff  Tn  other  words,  that  though  the  car  was  shipped 
to  plaintiff  without  an  order  from  it,  it  was  received  by  plaintiff,  the  contents 
sold  and  the  net  proceeds  treated  as  a  payment  on  account     Under  these  cir- 
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Koehler  Produce  Co..  Ltd.,  va.  Pennsylvania  Railroad  Company, 

are  of  opirion  that  plaintiff  had  sufticient  property  interest  in 
the  fruit  in  question  to  hring  this  action.  This  conclusion,  we  think,  is  in  accord 
with  the  principle  laid  down  in  Arbuckle  &  Company  vs.  Thompson,  37  Pa.,  371. 

And  now,  to  wit:  October  1st.  1914.  the  motion  for  judgment  oon  obstante 
veredicto  is  refused;  and  it  is  ordered  that  judgment  be  entered  on  the  verdict 
upon  payment  of  the  verdict  fee.  To  which  order  defendant  excepts,  and  at 
its  instance  bill  seated. 


Geneto  vs.  Teplitc. 

Land Title Estate  by  entireties. 

A  and  B  were  each  the  owners  In  lee  of  an  undivided  one-half  of  certain  real 
«Btate.  A  and  hla  wife  and  B  then  made  a  conveyance  to  B  and  the  wife  of  B  of 
the  land  In  queation.  There  were  no  words  in  the  conveyance  from  which  It  could 
■      '   "        i  that  the  grantora  did  not  Intend  to  create  In  B  and  his  wife  an  estate 

!e  created  an  estate  I 
luld  ma-ke  a  ffood  com 

Case  stated  in  assumpsit.  No.  1670  October  Term.  1914.  C.  P.  Alle- 
gheny County. 

Jacob  Afargolis,  for  plaintiff. 
Howard  Neely,  for  defendant. 

Reid,  J..  October  28,  1914.— This  is  a  case  stated  in  assumpsit. 

Defendant  agreed  to  purchase  from  plaintiff  for  Four  Thousand  Dollars 
the  premises  in  the  Boroug-h  of  Duquesne  which  are  described  in  the  plead' 
ings.  That  property  was  conveyed  to  plaintiff  by  Nick  Marine,  a  widower, 
who  survived  his  wife  Mary,  who  was  named  with  him  as  a  vendee  in  the 
deed  of  March  27,  1907,  hereinafter  referred  to. 

It  is  now  claimed  by  defendant  that  plaintifT's  title  is  defective  as  to  the 
undivided  one-halt  of  the  property  in  question,  for  the  reason  that  the  deed 
did  not  vest  an  estate  by  entireties  in  Nick  Marine  and  his  wife  Mary. 

According  to  the  terms  of  the  case  stated,  it  tKe  court  be  of  opinion  that 
Nick  Marine  had  a  fee  simple  title  to  the  whole  of  the  described  premises, 
judgment  is  to  be  entered  for  the  plaintiff  for  the  full  purchase  price,  with 
interest  and  costs;  otherwise  for  the  defendant. 

The  deed  out  of  which  the  controversy  arises  is  dated  March  23,  1907, 
and  was  from  Andrea  Marine  and  Louisa,  his  wife,  and  Nick  Marine  to  Nick 
Marine  and  Mary  Marine,  his  wife.  Andrea  Marine  and  Nick  Marine  each 
owned  an  undivided  one-half  of  the  premises  in  fee  simple,  and  the  whole 
title  was  intended  to  be  conveyed  by  that  deed  to  the  grantees. 

Had  the  grantors  conveyed  to  a  third  person,  and  he  in  turn  conveyed  to 
Nick  and  Mary  Marine,  his  wife,  there  can  be  no  doubt  that  an  estate  by 
entireties  (there  being  no  qualifying  phrases  used  which  could  make  it  a 
tenancy  in  common)  would  have  vested  in  them.  Being  thus  vested,  on 
Mary's  death,  Nick  surviving,  he  would  have  become  the  sole  owner  in  fee 
of  the  entire  property. 

This  being  true,  does  the  fact  that  the  property  was  conveyed  directly  to 
Nick  and  Mary,  the  husband  joining  in  a  conveyance  to  himself  and  wife, 
prevent  the  estate  from  being  one  by  entireties?  We  are  convinced  that  it 
does  not,  and  that  the  title  of  Nick  Marine  became  absolute  on  his  wife's 
death. 

There  can  no  longer  be  a  doubt  that  a  husband  may  convey  directly  to 
his  wife,  without  the  intervention  of  a  trustee:  Thompson  va.  Allen,  103 
Pa..  44. 

Since  the  grantor,  Nick  Marine,  could  lawfully  convey  directly  to  his 
wife,  there  would  seem  to  be  no  valid  legal  reason  why  he  could  not  also  join  ' 
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Qeneto  vs.  Taitlltz. 

himself  as  a  grantee  with  his  wife  (or  the  very  purpose  of  creating  in  both  of 
them  an  estate  by  entireties.  He  was  the  owner  beyond  question  of  an  undi- 
vided interest  in  the  property.  His  co-grantor,  Andrea  Marine,  with  his  wife 
conveyed  an  undivided  one-half  interest.  Undoubtedly,  such  -conveyance  by 
Andrea  and  Louisa  Marine  vested  in  Nick  and  Mary  Marine  an  estate  by 
entireties  in  Che  undivided  one-half  thus  conveyed.  To  hold  that  Andrea 
must  be  disregarded  as  a  vendee  of  the  remaining  undivided  one-half  would, 
it  seems  to  us,  defeat  the  evident  intention  that  he  had,  and  to  which  we  have 
already  referred  upon  the  mere  assumption  that  he  could  not  convey  in  that 


We  do  not  know  of  any  Pennsylvania  authorities  which  rule  that  a  hus- 
band may  in  this  manner  convey  to  himself  in  conjunction  with  his  wife,  but 
the  case  of  Saxon  vs.  Saxon,  46  Misccl.  Rep.  N.  Y.,  202,  presents  such  an 
instance.  Gaynor,  J.,  in  discussing  it  saysi  "The  conveyances  he  made  are 
singular,  making  himself  one  of  the  grantees  as  they  do;  but  no  question  is 
made  that  they  vest  the  title  in  himself  and  his  wife." 

Having  determined,  as  we  now  do,  that  Nick  Marine  might  lawfully  con- 
vey to  his  wife-  and  himself,  all  that  remains  is  to  consider  what  was  the 
effect  of  such  a  conveyance  upon  the  interest  acquired  by  the  grantees. 

There  are  no  words  in  the  conveyance  in  question  by  which  it  is  possi- 
ble to  conclude  that  the  intent  of  Nick  Marine  was  other  than  to  create  an 
estate  by  entireties  in  himself  and  his  wife.  To  prevent  such  conveyance  to 
vest  such  estate,  it  is  necessary  that  apt  words  be  used  as  has  been  pointed 
out  in  Blease  vs.  Anderson.  241  Pa.,  198.  Where  no  such  words  are  used  by 
which  distinctly  defined  undivided  parts  or  individual  estates  are  granted  to 
each,  the  case  just  cited  holds  that  the  conveyance  must  be  construed  to  cre- 
ate an  estate  by  entireties. 

In  Beihl  vs.  Martin,  236  Pa.,  519,  Stewart,  J.,  in  the  opinion  of  the  court 
at  page  522,  says:  "It  may  be  that  because  of  modern  innovations  on  the 
common  law  respecting  the  property  rights  of  married  women,  the  venerable 
estate  known  as  estate  by  entireties  has  outlived  the  purpose  of  its  creation 
and  is  out  of  harmony  with  present  conditions.  However  this  may  be,  if 
change  is  desired,  it  must  come  through  legislative  action  and  not  through 
judicial  construction.  This  estate  is  too  well  established  and  too  well  defined 
to  be  subject  to  judicial  impairment." 

The  conveyance  of  March  23,  1907,  from  Andrea  Marine  and  Louisa,  his 
wife,  and  Nick  Marine  to  Nick  Marine  and  Mary,  his  wife,  vested  an  estate 
by  entireties  in  the  grantees,  Nick  and  Mary  Marine,  which,  upon  the  death 
of  the  wife,  Mary  Marine,  by  reason  of  the  survivorship  of  the  husband,  Nick 
Marine,  became  vested  absolutely  in  the  latter.  It  follows  that  he  had  a  good 
and  valid  title  to  Che  whole  of  the  premises  described  in  the  case  stated  at 
the  date  of  its  conveyance  to  Diamonda  Qeneto,  the  plaintiff,  and  that  a 
proper  deed  of  conveyance  from  said  Qeneto  will  vest  a  title  in  fee  simple  in* 
all  of  the  described  premises  in  his  grantee  or  vendee. 

In  accordance  with  the  terms  of  the  case  stated,  having  determined  the 
question  as  above  set  forth,  judgment  must  be  entered  against  the  defendant 
and  in  favor  of  the  plaintiff  for  the  full  amount  of  the  claim,  with  interest. 
We.  therefore,  enter  the  following  judgment: 

.And  now,  October  28.  1914.  upon  hearing  of  the  case  stated  submitted  to 
the  court  at  above  entitled  number  and  term,  wherein  Diamonda  Qeneto  is 
plaintiff  and  Myer  B.  Teplitz  is  defendant,  the  court  being  of  opinion  that  the 
title  of  said  plaintiff  to  the  premises  described  in  the  said  case  stated  was 
and  is  a  good  title  in  fee  simple  to  the  whole  thereof,  judgment  is  entered  in 
favor  of  the  plaintiff  and  against  the  defendant  tor  the  sum  of  Four  Thousand 
($4,000)  Dollars,  the  amount  specified  in  said  case  stated,  with  interest 
Ihereon  from  the day  of .,...,  1914,  with  costs. 
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H.  H.  Pickerlns  Company  vs.  Yates  et  al. 

Refitevin intervention  by  landlord Landlord's  warrant. 

Where  a.  lesie  of  real   estate  lis  made  by  a 

tpnant  are  replevlned  by  a  third  pereon,  the  ei 

building  ban  no  standing  to  Intervene- 
On  a  warrant  to  a  constable  by  name  "or  neit  conalable"   a  dlBtress  by  a 

deputy  constable  la  valid. 

A  warrant  to  distrain  the  goods  of  a  tenant  justlfles  the  dlslrees  of  property 

leased  to  the  tenant  and  found  on  the  premlaea. 

No.  258  August  Term,  1911.     C.  P.  Alle- 

Jamet  T.  Buchanan,  for  plainttfF. 
Packer  &  Sherrard.  for  dcfemlants. 

Macfarlane,  J..  October  6,  1914, — The  goods  in  controversy  in  this  action 
of  replevin  were  leased  to  Mrs.  Yates  unrler  the  usual  aRreeinent  of  bailment  and 
^tcre  distrained  under  a  Iniidlord''!  warrant.  Emma  K.  Lindsay,  executrix,  in- 
tervened. Three  objections  were  made  to  the  proceedings  under  the  landlord's 
warrant.  First,  that  the  lease  was  from  the  H.  J,  Lindsay  Estate,  that  the  war- 
rant was  signed  H.  J.  Lindsny  Estate,  per  Gault  &  Giffen,  agents,  while  the  inter- 
vening defendant  is  Emma  Lindsay,  exerutrix.  Second,  the  warrant  was  issued 
to  W.  J.  Morris  or  next  connable  and  the  distress  was  made  by  one  Baiimgrantz, 
;.  deputy  i-onKtable.  Third,  thai  the  wnrriint  directs  the  bailiff  to  distrain  the 
property  of  Mrs.  Yates,  the  tenant,  and  that  it  gives  no  authority  to  distrain  the 
goods  of  a  stranger. 

Binding  instructions  were  giverr  for  the  plaintiff. 

1.  The  first  position  ''s  well  taken,  the  others  are  not.  The  intervening  party 
[iiTe  claims  in  effect  that  tl.c  rent  v-'-s  due  In  her  under  a  lease  from  her,  but 
she  has  not  shown  it.  There  was  no  evidence  of  any  right  in  her.  Her  petition 
recites  the  death  of  H  J.  Lindsay  seized  of  the  property  and  the  lease  was  from 
the  H.  J.  Lindsay  EsUtc  by  the  agents.  In  Grier  vs.  McAlarney,  148  Pa,.  58?.  it 
was  held  Iha*  an  executor  could  not  distrain  on  a  lease  made  by  the  heirs  and 
in  Seyfert  vs.  Bean,  83  Pa  450,  that  the  real  owner  could  not  distrain  on  a 
lease  from  "Boileau  and  Sankey,  Agents,"  the  real  owner  being  undisclosed  and 
unknown  to  the  tenant  who  brought  the  suit.  Even  if  we  assume  her  subsequent 
ratification  by  intervening  and  filing  her  petition,  she  failed  to  show  her  right. 

2.  A  landlord  may  ntify  the  -ict  of  a  bailiff  in  making  a  distress.  McGeary 
vs.  Raymond.  17  Supr.  Ct,  308.  A  bailiff  is  merely  an  agent.  An  agent  need  not 
be  named.  It  is  a  question  of  authority.  The  "next  constable"  m^y  act  as  "any 
attorney"  may  enter  judgment  under  a  warrant  of  attorney  so  providing.  The 
warrant  empowers  all  of  a  certain  class. 

3.  As  between  a  latidlord  and  tenant  the  goods  on  the  premises  are  presumed 
to  belong  to  the  tenant,  Swancy  vs.  Douinont,  44  Supr.  Ct.,  49;  Myers  vs.  Esery, 
134  Pa.,  177  The  fact  that  good?!  on  the  premises  and  liable  for  the  rem  are 
the  property  ft  a  stransv-r  ti>  the  leH-;e  doos  iint  prove  tli.it  the  bailiff  has  no 
authority.     H-:  is  bound  to  distrain  sufficient  goods  liable  for  the  rent 

October  6,  1914.  motinn  for  judKment  noil  oiistante  veredicto  overruled  and 
judgment  directed  to  he   entered   on  the  verdict   on   payment  of  the   verdict  fee. 
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Pox  VM.  Croob  et  aL 

Strays Act  of  April  13.  l9Cff Defects  m  proctdnre. 

In  an  action  under  the  Stray  Law  of  April  It,  1801,  the  terma  of  the  at&tute 
must  be  strictly  compiled  with,  and  a  failure  In  the  flndlnga  of  the  apprklaera  to 
•bow  that  the  damaged  lande  were  enclosed  la  fatal  to  the  proceedings. 

Certiorari,     No.  2311  January  Term,  1914.    C.  P.  Allegheny  County. 


Haymaker,  J.,  July  30,  1914.— A  return  of  the  justice  shows  that  this  was 
a  proceeding  before  him  under  the  Stray  Law  of  April  13,  1807,  4  Sm.  L.  473. 
That  act  is  still  in  force,  and  when  parties  resort  to  it  instead  of  an  ordinary 
action  of  trespass,  it  is  necessary  to  show  a  substantial  compliance  with  its 
jTovisions,  one  of  which  is  that  it  must  appear  that  the  stray  was  discovered 
on  the  improved  and  enclosed  lands  of  the  complainant.  In  the  transcript 
of  the  record  as  certified  by  the  magistrate  we  find  in  substance  that  the 
plaintiffs  below  appeared  before  him  and  complained  that  a  red  heifer  tres- 
passed on  their  cultivated  lands;  that  they  had  notified  Sam  Fox,  the  defend- 
ant below,  and  owner  thereof,  of  such  trespass  and  that  he  had  refused  to 
make  amends;  that  they  joined  in  asking  for  a  warrant  to  three  freeholders 
to  view  said  trespass  and  appraise  the  damage,  etc;  that  Fox  was  notified 
and  met  with  the  appraisers;  that  a  summons  was  issued  to  and  served  on 
Fox  to  appear  at  a  time  certain  to  answer  why  judgment  should  not  be  given 
complainants  for  amount  allowed  by  the  appraisers;  that  Fox  did  not  ap- 
pear and  judgrnent,  according  to  the  finding  of  appraisers,  was  given  in 
favor  of  McNall  for  $8.00,  and  in  favor  of  Crooks  for  $5.00,  with  costs.  To 
the  certified  transcript  we  find  attached  the  original  warrant  to  three  free- 
holders to  view  the  trespass  and  value  and  appraise  the  same,  and  make 
report  thereof  to  the  justice.  On  that  warrant  is  also  found  the  original 
report  of  the  appraisers  to  the  magistrate,  to  the  effect  that  in  obedience  lo 
his  warrant  they  appraised  the  trespass  committed  by  the  calf,  on  the  prem- 
ises of  the  complainants,  having  due  regard  to  the  fence  of  the  enclosure, 
awarding  $8.00  to  McNall  and  $5.00  to  Crooks.  Neither  in  the  record  as  cer- 
tified by  the  justice  nor  the  report  of  the  appraisers  does  it  appear  that  the 
trespass  was  on  the  improved  lands  of  the  complainants,  or  either  of  them, 
and  the  only  reference  to  "enclosed  lands"  that  we  are  able  to  find  is  in  the 
report,  where  it  is  said  that  the  appraisers  had  "due  regard  to  the  sufficiency 
oi  the  enclosure."     Whose  enclosure.   Crooks'  or  McNall's?     It  does  not 

While  this  is  a  joint  action,  in  form,  the  proceedings  show  that  the  tres- 
pass was  committed  against  two  different  owners  of  lands,  and  while  the 
report  speaks  of  "the  enclosure"  it  no  where  appears  whose  land  was  en- 
closed. If  it  were  shown  by  the  record  that  the  lands  of  the  complainants 
were  itnproved  and  enclosed,  we  would  not  be  disposed  to  hold  that,  because 
both  complainants  were  joined  in  the  same  action,  the  record  was  defective, 
inasmuch  as  there  were  separate  findings  and  judgments.  Even  if  the  rec- 
ord showed  specifically  that  the  lands  of  either  complainant  were  improved 
and  enclosed,  and  was  silent  as  to  the  other's,  we  would  be  inclined  to  sus- 
tain the  judgment  as  to  one  complainant  and  reverse  as  to  the  other,  but  we 
cannot  do  even  that  in  this  case.  We  cannot  regard  the  matters  set  out  in 
the  warrant  of  the  magistrate  to  the  three  appraisers  as  any  part  of  the  find- 
ings in  this  case.  Much  as  we  are  disposed  to  sustain  the  action  of  the  jus- 
tice on  the  assumption  that  the  appraisers  made  a  proper  estimate  of  the 
damages  we  cannot  do  so  in  view  of  the  record.  It  is  unnecessary  to  pass 
on  the  other  assignments  of  error.    The  judgments  are  reversed. 
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JefferU  et  aL  vs.  PittabUrgb  Liv«  Stock  ExchAnge  et  «L 

Corporations  not  for  profit — 
Citieens  of  Other  states — 

A  partnerSblp  welb  eng&g'ed  In  Plttaburgh  In  conductlnE  the  buslneee  of  sbII- 
InK  upon  commlBslon,  cattle,  Eheep.  hogs  aod  Calves  at  the  Union  Stock  Tarda, 
FIttBburBb,  Pa.  B  was  a  Peutiaylvanla  corporation,  not  for  pruflt,  with  the  object 
of  fostering  the  seneral  buelnees  Intereats  of  all  Its  members  who  were  dealers 
In  ilve  Btock>  and  the  reeulation  of  buiineaa  among  Its  memberB  and  kept  Its  prin- 
cipal place  of  business  at  the  Union  Stock  Tarda  which  was  a.  place  where  cattle 
and  other  live  stock  were  unloaded,  fed,  weighed  and  sqld  by  the  partner«hlp  and 

to  trade  at  the  stock  yards  but  all  the  parties  engaged  there  In  Iha  live  stock  bus- 
iness were  members.  For  many  years  the  partnership  had  been  a  member  of  the 
B  corporation  and  on  January  lat.  1!I14.  A.  a  resident  of  Ohio,  became  a  member 
of  the  partnership,  retaining  his  t-esidence  In  Ohio.  Afterwards  A  sold  cattl»  at 
the  stock  yards  for  and  as  a  member  of  the  partnership.  He  had  never  done  any 
thing  detrimental  to  the  B  corporation.  In  April,  1913,  the  B  corporation  paaaed 
the  tollawlng  by-law  providing  that  "A  Sne  ot  tJOO  shall  be  Imposed  upon  any 
Orm,  or  memtier  of  Oils  exchange  doing  commission  busineaa  at  the  Pittsburgh 
Union  Stock  Tarda,  who  ahall  employ  or  allow  any  one  who  Is  not  a  resident  of 
Allegheny  County  to  sell  stock  other  than  his  own  or  bill  In  other  than  his  own 
name  on  this  market."  After  the  sale  by  A  the  partnership  was  notified 
that  It  had  violated  this  by-law  and  after  hearing,  was  suspended  and  the 
partnership  was  subjected  to  a  Bne  of  tlOO  which  was  collected  by  forfeiting  thia 
amount  which  the  partnerablp  as  a  member  was  required  to  keep  on  deposIL 
Upon  bill  in  equity  flled  by  the  partnership  against  the  B  corporation  praying  for 
repayment  of  the  tlOO  so  forfeited  and  for  a  decree  that  the  by-law  be  declared 

It  was  Beld  that  the  by-law  was  contrary  to  Art.  IV,  Beet.  T  of  the  Federal 
Constitution  which  provides  that  "the  citizens  of  each  state  shall  be  entitled  to 
the  privileges  and  immunities  of  citizens  of  the  several  states."  Such  by-law  Is 
also  void  because  in  violation  of  the  Individual  rights  of  the  members. 

The  by-law  was  not  applicable  to  A.  It  only  applied  to  employeMi.  A  w»a 
not  an  employee. 

In  Equity.    No.  450  July  Term,  1914.    C.  P.  Allegheny  County. 

Prestley  &  Nesbit  and  John  C.  Bane,  for  plaintiffs. 
R.  R.  Elder,  for  defendants. 

SwEAMNCEN,  J.,  November  11,  1914. — This  bill  was  filed  by  a  partnership, 
doins  business  as  J.  B.  Huff  &  Company,  against  the  Pittsburgh  Live  Stock 
Exchange,  a  corporation  of  the  first  class,  wherein  it  is  alleged  that  it  had 
illegally  fined  the  complainant  and  had  illegally  suspended  the  complainaiit 
from  membership  in  said  corporation,  and  that  it  intended  to  lake  further 
unlawful  proceedings  against  the  complainant;  and  the  prayers  were  that  the 
defendants  be  enjoined  from  entertaining  further  charges  against  the  com- 
plainant, Under  the  alleged  illegal  by-law,  that  said  by-law  be  decreed  void 
and  not  enforcible  and  that  the  fine  already  imposed  and  paid  be  ordered 
refunded. 

Upon  application,  a  preliminary  injunction  was  granted,  which,  at  the 
hearing  thereon,  was  continued  until  final  hearing. 

The  defendant  answered  the  bill,  in  which  it  denied  that  the  by-law  of 
which  complaint  was  made  was  illegal,  denied  that  the  action  taken  was 
tinlawful,  and  denied  that  any  illegal  proceedings  against  the  complainant 
were  contemplated. 

A  replication  was  filed  and  the  cause  came  on  for  trial  in  due  course. 
From  the  evidence  we  find  the  following 

FINDINGS  OF  FACT. 

1.  The  complainants.  Samuel  W.  Jefleris,  Albert  N.  Greenlee  and  How- 
ard W.  Strayer,  were  and  have  been  since  January  1,  1914,  co-partners,  trad- 
ing under  the  firm  name  of  J.  B.  Huff  &  Company,  which  is  conducting  the 
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business  of  buying  and  selling  upon  commission  cattle,  sheep,  hogs  and  calve* 
■it  the  Union  Stock  Yards,  Pittsburgh,  Pennsylvania.  All  its  business  is  done 
Upon  commission.  Its  business  was,  at  the  time  of  the  occurrences  of  which 
complaint  is  made,  a  profitable  one. 

2.  The  Pittsburgh  Live  Stock  Exchange,  one  of  the  defendants,  is  a 
corporation  of  the  first  class,  created  and  existing  under  the  laws  of  Pennsyl- 
vania. It  was  organized  "for  the  purpose  of  fostering  the  general  business 
interests  of  all  its  members,  and  the  regulation  of  business  among  its  mem- 
bers and  with  customers."  Its  charter  was  granted  by  the  Court  of  Common 
Pleas  No.  2  of  Allegheny  County,  Pennsylvania,  on  January  27th,  1896,  at 
No January  Term,  1896.  The  other  defendants  are  officers  and  direct- 
ors. Ira  F.  Brainard  is  president;  W,  J.  McMannis  is  vice-president;  T.  T. 
Lowman  is  secretary;  W.  A.  Mcrrit  is  treasurer;  and  V.  N.  Cooper,  J.  T. 
Doyle,  J.  Needy,  C.  W.  Reynolds  and  C.  W.  Lauer  are  the  directors;  and 
these  defendants  were  the  officers  and  directors  of  said  corporation  at  the 
time  of  the  occurrences  of  which  complaint  is  herein  made.  The  application 
of  the  incorporators  of  the  corporation,  and  the  rules  and  by-iaws  providing 
for  the  government  ai)d  management  of  the  corporation,  together  composing 
its  Articles  of  Association  and  Charter,  are  recorded  in  the  Recorder's  Office 
of  Allegheny  County,  Pennsylvania,  in  Charter  Book  Volume  22,  page  126. 
The  principal  place  of  business  of  said  corporation  is  in  the  City  of  Pitts- 
burgh, Pennsylvania,  at  the  Pittsburgh  Union  Stockyards. 

3.  For  a  number  of  years  prior  to  January  1,  1914,  J.  B.  Huff  &  Com- 
pany was  composed  of  Samuel  W.  JeReris  and  Albert  N.  Greenlee,  and  it  was 
a  member  of  the  Pittsburgh  Live  Stock  Exchange.  For  about  twelve  years 
tlie  firni  had  in  its  employ,  as  a  cattle  salesman,  Howard  W.  Strayer,  who 
resided  at  Scio,  State  of  Ohio;  and  he  still  resides  there.  During  his  employ- 
ment with  J.  B.  Huff  &  Company  and  since  he  became  a  member  thereof  he 
has  never  done  anything  injurious  or  prejudicial  to  the  Pittsburgh  Live  Stock 
Fxchange  or  any  of  the  members  thereof.  On  January  1,  1914,  he  was  admit- 
ted as  a  full  partner  in  the  firm  of  J.  B.  Huff  &  Company  aforesaid.  His 
admission  as  a  member  of  the  firm  had  been  in  contemplation  for  a  long  time 
prior  thereto.  Since  he  became  a  member  of  said  firm,  he  has  received  no 
salary,  but  he  has  shared  in  the  profits  and  borne  the  losses,  the  same  as  the 
other  two  partners.  J.  B.  Huff  &  Company  constitute  a  membership  in  the 
Pittsburgh  Live  Stock  Exchange,  in  accordance  with  the  rules  and  by-laws 
thereof,  each  of  the  members  of  said  firm,  to-wit,  Samuel  W.  Jefferis,  Albert 
K.  Greenlee  and  Howard  W.  Strayer,-  having  prior  to  January  5th,  1914, 
signed  the  rules,  regulations  and  by-laws  thereof  as  evidence  of  their  good 
faith;  and  each  of  them  is  thereby  a  member  of  said  corporation, 

4.  Among  the  rules  and  by-laws  of  the  Pittsburgh  Live  Stock  Exchange 
are  the  following: 

"Section  3.  Every  member  shall  receive  a  certificate  of  membership 
bearing  the  Corporation  seal  of  the  Exchange,  and  the  signatures  of  the 
President  and  Secretary.  On  and  after  February'  17,  1896,  if  any  member  in 
whose  name  said  certificate  stands  has  paid  all  assessments  due  and  has 
against  him  no  outstanding,  unadjusted  or  unsettled  claim  or  contract  held 
by  members  of  the  Exchange,  and  said  membership  is  in  no  way  impaired 
or  forfeited,  the  member  may  surrender  the  membership  and  receive  the  sum 
of  $100  deposited  with  the  treasurer;  provided,  however,  that  he  cease  to  do 
business  at  the  Pittsburgh  Central  Stockyards." 

"Section  5.  Each  member  of  this  Exchange,  or  when  two  or  more  mem- 
bers constitute  a  firm,  the  said  firm  shall  pay  to  the  treasurer  of  this  Ex- 
change the  said  sum  of  $100,  which  sum,  or  so  much  thereof  as  the  Board  of 
Directors  may  order,  shall  be  forfeited  to  the  Exchange  whenever  the  per- 
son, or  firm,  or  any  member  of  the  firm  making  the  payment  shall  have  been 
adjudged  guilty  of  a  violation  of  any  rule  of  the  Exchange,  Any  member  or 
firm  whose  deposit  of  $100,  or  any  part  thereof,  has  been  so  adjudged  to  be 
forfeited,  shall  be  suspended  from  membership  in  this  Exchange  until  he  or 
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they  have  made  an  additional  deposit,  or  such  part  thereof,  as  may  have  been 
forfeited.    All  forfeited  deposits  and  interests  received  upon  deposits  shall 
be  placed  to  the  credit  of  what  shall  be  known  as  the  expense  fund,  and  used 
for  defraying  the  expenses  of  the  Exchange." 
'■RULE  XVI. 

"Section  4.  No  member  of  this  Exchange  shall  have  any  business  trans- 
actions whatever  with  parties  indebted  to  other  members  of  this  Exchange  in 
good  standing  until  such  indebtedness  has  been  fully  settled. 

"Section  5.  No  party  or  parties  beginning  a  live  stock  commission  busi- 
ness at  Pittsburgh  Central  Stockyards  shall  not  be  considered  subject  to  the 
rules  of  this  Exchange  until  twenty  days  from  the  date  of  their  beginning 
such  business,  providing  further  that  nothing  herein  contained  shall  be  con- 
strued as  in  any  manner  prohibiting  any  party  from  selling  his  own  live  stock 
on  the  market  of  said  Stockyards;  or  any  member  of  this  Exchange  from 
buying  such  stock  from  such  owner." 

"Supplement  to  By-Laws,  M.  P.  35. 

"At  a  special  general  meeting,  December  15,  '97,  the  following  substitute 
was  adopted  for  Rule  IX,  sec,  VI:  No  member  of  this  Exchange  shall  buy 
or  cause  to  be  bought,  sell  or  cause  to  be  sold,  in  any  manner,  any  live  stock, 
on  the  market  at  the  Pittsburgh  Central  Stockyards  on  Sunday.  On  the  fol- 
lowing holidays,  to-wit:  Decoration  Day,  Fourth  of  July,  Thanksgiving  and 
Christmas,  business  in  all  departments  shall  commence  at  7  a.  m,  and  shall 
be  suspended  at  tO  a.  m,,  except  any  of  the  above-named  holidays  shall  fall 
upon  Monday;  then  business  shall  be  suspended  at  1  p,  m." 

"M.  P,  310,  Rule  XVI,  sec.  VI:  No  member  of  this  Exchange  engaged 
in  the  selling  or  buying  of  Live  Stock  for  non-residents  on  commission,  shall 
pay,  agree  to  pay,  or  cause  to  be  paid,  tke  cost  of  transmission  of  any  tele- 
phone or  telegraph  message,  either  sent  or  received  except  as  hereinafter 
provided. 

"Members  may  pay  the  cost  of  transmission  of  a  telephone  or  telegraph 
message,  quoting  a  bona  fide  sale  of  live  stock,  made  the  same  day  the  mes- 
sage is  sent  for  the  person  addressed,  and  quoting  therein  the  condition  of 
the  marker;  and  also  all  telephone  and  telegraph  messages  pertaining  to 
inquiries  instituted  by  and  for  the  personal  information  of  members,  and  also 
all  messages  pertaining  to  delayed  stock,  also  messages  sent  in  soliciting 
orders," 

"M.  P.  310,  Rule  IX,  sec.  V:  No  member  of  this  Exchange  shall  employ 
or  in  any  manner  pay  a  traveling  or  resident  live  stock  solicitor, 

"Only  active  bona  tide  members  of  firms  or  active  bona  fide  salesman  of 
I've  stock  on  this  market  who  are  members  of  this  Exchange,  may  be  al- 
lowed to  solicit.  * 

"No  commission  firm  shall  have  more  than  one  solicitor  on  the  road  at 

"Firms  desiring  to  send  a  solicitor  on  the  road  shall  notify  the  secretary 
of  this  Exchange." 

On  December  4th,  1913,  the  Pittsburgh  Live  Stock  Exchange  sent  the  fol- 
lowing letter  to  each  of  its  members: 

"Gentlemen:     We  respectfully  call  your  attention  to  the  following  rule, 
adopted  by  the  Pittsburgh  Live  Stock  Exchange,  in  reference  to  payment  for 
live  stock  purchased  from  commission  firms  on  this  market: 
"'RULE  XVIII, 

"'Section  1.  All  live  stock  bought  by  non-resident  buyers,  or  shippers, 
must  be  paid  for  the  same  day  stock  is  purchased, 

"'Section  2.  All  stock  bought  by  resident  buyers  must  be  paid  for  not 
later  than  the  second  business  day  following  purchase  of  said  stock. 

"'Section  4.  Commission  firms  are  required  to  report  to  the  secretary 
ir    writing  all  delinquents  on  the  following  business  day   on   form  approved 
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by  the  Board  of  Directors;  also  report  promptly  in  same  manner  the  payment 
of  any  bills  previously  reported  as  delinquent  and  unpaid.  It  shall  be  the 
auty  of  the  Board  of  Directors,  in  case  of  delinquents  reported  after  third 
time,  to  investigate  as  to  iinancial  standing  of  such  delinquents,  and  make  a 
record  of  their  finding  and  place  said  delinquents  on  the  cash  list  as  per 
Section  1. 

"'Section  5.  It  shall  be  the  duty  of  the  Board  of  Directors  to  impose  a 
fine  upon  each  firm  violating  this  rule,  as  follows:  $100  for  first  offense,  $200 
for  second  oflense  and  $300,  suspension  or  expulsion  for  third  offense.' 

"This  rule  will  be  strictly  enforced  on  and  after  December  15,  1913,  and 
we  desire  to  give  you  notice  in  due  time  so  that  no  inconvenience  will  be 
sustained  by  our  patrons.  We  believe  that  this  rule  will  prove  to  be  a  benefit 
to  both  buyers  and  sellers,  and  ask  your  co-operation. 

"In  other  markets  buyers  pay  for  the  live  stock  same  day  as  purchased. 
Yours  respectfully, 

Pittsburgh  Live  Stock  Exchange, 

T.  T.  Lowman,  Secretary." 

Consequently,  all  parties  who  are  engaged  in  the  live  stock  commission 
business  at  the  Pittsburgh  Union  Stockyards  are  members  of  the  Pittsburgh 
Live  Stock  Association;  and  this  has  been  true  ever  since  the  organization  of 
the  latter  corporation. 

5.  The  Pittsburgh  Live  Stock  Exchange,  at  a  meeting  of  the  members 
thereof,  held  April  3,  1913,  passed  an  additional  rule  or  by-law,  which  is  as 
follows : 

"A  fine  of  one  hundred  dollars  shall  be  imposed  upon  any  firm  or  mem- 
ber of  this  Exchange  doing  commission  business  at  the  Pittsburgh  Union 
Stockyards,  who  shall  employ  or  allow  anyone,  who  is  noi  a  resident  of  Alle- 
gheny County,  to  sell  stock  other  than  his  own  and  bill  in  his  own  name,  on 
this  market." 

6.  The  said  Howard  W.  Strayer,  one  of  the  complainants,  sold  cattle 
at  the  Pittsburgh  Union  Stockyards,  on  Monday.  January  5,  1914,  at  that 
time  being  a  non-resident  of  Allegheny  County,  Pennsylvania.  He  was  a 
legular  and  bona  fide  partner,  along  with  Samuel  W.  Jefferis  and  Albert  N. 
Greenless,  in  the  firm  of  J.  B.  Huff  &  Company,  engaged  in  the  business, 
among  other  things,  of  selling  cattle  at  the  Pittsburgh  Union  Stockyards. 
He  was  not  employed  nor  allowed  by  the  complainant.  J.  B.  Huff  &  Com- 
pany, to  self  cattle  on  said  day,  but  said  cattle  were  sold  by  him  as  a  member 
of  the  copartnership  of  J.  B.  Huff  8c  Company,  and  as  a  memlier  of  the 
Pittsburgh  Live  Stock  Exchange,  and  not  while  an  employee,  licensee,  or  per- 
missible agent  of  the  said  J.  B.  Huff  &  Company. 

"7.  On  January  9th,  1914,  the  complainant.  J.  B.  Huff  &  Company,  re- 
ceived notice  that  it  had  violated  the  additional  rule,  mentioned  in  Findings 
of  Fact  5,  as  follows: 

"You  are  hereby  notified  that  charges  have  been  preferred  against  you 
liy  the  Pittsburgh  Live  Stock  Exchange  for  violation  of  rule  relative  to  the 
employment  of  non-resident  salesman  by  commission  firms,  as  recorded  in 
Minute  Book,  No.  2,  page  91. 

"Specification:  Cattle  sold  by  Mr,  Howard  Strayer,  Monday,  January 
5,  1914. 

"You  will  please  be  prepared  to  answer  said  charges  at  a  hearing  before 
the  Board  of  Directors,  Friday,  January  16,  1914,  at  one  o'clock,  p.  m. 
Yours  respectfully, 

T.  T.  Lowman,  Sec'y- 
By  order  Board  of  Directors." 
January  13,  1914,  the  complainant  was  notified  that  said  hearing  had  been 
postponed  until  Tuesday.  January  20,  1914,  at  2  o'clock,  p.  m. 

Thereafter,  to-wit,  on  January  20,  1914,  the  said  charges  were  heard  and 
the  complainant  partnership  was  adjudged  guilty  of  violating  said  rule  and 
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a  fine  of  $100  was  imposed,  as  appears  by  the  notice  sent,  which  is  as  follows: 
'■Messrs.  J.  B.  Huff  &  Company,  City. 

"Gentlemen:  You  are  hereby  notified  that  you  have  been  adjudged 
guilty  of  the  charges  preferred  against  you  in  violating  rule  relative  to  em- 
ployment of  non-resident  salesmen,  as  recorded  in  Minute  Book  No.  2,  and 
that  the  tine  of  one  hundred  ($100.00)  dollars  is  imposed  for  infraction  of 
the  rule.    By  order  of  the  Board  of  Directors,  T.  T.  Lowman,  Sec'y." 

8.  J.  B.  Huff  &  Company,  at  the  time  of  the  imposition  of  said  fine  as 
stated  in  Findings  of  Fact  7,  had  on  deposit  with  the  treasurer  of  the  Pitts- 
burgh Live  Stock  Exchange,  in  compliance  with  Rule  VIII,  Section  5,  recited 
ir.  Findings  of  Fact  4,  the  sum  of  one  hundred  dollars,  which  said  sum  was 
immediately  applied  by  the  treasurer  of  the  Pittsburgh  Live  Stock  Exchange 
tc  the  payment  of  said  fine.  J.  B.  Huff  &  Company  was  thereupon,  under 
the  rules  and  by-laws  aforesaid,  in  default  of  the  deposit  of  one  hundred,dol- 
lars  required  of  each  member,  and  it  was  forthwith,  to-wit,  on  January  21, 
1914,  suspended  from  membership  in  said  Pittsburgh  Live  Stock  Exchange. 

Later  in  the  same  day,  to-wit,  on  January  21,  1914,  J.  B.  HuH  &  Company 
paid  into  the  Pittsburgh  Live  Stock  Exchange  the  sum  of  one  hundred  dol- 
lars, and  was  reinstated  as  a  member. 

9.  The  defendants,  immediately  after  the  suspension  of  J,  B,  Huff  & 
Company,  gave  notice  of  such  suspension  to  the  other  members  of  the  Pitts- 
burgh Live  Stock  Exchange,  by  reason  whereof  I.  Zeigler  &  Sons  and  S.  B. 
Hedges  &  Company  refused  to  buy  live  stock  from  the  complainant,  and 
other  members  of  the  Pittsburgh  Live  Stock  Exchange  refused  to  deal  with 
the  complainant  until  informed  of  the  reinstatement  of  the  firm  by  deposit 
of  said  sum  of  one  hundred  dollars  as  aforesaid. 

10.  Between  January  5th,  1914,  and  the  date  of  the  granting  of  the  pre- 
liminary injunction,  hereinafter  mentioned,  the  said  Howard  W.  Strayer  made 
many  sales  of  cattle  as  a  member  of  the  partnership,  J.  B.  Huff  &  Company, 
on  the  market  at  the  Pittsburgh  Union  Stockyards.  On  April  2Sth,  1914,  this 
bill  of  complaint  having  been  filed,  the  court,  upon  motion,  granted  a  prelim- 
inary injunction  restraining  the  defendants  from  hearing  or  entertaining  any 
charges  against  the  partnership.  J.  B.  Huff  &  Company,  under  the  by-law 
referred  to  in  Findings  of  Fact  S. 

Another  charge  had  been  lodged  vfith  the  Board  of  Directors  of  the 
Pittsburgh  Live  Stock  Exchange  against  the  complainants,  similar  to  that 
described  in  Findings  of  Fact  7,  but  a  hearing  thereon  has  not  been  had 
solely  because  of  the  granting  of  said  preliminary  injunction;  and  said  charge 
is  still  pending  and  undeterinined. 

11.  The  Pittsburgh  Union  Stockyards  i^  a  concern  engaged  in  business 
in  Pittsburgh,  Pennsylvania.  It  has  the  facilities  for  unloading  and  reloading 
live  stock,  the  scales  for  weighing  them,  the  pens  for  distributing  them  when 
unloaded,  and  provides  feed  for  them.  It  has  no  connection  with  the  Pitts- 
burgh Live  Stock  Exchange.  In  order  to  do  business  at  the  Pittsburgh 
Union  Stockyards,  it  is  not  necessary  that  a  party  be  a  member  of  the  Pitts- 
burgh Live  Stock  Exchange.  But  such  a  party  can  only  do  business  by  pay- 
ing cash,  and  members  of  the  Pittsburgh  Live  Stock  Exchange  are  prohib- 
ited from  doing  business  with  such  a  party  otherwise  than  for  cash. 

From  the  foregoing  we  arrive  at  the  following 

CONCLUSIONS  OF  LAW. 

First.  There  is  jurisdiction  in  equity  to  determii 
pleaded  in  this  record  and  to  grant  relief  to  the  complai 
which  they  have  alleged. 

Second.  The  so-called  rule,  adopted  by  the  Pittsburgh  Live  Stock  Ex- 
change, Findings  of  Fact  5,  is  a  by-law  of  said  corporation,  within  the  mean- 
ing of  the  law.  It  is  not  a  part  of  the  charter.  A  charter  of  a  corporation 
can  only  be  changed  in  accordance  with  the  provisions  of  the  statutes  relative 
to  amendment.    Nothing  of  that  kind  was  attempted  in  this  case.    Besides, 
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this  by-law  relates  to  the  reguUtion  of  the  internal  affairs  of  the  corporation, 
which  brings  it  within  the  definition  of  a  by-law.  But  whether  it  is  a  rule 
or  a  by-law  is  not  so  important,  because  in  either  event  its  reasonableness  is 
a  question  for  the  court. 

Third.  It  is  an  inherent  right  of  the  Pittsburgh  Live  Stock  Exchange 
to  adopt  by-laws.  But  they  must  not  be  contrary  to  law,  nor  violative  of 
the  common,  inherent  rights  of  individuals.  Howard  W.  Strayer  and  the 
other  members  of  the  firm,  J.  B.  Huff  &  Company,  had  the  natural  right  to 
form  a  partnership.  And  said  firm,  so  constituted,  had  the  natural  right  to 
buy  and  sell  cattle  upon  commission  anywhere,  so  long  as  the  law  was  ob- 
served. In  like  manner,  J.  B.  HuS  &  Company  had  the  lawful  right  to  be- 
come a  member  of  the  Pittsburgh  Live  Stock  Exchange.  The  firm  did  so, 
and  by  so  doing  each  co-partner  became  a  member  of  the  corporation,  en- 
title<f  to  all  the  rights,  privileges  and  advantages  incident  to  that  relation. 
Membership  in  the  corporation  is  not  restricted  to  residents  of  Allegheny 
County,  Pennsylvania.  Its  charter  does  not  attempt  to  limit  the  risht  of 
contract,  nor  does  it  require  employees  to  be  residents  of  a  particular  local- 
ity. The  said  by-law.  Findings  of  Fact  5,  is  therefore  illegally  discriminatory 
against  Howard  W.  Strayer  and  the  other  members  of  J.  B.  Huff  &  Company, 
in  that  it  deprives  them  of  the  common  right  of  contract;  and  this  for  the  sots 
reason  that  Howard  W.  Strayer  is  a  non-resident  of  Allegheny  County, 
Pennsylvania.  For  it  is  admitted,  Findings  of  Fact  3,  that  he  has  never  done 
anything  detrimental  to  the  interests  of  the  Pittsburgh  Live  Stock  Exchange 
or  of  any  of  the  members  thereof.  It  follows  that  said  by-law  is  contrary  to 
the  Federal  Constitution,  which  provides  that: 

"The  citizens  of  each  stale  shall  be  entitled  to  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states."     Art.  IV.  sec.  2. 

Consequently,  we  are  obliged  to  hold  that  said  by-law  is  contrary  to  law, 
is  violative  of  individual  rights  and  is  unreasonable  and  void. 

Fourth.  Said  Howard  W.  Strayer  was  not  employed  nor  allowed  to  sell 
cattle  by  J.  B.  Huff  &  Company  on  January  5,  1914,  within  the  meaning  of 
the  by-law  mentioned  in  Findings  of  Fact  5.  He  was  at  that  time  a  mem- 
ber of  the  said  firm,  and  his  sale  of  cattle  was  as  a  member  and  not  as  an 
employee  thereof.  Therefore,  said  by-law  does  not  apply  to  him  and  could 
not  be  enforced  against  the  firm  of  J.  B.  Huff  &  Company,  It  follows  that 
the  enforcement  of  said  by-law  was  unlawful. 

Fifth.  The  action  of  the  Pittsburgh  Live  Stock  Exchange  Jn  fining  J.  B. 
f'uff  &  Company  $100.  as  stated  in  Findings  of  Fact  7,  and  in  collecting  the 
same,  was  illegal,  and  a  decree  should  be  entered  retruiring  the  Pittsburgh 
Live  Stock  Exchange  to  repay  the  said  sum  of  $100,  with  interest  from  Jan- 
uary 21.  1914,  to  J.  B.  Huff  fit  Company. 

Sixth.  The  preliminary  injunction  heretofore  issued  should  be  made 
perpetual. 

Seventh.    The  costs  should  be  paid  by  the  defendants. 

Let  a  decree  be  drawn  in  accordance  herewith  and  be  presented  to  the 
court,  as  required  by  the  Rules  in  Equity,  unless  exceptions  be  filed  within 
the  time  prescribed  in  said  rules. 
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School  districti Indebtedness  of Amendraent  of  1913  to   ConstitutioH 

Application  to  school  districts. 

The  ameDdmeDt  to  Art.  TX  of  8mt  B  of  the  Constitution  of  PenneTlranlK 
pTOTldlng  that  In  aacertalntng-  the  debt  of  any  county  or  municipality,  certain 
obllKatloDi  may  l>e  excludad  from  the  calculation  of  Its  Indcbtedncas  and  that  the 
lnde>btedneBB  may  tie  Increaaed  to  an  amount  not  exceeding  ten  iter  cent,  upon 
three-llftha  of  the  electors  conaentlns,  appllee  to  school  district.  This  amend- 
ment however  requtrea  legislation  to  put  It  In  operation. 

May  7,  1914. 
Dr.  Nathan  C.  Schaeffer, 

Superintendent  of  Public  Instruction. 
Harrisburg,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  communication  of  February  17, 
1914,  asking  to  be  advised  whether  the  amendment  to  Article  9  of  the  Stat* 
Constitution,  adopted  in  November,  1913,  relative  to  the  increase  of  the 
indebtedness  of  counties  and  municipalities,  applies  to  school  districts. 

The  question  you  submit  jeems  to  be  purely  academic  and  it  does 
not  appear  from  your  communication  that  any  particular  school  district 
desires  to  increase  its  present  indebtedness  for  any  specified  purpose  or 
nnder  any  particular  circumstances. 

In  passing  upon  the  question  of  the  right  of  any  municipality  to  in- 
crease its  indebtedness  regard  must  be  had  to  the  existing  indebtedness, 
the  purpose  of  the  increase  and  other  essential  facta. 

Assuming,  however,  that  your  inquiry  is  simply  a  general  requgst  ttf 
be  advised  as  to  whether  school  districts  are  intended  to  be  included  within! 
the  "municipalities"  referred  to  in  the  amendment  under  discussion  it  be^ 
comes  necessary  to  give  some  consideration  to  the  general  subject  of  the 
increase  of  indebtedness  by  ihunicipalities. 

By  the  adoption  of  the  amendment  of  1913,  a  new  section  was  added 
to  Article  9  of  the  Constitution  of  1874.  The  original  section  8  of  AfticW 
9  (relating  to  taxation  and  finance)  provided,  in  substance,  that  the  debt 
of  "any  county,  city,  borough,  township,  school  district  or  other  municiJ 
pality  or  inco^orated  district  ♦  ♦  •  shall  never  exceed  seven  per  centunl 
Upon  the  assessed  value  of  the  taxable  property  therein,  nor  shall  any  such 
municipality  or  district  incur  any  new  debt  or  increase  its  indebtedness 
to  an  amount  exceeding  two  per  centum  upon  such  a.wessed  valuation  of 
property  without  the  assent  of  the  electors  thereof  at  a  public  election  in 
such  manner  as  shall  be  provided  by  law,"  etc. 

In  1911,  this  section  8  of  Article  9  was  amended  so  as  to  provide,  iri 
substance,  that  any  debt  or  debts  thereafter  incurred  by  the  city  and  county 
of  Philadelphia  for  the  construction  and  development  of  subways  or  wharves 
and  docks,  etc.,  which  should  yield  to  the  city  and  county  a  current  net 
revenue  in  excess  of  the  interest  on  stich  debt  or  debts  and  of  the  annual 
installments  necessary  for  the  cancellation  thereof,  may  be  excluded  in 
ascertaining  the  power  of  the  city  and  county  of  Philadelphia  to  become 
Otherwise  indebted.  This  amendment  affected  only  the  county  and  city 
of  Philadelphia. 

Following  out  the  idea  thus  adopted  for  the  city  of  Philadelphia,  the 
people  of  the  Commonwealth,  in  1913,  added  a  new  section  to  the  article 
in  the  form  of  the  amendment  referred  to  in  your  communication.  Thii 
amendment  of  1913  has  a  two-fold  purpose.  In  the  first  place,  it  provides, 
in  substance,  that,  in  ascertaining  whether  "any  county  or  municipality 
other  than  Philadelphia"  has  the  power  to  increase  its  indebtednessi  cer- 
tain obligations  may  be  excluded  from  the  calculation  of  its  existing  in- 
debtedness, that  is,  shall  not  be  considered  as  debts  within  the  meaning  o* 
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said  section  8  of  Article  9.  And,  in  the  second  place,  it  provides  that 
municipalities  or  counties  "raay  incur  indebtedness  in  excess  of  seven  per 
centum  and  not  exceeding  ten  per  centum  of  the  assessed  valuation  of  the 
taxable  property  therein  if  said  increase  of  indebtedness  shall  have  been 
assented  to  by  three-Fifths  of  the  electors  voting  at  a  public  election  in 
luch  manner  as  shall  be  provided  by  law." 

For  the  purpose  of  attaining  the  first  object  of  the  amendment,  the 
people  have  said  that  no  obligations,  heretofore  or  hereafter  issued  "by 
any  county  or  municipality  other  than  Philadelphia"  to  provide  for  the 
construction  or  acquisition  of  water  works,  subways,  underground  railways 
or  street  railways  or  the  appurtenances  thereof,  shall  be  considered  as  a 
debt  of  a  municipality  within  the  meaning  of  section  8  of  Article  9  of 
the  Constitution,  or  within  the  meaning  of  this  amendment,  if  the  net  reve- 
nue derived  from  the  property  shall  be  sufficient  to  pay  interest  and  sinlc> 
ing  fund  charges  during  certain  specified  periods. 

After  malting  certain  modifications  of  the  requirements'  of  section  10 
of  Article  9  relating  to  the  levying  of  taxes  to  pay  interest  and  sinking 
fund  charges,  the  amendment  further  provides  that  "any  of  the  said  muni- 
cipalities or  counties"  may  incur  indebtedness  in  excess  of  seven  per  centum 
and  not  exceeding  ten  per  centum  of  the  assessed  valuation  of  the  taxable 
property  therein,  provided  such  increase  shall  have  been  assented  to  by 
three-fifths  of  the  electors  voting  at  a  public  election  in  such  manner  as 
shall  be  provided  by  law. 

Your  inquiry  would  seem  to  relate  to  the  last  mentioned  feature  of 
the  amendment,  for  it  is  difficult  to  conceive  how  any  school  district  could 
construct  or  acquire  water  works,  subways  or  railways  within  the  meaning 
of  the  first  provision  of  the  amendment. 

The  purposes  for  which  school  districts  may  incur  or  increase  an  in- 
debtedness to  an  amount  not  exceeding  seven  per  centum  of  the  assessed 
value  of  taxable  properly  for  school  purposes  are  set  forth  in  section  SOS 
of  Article  S  of  the  School  Code  of  1911,  P.  L.  332,  and  do  not  include  the 
above  mentioned  subjects. 

It  is  to  be  noted  that  the  general  purpose  of  the  amendment  is,  in 
the  first  place,  to  define  what  indebtedness  may  be  excluded  in  ascertaining 
the  borrowing  power  of  a  municipality  as  that  power  is  limited  by  section 
8  of  Article  9.  and.  in  the  second  place,  to  increase  the  borrowing  capacity 
itself  by  raising  the  limit,  beyond  which  no  municipality  can  go,  even  by 
B  popular  vote,  from  seven  per  centum  to  ten  per  centum  of  the  assessed 
valuation  of  taxable  property,  provided  the  increase,  above  seven  and  not 
exceeding  ten  per  centum,  is  assented  to  by  three-fifths  of  the  electors  in 
the  municipality. 

The  language  of  the  amendment,  in  describing  the  political  divisions 
of  the  state  to  which  it  is  intended  to  apply  is  "any  county  or  municipality 
other  than  Philadelphia"  and,  in  the  latter  part  of  the  amendment,  "any 
of  the  said  municipalities  or  counties." 

The  language  of  the  original  section  is  "any  county,  city,  borough,' 
township,   school  district  or  other  municipality  or  incorporated   district." 

The  question  arises  whether  the  word  "municipality"  in  the  amend- 
ment is  intended  to  include  school  districts.  In  discussing  the  meaning 
of  the  word  "municipality,"  as  used  in  our  present  Constitution,  Judge 
Simonton,  in  the  case  of  Commonwealth  ex  ret.  vs.  County  Commissioners 
of  Dauphin  County,  23  Pa.  C.  C,  646,  said: 

"Cities  and  boroughs  are  in  the  strict  sense  of  the  term  municipal  cor- 
porations. Counties  and  townships  have  corporate  poWer  expressly  con- 
ferred on  them  by  the  Act  of  April  15,  1834,  P.  L.  S38.  but  are  sometimes 
said  to  be  only  quasi  corporations  or  quasi  municipal  corporations,  be- 
muse they  have  no  legislative  power.     But  all  of  these  cities,  boroughs. 
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counties  and  townships  sre  indiscriminately  known  as  municipalities.    They 
are  ao  designated   in  Article  9,   section  8,  of  the   Constitution,  which  re- 
stricts the  limit  of  the  creation  of  the  debt  of  any  county,"  etc. 

School  districts  are,  of  course,  included  by  name  in  the  oriftinal  sec- 
tion  8  and  there  has  never  been  any  doubt  about  the  provisions  of  that 
section  applying  to  school  districts. 

Luburg's  Appeal,  23  W.  N.  C,  454. 

By  the  School  Code  of  1911,  Article  1,  Section  U9,  P.  L.  314,  it  is 
provided  that  "the  several  school  districts  in  this  Commonwealth,  estab- 
lished by  this  Act,  shall  be  and  hereby  are  vested,  as  bodies  corporate, 
with  all  necessary  powers  to  enable  them  to  carry  out  the  provisions  of 
this  Act." 

By  sections  123  and  124,  tt  is  provided  that  each  school  district  shall 
have  the  right  to  sue  and  be  sued  in  its  corporate  name;  that  legal  process 
shall  be  served  upon  the  president  or  secretary  of  its  Board  of  School 
Directors  and  that  each  district  may,  by  a  majority  vote  of  the  Board  of 
Directors,  adopt  a  corporate  seal  for  the  use  of  said  district. 

Reading  the  amendment  in  connection  with  the  original  section  8  and 
the  prior  amendments  thereto,  as  it  is  proper  for  us  to  do,  I  am,  of  opinion 
that  the  amendment  now  under  discussion  is  intended  to  apply  to  all  of 
the  municipalities  mentioned  in  the  original  section  including  school  dis- 
tricts. I  am  unable  to  see,  however,  that  this  conclusion  is  of  any  prac- 
tical importance  at  this  time  for,  as  already  pointed  out,  it  seems  scarcely 
conceivable  that  any  school  district  could  legally  contemplate  the  construe* 
tion  or  acquisition  of  water  works,  subways  or  street  railways  from  which 
it  is  proposed  to  derive  sul^cient  net  revenue  to  exclude  the  obligation 
issiied  for  such  purposes  from  a  calculation  of  the  indebtedness  of  a  school 

Further,  insofar  as  the  provisiMi  of  the  amendment  adthorizing  muni- 
cipalities to  incur  or  increase  an  indebtedness  to  an  amount  not  exceeding 
ten  per  centum  of  the  assessed  valuation  of  the  taxable  property  therein 
upon  obtaining  the  assent  of  three-fifths  of  the  electors  thereof  is  con- 
cerned,  I  am  of  opinion  that  enabling  legislation  will  be  necessary  before 
this  provision  of  the  amendment  will  become  operative.  It  was  evidently 
not  intended  that  the  amendment  should  be  self-acting.  The  provision  here 
that  the  indebtedness  may  be  incurred  or  increased  only  with  the  assent 
of  the  electors  is  similar  to  the  provision  on  the  original  section  8.  Both 
the  original  section  and  the  amendment  authorize  the  increase  of  the  in- 
debtedness of  the  municipality  above  two  per  centum  of  the  assessed  valu- 
ation of  taxable  property  only  when  the  assent,  under  the  original  section, 
of  a  majority,  and,  under  the  amendment,  of  three-fifths  of  the  electorj 
has  been  obtained  at  a  public  election,  held  in  such  manner  as  shall  be 
provided  by  law. 

The  language  of  the  amendment  does  not  seem  to  indicate  an  inten- 
tion to  use  the  machinery,  now  provided  by  law  for  increasing  indebted- 
ness to  seven  per  centum,  for  the  purpose  of  increasing  an  indebtedness 
to  ten  per  centum  with  the  assent  of  three-lifths  of  the  electors,  but,  on 
the  contrary,  contemplates  additional  enabling  legislation. 

The  method  of  securing  this  assent,  under  the  original  Article  of  the 
Constitution,  was  prescribed  by  legislative  enactments  providing,  in  detail, 
for  the  submission  of  the  question  of  the  increase  of  the  debt  of  a  munici- 
pality to  the  electors — the  Act  of  April  20,  1874,  P.  L.  65,  and  the  supple- 
mentary Acts  of  June  9,  1891,  P.  L.  252,  and  of  April  13,  1897,  P.  L.  18, 
being  examples  of  this  kind  of  legislation. 

Until,  therefore,  appropriate  legislation  for  carrying  the  latter  part  of 
the  amendment  into  effect  has  been  enacted,  no  school  district  can  avail 
itself  of  the  power  to  increase  its  indebtedness,  even  with  the  consent  of 
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three-fifths  of  the  electors,  to  an  amount  not  exceeding  ten  ^ 
the  assessed  value  of  the  property  therein  taxable  for  school  purposes. 
Very  truly  yours, 

JOHN  C.  BELL, 

Attorney  General. 


la  re  Status  of  Toll  Road  in  Borough  Which  Is  Part  of  State  Highway. 

Slatt  highway Toll  roads  in  boroughs Condemnation  of. 

There  la  no  provision  Id  the  State  Highway  Act  of  June  lat.  1911  authorizing 
the  state  to  condemn  the  portion  of  a  toll  road  lying;  within  a  borouBb  wliich 
forma  part  of  the  state  highway  route.  Condemnation  proceedings  can  only  be 
started  by  the  county  tn  which  the  borough  lies,  In  the  manner  provided  by  the 
Aot  of  June  11th,  18»1. 

June  2,  1914. 
Samuel  D.  Foster,  Esq., 

Chief  Engineer,  State  Highway  Department. 
Harrisburg,  Pa. 

Dear  Sir: 

This  Department  is  in  receipt  of  your  letter  of  May  12th,  J914,  in- 
quiring as  to  the  status  of  a  toll  road  in  the  Borough  of  RobesonJa.  which 
road  forms  part  of  one  of  the  State  highways  described  and  defined  by  the 
Act  of  1  June,  1911,  P.  L.  468.  We  understand  that  the  toll  road  runs 
through  Robesonia  Borough  and  extends  into  Berks  County  (in  which 
■aid  Borough  is  located),  and  also  into  Dauphin  County,  and  that  what 
you  desire  to  know  is  how  the  toll  road  may  be  condemned.  We  also 
understand  that  the  Stale  Highway  Department  has  not  taken  over  the 
road. 

In  the  first  place,  as  you  were  advised  by  this  Department  in  an 
opinion  dated  September  24th,  1913,  jurisdiction  over  parts  of  State  high- 
ways within  borough  limits  rests  with  the  borough  authorities,  under  the 
provisions  of  Section  10  of  the  Act  of  1  June,  1911,  P.  L.  468,  unless  and 
until  the  State  Highway  Department  takes  over  such  parts  of  the  State 
Highways  under  the  conditions  permitted  by  said  section. 

The  condemnation  of  the  toll  road  in  question,  therefore,  should  be 
proceeded  with  exactly  as  if  it  were  not  part  of  the  State  highway,  viz, 
by  proceedings  under  the  Act  of  2  June.  1887,  P.  L-  306,  and  its  supple- 
ments. This  Act  provides  for  the  condemnation  by  toll  roads  at  the  ex- 
pense of  the  counties  of  the  State  where  the  best  interests  of  the  people 
of  the  county  require  the  condemnation.  The  Act  of  II  June,  1891,  P.  L.  296, 
permits  the  condemnation  of  that  portion  of  the  tol!  road  lying  within  the 
limits  of  the  borough,  if  it  is  not  desired  to  condemn  the  entire  toll  road. 

You  have  not  asked,  and  we,  therefore,  have  not  considered  what 
remedy  yotir  Department  may  have  if  the  county  refuses  or  neglects  to 
condemn. 

Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  GenenL 
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Mtdieine Praetier  of Act  of  Jmnt  3rd,  1911 ViotatioH  of Informatum 

yalidUy  of. 

Tba  ■»]•  ot  ptUatt  or  jtrovUUtry  medldno  ta  not  a  TloUtlOD  of  the  flrat  aeo- 
tion  of  tbo  Act  of  June  Ird,  Itll,  requlrlnK  all  perBon*  engmced  In  the  practice  ot 
medicine  or  aurxery  to  hold  a  Ucatue  or  be  aubject  to  criminal  proaecutlon,  but 
the  advartlBlDK  and  tba  aale  or  remedlea  and  ezamlDatlon  or  Interrocatlcn  of  the 
PMtlant  wbo  calta  for  treatment  and  tbe  charse  for  auch  examination  and  tba  sal* 
to  him  o(  certain  preparatlom,  tbe  kind  depcndliir  upon  the  anawera  to  tbe  quea- 
tlona,  IB  a  violation  of  tbe  act  end  la  Indictable. 

Tbe  provlslona  of  tbe  Act  of  1911  atatlnK  that  It  la  the  duty  of  the  bureau  ot 
medical  education  aod  lloensure  to  prosecute  Tlolatlona  either  through  tbe  oSlce 
ot  tbe  dlatrlct  attome;  or  by  apeclal  attorney,  or  both,  vlolatlona  of  the  act  are 
not  to  be  construed  to  make  a  proaecutlon  llleKal  when  Instituted  by  a  police 
officer  and  prosecuted  by  tbe  dlatrlct  attorney.  Bipedally  la  auch  Information 
lecal  when  affirmed  by  reaolutlon  ot  the  bureau. 

Motion  for  a  new  trial.  No.  252  November  Sessions,  1913.  Q.  S.  Allegheny 
County, 

Homer  N.   Young,  Assistant  District  Attorney,  for  commonwealth, 

IV.  S.  Woods,  H.  Q.  Turner,  S.  H.  Huselton  and  C.  V.  Ailey,  for  defendants. 

Ford,  J.,  June  10,  1914.— The  defendant  was  indicted  for  practicing  medicine 
and  surgery  in  violation  of  the  Act  of  June  3.  1911.  P,  L.  639.  He  was  con- 
victed and  moves  the  court  for  a  new  trial  and  in  arrest  of  judgment,  assign* 
ing  as  reasons: 

1.  That  the  court  erred  in  refusing  the  defendant's  motion  for  a 
separate  trial. 

2.  That  the  verdict  was  against  the  weight  of  the  evidence. 

Z.  That  the  court  erred  in  refusing  defendant's  fifth  request  which  was 
as  follows; 

"If  the  juryifind  from  the  evidence  that  L.  L.  Parry,  one  of  the  detend- 
ants.  was  using  and  selling  home  remedies  or  remedies  prepared  by  himself 
or  others  for  him,  he  is  not  guilty  of  practicing  medicine  or  surgery  as  set 
forth  in  the  indictment  and  therefore  their  verdict  should  be  for  the  de- 
fendant." 

4.  That  the  indictment  was  insufficient  in  law,  in  that  the  information 
was  not  brought  by  or  through  the  office  of  the  Attorney  General  of  the 
State  of  Pennsylvania  or  by  special  attorney  or  both  at  the  discretion  of 
the  Bureau,  as  directed  by  the  Act  of  Assembly  of  July' 25,  1913,  P.  L. 
1220,  nor  has  the  Department  of  Medical  Education  used  any  discretion  or 
directed  any  prosecution  in  the  case,  either  through  the  office  of  the 
Attorney  General  of  the  State  of  Pennsylvania  or  by  special  attorney  or 
both. 

5.  That  the  Act  of  Assembly  upon  which  the  information  was  made 
and  indictment  framed  is  unconstitutional,  in  that  it  violates  Article  I, 
Section  1  of  the  Constitution  of  the  State  of  Pennsylvania,  and  is  in  viola- 
tion ot  Article  XIV,  section  1,  of  the  Federal  Constitution. 

We  will  consider  the  reasons  in  order. 

1,  Robert  Johnson  and  David  Stitely  were  in  the  employ  of  the  de- 
fendant and  it  was  alleged  that  as  such  employees  they  aided  and  assisted 
him  in  the  business  conducted  contrary  to  the  Act  of  Assenibly.  The  cir- 
cumstances affecting  the  question  of  defendant's  guilt  or  innocence  arise  out 
of  the  same  acts  or  series  of  acts.  Separate  trials  would  have  resulted  in 
a  repetition  of  the  same  testimony  and  the  defendant's  rights  were  not 
prejudiced  by  granting  the  Commonwealth's  motion  that  the  cases  be  tried 
together. 

2.  It  was  admitted  that  the  defendant  had  not  received  a  certificate  of 
licensure  from  the  Bureau  of  Medical  Education  and  Licensure,  nor  -was 
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SDch  a  certificate  recorded  as  required  by  the  act.  It  did  not  appear  that 
the  defendant  assumed  the  title  of  doctor.  The  question  to  be  determined 
by  the  jury  was  whether  he  diagnosed  diseases  or  treated  diseases  by  the 

use  of  medicine  and  surgery  or  held  himself  out  as  able  to  do  so. 

The  defendant  L.  L.  Parry  had  an  oRice  or  place  of  business  on  Penn 
Avenue  in  the  City  of  Pittsburgh.  The  office  was  first  located  at  1141  and 
had  upon  the  window  a  sign  which  read,  "Parry's  Home  Remedies."  Thence 
he  removed  to,  and  at  the  time  of  the  arrest,  occupied  1111  and  1113  Penn 
Avenue.  As  to  the  manner  in  which  he  therein  conducted  his  business  there 
is  no  substantial  dispute.  In  his  ofiice  he  received  persons  sufiering  from 
various  complaints,  principally  from  diseases  commonly  regarded  as  in- 
curable. The  applicant,  on  entering  the  office,  after  paying  a  fee  which  was 
not  a  fixed  amount,  was  referred  to  Mr.  Parry.  He  then  appeared  before 
Mr.  Parry  who,  after  asking  a  few  questions,  poured  a  quantity  of  medicine 
from  a  bottle  into  a  glass  and  gave  the  medicine  to  the  applicant.  The  appli- 
cant was  then  requested  to  return  at  the  end  of  a  week  or  some  other  stated 
period,  when  he  was  again  given  medicine.  The  medicine  was  compounded 
by  Mr.  Parry  after  a  formula  which  he  refused  to  disclose,  stating  that  it 
was  a  secret  of  his  business.  He  prepared  some  thirteen  different  medicines 
and  of  these  he  gave  the  applicant  that  which  seemed  to  be  most  appro- 
priate to  his  condition.  That  this  is  the  manner  in  which  he  conducted  his 
business  is  apparent  from  his  testimony.     He  testified: 

"Q.  They  would  walk  up  to  you  and  tell  you  they  had  a  headache  or 
hearUche?  A.  Yes,  sir.  Q.  You  would  look  at  them?  A.  I  sold  them  the 
medicine.  Q,  You  told  them  it  would  be  good  for  them?  A.  Yes,  sir. 
Q.  And  you  gave  them  that  which  you  thought  would  cure  that  disease? 
A.  Yes,  sir.  *  *  *  Q.  You  had  thirteen  different  kinds  of  home  remedies? 
A.  Yes,  sir.  Q.  What  would  they  cure,  what  diseases?  A.  Well,  we  had 
some  that  had  cured  people  that  were  blind,  some  that  cured  a  great  many 
cancers,  and  a  number  of  insane  people  cured,  and  we  got,  some  epileptic 
people  cured,  and  rheumatism  people  cured,  and  we  have  a,  great  many  that 
had  kidney  and  bladder  complaints  cured,  and  a  number  of  people  cured  of 
paralysis,  and  difEerent  incurable  diseases.  We  don't  sell  to  people  gener- 
ally, only  people  that  come  that  cannot  be  cured  by  regular  doctors.  Q. 
Then  you  cured  only  what  are  commonly  known  to  the  medical  profession 
as  incurable  diseases?  A.  That  is  what  we  treat.  Of  course,  we  sell  to  any 
person  that  comes  in." 

Mr.  Crissman,  called  by  the  defendant,  visited  the  office  of  the  defendant 
in  May,  taking  with  him  his  child.  The  child  was  suffering  with  infantile 
paralysis.     He  testified; 

"Q.  Did  he,  the  doctor,  say  he  could  cure  him?  A.  By  giving  him  the 
medicine.     Q.  What  medicine?        A,  The  medicine  he  was  selling." 

On  cross-examination  the  witness  testified: 

Q.  He  looked  at  the  child  and  said  it  could  be  cured?  A.  Yes,  sir, 
Q.  He  thought  it  could  be  cured  and  you  took  the  medicine  and  gave  it  to 
the  child?    A.  Yes.  sir. 

Mr.  Loeffert,  called  by  the  defendant,  testified  that  he  was  afflicted 
with  chronic  catarrh,  gallstones,  cancer  of  the  liver  and  dropsy.  He  first 
called  on  the  defendant  in  March  and  continued  his  visits  until  shortly 
prior  to  the   trial.     He  described  the   manner  of  treatment  and  testified: 

"Q.  Did  he  (Mr.  Parry)  know  what  was  wrong  with  you?  A.  Oh,  yea, 
I  did  tell  him.  Q.  What  did  he  say?  A.  He  said  he  could  core  it 
Q.  Could  cure  all  these  diseases?'   A.  Yes,  sir," 

The  selling  of  patent  or  proprietary  medicines  by  one  who  does  not 
pretend  to  diagnosticate  a  disease  is  not  a  violation  of  the  act,  but  in  this 
case  more  appeared.  The  defendant  examined  or  interrogated  the  patient, 
and  of  his  medicines  sold  the  patient  that  which  he  deemed  indicated  by 
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the  disease.  In  addition,  he  adminittered  the  dote  and  required  the 
patient's  return  at  stated  periods  for  further  treatment.  His  ostensible 
motive  may  have  been  the  sale  of  his  medicines,  but  that  he  held  himself 
out  as  qualified  to  treat  certain  diseases  and  that  patients  coosulted  nim, 
accepted  medicines  with  the  expectation  of  a  cure,  cannot  be  doubted. 
He  practiced  the  art  of  healing  diseases  by  administering  medicines  for  pay 
and  violated  the  provisions  of  the  Act  of  Assembly. 

4.  The  Act  of  1913  provides: 

"It  shall  be  the  duty  of  the  bureau  to  enforce  all  the  requirements 
of  this  act.  In  cases  of  violation  of  the  provisions  of  this  act,  procedure 
shall  be  through  either  the  office  of  the  Attorney  General  of  the  State  of 
Pennsylvania   or    by    special    attorney,    or    both,    at    the    discretion    of   the 

The  information  was  made  by  Richard  Kelly,  a  police  officer  of  the 
City  of  Pittsburgh,  on  September  ,  1913.  Subsequently,  on  October 
30th,  a  second  information  was. made  by  Mr.  Kelly.  He  acted  on  informa- 
tion received  from  Dr.  John  A.  Hawkins.  Mr.  Hawkins  was  not  acting 
by  authority  of  the  bureau,  nor  was  the  prosecution  conducted  by  the 
Attorney  General  or  by  a  special  attorney  selected  by  the  bureau.  By 
resolution  passed  April  2,  1914,  the  bureau  ratified  and  confirmed  the  action 
of  the  District  Attorney  in  the  matter  of  the  institution  of  said  prosecu- 
tions and  the  trial  of  the  indictments  and  authorized  and  requested  the 
District  Attorney  to  take  such  action  as  might  be  necessary  to  secure  the 
final  disposition  of  the  cases. 

In  Cora.  vs.  Spencer,  28  Supr.,  301,  it  was  held  that  aiiyone  could 
bring  a  prosecution  under  the  Pure  Food  Law,  the  Court  saying;  "The 
conviction  of  the  defendant  did  not  depend  upon  the  character  of  the 
person  who  instituted  the  proceeding  but  upon  the  character  of  the  testi- 
mony adduced  on  his  trial  in  Quarter  Sessions  for  violation  of  the  sections 
of  the  act."  * 

"It  is  not  an  objection  to  the  prosecution  that  it  was  not  commenced 
by  the  Dairy  and  Food  Commissioner.  That  functionary  was  specially 
charged  with  the  enforcement  of  the  provisions  of  the  statute,  but  that 
did  not  disable  any  citizen  of  the  Commonwealth  from  appearing  as  a 
prosecutor.  Tt]e  offense  is  a  misdemeanor  and  a  prosecution  for  violation 
of  the  act  might  be  instituted  by  any  person  I'.esiring  so  to  do:"  Com.  vs. 
Crowl,  52  Supr.,  546. 

The  act  imposes  the  duty  of  enforcing  its  provisions  upon  the  bureau 
and  directs  that  the  procedure  may  be  either  through  the  office  of  the 
Attorney  General  or  by  special  attorney  or  both,  but  it  was  not  contem- 
plated by  the  act  that  this  method  should  be  exclusive  or  take  from  the 
District  Attorney  his  duty  under  the  Act  of  18S0  to  perform  the  duties 
theretofore   performed    by    the   Deputy  Attorney    General. 

5.  It  is  the  policy  of  the  law  to  protect  the  people  from  the  ignorance 
find  unskillfulness  of  the  pretender  or  quack  in  all  branches  of  medicine. 
It  does  not  create  a  monopoly  as  urged,  but  one  having  the  qualifications 
and  meeting  the  requirements  of  the  act  may  practice  medicine.  The  act 
is  within  the  police  power.  The  title  is  sufficient.  We  are  of  opinion  that 
the  act  is  constitutional. 

June  10,  1914,  the  rule  for  a  new  trial  is  discharged  and  the  motion  in 
arrest  of  judgment  is  refused. 
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In  re  Eminent  Domain  Over  Timber  by  TownBbip  Siqierviaars. 

Township  roads Construction  of Use  af  timbir Jiight  to  appropriaU 

Act  of  June  nih,  1836. 

There  IB  no  authority  in  the  Act  of  June  13th,  183S,  or  In  any  other  act  relB.t- 
Infc  to  the  subject  which  kIvgb  township  supervisors  the  right  Co  take  wood  or 
timber  for  road  or  bridge  purposes  by  the  exorcise  of  the  right  of  eminent  doitukln. 

October  21,   1914. 
lion.  Joseph  W.  Hunter, 

First  Deputy  State  Highway  Commissioner, 
Harrisburg,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  letter  of  October  3rd,  requesting 
~~  an  opinion  as  to  whether  the  Act  of  13  June,  1836,  P.  L.  555,  gives  town- 
ship supervisors  a   right  of  eminent  domain   over  such  timber  as  they  may 
need  in  building  causeways  and  bridges,  or.  in  case  of  emergency,  roads. 

Section  27  empowers  and  directs  township  supervisors — 
"to  purchase  wood,  timber  and  al!  other  materials  necessary  fpr  the  purpose 
of  making,  maintaining  and  repairing  the  public  roads  or  highways." 

Section  28  authorizes  them  to  enter  adjoining  land  and  lo — 
"d'Si   gather,   and   carry   upon   said   roads   any   stone,   sand   or   gravel   found 
on  the  same,  which  they  may  think  necessary  tor  the  purpose  of  making, 
maintaining  or  repairing  said  roads," 
when  they  cannot  buy  them  at  reasonable  prices. 

Section  29  provides  for  the  determination  of  the  amount  to  be  paid 
by  the  supervisors  to  the  owner  of — 

"any  materials  which  may  be  wanted  for  making,  maintaining  or  repBirin,^ 
the  roads." 

It  may  seem  odd  that  the  Legislature,  having  expressed  in  Section  27 
its  realization  of  the  fact  that  wood  and  timber  might  he  needed  by  the 
^pervisors  in  their  work  upon  the  roads,  should  have  limited  the  right  oi 
eminent  demain  conferred  by  Section  28,  to  stones,  sand  and  gravel. 

Such  a  limitation,  however,  seems  to  have  been  in  line  with  a  con- 
servation policy  adopted  even  in  those  early  days,  for  an  examination  of 
the  General  Railroad  Act  of  February  19,  1849,  P.  L.  49.  shows  a  similar 
limitation  of  the  right  of  eminent  domain. 

Section  10  of  that  Act  gives  railroad  companies  the  right  to  enter  upon 
adjoining  land  and — 

"to  quarry,  dig,  cut,  take  and  carry  away  therefrom,  any  stone,  gravel,  clay, 
sand,  earth,  wood  or  other  suitable  material  necessary  or  proper  for  the 
construction   of  any   bridges,   viaduct   or   other   buildings   which   may   be   re- 
[]uired  for  the  use.  maintenance  or  repairs  of  said  railroad," 
and  then  adds  the  proviso  that — 

"the   timber  used  in  the  construction   or  repair   of   said    railroad  shall   be 
obtained  from  the  owner  thereof  only  by  agreement  or  purpose." 

Moreover,  statutes  conferring  the  right  of  eminent  domain  must  be 
construed  strictly  (Woods  vs-  Greensboro  Natural  Gas  Co.,  204  Pa.,  fC6, 
1903;  Crescent  Pipe  Line  Company's  Petition,  56  Superior,  201,  1914),  and 
we  cannot  supply  the  omission  of  the  Legislature  even  if  it  should  seem 
to  us  to  have  been  accidental. 

You  are  advised,  therefore,  that  road  supervisors  may  not  take  wood. 
or  timber,  for  road  purposes  except  by  agreement  with  or  purcha.se  from 
the  owners. 

So  far  as  causeways  and  bridges  are  concerned,  Section  28  of  the  said 
Act  of  1836  gives  the— 
"undertaker  of  any  public  bridge" — 

which    includes   the   supervisors   themselves,   if   they   build   it   under   the   au- 
thority of  Section  36 — the  right  to  enter  adjoining  lands — 
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"for  the  purpose  of  searching  for  and  procuring  the  materials  necessary  for 
the  buildine  of  such  bridge,  in  like  manner  and  with  like  authoritv  as  is 
hereinbefore  provided  in  behalf  of  the  supervisors  of  the  piibli-;  roiid^  in 
like  cases." 

As  in  our  opinion  road  supervisors  may  not  take  wood,  or  timber  (or 
road  purposes  by  right  of  eminent  domain,  and  undertakers  of  public  briilfces 
have  only  "like  authority,"  we  necessarily  hold  that  they  may  not  tak<;  wxod 
or  timber  by  right  of  eminent  domain  tor  bridge  purposes. 
Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 


Canevin  va.  Qallagber  et  aL 

Church  property Trustee  for Mechanic's   lien Liability   of   property 

Act  of  JtmeAtk.  1901. 

Church  property  woh  held  In  trust  tor  &  congreBatlon  by  the  bishop  of  the 
diocese  In  accordance  with  the  custom  of  that  particular  church.  Upon  part  of 
the  property  the  church,  repreeenteil  by  the  pastor,  contracted  for  the  erection  of 
a  school  hulldlDS,  which  was  built.  In  accordance  with  the  contract,  the  con- 
tractor was  paid,  who  (ailed  to  pay  suti- con  tractors  and  material  roen  who  then 
sought  to  file  liens  agalnet  the  property.  Neither  the  trust  deed  lo  the  bishop  nor 
the  decree  of  court  appoIntlnK  him  authorlied  the  property  to  be  subjected  to 
liens,  nor  was  the  contract  for  the  erection  of  the  school  made  under  the  author- 
ity of  any  court. 

Held  that  the  sub -coo  tractors  and  material  men  were  entitled  to  flle  Hens 
under  the  second  section  of  the  Act  of  June  4th,  1901,  P.  L,.  431.  which  makes 
every  structure  or  Improvement  subject  to  a  Hen.  but  provides  that  "no  Hens 
shall  be  allowed  for  labor  or  material  furnished  for  purely  public  purposes  nor 
aKalnst  any  property  held  by  a  ■  ■  •  trustee  under  deed,  will  or  appointment 
by  the  court,  unless  'by  virtue  of  a  contract  made  under  authority  of  the  court  or 
of  the  power  contained  In  the  deed  or  will,"  for  the  reason  that  the  trust  in  ques- 
tion was  a  dry  one  and  the  exception  quoted  was  Intended  only  to  apply  to  such 
trusts  aa  were  active. 

In  Equity.  Sur  demurrer  to  bill.  No,  879  April  Term,  1908.  C.  P.  No.  2 
Allegheny  County. 


Shafer,  J..  June  13,  1908.— The  bill  is  by  Bishop  Canevin  as  trustee  for 
St.  Canice  Roman  Catholic  congregation  of  Knoxvillc  against  the  pastor  of 
that  congregation,  the  congregation  itself,  and  a  number  of  persons  and  cor- 
porations claiming  to  have  a  right  to  a  mechanics'  lien  against  the  church 
building  of  the  congregation,  and  who  it  is  alleged  were  about  to  file  mechan- 
ics' claims  against  them  as  sub-contractors.  It  appears  from  the  bill  that 
the  land  upon  which  the  church  building  in  question  is  erected  was  conveyed 
in  1902  to  the  Rt.  Rev.  Richard  Phelan  in  trust  for  the  congregation,  and  that 
upon  the  death  of  Bishop  Phelan,  Bishop  Canevin  was  alppointed  trustee  in 
his  place  by  a  proceeding  in  this  court.  It  further  appears  that  a  building 
contract  was  entered  into  between  Snee  Brothers  and  the  church,  represented 
by  the  pastor,  for  the  erection  of  a  school  building  on  the  above  mentioned 
premises,  and  that  certain  of  the  defendants,  sub- contractors  and  material 
men  who  have  or  claim  to  have  furnished  material  for  the  erection  of  the 
building,  are  about  to  file  liens  against  the  property,  although  the  contractor 
has  been  fully  paid  according  to  the  terms  of  the  contract,  and  although 
neither  the  deeds  to  Bishop  Phelan  nor  the  decree  ajjpointing  Bishop  Can- 
evin trustee  in  his  place  in  any  way  authorized  the  property  lo  be  subjected 
to  liens,  nor  was  the  contract  made  under  the  authority  of  any  court.    The 


PITTSBURGH  LEGAL  JOURNAL 


Canevtn  t«.  0>ll«ctier  at  mL 

claim  of  the  plaintiff  is  that  the  property  is  not  within  the  mechanics'  lien 
law,  and  that  to  allow  such  liens  to  be  filed  would  cloud  defendant's  title  and 
Bubject  it  to  a  multiplicity  of  suits.  To  this  certain  of  the  defendants  have 
demurred. 

The  sole  question  in  this  case  is  whether  or  not  the  school  building  in 
question  is  excepted  out  of  the  general  words  of  section  2  of  the  Act  of  June 
4,  1901,  P.  L.  431,  which  make  every  "structure  or  other  improvement"  sub- 
ject to  a  lien,  by  the  words  "but  no  lien  shall  be  allowed  for  labor  or  materials 
furnished  for  purely  public  purposes;  nor  against  any  property  held  by  the 
committee  of  a  lunatic  or  g^iardian  of  a  minor  or  a  trustee  under  deed,  will 
or  appointment  by  the  court,  unless  by  virtue  of  a  contract  made  under 
authority  of  the  court,  or  of  the  power  contained  in  the  deed  or  will."  For 
the  solution  of  this  question  it  is  necessary  to  determine,  first,  whether  the 
exception  just  stated  of  lands  held  in  trust  is  intended  to  apply  to  every  case 
in  which  a  trustee  is  named  in  a  conveyance,  although  the  trust  may  be 
purely  passive  and  the  trustee  has  no  duty  to  perform  and  no  power  to  act 
in  regard  to  the  property,  or  wTieiher  the  exception  is  to  be  confined  to  those 
cases  where  the  trust  is  at  least  in  some  degree  active  and  the  lands  aw  • 
actually  held  by  the  trustee. 

We  are  fully  convinced  that  the  exception  does  not  extend  to  a  mere  dry 
trust  where  the  legal  title  is  executed  in  cestui  que  trust  and  can  only  apply 
to  cases  where  the  trustee  might  either  obtain  authority  from  a  court  to 
erect  or  alter  buildings  or  had  power  to  do  so  under  the  terms  of  his  appoint- 
ment  by  deed  or  will  and  cannot  apply  to  any  case  where  a  cestui  que  trust 
has  the  sole  control  of  the  property  without  any  power  of  interference  in 
the  trustee.  If  this  be  not  the  case  the  mechanics'  lien  law  may  be  very  eas- 
ily rendered  ineffectual  by  the  conveyance  of  the  land  to  some  one  in  trust 
for  the  owner  before  the  commencement  of  the  building. 

As  to  the  nature  of  the  trust  in  the  present  case,  it  was  urged  upon  us 
at  the  argument  that  it  is  in  some  degree  at  least  an  active  one.  Since  the 
argument  the  case  of  Krancimas  vs.  Hoban  has  been  decided  by  the  Supreme 
Court  on  appeal  from  the  Common  Pleas  of  Lackawanna  Coitnty.  The  im- 
mediate question  in  that  case  was  whether  the  congregation  could  remove 
the  bishop  as  trustee  and  appoint  some  one  in  his  place,  and  the  ultimaitt 
question  was  what  was  the  nature  of  the  trust  created  by  the  conveyance, 
which,  so  far  as  we  can  see,  was  precisely  like  the  conveyance  in  this  case. 
The  court  say  in  that  case  of  the  defendant,  and  it  applies  precisely  to  the 
case  of  the  plaintiff  here,  that  he  "is  simply  a  depository  of  the  legal  title  to 
the  property.  He  holds  just  as  his  predecessor  in  title  did  without  interest 
and  without  power;  the  entire  beneScial  interest  is  in  the  congregation,  to 
be  used  by  it  at  its  discretion  for  such  purposes  as  the  law  allows." 

Being  of  the  opinion,  therefore,  that  the  plaintiff  is  a  mere  dry  trustee 
and  that  such  a  trustee  is  not  within  the  exception  of  the  second  section  of 
the  mechanics'  lien  law,  we  must  conclude  that  the  plaintiff  has  no  standing 
or  interest  to  maintain  the  bill,  and  further  that  the  congregation  itself,  if  it 
is  to  be  deemed  the  plaintiff,  is  not  entitled  to  the  relief  sought. 

The  demurrer  is  therefore  sustained  and  the  bill  dismissed. 
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Szoroniiui's  Estate. 

Decedtyifs  estate Non-resident Legal  administrator Consul  general 

Right  to  administer. 

De««dent  ft  oltlien  of  Aiustrlft-Bungary,  wtioae  wife  imd  family  &t  the  time 
of  hla  dsBth  were  oltlMn*  of  the  l&tter  aountry.  died  In  P«niiaylvaiii&.  Hla  wlte 
rvnouDCad  Uis  admlnlatrfttlon  of  hla  eatate  In  fKvor  ofa  PaaiuiylTaDla  trust  com- 
Iiany,  wblch  proceaded  with  Ita  Bettlemsnt.     The  Auatro-HuoB&rlan  conaul  of  the 

dlatrlct  In  which  the  decedent's  eatate  whb  being  settled,  petitioned  to  have  the 
appointment  of  the  trUBt  company  revoked  on  the  grouiid  that  It  bad  baeo  1m- 
provldently  Kr&uted  and  prayed  tbat  lettera  of  administration  be  granted  to  blm 
•a  the  only  person  entitled  under  the  treaties  between  the  United  States  and 
Austria- Hungary,  and  the  moat  favored  nation  clause  In  such  treaties,  entitled  to 
letters,  and  praying  for  a  revocation  ol!  the  same,  and  the  rrant  thereof  to  blm. 
Meld  that  the  petition  should  be  dlamlased  because  none  of  the  treaties 
Invoked  gave  ths  rlgbt  of  administration  to  aucb  conaul  and  the  right  ot  adinlnla- 
tration  fixed  by  the  local  laws  of  Fennaylvanla,  which  bad  been  followed,  must 

Decedent's  estate.  No.  30  September  Term.  1914,  No.  3  Register's  Docket 
No.  4.    O.  C.  Allegheny  County. 

S.  R.  MeClure,  for  accountant. 
Charles  Gulentt,  for  exceptants. 

MiuEB,  J.,  October  15,  1914. — The  question  is,  the  exclusive  right  of  a  foreign 
consul  general,  vice  consul,  or  consul,  to  letters  of  administration  on  the  estate  of 
a  citizen  of  a  foreign  country,  and  not  a  citizen  of  the  United  States. 

On  May  6th,  1914,  the  Austro-Hungarian  Consul  for  this  district,  pre- 
sented his  petition  to  the  Register,  alleging  that  letters  of  administration 
had  been  improvidently  granted  to  the  Bessemer  Trust  Company,  on  the 
estate  of  Szorocsina,  a  Hungarian  citizen,  who  died  in  May,  1913.  leaving 
a  widow  and  children  in  Hungary;  that  he  was  entitled,  under  the  Treaties 
between  the  United  States  and  Hungary,  and  the  most  favored  nation  clause 
in  other  treaties,  to  the  exclusive  grant  of  letters,  and  praying  for  a  revoca- 
tion of  the  same,  and  the  grant  thereof  to  him. 

'  ol  the  administrator  sets  forth,  that  the  widow  and  heirs 
.  had  hied  a  renunciation,  which  is  of  record,  and  requested 
the  appointment  of  the  respondent,  to  whom  letters  had  been  granted  April 
22nd,  1913,  and  that  it  had  filed  ita  final  account.  After  hearing  the  Register 
dismissed  the  petition,  from  which  decision  an  appeal  was  taken,  which 
was  heard  at,  and  in  connection  with,  the  audit  of  the  administrator's 
account-  on  September  21st,  1914,  the  proceedings  on  the  appeal  having 
been  made  part  of  the  record,  in  addition  to  the  testimony  therein  offered, 
and  exceptions  filed  to  the  account  of  the  administrator,  on  the  ground  of 
improvident  appointment. 

From  the  record  thus  made  up,  it  is  clear  that  decedent  was  never  a 
citizen  of  the  United  States;  that  his  next  of  kin  never  resided  here;  that 
they  are  residents  and  citizens  of  Austro-Hungary;  that  they  executed  and 
delivered  a  renunciation  of  the  right,  first  in  the  widow,  and  next  in  the 
heirs,  to  administer,  and  requesting  letters  to  be  granted  to  the  Bessemer 
Trust  Company;  that  at  the  time  these  proceedings  were  begun,  the  admin- 
iitrator  had  its  account  ready  for  filing,  the  hearing  on  the  audit  being 
now  completed,  and  the  balance  ready  for  distribution. 

The  appointment  of  the  Bessemer  Trust  Company  as  administrator  was 
regular  and  legal,  because  those  upon  whom  the  laws  of  Pennsylvania,  in 
this  case,  the  widow  and  children,  confers  the  right,  privilege  and  prefer- 
ence of  administration,  renounced  this  right  and  nominated  who  should 
act  in  their  stead.  This  preference  was  binding  on  the  Register,  if  the 
appointee  was  a  fit  person:  Shomo's  Estate,  57  Fa.,  356;  non-residence  ot 
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the  interested  parties  does  not  change  the  rule:  Jones'  Appeal,  I  W.  N. 
C,  349. 

The  contention  that  the  renunciation  is  not  executed  in  accordance  with 

the  provisions  of  Section  I  o£  the  Act  of  June  16th,  1827,  1  Purdon  US3, 
paragraph  31,  is  without  merit;  that  Act  relates  to  deeds  and  mortgages 
and  instruments  of  writings  effecting  title  to  land;  execution  of  such  instru- 
ments by  non-residents  in  foreign  lands,  before  consuls  or  vice  consuls  of 
the  United  States  there,  for  the  purpose  of  being  recorded,  as  deeds  or 
mortgages  are  recorded,  and  with  like  effect,  is  the  purview  of  this  Act. 
It  has  no  application  to  renunciations  of  a  personal  or  legislative  privilege; 
the  law  is  silent  as  to  the  forms  of  renunciations;  at  most,  they  are  mere 
information,  formal  or  informal  to  the  Register,  upon  which  he  can  legally 
act;  primarily  administration  concerns  itself  with  personalty  only. 

It  may  be  conceded  that  if  it  any.  where  appears  by  treaty,  or  other 
paramount  authority,  that  a  foreign  consul,  should  have  the  exclusive  right 
to  administer  on  the  personal  estates  of  citizens  of  his  country,  who  die 
here,  that  petitioner's  application  would  assunle  a  different  phase. 

Such  right  must  be  shown  under  treaties  between  the  countries  them- 
selves, or  under  the  most  favored  nation  clause  in  treaties  between  this 
country  and  others,  than  the  one  in  question;  these  treaties  are  recognized 
as  the  paramount  law  of  the  land  in  connection  with  the  judicial  construc- 
tion of  the  same  by  Appellate  Courts,  whether  State  or  Federal.  In  the 
absence  of  such  construction  by  the  Appellate  Courts  of  this  Stale,  refer- 
ence is  made  only  to  two  cases,  which  s'eem  to  cover  the  question  in  con- 
troversy. 

Reliance  for  this  claim  of  exclusive  right  in  the  foreign  consul,  is  based 
on  the  most  favored  nation  clause,  as  set  forth  in  the  treaties  with  the 
Argentine  Republic  in  1853,  and  that  of  Sweden  in  1911.  The  provision  in 
the  former  gave  the  consul  "the  right  to  intervene  in  the  possession,  ad- 
ministration and  judicial  liquidation  of  the  estate  of  a  deceased,  conform- 
ably with  the  laws  of  the  country,  for  the  benefit  of  the  creditors  and 
legal  heirs." 

This  right  of  intervention  is  not  sustained  as  a  right  of  administration, 
against  a  right  of  administration  fixed  by  the  local  laws  of  the  States.  In 
Rocca  vs.  Thompson,  223  U.  S„  317,  Mr.  Justice  Day,  speaking  for  the 
Supreme  Court,  quotes  with  approval  the  consular  regulations.  Section  409, 
and  the  opinion  of  Hon.  John  Hay.  Secretary  of  State,  in  Moore's  Inter- 
national Law  Digest,  Vol.  S.  page  123,  to  the  effect  that  consular  officers, 
apart  from  the  express  provision  of  treaties,  have  no  rights  in  the  admin- 
istration of  estates.  He  further,  after  showing  that  intervention  means  the 
right  to  become  a  party  to  a  proceeding,  already  instituted,  concludes  that 
original  administration  is  not  in  the  consul,  but  exclusive  in  one  authorized 
by  the  laws  of  the  local  Stale.    He  says: 

"Had  it  been  the  intention  to  commit  the  administration  of  estates  of 
citizens  of  one  country,  dying  in  another,  exclusively  to  the  consul  of  the 
foreign  nation,  it  would  have  been  very  easy  to  have  declared  that  purpose 
in  unmistakable  terms." 

The  right  in  the  widow  to  administer  upon  the  estate  of  her  husband 
is  paramount,  under  the  laws  ot  Pennsylvania;  her  rights  l.o  renunciation 
and  name  a  substitute  is  the  law  of  the  State:  Shomo's  Estate,  supra.  Resi- 
dence or  citizenship  is  not  an  essential  to  this  right  of  renunciation  and 
substitution.  Therefore,  under  the  highest  authority  just  cited,  the  peti- 
tioner's contention  has  no  foundation. 

But  it  is  contended  that  the  treaty  between  the  United  States  and 
Sweden  in  1911,  confers  this  exclusive  right;  the  provision  relied  upon  ts 
as  follows: 
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"In  the  event  of  any  citizen  of  either  of  the  two  Contracting  Parties 
dying  without  will  or  testament  in  the  territory  of  the  other  Contracting 
Party,  the  consul  general,  consul,  vice  consul  general  or  vice  consul  of  the 
nation  to  which  the  deceased  may  belong,  or,  in  his  absence,  the  repre- 
sentative of  such  consul  general,  consul,  vice  consul  general  or  vice  consul, 
shall,  so  far  as  the  laws  of  each  country  will  permit,  and  pending  the 
appointment  of  an  administrator,  and  until  letters  of  administration  have 
been  granted,  take  charge  of  the  property  left  by  the  deceased  for  the 
benefit  of  his  lawful  heirs  and  creditors,  and.  moreover,  have  the  right  to 
be  appointed  as  administrator  of  such  estate," 

It  will  be  observed  upon  a  careful  examination  of  the  foregoing  lan- 
guage, first,  that  so  far  as  the  laws  of  the  country  permit,  and  pending  the 
appointment  of  an  administrator,  he  may  take  temporary  charge.  The 
laws  of  Pennsylvania  provide  for  administration,  and  the  person  most 
nearly  interested  in  this  estate  has  complied  therewith.  Therefore  the  first 
provision  of  the  treaty  has  no  application.  The  right  in  the  treaty  to  be 
appointed  administrator  is  only  in  case  none  is  raised,  or  cannot  be  raised 
under  the  laws  of  the  State;  it  is  therefore  anything  hut  an  exclusive  right. 
Here,  as  in  the  Rocca  ease,  supra,  it  may  be  noted,  that  if  it  had  been  the 
intention  of  the  Contracting  Parties,  under  the  Sweden  treaty,  to  confer 
an  exclusive  right,  the  treaty  would  say  so. 

Reference  only  is  made  to  the  treaty  of  1911,  in  the  Supreme  Court 
case;  no  conclusion  is  based  thereon,  as  the  right  of  action  there  arose 
prior  to  the  making  of  the  Sweden  treaty;  what  may  appear  to  be  an  in- 
timation in  the  opinion  of  Mr.  Justice  Day,  is  a  dictum  only. 

The  Sweden  treaty  is  the  subject  of  a  very  carefully  considered  opinion 
by  the  Supreme  Court  of  Minnesota,  in  Austro-Hungarian  Consul  vs.  Wcst- 
phal,  120  Minn.,  122.  The  facts  are  very  similar,  except  that  the  widow 
did  not  renounce,  or  make  an  election;  the  statutes  with  respect  to  the 
rights  of  administration  are  also  very  similar  to  those  m  Pennsylvania, 
except  that  there  is  a  provision  there  where  a  native  of  a  foreign  country 
dies,  that  letters  may  be  granted  to  the  consul,  etc.,  in  case  the  spouse  or 
next  of  kin.  after  thirty  days,  do  not  apply  for  letters. 

In  deciding  that  under  the  Sweden  treaty,  the  foreign  consul  had  no 
paramount  or  exclusive  right  to  administration,  the  Minnesota  Court,  after 
reciting  the  following  from  the  opinion  of  Mr.  Justice  Shaw,  in  the  Hstate 
of  Ghio,  157  California,  557,  as  follows: 

"The  question  presented  would  directly  affect  the  right  of  administra- 
tion upon  the  estates  of  all  citizens  of  all  the  above  named  countries 
(whose  treaties  with  the  United  States  contain  the  mosi  favored  nation 
clause),  residing  in  this  State,  of  whom  there  is  doubtless  a  large  number. 
It  is  also  of  grave  importance  because  its  solution  in  favor  of  the  appellant 
necessarily  ascribes  to  the  Federal  government  the  intent,  by  means  of  its 
treaty-making  power,  to  materially  abridge  ihe  autonomy  of  the  several 
Slates  and  to  interfere  with  and  direct  the  State  tribunals  in  proceedings 
affecting  private  property  within  their  jurisdiction.  It  is  obvious  that  such 
intent  is  not  to  be  lightly  imputed  to  the  Federal  government,  and  that 
it  cannot  be  allowed  to  exist,  except  where  the  language  used  in  a  treaty 
plainly  expresses  it,  or  necessarily  implies  it," 
goes  on  to  say: 

"In  view,  however,  of  the  presumption  so  aptly  referred  to  by  Mr. 
Justice  Shaw  in  Estate  of  Ohio,  supra,  against  any  intention  on  the  part 
of  the  Federal  Government  to  invade,  by  treaty,  the  province  of  State  law, 
in  a  matter  so  inherently  local,  as  distinguished  from  national,  and  likewise 
from  a  consideration  of  the  subject  matter  and  the  provisions  of  this  whole 
article,  and  especially  the  latter  part,  we  have  concluded  that  the  right  to 
appointment    as   administrator    Is   conferred    by    such    article    upon    the   ex- 
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pressed  condition  that  it  can  be  claimed  only,  'so  far  as  the  laws  of  each 
country  will  permit.'  It  would  certainly  seem  strange  that  the  right  to 
temporary  possession  and  control  until  appointment  of  an  administrator 
should  thus  be  qualified,  and  the  right  to  be  appointed  administrator  be 
given  in  unqualified  terms.  The  former  is  often  no  less  important  than  the 
latter.  Likewise  we  cannot  think,  in  the  absence  of  clearly  expressed  in- 
tention so  to  do,  that  the  Federal  Government  intended  to  take  the  matter 
of  administration  of  the  estate  of  foreigners  entirely  out  of  the  control  of 
the  States." 

Clearly  the  views  expressed  above  are  safe  to  follow.  Here  the  admin- 
istrator was  raised  in  compliance  with  the  laws  of  this  State;  it  has  per- 
formed its  duties  according  to  the  laws  of  ihe  State.  These  laws  and 
decisions  touching  the  subjects  so  peculiarly  local,  as  administration,  are 
paramount,  in  the  absence  of  any  clearly  expressed  treaty  or  Federal  pro- 
vision, or  decision  to  the  contrary.  Isolated  cases  may  arise  where  the 
provisions  of  the  laws  of  this  Commonwealth  cannot  be  applied  in  the 
grant  of  letters;  if  so,  the  right  may  exist  in  the  foreign  consul;  but,  at 
most,  it  is  subordinate;  it  is  neither  a  primary  or  exclusive  right. 

It  follows  that  tjie  petition  and  exceptions  must  be  dismissed,  at  the 
cost  of  the  petitioner. 

It  is  pertinent  to  add  in  this  connection,  that  under  the  facts,  trans- 
mission of  the  balance  in  this  account  may  be  made  through  the  .\ustro- 
Hungarian  Consul  in  accordance  with  the  conclusions  in  Caputo's  Estate, 
57  P.  L.  J.,  584.  The  fact  of  non-citizenship  and  non-residence  of  claimants 
or  heirs  here,  bring  it  within  the  very  narrow  limits  of  the  case  cited. 

But  it  is  further  pertinent  to  say,  that  transmission  through  the  consul, 
means  immediate  transmission,  and  the  return  and  report  thereof  to  this 
Court.  The  laws  of  Pennsylvania  enjoin  distribution  directly  to  creditors, 
legatees,  heirs  and  other  parties  entitled  thereto;  indirect  distribution  is 
not  complete,  and  is  not  in  compliance  with  the  provisions  of  the  Statute. 
Where  it  is  necessary  or  convenient,  as  under  the  Caputo  case,  for  trars- 
mission  to  be  made  through  some  one  else,  as  in  the  case  of  the  consul, 
distribution  is  not  complete  until  it  be  shown  in  the  case,  by  the  return 
made,  that  either  the  parties  themselves,  or  their  legal  representatives,  or 
a  Court  of  competent  jurisdiction  in  the  foreign  country  or  the  domicile, 
have  received  and  receipted  for  the  funds. 

The  decree  will  direct  the  consul  to  file,  within  thirty  days  from  ihc 
lime  the  funds  are  paid  to  him,  a  return  showing  payment  and  the  net 
amnnnt  thereof,  to  the  parties  entitled  thereto,  as  herein  set  forth. 
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Taxpayer  vs.  Borougti  of  UcKees  Rocki. 

Taxet Claim  of  payment Burden  of  proof Evidence. 

When  a,  tax  lien  Is  regularly  enter»d  and  recorded,  It  is  prima  hcle  eTidenc« 
that  It  Is  due  and  payable,  and  the  burden  la  dn  the  property  owner  to  prove  the 
contrary  by  the  weight  of  evidence. 

Sur  rule  on  defendant  to  show  cause  why  certain  tax  liens  should  not  be  satis- 
fied of  record.     No.  789  July  Term,  1913,    C  P.  Allegheny  County. 

S.  L.  Webb,  for  plaintiff. 
E.  F.  Duffy,  for  defendant. 

Haymaker,  J.,  August  10,  1914. — The  petitioner  filed  his  petition  on  May 
6,  1913,  alleging  in  substance  that  he  was  the  owner  of  two  separate  pieces 
of  improved  real  estate  in  the  Borough  of  McKees  Rocks,  one  of  which 
was  numbered  310  Island  Avenue  and  known  as  the  Napoli  lot,  and  the 
other  being  numbered  111  in  a  certain  plan  of  lots,  and  situate  on  Robert, 
now  Camp,  Street;  that  the  Borough  caused  a  tax  lien  to  be  filed,  on 
December  29th,  1909.  against  the  Island  Avenue  property  to  secure  the 
payment  of  certain  borough  taxes  for  1906;  that  the  defendant  caused  a 
like  lien  to  be  filed  on  December  31,  1910,  against  the  Tstand  Avenue  prop- 
erty to  secure  the  payment  of  certain  borough  taxes  for  1907;  that  the 
Borough  filed  a  tax  lien,  on  December  31,  1909,  against  lot  No.  Ill,  or 
the  Camp  Street  property,  to  secure  the  payment  of  certain  borough  taxes 
for  the  year  1906;  that  the  taxes  mentioned  in  those  various  liens  had 
been  paid  by  plaintiff's  predecessors  m  title  to  the  duly  qualified  tax  col- 
lector of  the  Borough,  and  prayed  that  said  liens  be  satisfied  of  record. 
The  Borough  filed  an  answer  denying  that  any  of  the  taxes  alleged  in  the 
petition  had  been  paid,  and  claimed   that  they  were  all  due  and  payable. 

Considering  the  Island  Avenue  property  first,  it  will  be  found  that 
the  petitioner  complains  against  two  liens  filed  against  that  property,  one 
of  which  was  for  a  borough  tax  of  $40.05  for  the  year  1906,  and  the  other 
was  a  like  tax  of  $38.80  ;$37.80  as  per  lien  docket)  for  the  year  1907,  on 
the  ground  that  both  had  been  paid  to  the  Borough  Tax  Collector  before 
the  liens  were  filed.  After  the  petitioner  had  called  three  witnesses  it 
became  apparent  that  the  lax  for  1907  had  been  paid  to  Morgan,  the  col- 
lector, on  September  28,  1907,  before  that  lien  was  filed,  and,  therefore, 
the  Solicitor  of  the  Borough  conceded  that  payment,  and  agreed  to  and 
did  on  the  same  day,  release  an'l  .sat'?fy  that  lien  of  record.  So  that, 
insofar  as  the  Island  Avenue  property  is  concerned,  we  have  to  do  only 
with  the  question  of  the  payment  of  the  Borough  tax  of  1906,  before  lien 
Cled,  and  the  only  other  question  -s  whether  the  Borough  tax,  on  lot  No. 
Ill,  or  the  Camp  Street  property,  for  1906  was  paid  before  the  lien  there- 
for had  been  tiled.  For  the  years  1906  and  1907  J.  T.  Morgan  was  the 
authorized  tax  collector  of  the  Borough. 

Taking  up  the  Island  Avenue  property  first,  it  appears  that  one  Pas- 
quale  NapoH  was  the  owner  thereof  as  early  as  May  14,  1902,  and  on 
October  10,  1906,  he  conveyed  the  same  to  the  petitioner,  and  present 
owner.  The  lien  was  filed  against  petitioner  and  Napoli.  Was  the  Bor- 
flugh  tax  against  that  property  for  1906,  assessed  against  Napoli,  paid  by 
him  before  Ihe  lien  was  filed?  The  petitioner  admits  that  it  was  never 
paid  by  him.  In  reading  the  depositions  of  the  petitioner  we  have  experi- 
enced some  difficulty  in  distinguishing  between  evidence  proper  given  by 
liim,  and  declarations  made  by  him  in  the  course  of  his  examination  of 
Other  witnesses.  For  instance,  when  he  was  first  called  as  a  witness  for 
himself  he  testified  only  to  his  ownership  of  the  properties  involved,  and 
made  certain  offers  of  deeds  and  record  of  assessment  of  taxes.    Then  he 
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called  a  number  of  witnesses  until  he  came  to  one  J.  M.  Hall,  and  after 
asking  Hall  one  or  two  questions,  and  while  he  was  apparently  still  on 
the  stand,  petitioner  proceeded  to  state  at  length  how  he  knew  that  those 
taxes  had  been  paid,  and  at  the  conclusion  of  his  statement  the  Borough 
Solicitor  went  into  a  cross-examination  of  petitioner,  and  what  became  of 
the  witness  Hall  the  record  fails  to  show.  Whether  petitioner  was  then 
testifying  as  a  witness  could  not  be  determined  from  the  record,  but 
inasmuch  as  the  Solicitor  of  the  Borough  cross  examined  him  as  to  that 
running  statement,  we  will  treat  it  as  a  part  of  petitioner's  testimony,  inso- 
far as  it  was  competent.  The  only  evidence  that  the  1906  tax  was  paid 
was  that  of  petitioner,  in  which  he  stated  that  a  Mrs.  Scott  held  a  mort- 
gage against  Napoli  on  the  same  property,  given  in  1903,  and  as  fore- 
closure proceedings  were  begun  on  that  mortgage  in  1906  it  was  agreed 
between  Mrs.  Scott  and  Napoli  that  if  he  would  pay  the  interest  due,  in- 
surance premiums,  and  taxes  for  1906.  the  foreclosure  proceedings  would 
lie  discontinued;  thai  he,  petitioner,  vhile  acting  then  as  counsel  for  Mrs. 
Scott,  saw  and  had  in  his  hands  Napoli's  tax  receipt  for  the  Borough  tax 
of  1906;  that  he  returned  the  receipt  to  Napoli,  who  has  since  died,  and 
that  he  was  unable  to  locale  the  Napoli  family  since  that  lime.  Petitioner 
also  testified  that  about  the  tiriie  he  purchased  the  Napoli  property,  Tax 
Collector  Morgan,  in  a  conversation,  told  him  that  Napoli'.s  Borough  tax 
on  that  property  for  1906  was  paid.  It  will  be  seen  that  when  petitioner 
bought  the  Napoli  property  he  made  tio  investigation  of  the  tax  collector's 
books  and  obtained  no  certific;ite  from  him  that  those  taxes  were  paid. 
Had  he  examined  Mori>an's  books  and  his  tax  duplicate  for  1906  he  would 
have  found  that  they  showed  iust  the  opposite.  No  effort  was  made  to 
take  the  deposition  of  the  tax  ro'Iector  in  support  of  the  plaintifTs  con- 
tention. When  a  lax  lien  is  regularly  entered  of  record  it  iS  at  least  prima 
lacie  evidence  that  it  is  due  and  payable,  and  the  burden  is  on  the  prop- 
erty owner  to  prove   the    -ontrary,   by   the   weight   of  the   evidence. 

E.  A.  Satfler  succeeded  Morgan  as  tax  collector,  and  he  produced 
the  original  Tax  Duplicate  issued  hv  the  Borough  to  Morgan  for  1906, 
and  it  showed  that  the  Napoli  tax  for  that  year  had  not  been  paid.  He 
testified  that  in  every  instance  he  found  the  duplicate  to  be  reliable  and 
showed  all  payments  of  taxes  where  payments  had  actually  been  made, 
and  that  that  tax  had  nor  been  paid.  He  explained  that  Morgan's  em- 
bezzlement did  not  begin  until  after  he  received  his  tax  duplicate  for 
I9(i7,  which,  being  missing,  a  duplicitc  for  that  year  was  issued  by  the 
Borough  authorities  to  him,  Saffler.  There  is  absolutely  no  reason  shown 
hy  the  plaintiff  why  the  tax  duplicate  of  1906  did  not  show  payment  if 
it  had  actually  bceu  paid  by  Napoli.  We  are  of  opinion  that  the  plaintiff 
failed  to  meet  the  burden  resting  on  him,  of  showing  payment  of  the 
Napoli  tax  for  the  year  1906. 

Was  the  Borough  tax  tor  1906  against  lot  No.  111.  called  the  Camp 
Street  property,  paid?  That  lot  was  conveyed  to  the  Ohio  Valley  Trust 
Company  by  deed  of  August  19,  1905.  The  Trust  Company  conveyed  it 
on  April  26,  1906,  to  Hamilton  Moore,  who  conveyed  it  on  May  J2,  1906, 
to  Thomas  R.  Thompson.  Thompson  conveyed  it  to  John  F.  Young  on 
May  4th,  1907,  and  Voun<r  conveyed  it  to  the  petitioner  and  present  holder, 
on  November  4th.  1907,  A  certified  copy  of  the  assessment  shows  that 
the  tot  was  assessed  for  tax  purposes  in  1906,  in  the  name  of  the  Ohio 
Valley  Trust  Company.  The  lien  for  that  tax  was  filed  against  petitioner 
and  the  Ohio  Valley  Trust  Ccmpany,  as  owners  or  reputed  owners,  on 
December  29,  1909.  Petitioner  undertook  to  prove  that  the  tax  was  paid, 
by  calling  W.  W.  Merkle,  a  real  estate  agent,  who  testified  that  on  May 
14.  1907,  he  placed  a  mortgage  on  that  lot  when  Young  was  owner;  that 
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he  understood  that  Young  had  purchased  from  Thompson,  and  inasmuch 
as  Young  had  not  paid  the  tax  for  1906.  and  Thompson  could  not  show  % 
lax  receipt,  he,  Merkle,  required  Young  to  produce  a  certificate  of  the 
Tax  Collector  that  the  taxes  had  been  paid;  that  Morgan,  the  cellector, 
gave  a  certificate  on  June  13,  1907,  to  Younsr,  and  on  its  production  he 
(Merkle)  paid  out  the  money.  Mr.  Young's  evidence  is  to  the  e£Fect  that 
when  he  bought  of  Thompson  he  asked  him  for  tax  receipts  and  he  said 
they  had  been  lost;  that  Merkle  sent  him  to  the  collector;  that  the  col- 
lector asked  for  the  previous  owners,  and  after  examining  certain  hooka 
gave  the  certificate  offered  in  evidence.  On  cross-examination  the  witness 
said  that  he  asked  the  collector  for  a  certificate  showing  that  Thompson 
had  paid  his  taxes.  Then  petitioner  offered  a  letter  from  the  Trust  Com- 
pany to  himself,  saying  that  an  examination  of  their  records  failed  to 
reveal  a  tax  receipt  for  1906,  but  that  it  was  .satisfied  that  the  taxes  were 
paid.  Petitioner's  testimony  was  to  the  effect  that  when  he  purchased, 
Young  informed  him  that  the  taxes  had  been  paid,  and  that  Merkle  told 
him  likewise  bnt  that  he  had  not  .seen  the  certificate  previous  to  his  pur- 
chase. To  say  the  least  this  is  a  remarkable  line  of  testimony,  and  we 
doubt  the  competency  of  any  of  it.  In  the  first  place  the  certificate  was 
not  issued  to  the  petitioner,  and  we  are  at  a  loss  to  know  how  he  could 
Ufc  one  'ssued  to  third  parties,  in  a  contest  of  this  kind,  so  as  to  bind 
the  Borough,  instead  of  calling  the  collector  himself,  which  was  not  done; 
and  in  the  second  place  the  evidence  of  Young  leaves  the  impression  that 
he  asked  the  collector  for  a  certificate  against  Thompson  alone.  The 
certificate  itself  is  as  to  "all  taxes  against  the  property  of  Thomas  R. 
Thompson,  formerly  the  Hamilton  Moore  property,  known  as  lot  No.  Ill 
•  •  »••  yfhen  in  fact  that  property  was  owned  by  the  Trust  Company 
when  assessed  for  tax  purposes  in  1906,  and  was  assessed  against  the 
Company.  It  is  unnecessary  to  say  that  the  letter  from  the  Trust  Com- 
pany and  the  declarations  of  Young  and  Merkle  to  petitioner  were  all 
incompetent  and  cannot  be  considered.  It  was  an  attempt  to  show  that 
the  same  tax  had  been  paid  by  both  Thompson  and  the  Trust  Company, 
Why  Thompson  or  the  Trust  Company  was  not  called  does  not  appear. 
What  we  said  as  to  the  testimony  of  Saffier  as  to  the  Tax  Duplicate  of 
1906  has  equal  application  to  this  last  item  of  taxes.  The  petitioner  has 
failed  to  satisfy  us  that  the  two  tax  liens  in  question  were  paid,  and  the 
rule   is,   therefore,    discharged. 

The  1907  tax  against  the  Napoli  lot  was  paid  before  the  filing  of  the 
lien,  as  petitioner  proved,  and  petitinner  was.  therefore,  justified  to  that 
extent  in  presenting'  his  petition,  to  have  that  lien  satisfied  of  record,  but 
most  of  the  evidence  related  to  the  other  two  liens.  Therefore,  we  think. 
the  petitioner  should  pay  two-thirds  of  the  costs  and  the  Borough  one- 
tnird,  and  it  is  so  ordered. 
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Coal     MitiM Master     and     Servant Injury     to     Employee Liability     of 

Master— Bituminottt  Coa'  Law  of  May  15th,  1893. 

An  iDezpaiienced  boy  of  eighteen  -wmu  amplored  by  a  mine  fareman  autborlatd 
to  employ  and  dl«cli«rg:e  mlnera,  who  told  him  to  go  Into  tbe  mine  and  go  to 
work.  He  was  employed  aa  a  loader,  but  aeelnK  a  co-worker  drilling  tiolee  tor 
esploalvea  and  placing  cartrldgee  tberein  and  applying  the  batteriea,  at  the  r«- 
qnest  of  the  latter  and  of  the  mao  who  had  charKS  of  setting  oS  tbe  exploalTea, 
he  did  the  same  on  seTsral  occaalons.  He  had  been  given  no  Inatructlons  of  the 
daoKcra  Incidental  to  the  work.  While  placing  a  charge  he  waa  Injured  by  a 
premature  explosion,  cauaed  by  the  negligence  of  the  »mployre  whoee  duty  tt  waa 
to  place  and  discharge  the  mine  shota.  In  an  action  to  recover  for  Injurlea  ro- 
celved  from  anch  prematura  explosion.  It  waa 

Htild  that  altbouKb  tbe  plaintiff  waa  Injured  by  tbe  negligence  of  a  fellow 
workman,  tbe  defendant  waa  nevertheleaa  liable  because  he  was  permitted  to  go 
to  worlc  In  the  mine  In  connection  with  dangerous  exploilvea  without  any  in* 
•tructlona  being  first  given  to  him; 

Eald  further  that  the  bltumlnoua  coal  act  of  May  16th,  ISSS,  does  not  placa 
tbe  duty  of  Inatruotlon  of  workmen  upon  the  mine  foreman  to  the  eitent  of  ro- 
ll eving  tbe  maater  of  the  duty  of  Instructing  or  warning  Inexperienced  em- 
ployeea  of  the  peculiar  dangera  of  their  employment 

Motion  for  judgment  non  obstante  veredicto.  No.  138  July  Term,  1912. 
C.  P.  Allegheny  County. 

Stone  &  Stone,  for  defendant 

Edward  J.  /.  Gannon  and  McVicar,  Hatletl  &  Gardner,  for  plaintiffs. 

RsiD,  J.,  September  3,  1914. — This  is  an  action  of  trespass  for  personal  injuries 
sustained  by  plaintiff  whilst  employed  by  defendant  as  a  miner  in  its  Culmcrville 
Colliery. 

Plaintiff  was  at  the  time  of  the  accident  about  18  years  of  age.  He  was 
inexperienced,  having  worked  for  but  two  weeks  previously  in  a  bituminous  mine 
in  the  Brownsville,  Pa.,  district.  He  testified  that  he  did  not  know  the  dangers 
incident  to  discharging  shots  by  electricity,  and  did  not  know  how.  long  after 
attaching  the   wires   he   could   remain   in   the   room. 

He  w^s  employed  by  defendant  without  any  particular  specification  of  bit 
duties,  having  gone  to  the  mine  in  January,  1911.  with  an  experienced  miner, 
John  Bnnczyk,  who  spoke  to  the  mine  foreman,  John  McLean  (plaintiff  being 
unable  to  speak  Engltshl  and  was  told  by  the  foreman  to  go  into  the  mine  and 
go  to  work. 

McLean  was  authorized  to  employ  and  discharge  the  miners.  He  gave 
plaintiff  no  instructions  as  to  his  duties  nor  as  to  the  dangers  incident  to  the 
handling  or  use  of  explosives.  Plaintiff  was  not  warned  by  McLean  or  any 
other  person,  not  to  use  or  aid  in  using  the  explosives  or  the  appliances  for 
exploding  shots  which  were  used  to  bring  down  the  coal.  He  worked  as  a 
loader,  and  seeing  his  companion,  Bunczyk  drilling  the  holes  for  the  shots  and 
placing  the  cartridges,  tamping  them  in  and  applving  the  battery  wire,  he,  on 
at  least  three  occasions,  did  the  same.  Once  Bunczyk  showed  him  how  to 
attach  the  batleiy  wires  to  those  which,  after  being  attached  to  the  cartridge 
containing  the  cap,  hung  outside  the  tamped  hole  for  the  purpose  of  connecting 
with  ihe  firing  battery. 

The  duty  of  handlinjf  this  battery,  attaching  the  wires,  and  firing  the  shot, 
belonged  to  Daniel  McAllister,  known  as  the  "shot-firer,"  who  was  employed  by 
defendant  for  that  purppse.  Instead  of  always  performing  this  duty  himself, 
McAllister,  through  carelessness  or  laziness,  would  order  Bunczyk  or  plaintiff 
10  make  the  connection.  Plaintiff  did  this  twice  successfully.  On  the  third 
occasion,  on  March  25,  1911,  he,  on  McAllister's  orders,  connected  one  of  the 
battery  wires  and  was  about  to  hook  on  the  second,  when,  the  moment  the  wire 
ouched  the  remaining  hanging  wire,  the  explosion  took  place,  and  plaintiff,  who 
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had  no  chance  to  escape  to  a  place  of  safety,  was  buried  under  the  fall  of  coal 
and  very  seriously  injured.  He  was  cut  and  bruised  about  the  face  and  body  and 
lost  the  sight  of  bis  left  eye.    He  was  confined  to  bed  for  four  months. 

A  jury  awarded  plaintiff  a  verdict  of  42,089.50,  a  moderate  sum  for  the 
injuries  sustained. 

Defendant  requested  binding  instnictions,  which  were  refused,  and  after- 
irard  moved  for  a  new  trial  and  for  judgment  N.  O.  V.  Upon  the  argument, 
the  motion  for  a  new  trial  was  withdrawn. 

We   are   now   to  consider  the  mction   for  judgment   non  obstante  veredicto. 

The  immediate  cause  of  the  premature  explosion  seems  to  have  been  the 
negligence  of  McAllister  in  improperly  having  his  end  of  the  wires  connected 
with  the  battery  while  plaintiff  was  connecting  them.  He  appears  to  have  at- 
tempted to  excuse  himself  by  saying  he  had  dropped  the  battery.  Beyond  ques- 
tion, he,  a  fellow  servant  with  plaintiff,  negligently  performed  his  duties  and 
caused  the  accident 

If  that  were  the  only  question  involved,  there  could  be  no  doubt  that  the 
verdict   could    not   be   sustained. 

PlaintifFa  counsel  rely,  however,  upon  the  fact  that  the  plaintiff,  lackii^  any 
experience  except  for  the  two  week's  employment  referred  to,  was  permitted  to 
go  to  work  in  a  mine  in  which  dangerous  explosives  were  discharged  by  an 
electric  battery,  without  any  warning  or  instructions  whatever  having  first  been 
given  to  him.  They  contend  that  it  was  defendant's  absolute  duty,  which  it 
could  not  delegate,  to  adequately  instruct  plaintiff — instead  of  which  he  was 
simply  told  to  "go  into  the  mine  and  go  to  work." 

As  a  matter  of  fact,  no  one  told  him  what  to  do  or  not  to  do,  or  warned  him 
of  the  dangers  -onnected  with  the  use  of  dynamite  of  the  impropriety  or  danger 
of  his  having  anything  whatever  to  do  with  either  the  explosive  or  the  means  o( 
exploding  :t  He  was  ftot  informed  by  any  one  that  the  "shot-firer"  alone  was 
the  person  who  was  permitted  to  attach  the  wire,  etc.,  and,  in  ignorance  of  the 
dpngers  incident  to  such  an  operation,  complied  with  McAllister's  orders. 

Plaintiff's  counsel  maintain  that  the  fundamental  duty  of  the  master  to 
warn  and  instruct  an  inexperienced  servant,  was  not  fulfilled  by  allowing  the 
foreman  McLean,  or  plaintiff's  companion.  Bunczyk,  to  impart  such  instructions 
as  might  occur  to  them  to  be  required. 

Defendant's  counsel  rest  their  motion  for  judgment  N.  O.  V.  upon  two 
propositions : 

(a)  That  the  Bituminous  Coal  Law  of  May  IS,  1893,  P.  L.  52,  provides  for 
the  instruction  of  employes  by  the  mine  foreman,  and  as  a  result,  it  takes  the 
duty  of  such  instruction  out  of  the  hands  of  the  masters  and  relieves  them  from 
further  responsibility  in  that  regard ;  and, 

(b)  The  plaintiff  cannot  in  any  event  recover  on  the  ground  of  lack  of 
instruction,  for  ipjuries   received  in  doing  work  which  he  was  not  hired  to  do. 

In  support  of  the  first  of  these  propositions,  counsel  urge  that  the  rule  laid 
down  in  Bogdanovici  vs.  Coal  Co.,  240  Pa.  124,  (which  apparently  niles  the 
ease  at  bar),  cannot  properly  be  applied  here,  since  it  was  based  upon  Ihe  Anthra- 
cite Act  of  June  2,  1891,  P.  L.  176,  which  makes  no  provision  for  instructions  by 
mine  foreman — and  consequently,  left  the  case  under  consideration  applicable 
c-nly  to  the  .\nthratite,  and  net  the  Bituminous  districts. 

We  cannot,  however,  agree  with  the  learned  counsel  for  defendant  that  the 
Bituminous   Act   does   in   fact   impose   upon   mine   foremen   the  master's   duty  to 


The  portions  of  the  .^ct  of  May  IS,  189.1,  relied  upon  by  counsel  are  Sec.  I, 
p.  61;  Rule  4,  p.  78;  Rule  14,  p  79;  Rule  44,  p.  83,  and  Rule  63,  p.  85. 

Section  I  in  defining  the  duties  of  mine  foreman,  does  contain  the  words, 
"shall  often  instruct,"  but  the  context  indicates  that  such  instruction  refers 
not  to  the  general  duty  to  instruct  young  or  inexperienced  miners,  but  to  the 
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pr'oper  methods  of  advancing  exca\-;itions  and  avoiding  dangerous  coal,  slate, 
etc.     This  section  is  in  part  as  follows : 

"In  order  to  betttr  secure  the  proper  ventilation  •  •  *  and  promote  the 
health  and  safety  of  the  persons  employetl  therein,  the  operator  or  superintendent 
shall  employ  a  competent  and  practical  inside  overseer  •  *  •  to  be  called 
mine  foreman  *  *  *  and  (he)  shall  keep  a  careful  watch  over  the  ven- 
tilating apparatus,  and  the  air  ways,  traveling  ways  •  *  »  and  shall  often 
instruct  and  as  far  as  possible  sec  that  as  the  miners  advance  their  excavaticms 
all  dangerous  coal,  slate,  etc"  (shall  be  supported  by  sufficient  props,  etc.,  etc). 

Rule  4.  is  as  follows : 

"He  shall  direct  that  all  miners  undermine  the  coal  prt^erly  before  blasting 
il  and  that  blasting  shall  be  done  only  at  such  hours  as  he  shall  direct,  and 
shall  order  the  miners  to  stt  spnigs  under  the  coal  *  *  *  and  he  shall  not 
allow  the  improper  drawing  of  pillars." 

Rule  14  provides; 

"It  shall  be  the  duty  of  every  miner  to  mine  his  coa!  properly  and  set 
sjirags    under   the  coal.    •    •    *" 

Ruld  44  provides : 

"No  person  shall  be  employed  to  blast  coal,  rock  or  slate  unless  the  mine 
foreman  is  satisfied  tliat  such  peison  is  qualified  by  experience  to  perform  the 
\vork   with  ordinary  ■.-are." 

Rule  63  is  as  follows; 

"When  a  workman  is  about  lo  fire  a  blast  he  shall  be  careful  to  notify  all 
persons  who  might  be  endangered  thereby,  and  shall  give  sufficient  alarm  so 
tliat  any  person  or  persoi7S  approaching  shall  be  warned  of  the  danger." 

We  do  not  perceive  wherein  any  of  the  foregoing  extracts  present  the  im- 
position upon  the  min^  ioremLin  of  the  master's  duty  to  instruct  or  warn  in- 
experienced youths,   or   even   men.   gfnerally,   as   to  their   duties  or   their   perils. 

So  far  as  Rule  44  is  concerned,  it  does  not  apply,  since  there  is  no  evidence 
that  plaintifi  was  employed  to  blast  coal,  rock  or  slate.  In  any  event,  it  does 
not  direct  the  foreman  to  instruct  but  merely  to  select  competent  men. 

Rule  63  only  emphasizes  the  negligence  of  McAllister,  the  shot-firer,  already 
referred  to. 

It  seems  clear  to  us  that  thf  Bituminous  Art  thus  quoted,  docs  not  even 
remotely  indicate  the  purpose  of  the  legislature  to  impose  upon  mine  foreman 
the  duty  of  giving  adequate  instructions  to  inexperienced  miners,  which  the 
case  of  Boifdenovics  vs.  Coal  Co,  hold.'  yet  rests  upon  the  shoulders  of  em- 
ployers, in  both  the  Anthracite  and  Bllumiuous  coal  fields  of  this   State, 

The  second  proposition  advanced  in  defense  must  also  fall. 

If  defendant  failed  (as  it  did)  to  indicate  plaintiff's  specific  duties,  and 
also  failed  to  prcprrrly  instruct,  it  cannot  take  advantage  of  such  failure  to 
avoid  liability.  The  law  will  presume  that  if  plaintiff  had  been  properly  in- 
structed, he  would  have  avoided  those  perils  which  defendant  now  says  he  was 
not  hired  to  incur. 

We  must  refuse  defendant's  motion. 
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IVills Rule  if  Shiny's  Case Pee  simply  estaU Estate  tail  Act  of  1855. 

Teatator  provided  "Item:  I  sive,  devLse  and  bequeath  to  my  dauKtiter,  Vlr- 
ClnlO,  all  that  portion  of  the  aaatern  end  of  my  'home  farm'  lying  on  the  Cum- 
berland road,  after  reserving;  aod  eiceptinK  the  houee  and  lot  situate  in  the 
•aid  Miatwrn  portion  of  my  'home  farm,'  to  haTe  and  to  hold  the  same  during  her 
natural  life,  the  remainder  In  fee  simple  to  ber  heirs  at  law." 

field,  That  words  "hetre  at  law"  must  mean  either  her  heirs  at  law  getierallT 
or  ber  Issue  or  lineal  heirs,  or  heirs  of  her  body.  If  the  flrst,  then  she  took  a  fee 
almple  estate;  If  the  second,  then  she  took  an  estate  tall  which  by*  the  provlslotui 
of  the  Act  of  18EE  wa^  enlarged  Into  a  fee  simple  estate. 

Case  stated.    No.  354  November  Term,  1913.    C.  P.  Washington  County, 


McIi.VAiNK,  P.  J.— nanic!  Ward  in  one  item  of  his  last  will  and  testament 
provided  as  follows: 

"Item.  I  give,  derisc  and  betiueath  to  my  daughter  Virginia  all  th.it  portion' 
of  the  eastern  end  of  my  aforesaid  'Home  Farm'  lying  on  the  Cumberland  road, 
af!er  reserving  and  excepting  thy  house  and  lot,  situated  in  the  eastern  part 
oi  said  eastern  porticn  of  my  hotne  farm.  To  have  and  to  hold  the  same 
(luring  the  term  of  her  nalurni  life,  remainder  in  fee  simple  to  her  heirs  at 
law." 

In   anothtr  Iteni   of  his  wilt  he  provided   as   follows; 

"I  give,  devise  and  be(|ueath  to  my  son  Henry  Ward  and  his  wife,  that 
portion  of  the  farm  on  which  they  now  reside,  known  as  the  'Mowl  Farm,' 
which  lies  on  the  :;outh  side  of  Ihe  Clarksville  road,  said  road  to  be  the  line 
of  division  teiwcen  the  southern  and  the  northern  portions  of  said  farm,  which 
is  situate  and  lies  in  the  said  township  of  West  Bethlehem  in  the  said  county 
of  Washington  and  Stite  of  Pennsylvania.  To  have  and  to  hold  the  same  during 
11k'  term  of  their  natural  lives,  remainder  in  h-c  simple  to  his  heirs  at  law,  in 
<.ase  he  should  have  issue,  hut  in  case  he  shoiilfl  die  without  issue,  then  the  said 
tract  of  land  to  revert  lo  the  heirs  at  law  of  my  three  daughters,  Catherine, 
Susannah  and  Virginia,  in  fee  simple." 

Vii^inia  TuFtin,  nee  W,ird.  in  her  lifetime  conveyed  the  farm  devised  to 
her  in  the  item  of  the  will  above  quoted,  to  William  F.  Renz  in  1885,  and  the 
defendants  in  this  case  hold  title  under  her  grantee. 

Henry  Ward  and  his  wife  died  wi;hout  issue  and  had  no  children  at  the 
time  Daniel  Ward  wrote  his  will.  Virginia  Tustin  had  children  at  the  time 
Daniel  Ward  made  his  wiV  and  had  children  at  the  time  of  her  decease,  and 
the  plaintiffs  in  this  case  are  her  heirs  at  law. 

QUESTION  FOR  DECISION. 

Did  Virginia  Tusiin  under  the  item  of  her  father's  will  above,  quoted  take 
a  fee  simple  estate,  or  take  a  fee  tail  estate  which  by  statute  was  enlarged  into 
a  fee  simple  estate,  and  did  her  grantee  take  a  valid  title  under  the  deed  of 
tinveyance    which   she   delivered  to  him? 

Under  the  item  of  Daniel  Ward's  will  in  which  he  provides  for  his  son 
Henry  and  his  wife.  Henry  took  a  life  estate  by  reason  of  the  fact  that  he  died 
without  issue.  It  is  claimed  by  plaintilTs'  counsel  that  the  devise  to  Virginia 
Tustin  must  also  be  construed  as  giving  her  only  a  life  estate.  The  intention 
of  the  testator  as  to  the  provision  which  he  was  to  make  for  his  son  Henry 
and  his  intention  as  to  the  provision  he  ws  to  make  for  his  daughter  Virginia 
are  clearly  not  the  same  The  language  of  the  two  devises  is  different,  and 
under  well   established   rules  of   interpretation    does  not  express  the  same  in- 
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tention  on  the  part  of  the  testitor  as  to  the  first  taker.  The  words  "heirs  at 
law"  in  the  devise  to  Catherine  are  nnqoaliried,  and  there  is  nothing  in  the 

language  of  the  devise  to  justify  giving  to  them  any  other  meaning  than  their 
technical  meaning.  The  words  "heirs  at  law"  in  the  devise  to  Henry  are  quali- 
fied by  the  words  "in  case  he  should  have  issue,  but  in  case  he  should  die 
without  issue,  then  the  said  tract  of  land  to  revert  to  the  heirs  at  law  of  my 
three  daughters,"  and  the"  very  fact  that  the  testator  thus  qualified  the  words 
"heirs  at  law"  shows  that  he  intended  them  not  to  have  their  technical  mean- 
ing, but  that  in  (his  devise  they  should  he  understood  as  referring  to  particular 
persons  that  in  the  future  might  he  horn.  In  making  the  devise  to  Catherine, 
ha<J  the  testator  qualified  thp  words  "heirs  at  law"  by  adding  the  words  "now 
born  or  which  mnv  hereafter  be  born  to  her  and  living  at  the  time  of  her  death," 
"hen  it  might  be  argued  thai  the  testator  iiy  the  words  "heirs  at  law"  referred 
to  his  daughter's  children  or  tTieir  descendents  and  that  the  words  should  have 
the  same  meaning  as  in  the  case  of  the  devise  to  Henry.  But  we  can  not  read 
these  qualifyii:g  words  into  the  devise. 

The  argument  that  if  the  words  "'heirs  at  law"  in  Henry's  devise  were  used 
l>y  the  testator  to  designate  particular  persons,  to  wit :  his  children  or  their  de- 
scendents, that  then  the  same  words  used  in  the  devise  to  Catherine  must  mean 
children  or  their  descendent,  is  answered  hy  the  equally  effective  argument 
that  because  the  testator  qualiPed  the  words  heirs  at  law  in  Henry's  devise  and 
did  not  qualify  them  in  the  devise  to  Catherine,  therefore  he  intended  each 
devise  to  he  taken  as  complete  w'thin  itself  and  to  be  construed  in  accordance 
with  its  own  language  There  is  no  intention  on  the  part  of  the  testator,  made 
af^rent  by  the  language  of  the  will,  to  treat  all  his  children  alike  by  giving 
to  each  a  particular  estate  in  land  devi.sed  to  them.  To  Sarah  he  gives  no  real 
estate;  to  Henry,  who  was  married  and  without  children,  he  gives  a  life  estate 
in  the  land  devised  to  him  unless  he  has  issue;  and  to  Catherine,  Susannah  and 
Virginia,  who  were  married  and  had  children,  he  gives  a  fee  simple  estate  in 
the  land  devised  to  them.  This  is  the  intention  of  the  testator  as  we  gather  it 
from  the  will.  Whether  any  other  intention  was  present  in  his  mind  when  he 
made  his  will  or  not,  we  know  Aot,  nor  would  it  make  any  difference  if  we  did, 
we  cannot  change  his  will  as  written,  we  can  only  determine  the  meaning  of 
(he  will  which  has  bei-n  probated  as  his  last  will  and  testament. 

Here  we  might  stop.  But  in  view  of  the  argument  of  counsel  for  plaintiffs, 
it  may  he  well  to  further  say  that  the  words  "heirs  at  law"  found  in  the  differ- 
ent paragraphs  of  Daniel  Ward's  will  '-annot  under  any  circumstances  be  cpn- 
strued  as  meaning  children  only.  The  most  that  they  could  be  construed  to 
mean  would  be  issue  or  !in;al  descendants.  The  evident  purpose  of  the  testator 
was  to  give  his  estate  to  his  children  (excepting  Mrs.  Shidler)  that  they  might 
pass  it  on  to  their  lineal  descendants.  In  other  words,  if  Henry  had  died 
leaving  no  children  but  leaving  grandchildren,  then  the  farm  devised  to  him 
would  not  have  gone  to  the  three  sisters'  hpirs  at  law  who  were  made  devisees 
over  after  his  life  estate.  And  this  being  the  case,  if  we  are  to  give  uniform 
interpretation  to  the  words  "heirs  at  law"  in  Daniel  Ward's  will,  we  would  have 
to  substitute  the  word  "issue"  for  the  words  "heirs  at  law"  in  the  devise  made 
to  Virginia  Tustin.  We  arc  of  the  opinion  that  what  the  testator  meant  was, 
that  he  gave  his  farm,  described  in  the  will,  to  Virginia  Tustin  and  her 
children  to  be  her  heirs  at  law,  she  to  enjoy  the  farm  during  her  natural  life 
jnd  they  taking  from  her  at  her  death  the  fee  simple  title.  In  other  words, 
they  were  to  hold  under  her  and  not  under  the  testator.  Or,  to  re-state  the 
devise,  the  land  was  given  to  her  to  have  and  to  hold  to  herself  during  her 
natural  life,  and  to  descend  from  her  to  her  children  at  her  death,  or,  if  they 
were  dead,  to  their  children,  or  to  her  lineal  descendants  indefinitely. 

Our  conclusion  therefore  is,  first,  that  the  words  "heirs  at  law"  must  mean 
cither  her  heirs  at  law  generally,  or  her  issue  or  lineal  heirs,  or  heirs  of  her 
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body.  If  the  first,  then  shi:  took  a  fm  simple  estate.  If  the  second,  then  she 
took  an  estate  tail  which  by  ihe  provisions  of  the  Act  of  1R55  was  enlarged  into 
a  fee  simple  estate,  and  under  no  confideriilion  can  the  words  "heirs  at  law"  be 
construed  as  meanin?  children  (3  class  of  persons  described)  who  took  title 
(Urect   from   Daniel   Ward,   they   are    words   of   limitation. 

And  now,  June  18,  1914,  case  stated  came  on  to  be  heard  and  was  argued 
by  counsel,  whereupon,  upcn  due  consideration,  it  is  ordered,  adjucfeed  and 
di'crecd  that  judKmeni  he  entered  in  favor  of  the  defendants  for  the  land  in 
dispute  and  for  costs. 


Bennett  Lumber  end  Humfactuiiic  Conqwuy  vs.  Haitilck  et  aL 

Uedianie^  lum DetatU   and    dattt   of   materials   stipplUd—— Validity — 

DeteripHo%  of  real  tstate. 

A  mecliuilc'a  Uan  dMCribinc  tha  kind  of  m»terlal  furnlahed  Uid  tlia  dAtM 
between  wblofa  it  waa  fumlabed,  tint  wltliout  ipeoifylnK  tbe  datea  on  which  par* 
Uonlar  itema  were  fumlabed  la  enttlcleiit. 

Thne  buildlnsa  were  erected  on  ».  asTen-ftere  tract  of  land  and  plaintiff  £led 
three  eeparate  macbanlo  llena  deacrlblni  tbe  aame  land  but  a  aaparate  bullOlns 
In  «Mb.    Bttd,  that  tbe  Uen  wm  mid. 

Sar  M.  L.  No.  4  January  Term,  1913,  No.  1775  January  Term,  1913,  C  P. 
Allegheny  County, 

R.  B.  Petty  St  Sons,  for  platntiS. 
Grott  Sf  Grot;  ioc  defendants. 

Hayuakeb,  J.,  July  24,  1914.— This  is  a  scire  facias  sot  mecbantct'  lien.  After 
the  filing  of  an  affiidavit  of  defense  and  the  plaintiff's  replication,  the  de- 
fendants moved  for  judgment  on  the  whole  record  as  provided  by  Section 
34  of  the  M.  L.  Act  of  June  4th,  1901,  P.  L.  431,  for  the  reasons  set  forth 
in  the  affidavit  of  defense.  While  there  are  seven  reasons  therein  given, 
they  can  all.  be  conveniently  embraced  in  three  as  they  appear  and  are 
argued  in  the  brief  of  counsel  for  the  defense: 

(1)  The    lien    contains    merely    lumping    charges    for    materials    fur- 

(a)  As  to  value  and  price. 

(b)  As  to  nature  or  kind. 

(c)  As  to  time  or  dates. 

(2)  The  lien  fails  to  show  affirmatively  what  materials,  if  any,  were 
famished  within  the  three  months  immediately  preceding  the  giving  of 
notice  of  intention  to  file  a  lien. 

(3)  Each  lien,  in  form  purporting  to  he  a  separate  lien  against  a 
separate  structure,  is  not  a  separate  lien  in  fact,  but  a  joint  or  appor* 
tioned  lien,  now  abolished  by  statute,  each  lien  being  filed  against  the 
entire  or  same  tract  of  land  as  the  other  two. 

We  will  take  up  each  question  in  the  order  presented  above.  Is  the 
lien  bad  as  containing  lumping  charges  as  to  the  value,  kind  and  time 
of  materials  furnished?  It  should  be  kept  ta  mind  that  this  lien  does  not 
include  labor  done,  but  is  for  material  furnished  only.  In  the  briefs  of 
counsel  each  calls  our  attention  to  cases  that  he  claims  are  on  all  fours 
with  his  contention,  not  only  as  to  the  facts  but  the  law.  and  we  are  not 
prepared  to  say  that  such  is  not  the  case.  However,  we  are  inclined  to 
the  opinion  that  in  this  case  the  lien  is  good.  The  plaintiff  is  a  subcon- 
tractor. The  lien  sets  forth  the  name  of  the  plaintiff,  the  owners,  and  the 
Rcneral    contractors    with    whom    plaintiff   contracted,    the    amount    of    the 
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claim,  a  description  of  the  real  estate  and  building  for  which  the  materials 
were  furnished,  Exhibit  "A,"  being  a  part  of  the  lien,  sets  out  as  follows; 

"It  was  furnished  under  a  contract  made  by  claimant  with  T.  O.  Reese, 
a  partner  of  T.  O.  Reese  &  Brother,  contractors  for  said  building,  and  this 
contract  consisted  of  the  oral  acceptance,  on  or  about  December  19th, 
1911,  by  said  T.  O.  Reese,  of  a  written  bid  made  by  claimant  to  furnish 
certain  lumber  and  mill  work  for  said  building  for  the  sum  of  Nine  Hun- 
dred ($900.00)  Dollars.  Of  said  lumber  and  will  work  so  agreed  to  be  fur- 
nished there  was  furnished  between  the  dates  of  December  19,  1911  and 
April  23,  1912,  the  following: 

1  Cellar  Dr.  frame 

1  Mullion  Cellar  frame 
3  Box  Cellar  frames 

2  Rear   Door  frames 

1  Side  Door  frame  ^A-tnn 

2  Front  Wd.  frames  r     ♦^'''■"" 
17  Wd.  frames 

3  Cas.  Wd.  frames 
1  Mullion  Wd.  frame 

440  ft.  Cornice 

which  said  material  constituted  Two  Hundred  Forty-seven  ($247.00)  Dollars 
of  the  total  contract.  Owing  to  the  bankruptcy  of  said  contractor  claimant 
suspended  further  work  on  said  contract." 

To  the  lien  was  also  attached  and  marked  Exhibit  "B,"  the  notice  of 
intention  to  file  the  lien,  which  had  been  previously  served,  m  which  notice 
is  set  forth,  inter  alia,  the  fact  that  three  months  had  not  elapsed  since  the 
last  work  was  done  or  materials  were  furnished,  the  nature  of  the  contract, 
the  amount  due^  the  kind  of  materials  furnished  and  the  time  when  furnished, 
the  last  material  being  delivered  April  23,  1912.  Was  this  such  a  lumping 
charge  as  will  invalidate  the  lien?  In  Willson  vs.  Canevan,  226  Fa.,  362, 
an  examination  of  the  lien  filed  reveals  the  fact  that,  while  the  bill  of  par- 
ticulars of  materials  furnished  contains  more  than  160  items  covering  a 
period  of  six  months,  there  was  but  one  amount  or  charge,  and  it  was 
set  out  at  the  end  of  the  bill.  The  contract  set  out  m  that  case  was  mucH 
like  the  one  in  our  case,  and  was  held  to  be  good.  Section  U  of  the  Act 
of  1901,  P.  L.  431,  was  amended  by  the  Act  of  April  17th,  190S.  P.  L.  172. 
in  which  amended  Section  paragraph  2  provides  that  the  claim  shall  set 
forth,  inter  alia: 

"The  amount  or  sum  claimed  to  be  due  and  the  nature  or  the  kind 
of  the  work  done,  or  the  kind  and  amount  of  materials  furnished,  or  both; 
and  the  time  when  the  materials  were  furnished,  or  the  work  done,  or 
both,  as  the  case  may  be." 

The  plaintiff's  claim  sets  out  the  amount  due,  and  the  kind  and  amount 
of  materials  furnished.  This  afforded  the  owners  sufficient  information  to 
enable  them  to  determine,  or  have  determined,  whether  the  charge  for 
the  various  itemized  materials  was  a  fair  and  reasonable  one.  Here  there 
are  but  ten  items  delivered  to  the  building,  consisting  of  cellar,  window 
and  door  frames,  and  so  many  feel  of  cornice.  There  could  have  been  no 
difficulty  on  the  part  of  the  owner  in  having  definitely  determined  whether 
the  price  charged  for  those  articles  was  exorbitant,  whereby  they  could  be 
protected,  and  protection  is  all  that  the  owners  can  claim  in  any  case.  We 
do  not  think  this  was  such  a  lumping  charge  under  the  circumstances  as 
should  defeat  the  claim.  We  are  likewise  of  opinion  that  the  nature  or 
kind  of  materials  was  sufficiently  specific,  and  had  anything  more  been 
required  an  iiispection  would  have  given  the  required  information.  Those 
materials  were  furnished  to  the  building  and  there  is  no  claim  that  they 
were  not  in  place,  and  if  they  were  their  value  as  well  as  their  nature  or 
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kind  would  Have  been  easily  ascertained.  Was  the  time  when  they  were 
fttrnished  sufficiently  specific,  it  having  been  averred  that  they  were  fur- 
nished within  the  six  months  last  past,  and  between  December  19,  19U, 
and  April  23,  1912.  and  the  last  thereof  delivered  on  April  23,  19127  We 
think  it  was,  under  paragraph  2  of  the  Act  of  1905  above  quoted,  and  it 
was  so  held  by  Frazer,  P.  J.  of  this  Court,  in  the  case  of  Soffel  vs.  Jones, 
17  D.  R„  790.  It  was  likewise  held  by  Macfarlane,  J.,  of  this  Court,  in 
an  opinion  filed  May  4,  1914,  insofar  as  furnishing  materials  was  concErned, 
in  the  case  of  Moss  &.  Blakeley  Plumbing  Co.  vs.  Palace  Amusement  Co., 
M.  L.  22  April  Term,  1914,  not  yet  reported.  The  defendants  press  upon 
us  the  case  of  Burrows  vs.  Carson,  53  Sup.,  488.  but  we  think  it  so  much' 
unlike  the  case  in  hand  as  not  to  be  controlling.  In  that  case  there  was 
a  lumping  charge  of  "137  hours  labor  at  60  cents  per  hour,  $8220,"  and  the 
Court  said: 

"'  *  *  This  claim  simply  indicates  that  137  hours  of  work  were 
put  upon  the  building,  or  in  the  preparation  of  materials  to  go  into  the 
building,  sometime  between  April  4  and  November  20,  1911,  but  it  abso- 
lutely fails  to  sufficiently  indicate  at  what  time  during  that  period  the  work 
was  done.  The  claim  also  fails  to  indicate  the  nature  of  the  work,  whether 
it  was  done  in  preparation  of  the  materials  at  the  shop  of  the  plaintiff  or 
in  incorporating  them  into  the  building,  by  carpenters,  cabinet  makers, 
assistants  or  laborers     *     •    •." 

(2)  We  see  nothing  in  the  second  reason,  that  the  lien  fails  to  show 
affirmatively  what  materials,  if  any,  were  furnished,  etc.,  for  the  reason 
that  the  lien  does  show  specifically  what  materials  were  furnished  within 
three  months  immediately  preceding  the  notice  of  intention  to  file  a  lien. 

(3)  This  reason  or  objection  is,  in  effect,  that  each  lien  purports  to 
be  a  separate  one  against  a  single  structure,  but  is  not  so  in  fact,  but  a 
joint  or  apportioned  lien,  each  being  filed  against,  and  describing,  the  same 
tract  of  land.  It  is  true  that  the  plaintiff  filed  three  separate  liens  on 
the  same  day,  against  the  same  parties,  and  describing  the  same  curtilage 
of  7.38  acres,  bgt  in  the  one  now  under  consideration,  for  and  to  which 
the  materials  were  furnished,  is  described  as  a  building  erected  thereon, 
being  a  two-story  and  attic  brick  and  shingle  house  with  slate  roof.  The 
claim  also  states  the  fact  that  upon  the  same  property  are  erected  a  two- 
story  frame  house  used  as  a  laborer's  or  caretaker's  house  and  a  frame 
stable,  but  it  is  not  claimed  that  the  materials  in  question  were  furnished 
to  or  for  these  latter  buildings.  Each  of  the  other  two  liens  contains  the 
same  averment  as  tht  one  in  hand,  excepting  the  kind  of  materials,  and 
a  slight  difference  in  the  time  of  their  delivery.  In  each  claim  or  lien  the 
materials  furnished  arc  charged  against  a  particular  and  separate  structure, 
and  each  avers  the  fact  that  on  the  same  curtilage  there  are  two  other 
buildings.  So  far  as  the  records  show  these  were  separate  contracts  lo 
furnish  material  for  three  different  structures  on  the  same  tract  of  land. 
We  would  not  be  justified  in  avoiding  all  these  claims  on  the  ground  that 
each  describes  the  same  curtilage  when  there  is  nothing  to  indicate  how 
the  differeiit  structures  are  located  as  to  each  other  or  the  curtilage  itself. 
The  defendants  allege  that  each  building  is  located  a  great  distance  from 
the  other,  and  each  so  arranged  as  to  be  used  .'separately,  but  tbey  make 
no  suggestion  as  to  how  the  land  should  be  divided  so  as  to  form  a  proper 
curtilage  for  each.  In  the  case  of  W.  J.  Block  &  Co.  vs.  the  same  defend- 
ants and  involving  the  same  property.  Judge  Evans  held,  in  an  opinion 
filed  April  16,  1914: 

•■«  «  •  j(  (|,g  ]jg^  j^  (j,ij  (.ggg  were  filed  for  the  labor  and  materials 
which  entered  into  the  construction  of  the  dwelling  house,  I  see  no  reason 
why  that  lien  should  not  cover  the  dwelling  house  and  the  cottage  as  the 
building  constructed  and  the  curtilage;  and  also  if  the  lien  had  been  filed 
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tor  th«  labor  and  material  which  entered  into  the  construction  of  th« 
cottage  it  might  have  covered  not  only  the  cottage  and  the  land  npon 
which  it  stood,  but  also  the  entire  residential  plant  consisting  of  the  three 
buildings  and  the  seven  acres. 

The  motion  of  defendant  for  judgment  on  the  whole  record  is  over* 
mled  and  dismissed. 


In  re  Jurisdiction  of  State  Highway  Department  Over  Tnmpike  in  Borough. 

SiaU  Highvay  Dffartment Slate  highn-ay  route Borough* Cotidemntd 

turnpike htritdiction  of  department 

Wbere  a  condemned  turnpllet  within  tbe  llmlta  of  a  borough  forma  part  of  a 
state  highway,  the  etate  highway  department  must  maintain  the  road  and  It 
may  •ataMlah  the  grade  of  auoh  oondamD«d  turnpike  within  the  llmlta  <tf  the 
boron  Kh. 

September  11th,  1914. 
Samuel  D.  Foster,  Esq., 

Chief  Engineer,   Stat<    lliRhway   Department, 
Harrisburg,   Pa 
Sir : 

Thij  department  is  in  receipt  of  your  letter  of  August  19tli  inquiring  whether 
the  State  Highway  Department  has  jurisdiction  over  the  establishment  of  the 
grade  of  that  portion  of  a  turnpike  condemned  by  the  State  Highway  Commis- 
sioner, which  is  within  the  limits  of  a  borough,  the  turnpike  constituting  a 
portion  of  a  "tatR  highway.  • 

In  ^n  opinion  given  to  vou.  under  date  of  July  7,  1914,  you  were  advised* that 
where  the  Slate  Highway  Commissioner  has  condemned  a  turnpike  within  a 
horough,  forming  part  of  a  state  highway,  the  duty  of  maintaining  that  turnpike 
is  upon  the  State  Highway  Departmenl,  and  not  upon  the  borough,  for  the 
leason  that  the  borough  never  had  any  jurisdiction  over  the  turnpike. 

In  conformity  with  ihal  opinion  voii  arc  advised  that  the  State  Highway 
Department  has  the  exclusive  right  to  fix  the  grades  on  turnpikes  condemned 
by  it,  althouiEh  such  turnpike  forms  p;irt  of  a  borough  street.  Your  attention 
IS  called  to  the  .Act  of  June  ->,  191.1,  P.  I,.  41 1.  which  gives  the  horough  authorities 
the  right  to  fix  the  f^i^e  and  width  of  footwalks,  p.ivements,  gutters,  culverts  and 
drains  over  and  upon  land  abutting  on  state  highways,  and  upon  the  beds  of 
slate  highways,  with  the  consent  of  the   State  Highway  Commissioner. 

The   fi-ving  of  the  gradi-  on  the  highway  is  not   included  within  this  act 
and  you  are.  therefore,  advised  that  this  duty  rests  upon  your  department. 
Very  truly  yours, 

MORRIS  WOLF, 

Third  Deputy  Attorney  General. 
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Botsford's  Estate. 

i^-'ills Trust  for  widow Eteclion End  of  trusl Legatees Right  to 

principal. 

Where  the  purpose  of  the  creBitlon  of  a  trust  is  to  secure  a  deAnlte  Income 
for  the  widow  of  the  testator  and  tbe  latter  takes  against  the  will,  the  trust  falls 
and  the  other  legatees  are  entrtled  to  their  proportionate  abare  of  the  principal 
of  the  trUHt  remsJuiUK  after  the  deduction  of  the  widow's  share  Infetead  of  the  In- 
I'ome  thereof.  Where,  however,  the  trust  Imposes  an  age  limit  before  which  tho 
legatees  can  receive  tbelr  share,  such  age  limit  will  be  observed  and  no  dis- 
tribution win  be  m«de  before  the  time  each  of  the  legatees  arrives  at  such  age. 

Sur  Distribution.    No.  148  January  Term,  1914.    O.  C.  Allegheny  County. 

George  H.  Calvert,  for  accountant 
L.  P.  Monahan,  for  claimant 

Miller,  J.,  April  30,  1914.~Tesutor's  will  seems  to  create  three  trusts. 
The  substance  of  the  provisions  relating  to  the  first,  place  in  the  hands 
of  the  Fidelity  Title  &  Trust  Company,  as  trustee,  the  proceeds  of  life 
insurance  policies  amounting  to  $60,000;  out  of  the  income  therefrom  $50.00 
per  month  shall  be  paid  to  the  testator's  mother;  the  balance  to  his  wife  dur- 
ing her  life,  with  a  proviso  that  as  each  of  his  children  attains  the  age  of 
twenty-one,  such  child  shall  receive  his  or  her  pro  rata  share  of  the  income 
from  "my  estate." 

He  further  provides  that  should  any  of  his  children  die  without  issue, 
such  child's  share  shall  be  divided  among  the  mother  and  the  remaining 
children;  that  should  the  wife  die,  her  share  shall  be  divided  equally  among 
their  surviving  children;  that  should  one  or  more  of  the  children  die  and 
leave  children,  the  share  of  such  child  shall  be  divided  equally  among  hi> 
or  her  children. 

He  closes  the  deposition,  seeming  to  relate  to  the  insurance  trust  fund, 
with  the  following: 

"The  foregoing  plan  of  payments  must  be  followed  as  long  as  any  of  my 
children  and  grandchildren  shall  live,  but  when  all  my  children  and  grand- 
children are  dead  then,  and  not  until  then,  the  Atate  shall  be  divided  among 
such  direct  heirs  as  may  survive  my  grandchildren." 

The  second  apparent  trust  is  created  in  the  following  language: 

"All  stocks  and  bonds  which  1  may  own  at  the  time  of  my  death  shall  be 
placed  in  the  hands  of  my  wife,  who  shall  hold  them  in  trust  for  herself  and 
our  children,  and  shall  receive  all  dividends  from  stock  and  all  interest  from 
bonds  and  shall  dispose  of  such  income  from  said  stock  and  bonds  in  exactly 
the  same  manner  as  before  specified  with  regard  to  income  from  the  insur- 
ance funds.  Said  stocks  and  bonds  shall  not  be  sold  during  the  lifetime  of 
my  wife  except  as  certain  bonds  may  be  called  in  for  redemption  or  may 
mature,  in  which  case  the  proceeds  shall  be  added  to  the  insurance  money 
in  custody  of  Fidelity  Title  &  Trust  Company  and  likewise  invested.  No  di- 
vision shall  be  made  of  the  stocks  and  bonds  until  after  the  death  of  my  wife, 
when  the  said  stocks  and  bonds  shall  be  divided  equally  among  my  children; 
but  the  share  of  any  child  who  may  be  under  the  age  of  25  years  at  the  time 
of  such  division  shall  be  placed  in  the  custody  of  Fidelity  Title  &  Trust  Com- 
pany to  be  held  as  a  trusi  fund  until  such  child  shall  have  reached  the  age 
of  25  years,  when  he  or  she  shall  receive  his  or  her  share  in  full." 

The  third  trust  relates  to  the  fund  deposited  in  the  Peoples  Savings 
Bank  for  the  benefit  of  his  young  son;  this  fund  is  not  a  part  of  this  account 
The  directions  with  respect  to  it,  and  to  such  estate  as  this  son  may  finally 
receive  need  not  be  considered  in  this  adjudication,  except  as  they  may  con- 
trol his  guardian's  conduct  and  management  of  the  same. 

Approximately  one-half  of  the  insurance  money  set  forth  in  the  first 
part  of  his  will  was  needed  to  liquidate  indebtedness  and  pay  expenses  of 
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administration.  The  stocks  and  bonds  are  on  hand,  except  as  ft  portion 
thereof  are  pledged  as  collateral  for  loans  not  yet  adjusted. 

The  widow  elects  to  take  against  the  will;  testator's  three  children  sur- 
vive, viz:  Mrs.  Rebecca  B.  Geddes,  who  has  one  child  born  since  testator 
died,  and  who  is  twenty-three  years  of  age;  Mrs.  Margaret  B.  Blakeley, 
who  has  no  children,  and  is  twenty-four  years. of  age,  and  Edward  P.  Bots- 
ford,  Jr.,  who  .is  eleven  years  of  age. 

Testator  wrote  his  own  will;  after  providing  fofr  the  annuity  of  $50J)0 
per  month  to  his  mother,  it  is  perfectly  clear  what  he  had  in  mind;  he  di- 
vided his  estate,  for  the  purposes  of  this  adjudication,  into  two  parts;  the 
first  consisting  of  the  insurance  rnoney;  the  second  consisting  of  the  re- 
mainder of  the  estate,  slated  as  stacks  and  bonds.  His  direction  as  to  the 
income  are  the  same  with  respect  to  both  divisions;  the  wife  was  to  receive 
all  the  income  so  long  as  the  children  were  under  twenty-one,  to  be  used  for 
the  maintenance  of  a  common  home  for  them;  after  that  period  each  child 
was  to  receive  his  share  of  the  income,  it  being  clear  that  the  income  to  the 
wife  was  to  diminish  as  each  child  passed  twenty-one  years,  until  finally  she 
would  receivve  only  the  share  remaining. 

As  to  the  corpus  included  within  these  two  divisions,  there  is  a  great 
difference;  the  corpus  of  the  insurance  fund  was  not  ultimately  distributable 
until  after  all  his  children  and  grandchildren  had  died;  the  corpus  of  the  re- 
mainder of  the  estate  was  distributable  upon  the  death  of  his  wife.  His  in- 
tent is  clear,  and  it  could  be  carried  out  in  its  entirety,  were  it  not  for  the 
reason  that  the  first  trust  must  be  held  invalid,  and  that  the  whole  disposition 
is  completely  changed  by  the  election  of  the  wife  to  take  against  the  will. 

The  direction  to  pay  the  income  of  the  insurance  money  to  the  widow, 
children  or  grandchildren,  so  long  as  [hey  may  severally  live,  with  the  dis- 
tribution of  the  corpus  postponed  until  all  in  the  foregoing  classes  are  dead, 
is  an  attempted  creation  of  a  trust  beyond  a  life  or  lives  in  being  and  twenty- 
one  years  thereafter;  at  the  time  of  .testator's  death,  the  lives  in  being  were 
the  wife  and  the  three  children;  while  the  limitation  of  twenty-one  years 
thereafter  might  be  sustainable,  testator  postponed  the  vesting  until  unborn 
grandchildren  have  all  died;  the  birth  of  the  one  grandchild  after  his  death 
is  the  first  step  in  encroaching  upon  the  rule  against  perpetuities;  the  estate 
m.ust  vest  within  the  time  fixed  by  the  rule;  while  it  may  vest  the  proba- 
bilities are  that  It  will  not. 

This  trust  under  the  authorities  of  Coggins'  Appeal,  124  Pa.  10;  John- 
ston's Estate,  185  Pa.  179;  Gerber's  Estate,  196  Pa.  366,  and  many  others 
announcing  the  same  rule,  is  so  clearly  void  as  to  preclude  the  necessity  for 
further  elaboration. 

In  passing  upon  this  part  of  the  will  it  may  be  observed  that  the  pro- 
vision, "should  a  child  die  without  issue,"  means  death  in  the  lifetime  of  the 
testator,  and  therefore  creates  no  contingency;  nor  has  the  direction  that 
should  the  wife  die,  her  share  should  be  divided  among  the  surviving  chil- 
dren, any  weight  in  sustaining  the  particular  trust,  inasmuch  as  it  relates 
only  to  income,  and  was  to  cease  with  her  death. 

The  widow's  election  to  take  against  testator's  will,  avoids  the  provis- 
ions therein  relating  to  her  share;  the  intestate  law  takes  the  place  of  the 
provisions  for  her;  she  is  entitled  to  one-third  absolutely  of  the  balance  for 
distribution. 

This  election  effects  the  whole  remaining  scheme  of  testator's  disposi- 
tion; it  is  equivalent  to  her  death;  Ferguson's  Estate,  138  Pa.  208,  and  as  it 
appears  from  the  whole  will  that  she  was  the  main  object  of  testator's  bounty 
with  respect  to  the  income,  the  postponement  of  the  division  of  his  estate, 
and  the  payAient  of  the  distributive  shares  to  the  children,  is  accelerated. 

The  paramount  purpose  in  creating  the  trust  was  to  secure  the  control 
of  a  definite  amount  of  the  income  to  the  wife  for  life;  as  she  waives  this  pro- 
vision and  lakes  her  share  absolutely,  the  necessity  (or  a  trustee  as  to  her 
ceases. 
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Following'  Coover's  Appeal,  74  Pa.  143,  and  particularly  Woodburn's 
P'state,  151  Pa.  586,  the  trust  as  to  the  children  cannot  be  maintained;  it  was 
to  cease  with  the  wife's  death;  her  election  is  equivalent  to  death.  These 
children  were  entitled  to  their  respective  shares  of  the  income  when  they 
severally  arrived  at  the  age  of  twenty-one  years;  the  gift  of  the  produce  of 
a  fund  is  a  gift  of  the  fund  itself;  Hellman  vs.  Hellman,  4  Rawlc  450;  Fell's 
Estate,  6  Pa.  (Sup.  Ct.)  192. 

Conceding  that  payment  to  the  children  is  accelerated;  this,  however, 
dees  not  destroy  testator's  age  limit  at  which  the  corpus  of  his  estate  shall 
gc  to  his  children.  Under  the  will,  not  only  the  widow's  death,  but  the 
arrival  at  the  age  of  twenty-Qve  also,  fixes  the  time  for  payment.  Each  of 
the  children  must  respectively  attain  the  age  of  twenty-live  years  before 
distribution  of  the  corpus  can  be  made  to  them.  In  the  meanwhile  they 
are  entitled  to  their  respective  shares  of  the  income. 

The  estate  for  distribution,  outside  of  the  share  presently  awarded  to  the 
widow,  should  be  held  by  the  accountant  as  trustee,  distributable  as  herein 
set  forth,  and  in  accordance  with  testator's  will,  as  to  his  minor  son. 

A  fund  of  at  least  $12,000,  or  its  equivalent  in  interest  bearing  stocks  or 
bonds,  amply  sufficient  to  meet  the  annuity  to  his  mother  for  life,  must  be 
provided  for  in  the  decree. 


Kennedy  va.   United  Statee  Safe  Companjr. 

l.'fceivcr's  sa'e Pint  mortga^x Fixtures- Right  to  the  proceeds  of. 

A  company  was  engraged  In  the  manufacture  of  Are  proof  ssfes  and  owned  ^ 
the  land  and  the  manufactury  for  that  purpose  thereon.  It  wee  thrown  into  the 
hands  of  >■  receiver  and  the  real  estate  forced  to  a  sale.  The  martgHKe  on  the 
property  provided.  In  addition  to  covering  the  real  estate,  that  It  should  cover 
"all  machlnpry,  fliturea,  appurtenances,  appliances,  tools,  implements  and  prop- 
erty and  eflects  and  assets  of  every  description  •  •  •  necessary  for  or  per- 
taining to  bhe  business  carried  on  by  It     *    *    V 

On  dlBtrlhutlDn  of  the  proceeds  of  the  same  it  was  Eel/l  that  unde^  the  above 
eUiUSe  the  mortKagee  was  not  entitled  to  the  proceeds  of  raw  materials,  printing. 
Hlatlonery  and  office  furniture,  but  that  he  was  entitled  to  the  palterne  and  snutll 
tools  used  In  the  busineas  as  they  were  fixtures  within  the  meaning  of  the  mort- 
eage. 

Sur  claim  of  first  mortgage  to  proceeds  from  sale  of  certain  personal  prop- 
erty of  defendant.     No.  286  April  Term,  1914.     C,  P.  Allegheny  County. 

Aforrts.  Walker  &  Allev    for  Dlainttff. 
La^ear  &  Blaxtcr,  for  defendant. 

Fba^er.  p.  J.,  October  7,  1914.— The  facets  in  substance  are  as  follows:  On 
January  14,  1914,  on  a  bill  filed  by  a  creditor  and  stockholder,  E.  P.  Kennedy  was 
appointed  receiver  for  defendant  company,  which  was  a  corporation  under  the 
laws  of  the  State  of  Pennsylvania,  ensagcd  in  the  manufacture  of  fireproof  safes, 
vault  doors,  etc.,  at  the  town  of  EH^abelh  in  this  county.  Under  his  order  of 
.ippointment  the  receiver  continued  the  business  of  the  company  until  the  stock 
of  raw  material  on  hand  wns-  almost  exhinsted.  The  plant  of  the  company  con- 
sisted of  several  acres  of  land,  unon  which  were  erected  buildings  suitable  for 
liie  purpose  of  the  »;ompany.  Th^se  buildings  were  eqnipped  with  all  necessary 
machinery,  appliances,  and  tools.  \\.  the  tinic  of  the  appointment  of  the  re- 
ceiver the  real  estate  of  the  company  was  encumbered  by  two  mortgages  of  the 
company,  one  dated  July  If.  190^  to  secure  the  payment  of  forty  thousand 
dollars,  held  by  Charles  MrKnight,  Trustee,  and  the  other  dated  October  19, 
1909,  to  secure  the  payment  of  sevenly-five  Ihousand  dollars,  held  bv  W.  T. 
i'ierce.  Trustee.  In  addition  to  covtring  the  re.il  estate  of  the  company  both 
mortgages  contained  the   foUowincr  clause :   "Also  all    machinery,   fixtures,  ap- 
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purtenances,  appliances,  tooi*.  implements  and  property,  effects  and  assets  of 
every  description  whatever,  wheresoever  situate,  which  the  said  company  now 
cwns,  possesses,  holds  and  cnj'vys,  or  which  it  may  hereafter  acquire,  necessary 
for  or  pertaining  to  the  Ijiislne^s  enrried  on  by  it.  the  purpose  and  intent  hereof 
bsing  to  include  any  and  all  of  the  real  and  personal  property  above  described 
(hut  the  particular  mention  of  real  and  personal  property  herein  contained  shall 
not  be  considered  to  exclnde  any  other  property  which  may  belong  to  said  com- 
pany, or  which  it  may  hereafter  acqu'.rel ;  and  also  all  improvements  which  may 
be  made  upon  said  property  and  all  replacements  of  the  same ;  and  also  all  and 
tvery  estal?,  right  ard  interest,  privilege,  property  and  thing,  real,  personal  or 
mixed,  which  said  companv  now  owns  or  holds,  or  which  it  may  hereafter  acquire 
in  connection  with  or  creati-f?  npon  the  prnoerty  hereinbefore  described." 

In  the  foreclosure  proceedings  under  the  second  mortgage  the  real  estate  of 
the  company  was  sold  by  the  Sheriff  on  July  6,  1914,  and  bought  in  for  costs  by 
W.  T.  Pierce,  Trustee  On  August  13,  1914,  upon  petition  filed  and  after  notice 
to  all  creditors,,  the  Sheriff  sold  at  private  sale,  for  the  amounts  named,  the 
following  personal  propertv  of  the  company : 

(1)  Raw  Matetial.  etc.  $3.7SaOO 

(2)  Patti^ns.  2SO.00 

(3)  Priming  rind   Stationery,  100,00 

(4)  Office  Furniture.  200,00 

(5)  Small   tools    drills,   dies,   etc.    (in   original 
packages  unused).  100.00 

(6)  Small  tools,  iron  trucks  nscd  to  move  safes, 

three   safe   movers,   one   vault   truck,   two 

jacks,    one   carpenter's    bench,    two  chain 

blocks,  forming  tools  used  in  shaping  safe 

handles,    hinge    ties,    dies,    and    templates 

used    in    constructing    =afe    deposit    boxes 

(all  of  which  were  nsed  in  and  about  the 

factorv  bv  the  company  in  carrving  on  the 

business)'.  350.00 

The  claims  of  the  unsei'iired  creditors  of  the  company  aggregate  more  than 
.¥2i;,000,00  and  the  estate  is  insolvent.  The  anirunt  realized  from  the  sale  of  the 
fcrsonal  property  above  enumerated  has  been  kept  separate  frorrt  other  moneys 
in  the  hands  of  the  receiver  and  is  claimed  by  the  first  mortgagee  under  the 
terms  of  his  mortgaRe.  The  question  involved  is  whether  or  not  these  items 
should  be  considered  as  fixtures.  If  fixtures,  the  tnistee  under  the  first  mortgage 
claims  the  money  shoiUd  be  paid  to  him,  .At  the  argument  it  was  admitted 
Ihat  the  trustee  under  the  first  mortgage  was  not  entitled  to  have  awarded  to 
him  the  several  amounts  realized  for  the  sale  of  (1)  raw  materials;  (3) 
printing  and  stationery,  and  (4)  o'fice  furniture.  We  now  have  for  distribution 
the  amounts  received  for  (2)  patterns:  (5)  small  tools  (unused);  and  (6) 
(■mall  tools,  etc.,  nsed  in  and  about  the  factory.  If  these  articles  are  fixtures  the 
contention  of  the  first  mortgagee  should  be  sustained,  and  the  funds  realized  from 
these  three  sources  paid  to  him.  We  are  of  opinion  that  the  sum  of  $100  realized 
from  the  sale  of  unused  small  tools  cannot  be  considered  fixtures.  While  these 
articles  were  purchased  for  possible  future  use  they  never  were  in  fact  used 
bj'  the  company,  and  might  never  have  been  u.sed  even  had  the  company  con- 
tinued to  be  solvent  -ind  carrv  on  its  business.  To  hold  that  these  articles  were 
I'xtures  would  be  to  deny  to  the  persons  seUing  the  same  all  remedies  to  collect 
the  amount  due  therefor.  This  would  give  to  the  creditors  of  the  company 
secured  by  the  mortgage  an  undue  advantage  over  other  creditors,  and  an 
advantage  never  intended  by  the  law  In  Morris's  Appeal,  88  Pa.,  368,  it  was 
held  that  "physical  annexation  to  realtv  i'  not  necessary  to  convert  a  chattel  into 
a  fixture.    Whether  it  be  such  depends  '.ipon  the  business  for  which  the  premises 
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are  used.  *  *  *  If  the  article,  whether  fast  or  loose,  be  indispensable  in 
carrying  on  the  specific  business  it  becomes  a  part  of  the  realty,"  This  case,  in 
i'\:T  opinion,  rules  the  ((iiestion  now  before  us.  The  patterns  were  used  by  the 
-company  in  the  manufacture  of  safes  and  vaults,  and  admittedly  were  indispensa- 
ble in  carrying  on  its  business ;  without  them  the  .company  could  not  possibly 
have  enpaRed  in  the  biisiniss  for  which  it  was  incorporated.  That  the  small 
tools,  trucks,  chain  blocks,  etc.,  included  in  No,  6,  were  necessary  in  the  manu- 
facture of  safes,  etc.,  is  alro  admitted.  These  articles  had  all  been  used  by 
the  company  in  its  mari;facturinK  business  previous  to  the  appointment  of  the 
Receiver,  and  also  by  the  Receiver  after  his  appointment.  The  cases  cited  by 
counsel  for  unsecured  creditors  do  not  in  our  opinion  rule  this  case.  In  those 
cases  the  questions  related  to  raw  materials  and  finished  products,  the  question 
at  the  right  to  take  the  proceeds  rtalired  from  the  sale  of  tools  and  appliances 
used  by  the  company  not  being  before  the  Court  in  those  cases.  As  wc  under- 
stand Morris's  Appeal,  supra,  all  machinery  and  implements  and  appliances  neces- 
•iaty  and  used  in  carrying  on  the  business  of  a  corporation  niust  be  trciited 
as  fixtures,  and  in  the  event  of  a  sale  of  the  company's  premises  upon  a  niorl- 
t;age  the  purchaser  takes  title  to  this  personal  property  as  welt  as  to  the  real 
citote.  If  this  view  be  correct  Charles  McKnight.  Trustet:,  is  entitled  to  the 
sum  of  $250  realized  from  the  sale  of  patterns,  and  the  sum  of  $350  realized 
from  the  sale  of  small  tools,  tnieks,  etc. ;  in  other  respects  his  petition  is 
discharged. 

And. now,  October  7tl',  1914,  it  is  ordered  that  the  proceeds  arising  from  the 
sale  of  the  personal  property  of  defendant  as  above  set  forth  be  distributed  as 
follows: 

To  Charles  McKnight,  Trustee.  $600.00. 

To  E.  P.  Kennedy,  Receiver,  the  balance  of  the  sum  received  from  the  sale 
of  such  personal  property. 


Friedman  vs.  Menzie  et  aL 

Justice  of  the  peace Assumpsit Judgment- Service Act  of  July  9lh, 

1901,  certiorari Return  of  execution. 

A  return  of  service  In  aaeumpslt  "on  the  defendant's  wife  at  his  Testdence. 
personally,  at  Buller  Flats"  will  not  be  set  aside  several  months  after  the  defend- 
ant had  actual  notice  of  Judgment  obtained,  ftapecially  when  the  defendant  had 
appeared  and  claimed  the  benefit  of  the  eiemptlon  laws  In  aa  execution  Issued 
upon  the  Judgment. 

Under  Sect  11  of  the  Act  oC  March  20th,  1910,  a  constable  may  make  a  return 
within  twenty  days  atter  the  IssuIuk  of  the  execution  if  no  goods  be  found  and 
on  certiorari  Judgment  will  not  be  set  aside  because  the  Justice  fixed  the  return 
of  the  execuUon  at  19  days  l(  it  does  not  appear  that  the  defendant  was  preju- 
diced in  any  w»y. 

Certiorari.     No.  202  April  Term,  1914.    C.  P.  Allegheny  County. 


FoiD,  J.,  October  8,  1914. — This  is  a  certiorari  to  a  justice  of  the  peace. 

From  the  record  it  appears  that  summons  in  assumpsit  issued  Septem- 
ber 2,  1913.  The  return  shows  served  "on  the  defendant's  wife  at  his  resi- 
dence personally  at  Butler  Flats."  Hearing  was  had  and  judgment  entered 
September  9th.  The  defendant  did  not  appear.  Subsequently,  on  September 
26,  1913,  execution  issued  and  on  the  same  day  was  returned  no  good.  There- 
after, on  November  11,  1913,  an  attachment  issued,  the  garnishee  appeared, 
admitted  having  in  his  hands  $53.04  moneys  due  defendant,  for  which  amount 
judgment  was  entered  against  the  garnishee.    On  January  8,  1914,  the  gar- 
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uishee  paid  "into  court  the  sum  of  $53.04,"  and  on  the  day  following  defeiifl-- 
ant  issued  this  certiorari  on  the  judgment  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  garnishee. 

The  first  reason  assigned  for  setting  aside  the  judgment  is  that  the- 
service  of  the  original  writ  is  defective  in  that  it  was  not  returned 
as  served  "by  handing  a  true  and  attested  copy  thereof  at  his  place 
of  residence  to  an  adult  member  of  the  family  with  which  he  resides,"  as 
required  by  the  Act  of  July  9,  1901,  P.  L.  614. 

The  return  is  informal  and  not  strictly  in  compliance  with  the  Act  of 
Assembly,  but  it  is  in  substantial  conformity  with  the  Act.  Had  the  objec- 
tion been  raised  within  a  reasonable  time  after  the  entry  of  judgment  or 
after  knowledge  had  been  brought  to  the  defendant,  it  might  have  been  re- 
garded as  fatal.  If  a  justice  renders  judgment  in  default  against  a  defendant 
and  the  records  show  a  defectively  executed  summons,  a  certiorari  will  lie 
to  reverse  the  proceedings  after  twenty  days,  but  a  defendant  may,  by  too 
great  delay,  lose  his  right  to  attack  a  judgment  for  defects  in  the  proceed- 
ings, irrespective  of  the  twenty-day  rule.  Here  the  defendant  had  actual 
notice  of  the  judgment  on  November  21,  1913,  when  he  appeared  and  claimed 
the  benefit  of  the  exemption  law  and  he  cannot  now  be  heard  to  question 
the  informality  in  the  return. 

The  second  specification  alleges  that  the  record  does  rot  show  a  proper 
demand  and  the  kind  of  evidence  given  to  sustain  a  judgment.  The  record 
discloses  that  the  plaintiff  appeared  and  was  sworn.  His  demand  was  $135 
for  two  cows  sold  to  the  defendant.  The  record  is  sufficiently  specific 
and  gave  the  defendant  notice  that  the  claim  was  based  upon  an  indebted- 
ness arising  out  of  a  sale  and  was  sufficiently  staled. 

The  third  reason  is  that  the  execution  issued  to  the  constable  bears 
date  September  26,  1913,  and  was  made  returnable  October  15th,  when  to 
constitute  twenty  days  as  required  by  law,  it  should  be  returnable  October 
16,  1913.  Section  11  of  the  Act  of  March  20.  1810,  limits  the  period  during 
which  a  constable  may  hold  an  execution  and  requires  that  he  levy  the 
debt  or  demand  and  costs  on  the  defendant's  goods  and  chattels  and  by 
virtue  thereof  shall  within  the  space  of  twenty  days  following  expose  the 
same  to  sale.  A  failure  to  make  such  return  within  twenty  days  may  render 
the  constable  liable.  A  justice  of  the  peace  cannot  lessen  nor  extend  the 
period  but  if  no  goods  be  found  the  constable  may  make  return  at  any 
time  within  the  twenty  days.  It  does  not  appear  that  the  defendant  was 
prejudiced  by  the  justice  requiring  that  the  writ  be  returned  in  nineteen 
instead  of  twenty  days  nor  by  the  constable's  making  return  on  the  day 
the  execution  was  issued. 

The  fourth  exception  is  not  pressed.  Where  a  defendant  desires  to 
claim  the  benefit  of  the  exemption  law  he  must  make  his  claim  promptly. 
Here  (lie  defendant  made  his  claim  after  execution  and  after  an  attachment 
had  issued.     Me  was  too  late. 

In  Tri-State  Oil  Co.  vs.  Pittsburgh  and  Allegheny  Telephone  Co.,  62 
P.  L.  J.,  416,  it  was  held  that  while  a  writ  of  certiorari  may  issue  after  the 
expiration  of  the  period  of  twenty  days  in  case  the  alderman  did  not 
have  jurisdiction,  yet  the  application  must  be  made  within  twenty  days  after 
knowledge  of  the  rendition  of  judgment. 

The  record  is  not  free  from  informalities,  yet  ,in  view  of  the  defendant's 
failure  to  issue  the  writ  within  twenty  days  after  obtaining  knowledge  o£ 
the  judgment,  we  are  of  opinion  that  the  informalities  are  not  of  a  character 
to  justify  reversing  the  judgment. 
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Life  insurance Suit  on  policy Failure  to  attack  by-laws Defense Act 

of  May  lllh,  1881. 

When  suit  Is  brought  to  recover  the  ftmount  due  under  a  life  Insurance  policy 
there  can  be  no  defence  baaed  on  fraudulent  statements  of  the  Insured  regardlnB 
hiE  menial  condition  when  there  Is  not  attached  to  the  policy  the  by-laws  of  the 
company  or  the  answers  itf  the  insured  to  the  questions  asked  at  the  tljne  the 
Insurance  was  taken,  as  required  by  the  Act  of  May  11th,  1S81, 

V  trial.    No.  196  August  Term,  1910, 

Ache  &  iVassel,  for  plaintiff. 

/,  Rodgers  McCreery,  for  defendant. 

Brown,  J.,  June  20,  1914.— In  May,  1903,  defendant  issued  the  policy  in 
suit  to  Charles  D.  Helmbold,  naming  plaintiff  as  beneficiary,  in  the  sum  of 
$4,000  payable  at  his  death  in  monthly  installments  of  $40  per  month  tor  one 
liandred  months. 

Mr.  Helmbold  died  September  13,  1903. 

Pursuant  to  proof  of  his  death,  defendant,  on  the  first  oj  November, 
1903.  paid  plaintiff  the  Rrst  installment  of  $40;  and  a  like  sum  thereafter  on 
the  first  of  each  month  until  the  first  of  October,  1908,  when  it  refused  to 
make  further  payment.  Thereupon,  in  July,  1910,  plaintiff  brought  this  action 
to  recover  the  remaining  unpaid  installments. 

The  allegation  (in  the  statement  of  claim)  that  the  defendant  was  a  cor- 
poration "engaged  in  insuring  lives  under  the  laws  of  the  Slate  of  Pennsyl- 
vania" is  not  denied  in  the  aflidavit  of  defense. 

The  policy — pure  and  simple — is  a  straight  life  insurance  policy— a  policy 
issued  not  upon  the  faith  of  any  misrepresentation  or  untrue  statement  made 
by  the  insured  or  his  beneficiary;  for  no  written  statement  or  misrepresenta- 
tion in  writing  was  attached  to  the  policy,  nor  were  the  by-laws,  rules  and 
regulations  of  the  defendant  attached.  The  failure  to  so  attach  them  was  a 
violation  of  section  1  of  the  Act  of  May  11,  1881,  P.  L.  20: 

"All  life  and  fire  insurance  policies  upon  the  lives  or  property  of  persons 
within  this  commonwealth,  whether  issued  by  companies  organized  under 
the  laws  of  this  state,  or  by  foreign  companies  doing  business  therein,  which 
contain  any  reference  to  tHe  application  of  the  insured,  or  the  constitution, 
by-laws  or  other  rules  of  ihe  company,  either  as  forming  part  of  the  policy 
or  contract  between  the  parties  thereto,  or  having  any  bearing  on  said  con- 
tract, shall  contain,  or  have  attached  to  said  policies,  correct  copies  of  the 
application,  as  signed  by  the  applicant,  and  the  by-laws  referred  to;  and  un- 
less so  attached  and  accompanying  the  pcilicy,  no  such  application,  consti-  . 
tution  or  by-laws  shall  be  received  in  evidence,  in  any  controversy  between 
the  parties  to,  or  interested  in,  the  said  policy,  nor  shall  such  application  or 
by-laws  be  considered  a  part  of  the  policy  or  contract  between  such  parties." 

There  is  not  a  syllable  of  relevant  testimony  to  support  defendant's  alle- 
gation that  the  insured  or  his  wife  or  any  other  person  acting  tor  them  or 
either  of  them,  fraudulently  concealed  the  mental  condition  of  the  insured,  or 
that  such  condition  was  not  discovered  by  defendant  until  about  October  1, 
1908— for  the  undisputed  testimony  is  that  in  September,  1903,  proofs  of  death 
sent  to  defendant  disclosed  the  fact  that  Helmbold  had  died  of  paresis  Sep- 
tember 13,  1903,  in  the  Columbus  State  Hospital;  and  thereafter— for  five 
years — defendant  paid  monthly  the  installments  falling  due  by  the  terms  of 
the  policy. 

Summarizing'  the  principles  ruling  this  case:  the  attempt  to  establish 
fraud  affecting  plaintiff's  right  to  recover  utterly  failed;  and  the  attempt  to 
introduce  the  by-laws,  rules  and  regulations  of  the  order  was  barred  not  only 
by  the  estoppel  acts  and  acquiescence  of  defendant  and  the  plainest  rules  of 
1  honesty  and  fair  dealing,  but,  as  matter  of  law,  by  defendant's  viola- 


584  PITTSBURGH  LEGAL  JOURNAL 

Helmbold  va.  Indepeadent  Order  of  Puritans. 

tion  of  the  Act  of  1881,  in  failing  to  attach  to  the  policy  copies  of  the  appli- 
cation, rules,  regulations  and  by-laws. 

The  ruling  of  Mr.  Justice  Elkin  in  Marcus  vs.  Heralds  of  Liberty,  241 
Pa.  429,  applies  with  great  force  and  clearness  to  the  present  case: 

"*  *  *  under  the  guise  of  a  beneficial  association,  defendant  is  doing 
an  insurance  business.     No  matter  by  what  name  called  the  result  is  the 

'.'The  law  looks  to  the  substance  rather  than  to  the  form,  and  is  not  to 
be  cheated  by  any  gloss  of  words.  The  declared  objects  of  the  order  may 
have  been  Jacob's  voice,  but  the  hands  were  the  hands  of  Esau." 

"Without  pursuing  the  discussion  further,  it  only  need  be  said  that  we 
regard  the  business  transacted  by  the  defendant  order  in  Pennsylvania  as 
that  of  life  insurance,  and  hence  failure  to  attach  the  by-laws  to  the  certifi- 
cate defeats  the  right  of  the  order  to  set  up  the  defense  of  suicide,  or  any 
other  defense  not  stipulated  in  the  certificate  sued  on.  This. is  the  legal 
effect  of  the  Act  of  1881." 

Believing — in  the  light  of  the  foregoing — that  no  substantial  error  was 
committed  in  the  trial  and  that  the  verdict  for  plaintiff  was  properly  directed, 
a  new  trial  is  refused. 


In  te  Constniction  of  Sewer  on  Crosby  Street. 

Municipatilies Plan  of  lots Adoplion  of  sewers Re-construction  of  public 

and  private  sewers Cost  of  re-coHslruetio*. 

TbQ  adoption  by  a  municipality  of  a  plan  oC  lots  whl«b  «howa  Btreeta  and 
•ewera  under  tbe  street  does  not  amount  to  ttae  adoption  of  the  sawers  as  public 
onea.  The  fact  that  one  of  the  aewera  built  by  the  ownera  of  tlie  plan  of  lota 
Gonnecta  with  another  aewer  In  the  plan,  which  the  mualclpallty  haa  adopted  aa 
a  public  sewer,  does  not  mak«  the  nrst  aewer  a  publlo  one.  Under  this  vtate  of 
facta  exceptions  to  the  report  of  Che  board  of  viewers  assesalng  damacea  for  the 
re-layliiK  at  some  of  the  sewera  In  the  plan  on  the  ground  that  they  are  publlo 
sewers  and  the  re-locatlon  or  re-bulIdlng  of  them  must  be  barae  by  the  munici- 
pality, will  be  dlamlaaed. 

Sur  exceptions  to  report  of  viewers.  No.  2532  October  Term,  1912.  C.  P. 
Allegheny  County, 


SuAFER,  Jt  July  8,  1914. — From  the  record  and  evidence  in  this  case  it 
appears  that  the  exceptants  were,  in  1905,  the  owners  of  a  tract  of  land  in 
West  Liberty  Borough  which  they  laid  out  in  a  plan  of  lots.  They  con- 
structed sewers  in  a  number  of  the  streets,  among  others  a  street  now  called 
Crosby  Avenue.  They  prepared  a  plan  of  these  lots  showing  these  streets 
and  having  the  sewer  marked  thereon  by  a  red  line,  and  presented  the  plan 
to  the  borough  council  for  approval  in  order  that  it  might  be  recorded.  The 
council  thereupon  approved  the  plan  and  it  was  recorded  accordingly.  It 
further  appears  that  connections  were  made  with  these  sewers  from  time  to 
time,  from  the  houses  abutting  the  street,  the  permission  to  do  so  being 
orally  given  by  the  borough  clerk.  In  1908  West  Liberty  Borough  became 
part  of  the  City  of  Pittsburgh,  and  thereafter  the  city  changed  the  grade  of  a 
part  of  Crosby  Avenue  by  lowering  it,  and  in  the  excavation  for  that  change 
o'  grade  a  part  of  the  sewer  on  Crosby  Avenue  was  destroyed.  The  city 
thereupon  passed  an  ordinance  for  the  construction  of  the  present  sewer 
from  Realty  Avenue  to  the  sewer  on  Limasco  Avenue,  providing  that  the 
cost  and  expenses  should  be  collected  from  the  property  benefited.  As  this 
sewer  is  constructed  it  empties  into  the  sewer  in  Limasco  Avenue,  a  street 
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which  crosses  Crosby  Avenue,  which  is  one  o[  the  sewers  made  by  the  ex- 
ceptants, and  another  sewer  made  by  the  exceptants  runs  into  the  present 
sewer  at  its  upper  end,  at  Realty  Avenue.  It  further  appears  that  the  Bureau 
of  Highways  and  Sewers  of  the  City  of  Pittsburgh  had  granted  a  permit  to 
someone  to  make  an  attachment  to  the  sewer  laid  in  Crosby  Avenue  before 
the  change  of  grade.  To  the  report  of  viewers  assessing  the  owners  of 
adjoining  property  with  part  of  the  cost  of  the  improvements  two  exceptions 
have  been  filed,  the  6rst  of  which  is  that  the  sewer  is  a  reconstruction  of  a 
public  sewer  laid  in  the  street,  the  cost  of  which  was  heretofore  paid  by  the 
owners  of  the  property  abutting  on  the  line  of  the  sewer,  and  second,  because 
the  sewer  was  a  portion  of  the  streets  and  highways  dedicated  to  public  use 
when  the  plan  was  adopted  by  the  borough.  We  are  of  opinion  that  neither 
of  these  exceptions  is  well  taken.  As  to  the  second,  that  the  approval  of 
the  plan  by  the  borough  amounted  to  an  adoption  of  the  sewer  as  a  public 
lewer,  it  is  to  be  said  that  such  approval  does  not  even  amount  to  an  accept- 
ance of  the  streets  as  public  streets  and  did  not  commit  the  borough  to  a 
future  acceptance  of  the  streets  so  dedicated.  The  Act  of  Assembly  under 
which  such  approval  is  made  necessary  in  order  to  have  a  plan  recorded  says 
liothing  whatever  of  sewers,  and  we  are  clearly  of  opinion  that  a  private 
sower  cannot  be  made  a  public  one  by  such  an  indirect  method.  The  tact 
that  the  borough  clerk  or  the  bureau  of  highways  granted  permits  to  make 
openings  into  the  sewer  can  have  no  effect  as  an  adoption  of  the  sewer  by 
the  municipality.  Such  officers  are  not  empowered  to  bind  the  city  in  this 
way.  It  is  contended,  however,  that  as  the  ordinance  for  the  building  of  this 
sewer  directs  it  to  be  opened  into  the  present  sewer  on  Limasco  Avenue, 
this  is  an  adoption  at  least  of  the  sewer  on  Limasco  Avenue  as  a  public  sewer, 
and  this  we  are  inclined  to  think  is  correct,  as  the  city  would  have  no  right 
to  open  its  sewer  into  a  private  sewer.  Unless,  however,  an  adoption  of  one 
part  of  the  sewer  system  laid  out  by  exceptants  is  to  be  deemed  to  be  an 
adoption  of  the  whole  this  fact  would  not  benefit  them;  and  it  cannot  be  said 
that  the  adoption  of  a  sewer  on  one  street,  which  may  be  of  such  character 
that  the  city  believes  it  to  be  sufficient  and  properly  made,  amounts  to  an 
adoption  of  alt  the  sewers  made  by  the  same  parties.  The  fact,  therefore, 
that  the  present  sewer  on  Crosby  Avenue  empties  into  the  sewer  on  Limasco 
Avenue  does  not  indicate  that  the  former  sewer  on  Crosby  Avenue  was  a 
public  sewer.  In  like  manner  the  joining  of  the  private  sewer  with  the 
present  sewer  at  Realty  Avenue  can  have  no  such  effect,  as  there  is  no  reason 
why  a  private  sewer  cannot  empty  into  a  public  one.  For  these  reasons  we 
are  of  opinion  that  the  sewer  which  formerly  existed  on  Crosby  Avenue  was 
not  of  such  a  character  as  to  preclude  the  city  from  assessing  the  adjoining 
owners  for  the  building  of  a  public  sewer.  As  that  sewer  was  not  laid  out 
by  the  public  or  adopted  by  it,  or  paid  for  by  public  funds  or  by  the  adjoining 
tners  under  public  authority,  the  fact  of  its  existence  does  not  relieve  the 
uiting  owners  from  assessments  for  the  cost  of  the  sewer. 
The  exceptions  are  therefore  dismissed. 
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Aland  vs.  NowelL 

Adjoining  lots Lateral  sufiporl Excavating  below  foundations Notice  I 

adjoining  owner. 


Motion  for  a  new  trial.   No.  393  October  Term,  1912.   C.  P.  Allegheny  County. 

Frank  C.  McGirr,  for  plaintiff. 

T.  C.  Jones  and  E.  A.  Morton,  for  defendant. 

Ford,  J.,  July  23,  1914.— The  plaintiff  and  the  Kyle  Esttte  owned  adjoin- 
ing lots  fronting  on  Walnut  Street  in  the  City  of  McKeesport  Upon  plaintiff's 
lot  there  were  erected  two  connected  buildings,  the  one  on  Walnut  Street,  the 
ether  in  the  rear  of  the  first.  The  rear  building  rested  upon  a  concrete  founda- 
tion or  footing  course.    The  footing  was  about  18  inches  wide  by  18  inches  thick. 

In  January,  1912,  the  Kyle  Estate  entered  into  a  contract  with  the  defend- 
ant whereby  the  defendant  undertook  to  erect  a  building  on  the  Kyle  lot.  The 
defendant  began  excavating  the  foundation  in  March,  1912.  and  about  May  1 
following,   part   of   plaintiff's   building   fell   into   the   excavation. 

The  plaintiff  brought  this  action  alleging  that  the  defendant  "so  carelessly 
and  negligently  excavated  the  foundation  of  the  Kyle  lot  *  *  *•  that  he 
dug  away  and  removed  or  caused  to  be  dug  away  and  removed  the  earth  and 
foundation   supporting   the    walls   of   plaintiff's   building." 

Ths  verdict  wa-;  for  the  defendant  and  plaintiff  moves  for  a  new  trial,  alleg- 
ing a  number  of  reasons  involving  two  questions: 

First.  That  the  Court  erred  in  leaving  it  to  the  jury  to  find  whether  or  not 
Soles  and  Whitney  were  in  the  employ  of  the  defendant. 

Second  That  the  Court  erred  in  admitting  the  notice  offered  by  the 
defendant. 

It  appeared  that  on  the  day  of  the  accident  Mr.  Whitney,  acting  under  the 
order  and  direction  of  Mr.  Soles,  dug  two  holes  under  the  concrete  foundation 
supporting  plaintiff's  building,  the  one  near  the  front  end  of  the  rear  building 
and  the  second  distant  from  three  to  ten  feet  from  the  first.  The  holes  were  in 
width  four  feel  and  extended  about  five  feet  below  the  footing  course.  The  first 
was  completed  and  the  second  nearing  completion  when  the  building  fell.  No 
underpinning  or  other  support  had  been  placed  in  the  hole. 

The  disputed  question  was  as  to  whether  Soles  and  Whitney  in  digging 
the  holes  were  acting  as  defendant's  employees  or  was  Soles  acting  under  and 
ir  pursuance  with  an  agreement  theretofore  entered  into  with  the  plaintiff 
whereby  Soles  agreed  to  dig  the  holes  and  underpin  the  building. 

Mr.  S^les  testified  that  ?.  few  days  prior  to  May  1  the  plaintiff  employed 
him  to  dig  the  holes  and  befiin  work  when  so  notified  by  Mr.  Bumgardner,  who 
was  to  supply  the  stone  necessary  in  shoring  the  building;  that  after  being  so 
mstructed  by  Mr.  Bumgardner  he  began  work,  completed  the  first  and  was 
digging  the  Dpcond  hole  when  the  building  fell.  The  plaintiff  denied  that  he 
employed  Mr.  Soles  or  that  he  entered  into  an  agreement  with  Mr.  Soles 
whereby  Soles  I'.greed  to  dig  the  holes.  The  plaintiff's  contention  was  that 
Soles  and  Whitney  were  in  the  employ  of  the  defendant  and  acting  within  the 
scope  of  their  employment  Clearly  this  was  a  disputed  question  of  fact  and  the 
jury  was  instructed:  '"Mr.  Soles  and  Mr.  Whitney  were  and  had  been  for  some 
time  engaged  in  excavating  this  Kyle  lot  on  the  work  defendant  had  agreed  to 
do.  They  Wi-re  so  engaged  with  the  full  knowledge  of  the  defendant  who  does 
not  deny  that  Mr.  Soles  was  in  his  employ,  or  at  least  I  do  not  recall  any  such 
testimony.     He  denies  that  he  paid  Mr.  Soles  hut  he  does  not  deny  that  they 
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were  engaged  in  excavating  the  foundation  and  he  would  be  liable  for  any 
neelicent  net  of  either  Mr.  Sole"!  or  Mr.  Whitney  committed  in  the  performance 
of  this  work,  but  he  would  not  be  liable  for  the  negligent  performance  of  work 
done  by  either  Mr.  Soles  or  Mr.  Whitney  under  a  contract  or  aBreement  made 
with  the  pUiintiS  for  the  performance  of  the  work."  To  the  same  effect  is  plain- 
tiff's second  request,  "The  only  defense  in  this  case  is  that  Soies  was  employed 
by  Aland  to  dig  the  holes  complained  of,  if  the  jury  should  so  find,"  This 
point  was  affirmed. 

The  defendant,  purposing  to  sink  the  foundation  of  his  buitding  deeper  than 
thai  of  the  plaintiffs,  gave  notice  of  his  intention  and  requested  plaintiff  to  take 
such  steps  as  might  be  necessary  to  secure  the  safety  of  his  wall  and  .buildings, 
a   copy  of  the   notice   served   was   admitted   over   plaintiff's   objection. 

The  duty  of  a  land  owner  who  intends  to  excavate  on  his  own  land  to 
prc^eed  with  due  care  ordinarily  requires  that  he  notify  the  ajjjoining  land 
twner  of  his  intention.  This  affords  the  adjoining  owner  an  opportunity  of 
protecting  Wh  buildings  from  apprehended  danger.  In  no  case  to  which  our 
attention  has  been  called  has  this  been  held  an  imperative  duty,  but  the  failure 
to  give  such   notice  may  under  certain  circumstances  be  evidence  of  negligence. 

In  Dunlap  vs.  Wallii^ford.  1  Pitts.,  127,  the  jury  was  instructed  that  if 
the  second  builder  wishes  to  sink  his  foundation  deeper  than  that  of  the  first, 
he  should  give  him  reasonable  notice  of  his  intention.  Spohn  vs.  Dives  et  al., 
174  Pa.,  474,  is  not  fully  reported.  The  syllabus  says,  one  who  makes  an  ex- 
cavation upon  his  own  land  deeper  than  the  foundation  of  the  building  upon  an 
adjoining  lot  without  notifying  the  owner  of  the  building  to  protect  his  property 
is  liable  for  the  fall  of  the  foundation  wall  caused  by  his  failure  to  use  ordinary 
care  and  diligence  to  protect  it.  To  the  same  effect  is  Baltz  vs.  Buckwalter, 
30  Lane.,  324. 

The  giving  of  the  notice  did  not  relieve  the  defendant  from  the  duty  of 
exercising  ordinary  care  and  prudence  nor  justify  or  excuse  defendant's  en- 
croaching upon  plaintiff's  properly  and  digging  the  holes  which  caused  the  fall- 
ing of  the  building.  The  disputed  question  as  to  whether  Soles  and  Whitney 
m  dii^ing  the  holes  were  acting  for  the  defendant  or  for  the  plaintiff  was  not 
affected  by  the  giving  of  the  notice  nor  could  the  jury  in  determining  that 
(juestion  have  so  understood 

July  23,  1914.  the  motion  for  a  new  trial  is  refused. 
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-Terrilory  included  in  charter Water 

Sec.  S,  Par.  9,  if  the  Act  of  April  ZSth.  1874,  relntltiK  to  the  Ini^orparatlon  of 
companl^  Tor  aupplyltiB  water  to  the  public,  and  the  supplements  thereto,  do 
not  permit  ot  the  Incorporation  of  a  company  to  Bupply  water  to  >  district  con- 
siatlnff  of  two  parts  of  a  township.  The  word  "district"  as  used  In  the  act  must 
Dp  considered  a  legal  subdlTlBlos  of  the  territory  of  the  state. 

August   12,   1914. 
Hon.  Thomas  J.  Lynch, 

Secretary,  State  Water  Supply  .Commission. 
Harrishnrg,  Pa. 

Sir:    . 

Sometime  ago  you  left  with  this  Department  the  application  of  the  Geiger- 
town  Water  Company  for  a  charter,  and  asked  its  opinion  as  to  whether  the 
purpose  was  one  within  the  terms  of  the  Act  of  April  29th,  1874,  P.  L.  73,  and  its 
supplements.     The  purpose  stated  in  the  chirter  is: 

"Supplying  water  to  the  public  in  the  town  of  Geigertown,  a  district  comprised 
of  a  section  of  the  eastern  part  of  the  township  of  Ro>beson  and  of  an  adioining 
section  of  the  western  pari  of  the  township  of  Union  in  the  County  of  Berks,  and 
State  of  Pennsylvania ;  and  the  two  sections  taken  tc^ether  as  one  district  do  not 
I'sceed  in  area  nine  square  miles," 

The  Aft  of  29  .\pril,  1874.  P.  L.  73,  provides  in  section  2,  paragraph  9,  that 
corporations  may  be  formed  for  the  supply  of  water  to  the  public.  The  applica- 
tion in  question  evidently  is  intended  to  come  within  this  paragraph. 

Section  34  of  the  same  Act,  i:lanse  2,  provides : 

"Where  such  company  shall  he  incorporated  for  the  supply  of  water,  they  shall 
have  power  to  provide  erect  and  maintain  all  works  and  machinery  necessary 
cr  proper  for  Ihe  raising  and  introducing  into  the  town,  borough,  city  or  district 
where  they  mav  be  located,  a  sufficient  supply  of  pure  water." 

The  Act  of  May  16.  1889,  P  L.  226,  extended  the  Act  of  1874,  so  as  to  provide 
for  the  incorporation  of  companies  to  supply  storage  or  transportation  of  water 
and  water  power  for  commercial  and  manufacturing  purposes. 

Even  in  [he  absence  of  judidal  construction,  it  would  seem  clear  that  the 
.^ct  of  1874  limited  the  power  of  water  companies  to  provide  water,  to  the  "town, 
borough,  city  or  diftrict  where  they  may  be  located." 

The  Supreme  Court  has  decided  this  was  the  intention  of  the  Legislature, 
saying,  per  Mr.  Tustiee  Mestreial.  in  Ely  vs.  White  Deer  Mountain  Water  Com- 
pany,   197  Pa.,  80,  1900: 

"The  Act  provides  that  water  companies  incorporated  under  its  provisions 
shall  have  the  power  to  supply  water  in  the  'tewn,  borough,  city  or  district  where 
ihey  may  be  located."  This  language  clearly  and  expressly  limits  the  authority 
of  a  water  company  to  the  municipal  or  qua  si -municipal  division  in  which  it  is 
located." 

Docs  the  application  of  the  Geigertown  Water  Company  limit  the  territory 
within  which  it  is  proposed  to  supply  water  to  a  "town,  borough,  city  or  district?" 
It  is  evident  that  the  purpose  is  not  to  limit  the  activity  of  the  company  to  the 
town  of  Geigertown,  if  there  is  such  a  town,  because  the  application  proceeds  to 
define  the  district  where  the  water  is  to  be  supplied,  as  consisting  of  sections  of 
!wc  adjoining  townships,  and  the  .idvertisemcnt  of  the  notice  of  the  application 
for  a  charter  tor  the  water  company  declared  that  its  purposes  was  to  supply 
water  to  the  public  in  "the  village  of  Geigertown." 

The  question,  therefore  \t  whether  the  Act  of  1874  permits  the  incorporation 
(if  a  company  to  supply  water  to  a  district  consisting  of  parts  of  two  townships. 
In  other  words,  can  such  territory  be  considered  a  "district?"  It  is  not  a  sub- 
■livision  of  the  territory  af  the  State  to  which  any  legal  term  may  be  applied.    A 
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"tlistriel"  if  used  in  a  loose  sense  has  no  definite  limit.  It  may  embrace  all  or 
jiart  of  one  or  any  gfcster  number  of  townships,  connties  or  even  States. 
Obviously  it  was  not  interded  to  have  any  such  unrestricted  meaning,  when  used 
in  the  Act  of  18?4,  and  the  Supreme  Court  so  held  in  Bly  vs.  White  Deer  Moun- 
tain Co.   Supra,  saying,  per  Mr,   Justice  Mestrerjit: 

"The  word  'district'  used  in  the  Act.  having  no  qualifying  adjective  to  indi- 
cate its  extent  or  meaninjt.  is  not  to  he  construed  as  extending  the  territorial 
limits  in  which  the  corporation  may  supply  water  beyond  those  given  it  by  the 
prior  words  used  in  that  connection,  Tt  may  embrace  a  township  or  a  part  of  one 
of  the  political  division;  mentioned  immediatefy  preceding  it,  but  not  two  or  more 
of  them." 

You,  therefore,  are  advised  that  there  is  no  authority  for  the  incorporation 
of  a  water  company  to  supply  watpr  in  a  district  composed  of  parts  of  two  town- 
ships, and  since  the  applicatii'^n  of  Gcigertown  Water  Company  indicates  that  the 
purpose  of  the  rorporition  is  to  supply  water  in  such  a  territory,  it  should  not 
be  approved. 

Very  truly  yours, 

MORRIS  WOLF. 

Third  Deputy  Attorney  General. 


la  re  Repair  of  Turnpike  in  Borough  Limits  Condemned  bjr  State  Conun'r. 
Stale  highway Slate  routes Turnpike  companies Portion  in  borough 


The  portion  of  a  turnpike  condemned  wltliln  the  limits  at  a  borough  bl'  the 
State  Highway  Department  which  conetltutea  a  portion  of  one  of  the  state  high- 
ways  under  the  Act  of  May  Slat.  1911,  must  be  maintained  and  repaired  by 
the  atatd. 

July  7th,  1914. 
Samuel  D.  Foster,  Esq., 

Chief  Engineer  State  Highway  Department, 
Harrisburg,  Pa. 
Sir; 

This  Department  is  in  receipt  of  your  letter  of  June  A,  1914,  inquiring 
whether  the  State  Highway  Department  or  the  Borough  is  responsible  for 
the  repair  of  that  portion  of  a  turnpike  condemned  by  the  State  Highway  | 

Commissioner  under  the  Act  of  April  II,  1913,  P.  L.  59,  which  is  within  I 

the  limits  of  the  Borough,  the  turnpike  constituting  a  portion  of  one  of  I 

the  Slate  Highways,  as  defined  and  described  in  the  Act  of  May  31,  1911, 
P.  L.  468. 

Section  9  of  the  latter  Act  (as  amended  by  the  Act  of  April  11,  1913, 
P.  L.  59)  provides  that  where  a  turnpike  company  owns  any  part  of  a 
road  or  route  forming  all  or  any  portion  of  a  State  Highway  the  State 
Highway  Commissioner  may  proceed  to  acquire  the  turnpike  by  amicable 
agreement  or  by  condemnation.  When  it  has  been  acquired  and  the  price 
paid  "said  turnpike,  toll  road,  or  part  thereof,  shall  immediately  become 
a  State  Highway,  or  part  thereof,  free  from  tolls,  and  the  same  may  then 
be  improved  and  maintained  by  the  State  Highway  Commissioner  in  the 
manner  provided  by  this  act." 

Section  6  of  the  Act  of  May  31,  1911,  P.  L.  468.  provides  that  the  State 
Highways    "shall    be    known,   marked,    built,    rebuilt,    constructed,    repaired.  I 

and  maintained   by  and  at  the   sole   expense  of  the   Commonwealth;   and 
shall  be  under  the  excli-sive  authority  and  jurisdiction  of  the  State  High-  I 

way  Department,  and  shall  constitute  a  eystem  of  State  Highways." 

I 


I 
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If  this  were  all  of  the  relevant  provisions  of  the  State  Highway  Acts, 
the  duty  of  the  Commonwealth  to  maintain  a  turnpike  forming  part  of 
th«  State  Highway  after  its  condemnation  by  the  State  Highway  Depart- 
[gent,  would  be  clear. 

Section  10  of  the  above  mentioned  Act  of  1911  provides,  however,  that: 

"Anything  herein  contained,  or  any  apportionment  of  the  State  into 
highway  districts,  shall  not  be  construed  as  including  or  in  any  manner 
interfering  with  the  roads,  streets  and  highways  in  any  of  the  cities,  bor- 
oughs, or  incorporated  towns  of  the  Commonwealth." 

Section  10  further  provides  that  the  State  Highway  Department  may 
take  over  for  improvement  or  reconstruction  parts  of  the  State  Highways 
within  the  limits  of  a  borough  or  incorporated  town  when  such  parts  are 
not  already  improved  or  reconstructed  according  to  the  standards  of  the 
State  Highway^  Department,  and  when  the  failure  to  take  over  such  part 
of  the  State  Highway  would  leave  a  gap  in  the  State  Highway.  The  cost 
of  maintaining  any  part  of  the  State  Highway  taken  over  by  the  State 
Highway  Department  within  the  limits  of  a  borough  or  incorporated  town 
is  to  be  borne  one-half  by  the  State,  and  one-half  by  the  borough  or  in- 
corporated town,  except  that  the  borough  or  town  must  pay  the  entire 
cost  where  the  part  of  the  road  taken  over  has  heretofore  been  recon- 
structed as  a  state-aid  road  with  bricks  or  similar  permanent  paving  material. 

The  effect  of  this  section,  as  you  were  advised  by  this  department  in 
an  opinion  given  June  2,  1911,  is  that  "jurisdiction  over  parts  of  State 
Highways  within  borough  limits  rests  with  the  borough  authorities  under 
the  provisions  of  Section  10  of  the  Act  of  May  31.  1911,  P.  L.  468,  unless 
and  until  the  State  Highway  Department  takes  over  such  parts  of  the  State 
Highways  under  conditions  permitted  by  said  section." 

The  purpose  of  Section  10  was  to  gireserve  to  the  local  authorities 
which  had  theretofore  had  care  of  and  jurisdiction  over  the  roads,  streets 
and  highways  within  their  limits,  the  autonomy  which  they  enjoyed.  That 
tliis  is  so  is  emphasized  by  the  second  proviso  of  Section  10,  which  au- 
thorizes the  councils  of  any  borough  or  incorporated  town  objecting  to 
the  taking  over  and  appropriation  of  any  road,  street  or  highway  as  a 
State  Highway  to  file  their  objection  with  the  State  Highway  Department' 

The  question  is  whether  a  turnpike  belonging  to  a  private  corpora- 
tion, condemned  and  paid  for  by  the  State,  comes  within  the  exception  of 
Section  10,  that  nothing  contained  in  the  Act  of  1911  shall  "be  construed 
as  including  or  in  any  manner  interfering  with  the  roads,  streets  and  high- 
ways in  any  of  the  cities,  boroughs,  or  incorporated  towns  of  the  Com- 
monwealth." 

A  turnpike  within  the  borough  limits  so  long  as  it  is  operated  and 
maintained  by  the  Turnpike  Company  is,  except  for  police  purposes,  en- 
tirely without  the  jurisdiction  of  the  borough  authorities.  No  duty  or  obli- 
gation as  to  its  conditions  rests  upon  them. 

The  Act  of  April  25,  1907,  P.  L.  104  (repealed  by  the  Act  of  May  10, 
1909,  P.  L.  499,  which  in  turn  was  repealed  by  the  Act  of  March  IS,  1911, 
P.  L.  21),  and  the  Act  of  April  25,  1907,  P.  L.  104,  thereby  revived,  im- 
poses upon  counties,  cities  and  boroughs  the  duty  and  expense  of  repair- 
ing and  maintaining  parts  of  turnpikes  within  their  limits  where  the  turn- 
pikes have  been  Ca)  condemned  and  paid  for  by  the  county,  or  (b)  aban- 
doned by  the  turnpike  company,  or  (c)  where  the  turnpike  company  owning 
the  same  has  been  dissolved. 

A  turnpike  condemned  and  paid  for  by  the  State  does  not  come  within 
the  terms  of  the  Act  of  April  25,  1907,  P.  L.  104,  and  the  borough  is  under 
no  duty  or  obligation  in  reference  to  its  condition.  If  the  State  diij  not 
have  jurisdiction  over  such  a  turnpike  there  would  be  an  entire  absence 
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of  jurisdiction  thereover.  This  is  a  condition  which  the  legislature,  cer- 
tainly did  not  intend  to  create. 

Under  Section  10  such  highways  as  are  within  the  limits  of  boroughs, 
and  under  their  jurisdiction,  are  not  to  be  interfered  with  by  the  Slats 
except  under  the  conditions  prescribed,  but  highways  within  borough  limits 
not  under  the  jurisdiction  of  the  borough  authorities  moat  be,  like  the 
rest  of  the  State  Highways,  under  the  care  of  the  State  Highway  Depart- 
ftient.  Any  other  interpretation  would  be  manifestly  unjust  as  well  as 
contrary  to  public  policy,  because  it  would  impose  upon  the  local  authori- 
ties, without  their  consent,  liability  for  the  repair  of,  and  for  the  conse- 
quences of  non-repair  of,  turnpikes  which  the  State  might  conclude  to 
condemn. 

The  distinction  herein  suggested  has  been  made  by  the  Courts  in  two 

In  Soentgen  vs.  Rural  Valley  Borough,  5  Municipal  Law  Reporter,  page 
1  (C.  P.  Armstrong  County,  1913),  a  borough  was  held  liable  for  an  acci- 
dent sustained  through  the  non^repair  of  a  road  within  its  limits,  which 
road  constituted  part  of  a  State  Highway. 

The  road  was  an  abandoned  turnpike.    The  Court  said,  per  Painter,  J.: 

"It  is  apparent  from  an  examination  of  this  Act  (May  31,  1911,  P.  L> 
468),  that  the  streets  of  the  boroughs  were  not  intended  to  be  made  a 
part  of  the  general  highway  system  of  the  Commonwealth,  nor  can  there 
be  any  intention  of  relieving  the  several  boroughs,  through  which  any  high- 
way passed,  from  the  burden  of  maintaining  the  streets." 

In  this  case  it  will  be  noticed  the  turnpike  was  abandoned,  and  the 
duty  of  maintaining  it,  therefore,  rested  upon  the  borough  under  the  Act 
of  1907  above  quoted. 

In  Commonwealth  vs.  Butler  Borough,  S  Municipal  Law  Reporter,  page 
180  (Butler  County,  1914),  on  the  other  hand  the  turnpike  within  the  limits 
of  the  borough  had  been  conveyed  by  the  turnpike  company  to  the  State 
Highway  Department.  The  Court  considered  the  Act  of  1907  above  quoted 
and  said,  per  Galbraith,  P.  J.: 

"So  long,  therefore,  as  the  ownership  remained  in  the  Plank  Road  Com- 
pany the  Borough  of  Butler  had  no  responsibility  for  the  maintenance  ex- 
cept in  case  of  abandonment  of  its  franchise  by  the  owning  company,  or 
by  virtue  of  condemnation  proceedings  and  payment  for  the  value  thereof." 

In  view  of  this,  and  in  view  of  the  evident  intention  of  the  Legislature 
that  the  duty  of  tending  to  the  roads  must  be  definitely  placed  upon  some 
department,  the  Court  concludes: 

"Nothing,  we  think,  would  relieve  the  Commonwealth  of  the  duty 
thus  imposed  (by  Section  6  of  the  Act  of  May  31.  1911,  P.  L.  468),  in 
respect  to  the  State  Highway  known  as  Route  No.  72,  except  it  was  shown 
that  part  of  the  route  lying  within  the  limits  of  Butler  Borough  was, 
before  being  taken  over  by  the  State,  subject  to  the  control  and  authority 
of  the  borough  council,  and  that  the  borough  was  responsible  for  its 
maintenance." 

In  view  of  the  fact  that  the  Borough  was  not  responsible  for  the  main- 
tenance of  the  turnpike  in  question  it  was  held  that  the  State  was  liable. 

Answering  your  question   specifically  you   are  advised   that   the   obliga- 
tion fd  repair  so  much  of  the  turnpike,  which  the  State  Highway  Depart- 
ment has  condemned,  as  lies  within  the  limits  of  the  boroughs,  rests  not 
upon  the  boroughs,  but  upon  the  State  Highway  Department. 
Very  truly  yours, 

MORRIS  WOLF. 
Third  Deputy  Attorney  General, 
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Tiers  vs.  Pittabiirgh- 

Municipal    improvemetits Plan    of   lols Dedication   to   public Unopened 

Street Right  to  damages. 

A  City  located  a  street  croaaJng  over  A'a  propert/,  but  did  not  open  It.  A, 
gubBequently,  Utd  the  property  out  In  lots  with  Btreets  which  were  dedicated 
to  the  public,  except  the  street  Id  queatlon,  In  which  he  reserved  the  right  to 
damages  lor  the  opening:  thereof.  Held,  that  upon  the  opening  of  this  street 
by  the  City,  the  purchasers  of  lots  fronting  upon  It  were  entitled  to  damages. 

Sur  motion  for  a  new  trial  and  for  judgment  n.  o.  v.  Nos.  424,  425,  468  and 
469  January  Term,  1913.     C.  P.  Allegheny  County, 

/.  E.  McCloskey  and  G.  E.  Flaccus,  for  plaintiffs. 

C.  A.  O'Brien,  City  Solicitor,  and  T.  H.  Hasson,  for  defendant. 

Shafer,  J.,  May  22,  1914.— These  cases  arise  on  appeals  from  reports 
of  viewers  in  the  matter  of  damages  for  the  talcing  of  land  for  a  street 
opened  by  the  City  of  Pittsburgh.  The  defendant  has  made  a  motion  for 
a  new  trial  in  each  of  these  cases,  but  we  do  not  understand  the  motion 
to  be  pressed.  The  contention  of  the  defendant  is  that  it  is  entitled  to  a 
judgment  notwithstanding  the  verdict.  The  facts  appearing  from  the  evi- 
dence are  that  one  John  Runnette  by  deed,  dated  August  10,  1899,  became 
the  owner  of  a  trad  of  land  partly  in  Penn  Township  and  partly  in  the 
City  of  Pittsburgh.  In  December,  1899,  the  city  located  across  the  part 
of  Runnette's  land  lying  in  the  City  of  Pittsburgh  a  street  called  Paisley 
Avenue.  In  the  following  April  Runnette  laid  out  his  whole  tract  in  lots, 
marking  Paisley  Avenue  as  laid  out  by  the  city  on  his  plan  and  laying  out 
lots  bounded  by  it.  Upon  the  plan  was  written  and  signed  and  acknowl- 
edged by  Runnette  a  statement  of  his  dedication  to  public  use  of  all  the 
streets  laid  out  on  his  plan  except  Paisley  Avenue,  which  is  located  by  the 
City  of  Pittsburgh  but  is  unopened  and  rot  dedicated  to  public  use,  and 
reserving  the  right  to  damages  for  the  opening  thereof  when  the  same 
should  be  opened  by  the  city.  This  plan  with  this  dedication  upon  it  was 
approved  by  the  Director  of  Public  Works  in  May,  1900,  and  accepted  and 
approved  by  the  City  Councils  in  September,  1900,  and  placed  upon  record. 
The  name  of  Paisley  Avenue  was  changed  to  Verona  Boulevard  in  June, 
IWO.  The  title  of  Runnette  to  the  lands  in  question  came  by  various  con- 
veyances into  the  parties  plaintiff  in  the  suits  above  named  and  damages 
were  assessed  by  the  jury  to  each  of  them  for  the  taking  of  such  parts  of 
Paisley  Avenue,  now  Verona  Boulevard,  as  were  within  the  lines  of  their 
lespectivc  properties. 

The  contention  of  the  city  is  that  the  laying  out  of  lots  by  Runnette 
fronting  upon  Paisley  Avenue  and  the  marking  of  Paisley  Avenue  on  his 
plan  was  a  dedication  by  him  of  Paisley  Avenue  to  public  use,  notwith- 
standing his  allegation  to  the  contrary  on  the  face  of  the  plan.  We  are 
unable  to  see  how  this  position  can  be  maintained.  Dedication  is  always 
a  matter  of  intention  and  the  intention  to  dedicate  ought  to  be  clearly 
manifest  in  order  to  deprive  a  land  owner  of  his  property,  Griffin's  Appeal, 
109  Pa.,  155.  The  fact  that  Runnette  recognized  the  existence  of  Paisley 
Avenue  and  laid  out  lots  bounded  upon  it  or  even  conveyed  lots  referring 
to  it  as  a  boundary  after  Paisley  Avenue  was  located  by  the  city  and  before 
it  was  opened,  cannot  prevent  him  or  his  successors  in  title  from  claiming 
damages  for  the  loss  of  the  land  upon  which  the  avenue  is  located.  This 
is  distinctly  held  in  the  case  of  Bellefield  Avenue,  2  Supr.  Ct.,  148.  We  are 
tiierefore  of  opinion  that  the  plaintiffs  are  entitled  to  recover  the  damages 
for  the  land  so  taken  and  the  motions  are  both  refused  in  each  case. 
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In  the  Matter  of  Chotiner,  Trading  as  Cbotiner  ft  Co.,  Bankrupt. 

Bankruptcy Real  estate Trustee Sale  of Wife  of  bankrupt Dower 

Wig  A  ; Dives  tu  re . 

UiKin  the  sale  of  real  estate,  pursuant  to  ttie  authority  of  the  bankruptcy 
•Ct  as  amended  on  July  26th,  1910,  by  a  trustee  under  order  of  the  bankruptcy 
court,  free  and  dlacharged  ot  all  llene,  the  title  pasBlns  to  the  purchaser  Lg  that 
at  the  bankrupt.     The  dower  risht  of  his  wite  le  not  divested  by  such  sale. 

.  No.  6440   in   Bankruptcy.     District   Court   of  the  United    States,   Western 
District  of  Pennsylvania. 

Alpern  &  Seder,  for  creditors. 

C.  A.  Lewis  and  J.  M,  Stoner  &  Sons,  for  respondent. 

Orr,  J.,  September  7th,  1914.— The  Referee  in  Bankruptcy  has  certified  to 
the  court  the  following  questions,  viz, :  "Whether,  on  the  sale  of  real  estate  by 
the  Trustee  under  the  order  of  the  Bankruptcy  Court,  free  and  discharged  of  all 
liens,  the  title  of  the  bankrupt  passed  to  the  purchaser  free  and  discharged  of 
any  right  of  dower  in  the  wife  of  the  bankrupt,  the  bankrupt  and  his  wife 
both  being  alive  at  the  time  of  said  sale." 

The  question  is  one  of  great  importance  which  has  never  been  decided  by  the 
Court  of  Appeals  of  this  Circuit  or  by  the  Supreme  Court  so  far  as  I  have  been 
advised.  It  is  with  hesitation  that  this  court  must  answer  the  certified  question 
in  the  negative,  because  the  rpferee  in  fiupport  of  his  position  has  relied  upon 
a  decision  by  Judge  Wittner  in  the  Middle  District  of  Pennsylvania,  In  Re 
Codori,  30  A.   B.  R.,  453,  which  is  directly  in  point. 

That  dower  is  an  estate  of  the  wife  and  not  of  the  husband,  under  the  laws 
of  Pennsylvania,  is  clear.  No  citation  of  authorities  is  necessary  to  this  end.  If, 
therefore,  the  estate  ot  the  wife  is  to  be  applied  to  the  payment  of  the  debts  of 
the  husband  it  should  be  made  clear  in  legislation  intended  to  accomplish  that- 
end.  This  is  the  view  taken  by  the  Supreme  Court  in  the  opinion  of  Mr, 
Justice  Gray  in  Porter  vs.  Lazear,  109  U.  S,,  84.  Commenting  upon  the  Bank- 
ruptcy Act  of  .\ugust  19,  1841,  Chapter  9.  which  contained  in  its  second 
section  the  proviso  that  "nothing  in  this  act  contained  shall  be  construed  to 
annul,  destroy,  or  impair  any  lawful  rights  of  married  women,  which  may  be 
vested  by  the  laws  of  the  States  respectively,  and  which  are  not  inconsistent 
with  the  provisions  of  the  second  and  fifth  sections  of  this  act,"  and  further 
commenting'  upon  the  fact  that  that  proviso  was  omitted  from  the  Bankruptcy 
Act  of  1867,  which  omission  was  urged  in  the  case  then  under  consideration  as 
indicative  of  the  intention  of  Cotigress  that  dower  of  the  wife  might  be  sub- 
jected to  the  payment  of  the  husband's  debts  under  the  later  act,  stated,  page  89, 
that  th^  court  had  "no  hesitation  •  •  •  in  holding  that  the  proviso  relied 
on  was  not  in  the  nature  of  an  exception  to  or  icstriction  upon  the  operative 
words  of  the  act,  but  was  a  mere  declaration,  inserted  for  greater  caution,  of 
the  construction  which  the  act  must  have  received  without  any  such  proviso, 
and  that  the  omission  of  the  proviso  in  the  recent  Bankrupt  Act  does  not 
enlarge  the  effect  of  the  assignment  of  the  sale  in  bankruptcy,  so  as  to  include 
lawful   rights   which  belong  not   to   the   bankrupt   but   to  his   wife." 

The  court  further  says  :n  the  opinion  in  that  case,  on  page  88: 

"It  thus  appear  that  the  right  ot  dower  in  Pennsylvania  does  not  differ, 
m  nature  or  extent,  from  the  right  of  dower  at  common  law,  except  so  far  as  the 
local  law  has  made  it  a  chattel  for  the  payment  of  debts  ot  the  husband,  either 
by  converting  it  into  personally,  in  his  lifetime,  by  virtue  of  the  effect  attributed 
liy  that  law  to  a  judgment  recovered  against  him  or  a  mor^ge  executed  by 
him,  either  of  which  could  only  be  enforced  in  that  State  by  a  levy  of  execution 
in  common  form;  or  by  giving  his  creditors  after  his  death,  a  lien  upon  the 
whole  title  in  the  land. 
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"The  State  Court  tias  »ccoTdingly  constantly  held  that,  with  these  excep- 
tions, the  right  of  dower  is  as  much  favored  in  Pennsylvania  as  elsewhere,  that 
the  old  decisions  are  not  to  be  extended,  and  that  neither  an  absolute  convey- 
ance by  the  husband,  nor  r.n  assignment  by  him  for  the  benefit  of  creditors, 
whether  exectitcd  voluntarily  or  under  a  requirement  of  the  insolvent  law  of  the 
State,  impairs  the  wife's  right  of  dower." 

In  support  of  the  foregoinR  many  Pennsylvania  cases  are  cited. 

It  will  be  noticed,  then,  from  what  has  been  said,  that  the  enforcement  of 
the  judgment  which  will  subject  the  dower  to  the  payment  of  the  debts  of  the 
husband,  must  be  "by  levy  of  execution  in  common  form,"  and  further,  "that 
the  old  decisions  are  not  to  be  extended."'  That  case  went  to  the  Supreme 
Court  of  the  United  States  upon  a  writ  of  error  to  the  Supreme  Court  of 
Pennsylvania  in  the  case  of  La^ear  vs.  Porter,  Assignee,  found  in  87  Pa^  S13, 
iiDd  the  JHORment  of  rhe  Supreme  Court  of  Pennsylvania  was  affirmed.  In  the 
Opinion  of  the  Supreme  Court  of  Pennsylvania  this  language  was  used  as  the 
embodiment  of  various  expressions  used  in  divers  opinions  of  that  court  and  as 
(jxprcsiion  of  the  views  of  that  court  at  the  time  the  decision  was  rendered: 

"A  widow's  right  of  dower  commences  with  her  marriage;  it  is  held  so 
sacred  a  right,  that  no  judgment,  recognizance,  mortgage  or  any  other  encum- 
brance whatever,  made  by  the  husband  after  the  marriage,  can,  at  common  law, 
affect  her  right  of  dower;  even  the  kind's  debt  cannot  affect  her;  Shippen,  P.  J., 
Graff  vs.  Smitii,  1  Dall,  484.  The  only  modification  of  these  principles,  that  we 
have  suffered,  is  in  treating  the  rights  of  creditors  as  paramount,  and  per- 
mitting them,  through  a  judicial  sale,  to  bar  dower;  a  policy  often  questioned 
and  which  is  not  to  be  extended  beyond  established  limits ;  Woodward,  J., 
Worcester  vs.  Clark,  supra.  That  policy,  from  any  principle  of  analogy,  should 
not  be  extended  a  whit  further.  It  has  been  carried  too,  though  they  be  to  the 
marital  relation,  when  no  equitable  principle  so  required.  Nothing  should  be 
taken  to  prejudice  a  wife's  estate  by  mere  inference.  A  statute  ought  not  to  be 
interpreted  as  authoriiing  a  sale  of  the  husband's  lands,  freed  from  dower,  unless 
•iuch  is  its  dear  intendment.  Were  the  meaning  of  the  bankrupt  law  and  the 
effect  of  a  sale  of  the  banknint's  land,  as  to  dower,  doubtful,  the  conclusion  must 
be  that  the  wife's  estate   is  not  divested." 

But  it  is  urged  that  by  Sec.  47  a  (2),  as  amended  by  the  -Act  of  June  25, 
1910,  the  trustee  has  the  power  to  divest  the  dower  of  a  wife,  because  that 
amendment  providps  that  he  "shall  be  deemed  vested  with  all  the  rights,  remedies, 
at)d  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings"  upon 
the  estate   of  the  bankrupt  husband. 

Section  70  a,  subd.  S.  vests  in  the  trustee  "the  title  of  the  bankrupt  *  *  • 
to  alt  *  *  ♦  property  which  prior  to  the  filing  of  the  petition  he  could  by 
any  means  have  transferred  or  which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him."  That  language  has  been  construed  by  the  Cir- 
cuit Court  of  -Vpeals  of  the  Sixth  Circuit  In  Re  Hays,  181  Fed.  Rep.,  6?4,  which 
holds  that  the  dower  interest  of  a  bankrupt's  wife  in  mortgaged  real  estate,  sold 
as  part  of  th..-  bankrupt's  estate,  was  no  part  of  the  bankrupt's  assets,  since  that 
section  of  the  act  vesting  the  title  of  the  bankrupt  in  his  trustee  docs  not  purport 
to  affect  the  wife's  interest.  Thai  case  was  carefully  considered  by  the  Court 
of  Appeals  of  the  Sixth  Circuit  and  seems  to  have  settled  the  law  with  respect 
to  the  act  as  it  existed  prior  to  the  amendment  of  June  2Sth,  1910. 

The  amendment  of  June  25,  1910,  seems  to  have  been  passed  to  remedy  a 
defect  in  the  Bankruptcy  Act  of  189S,  which  was  inade  apparent  by  the  decision 
of  the  Supreme  Court  in  York  Mfg.  Co.  vs.  Cassell.  201  U.  S.,  344,  and  kindred 
cases  which  held  that  the  trustee  in  bankruptcy,  under  the  original  act,  was 
vested  with  no  better  right  or  title  to  property  than  the  bankrupt  had  when 
the  trustee's  title  accrued,  and  therefore  that  personalty  which  was  the  subject 
of  a  conditional  sale  and  which  had  not  been  taken  in  execution  by  a  creditor 
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of  the  conditional  vendee  should  be  surrendered  by  the  trustee  of  the  conditional 
vendee  to  the  yendor,  holding,  in  other  words,  that  aJthough  a  contract  of  con- 
ditional sale  of  personalty  was  void  as  apainst  the  creditors  of  a  conditional 
■'endee  who  had  levied  thereon  prior  to  the  bankruptcy  proceedings,  yet  as  between 
the  parties  thereto  the  contract  was  valid,  and  because  the  trustee  was  vested  with 
I'o  better  title  to  the  property  than  the  conditional  vendee  who  had  become 
I'lanknipt,  the  conditional  vendor  was  entitled  to  recover  the  property. 

That  the  object  of  the  amendment  was  as  stated  is  the  view  taken  by  Mr 
Collier  in  his  work  on  Bankruptcy   (10th  Ed.1,  Sec  47,  page  659,  wherein  refer-     ■ 
ince  is  made  to  the  Congressional  Record  of  the  Sixty-First  Congress,  Second 
Session,   pages   2552-54. 

That  such  was  the  purpose  of  the  act  may  be  inferred  from  the  large  number 
of  cases  in  which  the  subject  of  the  conditional  sale  in  the  hands  of  the  bank- 
rupt vendee  was  subjected  to  the  payment  of  dehts  and  not  returned  to  the 
conditicHial  vendor.  Of  course,  the  majority  of  the  cases  were  Federal  cases,  but 
the  State  court  recognized  the  change  in  the  law.  Bank  of  North  America  vs. 
Penn  Motor  Car  Ca,  235  Pa.  St.,  194,  a  case  involving  the  title  to  personal 
property,  is  a  case  in  point  The  court  there  expressed  the  view  that,  "The 
manifest  purpose  of  the  amendment  was  to  enlarge  the  rights,  remedies  and 
powers  of  a  trustee  in  bankruptcy,  and  It  had  the  effect  of  vesting  in  the  trustee 
the  rights,  remedies  and  powers  of  a  judgment  or  other  creditor  having  a  lien, 
and  of  an  unsatisfied  execution  creditor  without  a  lien  at  the  time  of  instituting 
bankruptcy  proceedings.  Tn  other  words,  the  trustee  was  given  the  power  to 
assert  every  right  which  such  creditors  could  have  asserted  during  the  period 
of  four  months  immediately  preceding  the  filing  of  the  petition  in  bankruptcy." 
While  that  language,  taken  by  itself,  is  very  broad,  yet  the  case  involved  the 
t^tle  to  personal  property  only  and  no  inference  is  to  be  drawn  from  the  decision 
in  that  case  that  the  Supreme  Court  of  Pennsylvania  would  construe  the  act  in 
?nch   way  as   to  affect   the   dower   which   the   wife   of  the   bankrupt   might   have. 

At  this  point  the  case  of  Holt  vs.  Henley,  Trustee,  2,32  U,  S.,  637,  may  be 
referred  to  as  conclusive  authority  that  the  amendment  of  June  25,  1910,  was  not 
intended  to  affect  property  rights  which  existed  prior  to  the  passage  of  such 
i'mendnient.  Upon  the  authority  of  this  case  the  question  now  before  the  court 
would  have  to  be  answered  in  the  negative  because,  if  for  no  other  reason, 
the  record  does  not  show  that  the  estate  of  the  wife  of  the  bankrupt  arose 
subsequent  to  the  passage  of  the  amendment.  The  case  however,  should  not 
turn  upon  this  narrow  view,  but  upon  the  broad  ground  that  the  bankruptcy 
act  as  amended  cannot  be  construed  to  affect  estates  other  than  that  of  the 
bankrupt.  The  act  vest?  in  the  trustee  no  other  estate  than  the  bankrupt's.  If, 
however,  such  a  construction  should  be  given  to  the  act  that  the  trustee  should 
be  deemed  to  have  an  "expcution  in  common  form,"  yet  it  should  not  be  held  that 
because  of  having  such  an  execution  he  has  the  right  to  sell  the  estate  oi  the 
wife,  in  view  of  the  limitatiins  expressed  in  the  decisions  of  Pennsylvama  upcm 
the  right  to  divest  the  dower  and  in  view  of  the  Act  of  Assembly  of  Pennsyl- 
vania of  the  16th  of  June,  1836,  Section  48  and  other  sections,  which  impose 
upon  the  sheriff  the  duty  of  executing  writs  in  a  particular  way  at  particular 
times  after  special  notice,  etc.  For  instance,  Sections  48,  49,  50  and  51  of  that 
Act,  P.  I..  769,  provide  for  an  inquisition  by  the  sheriff  as  to  whether  the  clear 
profits  of  the  real  estate  will  be  sufficient  to  pay  the  debt  or  damages,  together 
with  the  costs,  and  an  assessment  of  the  value  of  the  yearly  rents,  and  if  the 
land  will  p.iy  in  seven  years  the  debt,  etc.,  the  sheriff  is  to  deliver  possession 
to  the  execuiion  creditor,  but  if  i(  will  not,  then  a  writ  of  venditioni  exponas 
may  Issue.  It  is  true,  that  where  the  judgment  debtor  waives  inquisition  and 
I  ondemnation,  inquisition  bv  the  sheriff  is  not  required.  If,  therefore, 
the  trustee  in  bankruptcy  he  deemed  to  have  an  execution  in  common 
form,  is  he  also  to  be  deemed  to  have  a  waiver  of  inquisition  by  the  bankrupt? 
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If  inquisition  shows  that  the  profits  from  the  land  will  pay  the  debt  then  there 
i!i  no  sale  and  the  widow's  dower  is  not  discharged.  Plainly  the  language  of 
the   bankruptcy   act  as   amended  does  not  even   in   general  terms  contemplate 

the  divestiture  of  the  widow's  estate  in  the  bankrupt's  lands  in  the  manner  in 
which  such  estate  may  be  divested  in  Pennsylvania.  Therefore,  it  must  be  that 
the  act  does  not  in  any  way  affect  the  dower  of  the  wife. 

Another  consideration  irises  that  in  many  states  the  dower  of  the  wife  is 
not  divested  even  by  an  execution  in  common  forni,  or  by  foreclosure  of  a 
mortgage,  unless  it  be  a  mortgage  given  to  secure  purchase  money.  In  Ency.  of 
Pleading  and  Practice,  Vol.  9,  page  316,  a  foot  note  gives  a  list  of  the  States 
in  which  the  wife  of  a  mortgagor  is  a  necessary  party  to  foreclosure  proceedings. 
They  are :  Alabama,  Illinois,  Iowa,  Maryland,  Massachusetts,  Michigan,  Mississippi, 
Missouri,  New  Jersey,  New  York,  North  Carolina,  Ohio,  South  Carolina, 
Tennessee,  Virginia  and  Wisconsin.  If  dower  in  those  States  be  protected  in 
proceedings  upon  mor^ages  given  by  the  husband,  the  amendment  of  June  2S, 
1910,  could  not  have  the  effect  in  those  States  of  giving  the  Trustee  such  ail 
interest  in  the  Iiankrupt's  lands  as  would  enable  him  by  sale  to  divest  dower. 
That  act  was  not  intended  to  affect  dower  generally  throughout  the  United 
States  must  be  held.  That  it  should  affect  dower  in  Pennsylvania  must  depend 
upon  the  law  of  Peimsylvania  where  the  law  appears  to  have  been  within  the 
purview  of  the  bankruptcy  act.  As  we  have  seen,  the  law  of  Pennsylvania 
protects  the  dower  except  as  hereinabove  outlined  The  Act  of  Congress  does 
not  in  terms  expressly  give  the  trustee  any  right  to  dispose  of  the  dower  of 
the  wife.  Therefore  the  trustee  should  not  have  attempted  to  sell  the  property 
cf  the  bankrupt  free  and  discharged  of  the  wife's  dower. 

The  decision  of  the  referee  must  be  reversed  and  the  certified  question 
answered  in  the  negative. 


Brant  vs.  Hartrick. 

Mechanic's  lien Apportionment  of  Hen Adjoining  houses. 

Where  three  housea  are  erected  on  m,  seven-acre  tract  of  land,  sepkrateA 
from  each  other  by  from  lEO  to  BOO  feet,  a  mechanic's  lien  cannot  t>e  appor- 
tioned amons  them,  as  the  houses  cannot  be  considered  as  adJolQllie;. 

Motions  ex  parte  defendant  for  judgment  non  obstante  veredicta  Nos,  2784, 
2785  and  2786  January  Term,  1913.     C,  P.  Allegheny  County. 


Keio,  J.,  May  21,  1914. — These  arc  motions  ex  parte  defendant  for  judg- 
ments non  obstante  veredicto. 

Three  separate  mechanics'  liens  were  filed,  in  each  of  which  a  scire 
facias  issued  and  these  were  recently  tried  together  and  verdicts  rendered 
lor  the  claimant. 

The  latter  is  a  sub-contractor. 

The  liens,  Nos.  101,  102  and  103  January  Term,  1913,  are  identical  in 
every  respect,  save  as  to  the  specification  of  the  building,  for  the  erection 
of  which  the  lien  is  claimed,  and  as  to  the  amount  claimed. 

In  No.  101  the  building  described  is  a  two-story  and  attic  brick-and- 
shtngle  dwelling  house,  and  the  sum  claimed  $106.40. 

In  No.  102  the  building  is  a  one -and-a-half- story  frame  stable,  and  the 
sum  claimed  $28.00. 

In  No.  103  the  building  is  a  two-story  frame  caretaker's  cottage,  and 
the  sum  claimed  $18.00. 
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The  land  described  as  curtilage  in  each  of  the  liens  embrace;  the  entire 
tract  of  about  seven  acres  in  Ross  Township,  no  attempt  having  been  made 
to  allot  to  any  one  building  of  the  three  any  particular  part  of  the  larger 
tract  as  its  individual  and  proper  curtilage. 

There  is  no  sub-division  of  the  tract  by  streets,  alleys  or  other  similar 
ways,  but  it  is,  unless  by  an  occasional  interior  fence,  one  unbroken  lot 
of  ground. 

The  family  residence  (No.  101)  is  perhaps  150  feet  distant  from  the 
barn  (No.  102)  and  about  500  feet  distant  from  the  caretaker's  cottage 
I  No.  103). 

It  will  be  observed  that  the  effect  of  embodying  the  whole  tract  as  a 
curtilage  for  each  structure  is  that  the  liens,  if  valid,  attach  not  only  to 
the  land  as  such  but  to  the  buildings  on  it.  Consequently,  although  a 
separate  lien  is  claimed  and  filed  for  each,  each  has  also  (in  a  sense)  the 
l.urden  of  its  neighbor's  lien. 

Attached  to  each  lien  is  an  itemized  statement,  or  bill  of  particulars, 
aggregating  $152.40,  the  chief  item  of  which  is  as  follows; 

"Dec.  8,  1911,  excavating  from  Nov.  16  to  Dec.  8th,  17  days,  $SJ0, 
f93.50." 

The  remaining  items  are  small,  varying  from  $6.00  for  nails  to  15c 
for  sandpaper. 

Nowhere  does  it  appear  in  the  pleadings  (nor  was  it  shown  at  the 
trial)  that  any  particular  portion  of  the  labor  or  materials  thus  claimed  for 
went  into  any  particular  structure,  nor  was  it  shown  when  the  last  work 
oi  materi|l  was  done  or  furnished  to  any  structure. 

Numerous  reasons  for  the  judgment  now  asked  were  presented  by 
counsel  for  defendant,  but  it  is  not  necessary  to  consider  all  of  them. 

One  of  the  chief  defects  pointed  out  is  that  the  charges  are  "tumping" 
ones  and  therefore  cannot  support  the  liens. 

This  is  based  upon  two  propositions;  One  that  each  lien  must  specify 
in  detail,  which  these  liens  do  not,  the  particular  work  or  materials  that 
went  into  a  certain  structure;  the  other,  that  the  main  item,  excavating, 
$93.50,  is  in  any  event  a  lumping  charge. 

As  to  the  first  proposition,  if  there  be  a  right  to  apportion,  and  the 
items  going  to  make  up  the  aggregate  are  correctly  presented,  we  doubt 
that  the  apportioned  amount  must  be  supported  by  detailed  items  and  prices, 
provided  the  basis  of  the  apportionment  be  pointed-  out  by  an  averment,  tor 
example,  Chat  the  houses  were  identical  and  the  items  entering  into  each 
of  same  amount  and  sarne  value.  It  not  ot  such  equal  value  and  character, 
there  must  be  some  measure  of  comparison  presented  by  which  it  may  be 
determined  that  such  dissimilar  sums  as  $106.40,  $28.00  and  $18.00  bear  at 
least  some  ratio  to  the  character  and  value  of  the  building  to  which  they 
apply. 

None  such  was  presented  either  in  the  liens  or  in  the  proof,  and  it 
may  be  doubted  that  such  arbitrary  apportionment  is  adequate:  Mill  Co. 
vs.  Greenawalt,  11  S.  C,  at  p.  162. 

The  second  proposition,  that  the  item  for  excavating  is  a  lumping  charge 
must  be  sustained.  We  have  already  quoted  it,  but  by  placing  it  side  by 
side  with  the  charges  held  to  be  fatally  defective,  in  Burrows  vs.  Carson, 
?AA  Pa.,  6,  it  will  be  seen  that  there  is  no  escape  from  our  conclusion: 

Burrows  vs.  Carson:  "1911 — April  4  to  Nov.  20,  137  hours  labor  at  60 
cents  per  hour,  $82.20." 

Cases  at  bar:  "Dec.  8,  191 1— Excavating  from  Nov.  16  to  Dec.  8th,  17 
.lays,  $5.50,  $93.50." 

The  item  of  $93.50  must  therefore  be  stricken  out,  or  rather,  treated  as 
failing  in  any  manner  to  support  these  claims. 
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What. is  the  necessary  result  of  this  conclusion?  It  is  that  the  entire 
claim  in  each  case  is  invalid,  since  there  is  absolutely  no  basis  left  to  de- 
termine how  much  or  how  little  of  this,  the  chief  item  of  the  aggregate 
claim  of  $152.40,  entered  into  any  one  lien. 

Had  there  been  any  basis  of  apportionment  shown,  provided  the  claims 
were  otherwise  valid,  one,  or  perhaps  two  of  them,  might  be  saved. 

In  any  event,  we  have  been  forced  to  the  conclusion  that  the  failure  to 
specifically  aver  any  date  or  dates  upon,  or  between  which,  work  was  done 
or  materials  furnished  to  any  particular  house  is  in  itself  fatal,  notwith* 
standing-  a  right  to  determine   the  amount  of  apportionment. 

Ippolilo  vs.  Davidson  et  al.,  23  D.  K.,  75. 

Even  if  the  apportionment  may  be  made  upon  an  absolutely  arbitrary 
basis,  and  even  if  we  should  hold  that  the  charges  were  not  lumping  ones, 
and  as  stated,  are  sufficient  to  support  the  liens,  we  have  nevertheless  con- 
cluded that  the  buildings  against  which  the  various  liens  are  claimed  are 
not  "adjoining,"  as  contemplated  by  the  Act  of  1831,  which  is  that  to  which 
reference  might  be  had  as  to  the  meaning  of  the  terms  "apportioned 
claims." 

Sumption  vs.  Rogers,  242  Pa.,  348. 

It  would  be  a  plain  disregard  of  the  meaning  of  the  word  ''adjoining** 
to  hold  that  buildings  SOO  feet  distant  feven  ISO  feet)  arc  adjoining  each 
other.  We  are  not  unmindful  of  the  contention  of  claimant's  counsel  that 
there  may  be  an  "adjoining"  within  the  meaning  of  the  Act  of  18J1  by  the 
meeting  of  the  curtilages,  as  well  as  by  the  touching  of  the  walls.  Had 
there  been  a  defining  of  any  separate  and  proper  curtilage  in  ^ese  liens, 
by  which  a  certain  appropriate  area  was  marked  off  for  each  respective 
building,  we  might  be  asked  to  hold  that  they  adjoin.  But,  there  being  no 
6ub-division,  we  hold  that  they  touch  each  other's  boundaries. 

It  is  true,  the  curtilage  of  each  covers  the  entire  seven  acres,  one  being, 
as  it  were,  super-imposed  upon  the  other,  but  that  does  not  create  the  con- 
tact which  is  included  within  the  legal  sense  of  an  "adjoining  building"  or 
an  "adjoining  curtilage." 

The  non-tenahitity  of  such  a  position  will  more  readily  appear  were  we 
tc  assume  that  the  curtilage  includes  one  hundred  acres  instead  of  seven — 
the  mansion  house  being  placed  in  one  corner  and  the  cottage  in  another 
moat  distant  from  it. 

On  the  authority  of  Sumption  vs.  Rogers,  already  cited,  we  must  hold 
that  a  right  to  file  liens,  the  amounts  of  which  were  determined  by  appor- 
tionment, did  not  exist  in  these  cases. 

The  motions  for  judgments  n,  o.  v.  must  be  granted. 

And  now,  May  21,  1914,  on  hearing  of  the  motions  in  above  entitled 
cases  for  judgments  for  defendant  non  obstante  veredicto  are  granted,  and 
the  Prothonotary  is  directed  to  enter  same,  sec.  leg. 
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Judgment Power  of  attorney  to  confess Aisiguee  of  bond. 

A  bond  glTen  by  A  to  B  contained  authority  for  any  attorney  to  confcBa  Judg- 
ment In  favor  of  B.  B  aaslKned  the  bond  to  C,  who  entered  up  Judgment  under 
tbe  power  of  attorney.  Defendant  obtained  a  rule  to  open  tbe  Judgment  on  the 
ground  ttiaC  It  authorized  a  confession  only  In  favor  of  B.  Held  that  afl  A  did 
not  deny  tbe  debt,  and  ae  the  power  of  attorney  authorised  a  confeaalon  of  Judg- 
ment In  favor  of  B  for  tbe  use  of  C,  tbe  defense  of  A  was  a  mere  technicality,  the 
rule  to  open  the  Judgment  should  be  discharged. 

No. 
\M^lieny  County. 

Pettes,  Tyrell  &  Bracken,  for  plaintiff. 
Young,  McClintock  &  Painter,  for  defendant. 

HavmakEk,  J.,  August  3,  1914. — The  defendant  obtained  a  rule  on  the 
plaititifl  to  show  cause  why  the  judgment  in  this  case  should  not  be  stricken 
fi'om  the  record.  In  his  petition  the  defendant  alleges,  in  substance,  that  he 
executed  a  bond  and  mortgage  in  favor  of  one  Clarence  L-  Sexton,  which 
bond  contained  the  fallowing  provision: 

"And  I  do  hereby  empower  Clarence  L.  Saxton  or  any  attorney  of  any 
court  of  record  within  the  United  States  or  elsewhere  to  appear  for  him,  and 
after  one  or  more  declarations  filed  confess  judgment  or  judgments  against 
me  in  favor  of  the  said  Clarence  L.  Saxton  as  of  any  term  for  the  above 
penalty  together  with  costs  of  suit,  attorney's  commission  of  S%,  *  *  *;" 
that  subsequently  Saxton  tninsferred  said  bond  to  said  Albert  B.  Longacre, 
the  plaintiff,  who  iu>w  appears  as  the  holder  thereof;  that  Longacre,  pur- 
porting to  act  in  pursuance  of  the  power  of  attorney  to  confess  judgment 
contained  in  the  bond,  filed  his  declaration  and  procured  an  attorney  to  con- 
fess judgment  entered  in  the  name  of  Longacre  against  defendant;  that  the 
judgment  was  entered  in  favor  of  Longacre  contrary  to  the  express  terms  of 
said  power  of  attorney  and  without  any  connection  being  shown  between 
plaintiff  and  Saxton.  to  whom  alone  power  to  confess  judgment  was  given; 
that  an  execution  was  issued  and  a  levy  made  on  certain  personal  property 
of  defendant,  and  that  petitioner  has  a  good,  just  and  legal  defence  against 
cry  action  on  the  bond  that  may  be  brought  in  the  name  of  Saxton,  the  orig- 
inal holder.  The  record  shows  that  in  less  than  one  month  after  the  execu- 
tion of  the  bond,  and  over  one  year  before  judgment,  the  bond  was  assigned 
by  Saxton,  the  obligee,  to  Longacre,  the  plaintiff. 

After  defendant  filed  his  petition  Longacre.  the  plaintiff,  moved  the  court 
for  leave  to  amend  the  record  so  as  to  read  Clarence  L.  Saxton  for  use  of 
Albert  B.  Longacre,  which  motion  was  this  day  allowed. 

The  simple  question  is:  Could  Longacre,  the  assignee  of  the  bond,  avail 
himself  of  a  warrant  of  attorney  to  confess  judgment  in  his  favor,  which 
authorizes  a  confession  of  judgment  in  favor  of  Saxton  alone?  The  defend- 
ant alone  has  furnished  us  with  a  brief,  and  he  contends  that  the  authority  or 
power  contained  in  the  warrant  must  be  strictly  pursued.  That  such  is  the 
general  rule  will  admit  of  no  doubt,  but  as  the  defendant's  position  is  purely 
technical,  and  he  sets  up  no  reason  why  he  should  not  pay  the  bond  to  either 
the  legal  or  use  plaintiff,  we  are  disposed  to  sustain  the  judgment  unless  pre- 
vented by  legal  authority  to  the  contrary.  By  the  terms  of  the  bond  the 
defendant  specihcally  obligates  himself  to  pay  the  obligee  or  his  assigns  the 
amount  therein  expressed  and  the  defeasance  therein  contained  relieves  him 
from  that  obligation  only  when  he  has  done  that.  The  defendant  knew  that 
Saxton,  the  obhgee,  had  the  legal  right  to  assign  the  bond  to  any  one,  and  in 
such  event  he  would  be  bound  to  pay  the  assignee.  Yet  he  maintains  that 
ro  one  but  the  assignor  can  use  the  warrant  of  attorney  to  confess  judgment, 
because  the  authorization  therein  contained  must  be  construed  strictly.  The 
defendant,  in  effect,  says  that  by  executing  the  bond  he  is  obliged  to  pay  the 
obligee  or  any  one  to  whom  it  is  assigned;  that  he  has  no  defence   to   its 
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jiayment ;  but  that  he  never  agreed  that  the  assignee  or  anyone  but  the  assignor 
should  be  permitted  to  exercise  the  power  contained  in  the  warrant  of  attor- 
ney. Had  the  declaration  in  this  case  been  filed  and  the  judgment  confessed 
in  the  narne  of  Saxton  as  the  legal  plaintiH  for  the  use  of  Longacre,  as  it 
should  have  been,  it  would  have  been  nothing  more  or  less  than  a  judgment 
in  favor  of  the  person  named  in  the  warrant  of  attorney  for  the  use  of  the 
assignee  authorized  by  the  bond.  Having  allowed  the  amendment  we  see  no 
reason  for  striking  ofi  this  judgment  on  a  pure  technicality  in  no  way  affect- 
ing the  merits  of  the  case.  A  motion  in  a  similar  case  was  refused  in  the 
c?se  of  Penn  Real  Estate  Imp.  Co.  for  use  Lang  vs.  McCutcheon,  61  P.  L.  J. 
69.  If  the  petitioner  has  a  defence  as  against  Saxton,  as  he  alleges,  he  gives 
no  reason  why  it  would  not  be  good  as  against  Saxton's  assignee  of  the  bond. 
He  does  not  allege  any  specific  defence  even  as  against  Saxton. 
The  rule  is  discharged. 


Creevey  vs.  Peoples  Natural  Gas  Company. 

Negligence Leaking  of  gas Evidence. 

In  an  action  for  damages  by  re&HDn  of  a  gas  explosion,  plaintiff  claimed 
that  the  gas  leaked  Into  ttie  cellar  of  t&a  house  from  the  Oas  Company's  main. 
In  the  street,  and  showed  that  the  main  had  been  leaking  for  several  days  and 
was  defective.  There  was  no  evidence  as  to  the  condition  of  the  pipes  from 
the  street  to  the  house  or  In  the  house,  the  Qas  Company  now  awning  or  being 
responsible  for  theee  pipes.     Held,  that  the  case  was  for  the  Jury. 


Sur  mc 
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:o.     No.  619  July  Tern 

,  1912.     C.  P.  Allegheny 

County. 

T.  M.  &■  R.  P.  Marshall,  for  plaintiRT. 

Stone  &  Stone,  for  defendant. 

Frazer,  p.  J..  March  30,  1914.— Early  in  the  morning  of  November  3, 
1911,  plaintiff,  who  resided  with  his  parents  near  the  Borough  of  Monessen, 
entered  the  basement  cellar  of  the  house,  adjoining  the  kitchen,  for  the 
purpose  of  washing  himself,  preparatory  to  leaving  home  for  his  place  of 
employment.  He  carried  in  his  hand  a  lighted  lamp,  and  immediately  upon 
opening  the  door  leading  from  the  kitchen  into  the  cellar  an  explosion 
caused  by  escaping  natural  gas  followed,  which  resulted  in  the  destruction 
of  the  house  and  the  serious  burning  of  plaintiff.  To  recover  compensation 
for  the  injury  thus  sustained,  this  action  was  brought.  The  negligence 
alleged  was  that  a  gas  main  of  the  defendant  Company  laid  in  the  street 
in  front  of  plaintiff's  residence  was  defective,  and  that  the  gas  escaping 
from  the  main  followed  the  service  line  into  the  house  and  accumulated  in 
the  basement  cellar  during  the  night,  resulting  in  the  explosion  when  the 
gas  came  into  contact  with  the  lighted  lamp  carried  by  plaintiff.  Defendant's 
theory  was  that  the  gas  escaped  from  a  break  in  either  the  service  pipe  inside 
of  the  stop-cock  at  the  curb  line  or  through  a  defect  in  the  meter,  or  a 
break  in  the  pipes  inside  of  the  house.  At  the  trial  a  verdict  was  rendered 
lor  plaintiff,  and  these  motions  followed. 

That  the  destruction  of  the  building  and  the  injury  to  plaintiff  were 
the  result  of  the  accumulation  of  gas  in  the  cellar  which  came  from  de- 
fendant's mains  is  admitted.  At  the  trial  the  testimony  showed  that  the 
service  pipe  inside  of  the  curb-stop -cock,  as  well  as  all  fittings  within  the 
house  were  paid  for  and  belonged  to  plaintiff's  father.  The  jury  was  told 
that  it  was  the  duty  of  the  owner  of  the  house  to  keep  all  pipes  and  appli- 
ances inside  of  the  curb  stop-cock  in  good  order,  and  that  plaintifl  could 
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r  if  the  sas  which  caused  the  explosion  escaped  by  r 
defect  in  any  part  of  the  line  inside  of  the  curb.  To  sustain  ihe  c 
of  plaintiff  that  the  gas  came  from  the  large  street  main,  witnesses  testified 
that  for  several  days  before  the  accident  the  odor  of  esca.piiig  gas  was 
quite  noticeable  in  the  neighborhood  of  plaintiff's  house,  that  boys  while 
sled  riding  lit  the  gas  at  cracks  in  the  surface  of  the  street  near  the  dwell- 
ing house  of  plaintiff's  father,  and  that  after  the  explosion  when  the  street 
was  dug  up  a  crack  of  considerable  size  was  found  in  the  30-pound  high 
pressure  line  from  which  gas  was  escaping  in  considerable  quantities.  De- 
fendant contended  that  the  service  line  from  the  main  to  the  curb,  when 
exposed  after  the  accident,  was  found  to  be  in  good  order  and  that  there 
was  no  evidence  of  a  space  around  the  pipe  through  which  the  gas  could 
flow  from  the  main  into  the  house.  Defendant  also  claimed  that  the  break 
in  the  street  was  the  result  of  the  concussion  from  the  explosion.  In  sup- 
port of  this  theory  witnesses  testified  that  the  slit  or  break  in  the  main 
was  bright  and  new.  On  the  contrary,  however,  other  wilnesses  testified 
that  the  break  was  dull  and  rusted,  indicating  that  the  break  had  existed 
for  some  time.  The  jury  was  told  that  plaintiff  could  not  recover  if  the 
gas  escaped  from  any  pipe  or  appliances  inside  of  the  curb  box,  as  it  was 
the  duty  of  the  owner  to  keep  those  parts  in  good  repair,  and  if  he  failed 
to  do  so  defendant  could  not  be  charged  with  his  negligence.  This  was  as 
favorable  instruction  as  defendant  was  entitled  to  have.  Defendant's  main 
contention  is  that  there  was  not  sufficient  evidence  to  submit  to  the  jury 
the  question  as  to  how  the  gas  got  into  the  cellar.  This  case  is  distin- 
guishable from  Ott  vs.  Boggs,  217  Pa..  614.  It  is  more  like  O'Donovan  vs. 
Philadelphia  Company,  223  Pa.,  234,  where,  as  in  this  case,  we  have  "facts 
which  at  least  furnish  a  basis  for  a  reasonable  inference  that  the  cause  of 
the  explosion  was  the  broken  •  •  »  main."  From  the  testimony  this 
inference  can  be  reasonably  drawn,  especially  if  the  testimony  of  plaintiS's 
witnesses  is  true  as  to  the  odor  of  escaping  gas  for  several  days  previous 
(O  the  accident  and  that  defendant's  high-pressure  main  was  found  to  be 
broken  and  gas  escaping  from  it  immediately  after  the  accident,  and  this 
in  close  proximity  to  the  residence  of  plaintiff's  father.  We  have  no  testi- 
mony tending  in  the  least  to  show  defects  in  either  the  service  line  inside 
of  the  curb,  or  the  appliances  inside  of  the  house.  This  latter,  of  course, 
could  not  be  established  because  of  the  destruction  of  the  house. 

Under  these  circumstances  this  case  was  clearly  for  the  jury.  The 
verdict  is  not,  in  our  opinion,  excessive.  While  it  is  true  that  plaintiff  is 
now  earning  the  same  wages  he  earned  before  the  accident,  it  is  undisputed 
that  he  suffered  great  pain  as  the  result  of  his  injuries,  and  whether  or  not 
his  earning  capacity  has  been  diminished,  he  bears  and  will  carry  for  life, 
scars  and  disfigurements  on  his  face  and  body  which  should  be  considered 
in  determining  whether  or  not  the  verdict  is  excessive.  Considering  the 
circumstances  of  the  case  we  are  of  opinion  that  the  surroundings  and  con- 
ditions were  such  as  to  require  the  submission  of  this  case  to  the  jury. 

And  now,  to  wit;  March  30th,  1914,  the  motions  for  a  new  trial  and 
judgment  for  defendant  non  obstante  veredicto  are  refused. 
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Watson  vs.  Honongahela  Coal  Company. 

Negligence^~-Coal   mines Mint    fortman Tunnels  and   entries Ael   of 

May  15,  1893. 

tinder  the  Act  o(  May  16,  1833,  providing  for  the  appointment  of  mine  fore- 
nien  and  preacrtlilnK  their  dutlea,  a  Mining  Company  In  not  relieTtd  from  r»- 
■poi^bllltr  for  failure  to  provide  tunnels  and  entries  of  aufflclent  helgltt  and 
width  tp  make  a  reasona.bly  ufe  place  to  work. 

Sur  motions  and  reasons  ex  parte  defendant  for  a  new  trial  and  judgment 

for   defendant   non   obstante  veredicto.      No.   747   December   Term,   1910.      C.   P. 
Allegheny  Cotinty. 


Frazer,  p.  J.,  March  30,  1914.— Plaintiff  was  employed  in  one  of  defend- 
ant's coai  mines  as  a  driver,  and  while  enga:ged  in  that  employment  was 
injured  to  such  an  extent  as  to  require  the  amputation  of  his  left  foot.  For 
that  injury  this  action  was  brought,  alleging'  negligence  upon  the  part  of 
defendant:  (1)  that  the  Company  failed  to  provide  sufficient  passageway 
between  its  tracks  and  the  pillar  of  coal  in  the  center  of  a  triangle  at  a  Y, 
the  place  of  the  accident;  (2)  the  use  of  a  latch  or  kick  switch  instead  of 
a  lever  switch;  and  (3)  not  keeping  the  track  at  the  place  of  the  accident 
in  good  repair.  These  allegations,  under  the  testimony,  raised  questions  of 
fact  which  were,  in  our  opinion,  fairly  submitted  to  the  jury  and  determined 
against  defendant  Company,  and  a  verdict  rendered  in  favor  of  plaintiff  for 
the  sum  of  $2,500,  which  amount  is  not  excessive  if  plaintiff  is  entitled  to 


Defendant's  contention  was  that  under  the  Act  of  May  15,  1893,  P.  L> 
52,  entitled,  "An  Act  relating  to  bituminous  coal  mines,  and  providing  tor 
the  lives,  health,  safety  and  welfare  of  persons  employed  therein,"  it  having 
employed  a  competent  mine  foreman  as  provided  by  the  provisions  of  that 
Act,  defendant  was  relieved  from  any  liability  resulting  from  the  injury  to 
plaintiff.  In  our  charge  the  jury  was  instructed  in  substance  that  certain 
duties  were  required  of  the  owner  of  the  mine  that  he  could  not  delegate 
to  the  mine  foreman.  Among  those  duties  were  the  constructing  and  keep- 
ing in  repair  of  main  tunnels  and  entries.  In  other  words,  such  tunnels  and 
entries  are  part  of  the  plant,  part  of  the  machinery,  that  the  mine  owner 
must  furnish  to  his  men;  he  must  provide  Ihc  employees  with  a  reasonably 
safe  place  to  work,  and  a  reasonably  sate  place  to  work  includes  the  tunnels 
and  entries.  He  must  make  them  of  sufficient  width  and  sufficient  height 
to  permit  the  cars  to  enter  and  leave  the  mine;  and  also  provide  a  safe 
place  between  the  tracks  and  the  ribs  or  walls  of  coal  to  protect  workmen 
at  their  work  and  in  going  to  and  coming  from  work.  This  instruction  is 
objected  to  by  defendant  and  raises  the  main  contention  upon  which  it 
relies  to  defeat  a  recovery.  Defendant's  claim  was  that  the  mine  foreman 
had  absolute  charge  within  the  mine,  that  it  was  his  duty  to  see  that  the 
tunnels  and  entries  were  so  constructed  as  to  comply  with  the  requirements 
of  the  Act  above  referred  to,  and  that  if  the  mine  foreman  failed  in  his 
fluty  to  have  the  tunnel  of  sufficient  width  at  the  place  of  the  accident,  or 
the  track  in  proper  repair  at  the  place  of  the  accident,  the  existence  of 
such  conditions  was  the  result  of  negligence  upon  his  part  for  which  the 
owner  of  the  mine  is  not  responsible.  Tn  this  contention  we  do  not  agree. 
It  does  not  seem  to  us  upon  reading  the  Act  of  1893  that  it  was  the  inten- 
tion of  the  Legislature  to  entirely  relieve  the  owner  of  the  mine  from  alt 
liability  for  injuries  received  by  employees  within  the  mine.  We  do  not 
understand  the  Act  relieves  the  owner  from  the  duty  of  providing  his  em- 
ployees a  reasonably  safe  place  to  work;  and  that  it  seems  to  us  is  the 
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construction  placed  upon  the  Act  of  1893  by  the  Supreme  Court  in  Simmons 
vs.  Lehigh  Coal  Company,  240  Pa.,  355,  in  which  Mr.  Justice  Mestrezat, 
speaking  for  the  Court,  says:  "The  fact  that  the  company  had  placed  in 
the  mine  a  competent,  certified  mine  foreman,  did  not  relieve  it  from  the 
liability  imposed  by  the  statute.  To  provide  a  proper  passageway  in  the 
tunnel  was  a  n  on- dele  gable  duty  imposed  upon  the  mine  owner  and  not 
one  of  the  statutory  duties  imposed  on  the  mine  foreman."  To  pro- 
vide a  proper  passageway,  in  this  case  the  tunnel,  the  way  should  be  of 
sufficient  width  to  reasonably  afford  a  safe  means  for  the  drivers  to  haul 
their  trains  of  cars  from  one  point  in  the  mine  to  another,  and  to  make 
the  tunnels  reasonably  safe  there  should  be  sufficient  space  to  allow  a 
driver  to  pass  between  the  cars  and  at  least  one  wall  of  the  mine,  and  at 
some  places  perhaps  there  should  be  an  open  way  on  each  side  of  the 
track,  according  to  the  conditions  and  dangers  incident  to  the  work.  While 
the  authority  of  the  mine  foreman  is  broad,  the  duties  conferred  upon  him 
apply  more  particularly  to  the  actual  mining  of  coal  and  not  to  the  provid- 
ing of  proper  hauling  ways.  The  duty  of  providing  these  ways  remains  '.n 
the  owner,  and  his  liability  depends  upon  whether  he  complies  with  the 
requirements  of  the  law,  when  the  law  defines  his  duty,  or  in  the  absence 
cl  legislative  demands  makes  them  reasonably  safe  for  the  purpose  for 
which  they  are  used.  Being  of  opinion  that  the  question  of  defendant's 
liability  was  properly  submitted  to  the  jury,  these  motions  must  be  refused. 
And  now,  to  wit:  March  3Dth,  1914,  the  motions  for  a  new  trial  and 
judgment  tor  defendant  non  obstante  veredicto  are  refused.  To  which  order 
defendant  excepts,  and  at  "      ' 


HcKecsport  vs.  HcKeeport  ft  Reynoldton  Railway. 

Street  railtvays Keeping  street  in  repair Liability  of  railway  conipany. 

A  Traction  Company  occupied  atreeta  In  a  city  under  an  ordlnanne  requiring 
It  to  keep  In  good  repair  the  street  between  Its  tracks.  The  City  rcpaved  the 
ctreet  occupied  by  the  tracks,  with  brick,  and  on  failure  after  notice  of  the 
Traction  Company  to  take  care  of  the  portion  of  the  street  between  Its  tracks, 
repaved  that  also  and  paid  for  It.  The  Jury  having  found  that  the  street  was 
Id  bad  condition  and  In  need  of  repnlra.  and  the  paving  with  brick  was  a  proper 
manner  of  doing  the  work.  It  was  held  that  the  Traction  Company  was  liable 
(01  the  cost  of  paving  between  Its  tracks. 

Sur  motions  and  reasons  ex  parte  defendant  for  a  new  trial  and  judgment 
tor  defendants  non  obstante  veredicto.  No.  979  April  Term.  1912.  C.  P.  Alle- 
gheny County. 

IV.  E.  Nevilin,  for  plaintif!. 

Rted,  Smith,  Shim'  &  Seal,  for  defendants. 

Frazer,  P-  J.,  March  30,  1914.— In  this  action  the  City  of  McKeesport, 
the  successor  of  the  Borough  of  McKeesport,  seeks  to  recover  from  de- 
fendants (1)  the  sum  of  $6,732.95,  with  interest  thereon  from  November 
ISth,  1911,'  being  the  cost  of  paving  Fifth  Avenue  in  plaintiff  City  between 
the  tracks  of  defendant  Company,  between  the  approach  to  the  Fifth  Avenue 
bridge  and  Sinclair  Street,  and  (2)  the  sum  of  $184.59  with  interest  from 
October  10,  1911,  being  the  cost  of  paving  one  foot  outside  of  the  tracks 
of  defendant  Company  on  Walnut  Street.  Plaintiff's  claim  is  based  upon 
an  ordinance  dated  September  22,  1886,  granting  the  McKeesport  Passenger 
railway  Company  the  right  to  construct  and  operate  a  street  railway  upon 
certain  streets  in  plaintiff  city,  which  ordinance  inter  alia  provides  as  fol- 
lows:   "The  said  Company  to  keep  in  good  repair  that  portion  of  the  streets 
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and  avenues  over  and  along  which  said  railway  company  may  run,  between 
the  tracks  and  the  space  of  one  foot  on  each  side  thereof,"  The  property 
and  franchises  of  the  McKeesport  Passenger  Railway  Company  by  various 

consolidations  and  mergers  became  vested  in  the  United  Traction  Com- 
pany, which  latter  Company  is  now  operated  by  the  Pittsburgh  Railways 
Company,  under  an  agreement  dated  December  31,  1901.  Plaintiff's  con- 
tention is  that  the  paving  on  both  Fifth  Avenue  and  Walnut  Street  had 
become  worn  out  and  in  a  dangerous  condition,  necessitating  the  repaving 
of  the  entire  roadway  from  curb  to  curb;  that  an  ordinance  was  adopted 
[iroviding  for  the  repaving  with  bricks,  notice  of  which  was  given  defendant 
companies,  with  the  request  that  they  pave  with  bricks  between  their  tracks 
and  one  foot  outside  thereof,  as  required  by  the  ordinance  of  ,September 
22,  1886.  This  defendants  refused  to  do,  whereupon  the  work  was  done  by 
the  municipality;  and  this  action  was  brought.  Defendants  denied  liability  (1) 
because  having  once  paved  between  its  tracks  and  one  foot  outside  as  required  by 
the  ordinance  of  1886,  it  is  thereafter  only  liable  for  repairs  and  not  repaving; 
(2)  that  brick  paving  between  the  tracks,  owing  to  the  travel  upon  Fifth  Avenue, 
is  not  a  proper  and  suitable  material  for  paving  upon  that  avenue;  (3)  that  by  an 
ordinance  of  September  4,  1890,  the  McKeesport  Passenger  Railway  Company  was 
relieved  from  paving  and  keeping  in  repair  the  portion  of  the  street  outside  of  its 
tracks,  and  (4)  that  included  in  the  claim  was  a  charge  for  excavating,  amounting 
to  $406.60,  which  the  company  itself  had  done,  A  verdict  having  been  ren- 
dered for  plaintiflf,  less  the  cost  of  paving  one  foot  outside  of  the  defendant's 
tracks,  these  motions  followed. 

The  third  item  of  defense  having  been  ruled  in  favor  of  defendant,  and 
the  fourth  having  been  eliminated,  since  the  trial,  by  the  payment  of  ?406.60 
to  defendant  by  the  contractors  who  did  the  paving,  we  have  now  for  con- 
s-deration only  the  reasons  which  involve  the  first  two  items  of  defense. 
The  testimony  as  to  the  condition  of  the  paving  on  Fifth  Avenue  previous 
to  the  repaving  with  bricks,  was  quite  conflicting,  a  number  of  witnesses 
testifying  that  the  condition  of  the  street  was  dangerous  on  account  of 
holes  and  the  worn  condition  of  the  blocks,  while  on  the  other  hand,  defend- 
ants' testimony  was  that  the  street  was  in  a  fairly  good  condition.  Under 
this  testimony  the  street's  condition  was  for  the  jury,  and  the  jury  was  told 
that  no  liability  could  be  imposed  on  defendant  for  the  repaving  unless  the 
condition  was  such  as  to  require  a  new  pavement,  that  only  in  such  case 
did  the  word  "repair"  in  the  ordinance  mean  re-pave.  As  to  the  right  of 
the  City  to  require  the  use  of  bricks  as  a  material,  we  charged  that  the 
municipality  must  prescribe  a  proper  and  suitable  material,  taking  into  con- 
Mderation  the  location  of  the  street,  the  traffic  upon  it,  the  sanitary  condi- 
tions, and  the  surroundings  generally,  and  that  if  the  jury  found  that  a  brick 
pavement  failed  to  meet  these  requirements  no  recovery  could  be  had.  These 
instructions  were  as  favorable  to  defendants  as  they  were  entitled  to  receive. 
Our  answers  to  the  points  of  both  plaintiff  and  defendants  were  in  line 
with  the  genera!  charge,  and  in  accordance  with  our  understanding  of  the 
law.  We  have  not  been  convinced  that  we  were  in  error  in  either  the 
charge  or  answers  to  points  submitted  by  counsel. 

And  now,  to  wit:  March  30th,  1914,  new  trial  and  judgment  for  defend- 
ants non  obstante  veredicto  refused.  To  which  order  defendants  except, 
and  at  their  instance  bill  sealed. 
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Schenkel  vs.  SchenkeL 

Equity Assignmenl  of  inleresi  in  eslaU Injunction  to  restrain  settlement  of 

estate  in  Orphans'  Court. 

Flainatt  (tied  a  bill  In  equity  alleg-Ins  tiiKt  defendAnt  hB.il  aaalgned  to  her. 
bla  Interest  In  a  certain  estate  and  that  defenilant,  dlsreBardloE  the  assignment, 
was  proceedlns  to  have  the  estate  settled  In  Orphans'  Court,  and  a  decree  entered 
to  have  the  money  paid  to  blm,  and  asked  lor  a  preliminary  Injunction  to  re- 
strain proceedlagB  In  the  settlGment  of  the  estate  In  the  Orphans'  Court.  Beld, 
that  as  the  Orphans'  Court  had  the  exclusive  right  of  Jurisdiction  to  settle  the 
eatate,  an  injunction  ahould  not  be  Issued  to  restrain  the  settlement  of  the  estate 
In  the  Orphans'  Court.  A  preliminary  Injunction  tn  the  existing'  state  of  affalra 
should,  therefore,  be  refused. 

In  Equity.    No.  251  July  Term,  1914.    C.  P.  Allegheny  County. 

Ache  &■  Wassel,  for  plaintiff. 
W.  H.  Lemon,  for  defendant 

Evans,  J.,  May  13,  1914.— The  plaintiff  files  her  bill  alleging  that  the 
defendant,  William  Schenkel,  on  the  nineteenih  day  of  September,  1912, 
signed  and  sealed  a  certain  instrument  of  writing,  wherein  he  recited  that 
be  had  conveyed  certain  real  estate  to  the  plaintiff  and  assif^ned  to  the 
lilaintiff  all  his  interest  in  the  estates  of  his  mother,  Sophie  C.  Schenkel, 
deceased;  of  his  father,  Nicholas  Schenkel,  deceased,  as  well  as  all  claims 
against  the  guardian  or  guardians  of  his,  the  said  defendant's,  estate.  That 
the  consideration  for  the  aforesaid  conveyance  and  assignment  was  Five 
Thousand  ($5,000)  Dollars.  That  on  the  thirteenth  of  October,  1913,  the 
said  William  Schenkel,  without  the  consent  of  the  plaintiEF,  filed  his  petition 
in  the  Orphans'  Court  of  Allegheny  Cotinty,  asking  for  a  citation  on  his 
guardian,  the  defendant,  Edwin  O.  Roenigk,  to  file  his  account  as  guardian, 
and  that  a  citation  was  issued  and  proceeded  in  until  the  said  guardian  was 
ordered  to  file  his  account  by  the  Orphans'  Court  of  Allegheny  County, 
and  has  so  filed  his  account,  which  is  at  the  present  time  on  the  audit  list 
of  that  Court  for  disposition.  That  the  said  William  Schenkel  has  denied 
the  validity  of  the  assignment  of  all  his  interest  in  several  estates  to  the 
plaintiff,  alleging  that  the  same  was  fraudulent  and  void. 

The  bill  prays: 

"First,  that  the  said  William  Schenkel  be  required  to  answer  this  bill 
and  show  why  and  upon  what  grounds  he  has  attempted  to  make  a  col- 
lateral attack  on  the  said  writing  and  deed,  which  he   delivered   to  your 

"Second,  that  your  Honors  make  a  decree  that  the  writing  marked  'Ex- 
hibit A'  and  the  deed  herein  referred  to  are  valid  and  binding  as  between 
plaintiff,  Venie  C.  Schenkel,  and  William  Schenkel,  defendant," 

"Third,  that  the  said  William  Schenkel  be  restrained  from  taking  any 
new  or  additional  proceedings  in  the  Orphans'  Court  of  Allegheny  County 
or  in  any  other  Court  looking  to  a  settlement  for  him  or  a  collection  by 
hjin  of  any  moneys  he  alleges  to  be  due  him  out  of  the  estate  of  his  father, 
Nicholas  Schenkel;  the  estate  of  his  mother,  Sophie  C.  Schenkel;  from  the 
estate  of  his  deceased  guardian,  John  F.  Roenigk,  deceased,  or  from  Edwin 
O.  Roenigk,  his  former  guardian,  and  that  he  be  restrained  from  prosecut- 
ing any  pending  proceedings  he  may  now  have  in  the  Orphans'  Court  of 
Allegheny  County, 

"Fourth,  that  the  said  Edwin  O.  Roenigk,  former  guardian  of  William 
Schenkel,  be  ordered  and  directed  to  pay  and  turn  over  to  your  oratrix  any 
and  all  moneys  and  property  in  his  hands  which  came  into  his  possession 
as  guardian  of  said  William  Schenkel,  and  pending  a  Tmal  decree  upon  the 
within  bill  be  enjoined  from  paying  or  turning  over  to  William  Schenkel 
any  moneys  or  property  that  came  into  his  hands  as  said  guardian." 
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"Fifth,  that  such  decree  be  made  as  your  Honors  may  seem  meet  which 
will  provide  for  the  postponement  of  the  proceedings  in  the  Orphans'  Court 
uf  Allegheny  CouDty  now  being  pursued  by  the  said  William  Schenkel  until 
the  merits  of  this  bill  of  complaint  be  decided  by  this  Court;"  and  for 
general  relief. 

This  case  comes  before  the  Court  in  Equity  on  a  motion  for  prelim- 
inary injunction  to  restrain  further  proceedings  in  the  Orphans'  Court  on 
the  part  of  the  defendant,  William  Schenkel.  The  effect  of  this  would  be 
to  transfer  the  settlement  of  the  guardian's  account  from  the  Orphans' 
Court  to  the  Court  of  Common  Pleas  sitting  in  equity.  There  ia  no  such 
jurisdiction  in  this  Court.  The  Orphans'  Court  has  exclusive  jurisdiction 
to  settle  the  accounts  of  the  guardian,  and  certainly  until  that  Court  does 
finally  settle  the  account  of  the  guardian  with  his  ward,  this  Court  could 
have  no  jurisdiction  in  the  matter.  Whether  or  not  if  the  Orphans'  Court 
should  finally  determine  that  there  is  a  balance  due  the  ward  from  his 
guardian,  this  Court  might  have  jurisdiction  tc  decree  the  payment  of  any 
money  to  the  plaintiff  in  this  case  by  reason  of  the  assignments  alleged 
tf  have  been  made  by  the  ward  is  a  matter  which   it  is  not  now  necessary 

The  preliminary  injunction  is  refused  for  the  reason  above  stated,  that 
its  effect  would  be  to  stop  the  proceedings  in  the  Orphans'  Court  in  the 
settlement  of  the  guardian's  account  and  transfer  that  settlement  to  this 
Court,  a  matter  over  which  we  have  no  jurisdiction. 


In  n  Co-Opentive  BafiUng  Association  Incorporated  Under  Act  of  1893. 

Banking  atsoeiations Usurious  interest Acts  of  May  2&th,  1858,  May  Zird. 

1878,  and  May  l8fA,  1893. 

Co-opera.tive  banking  aasoclatlons  Incorporated  under  the  Act  of  Hay  18th, 
ISIS,  are  BUbJect  to  the  provlstona  of  the  Acts  of  Uay  ISth,  ISSS,  and  Hay  Slrd, 
18T8,  provldinB  respectively  tor  a  lawful  rate  of  Interest  and  the  apiillcatlon  oT 
such  rates  to  banMng  torporatlona  and  such  asai>clatlon8  have  no  right  to  charge 
Interest  at  a  rate  greater  than  six  per  centum  p^r  annum.  Under  the  Act  of  liay 
ISth,  1893,  the  association  should  record  Us  articles  of  association  In  the  office  of 
the  Recorder  of  Deeita  and  also  In  the  office  Of  the  Prothonotary  of  the  county 
in  which  It  Is  engaged  In  business. 

October  20.  1914. 
Hon.  William  H.  Smith, 

Commissioner  of  Banking. 
Harrisburg,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  letter  of  October  I.  1914,  en- 
closing for  its  consideration  a  copy  of  a  brief  filed  by  A.  E.  Hurshman, 
Esq„  Attorney  for  the  Southward  Co-Operative  Banking  Association  of 
Philadelphia. 

This  brief  considers  two  questions  relative  to  co-operative  banking  asso- 
ciations incorporated  under  the  Act  of  18  May,  1893,  P.  L.  89,  concerning 
which  you  have  heretofore  asked  the  opinion  of  this  Department 

The  first  question  is  whether  such  associations  are  permitted  under  the 
law  to  charge  more  than  6%  per  annum  interest  for  the  loans  which  they 
make. 

The  Act  of  28  May,  1858,  P.  L.  622.  provides: 

"That  the  lawful  rate  of  interest  for  the  loan  or  use  of  money,  in  all 
cases  where  no  express  contract  shall  have  been  made  for  a  less  rate,  shill 
•  6%  per  annum." 
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By  the  Act  of  23  May,  1878,  P.  L-  109,  it  was  provided  that: 

"Hereafter  every  contract  for  the  loan  or  advance  of  money,  by  bank- 
ing corporations  heretofore  incorporated  or  hereafter  to  be  incorporated 
under  the  laws  of  this  Commonwealth,  shall  be  subject  to  the  provisions  of 
an  act,  entitled  "An  Act  regulating  the  rate  of  interest,"  approved  May 
28,  1858." 

As  was  pointed  out  by  Mr.  Justice  Trunkey,  in  Lebanon  National  Bank 
vs.  Karmany,  98  Pa.,  65,  1881,  the  Act  of  1878  was  not  passed  because  banks 
had  any  right  to  charge  usurious  interest  before  the  Act  was  passed,  but 
because  "it  was  well  to  remove  any  ground  for  said  fictitious  claims,  and 
in  doing  so  no  validity  or  sanction  was  given  those  which  were  previously 
made." 

In  this  case  it  is  clearly  and  emphatically  pointed  out  that  under  the 
laws  of  the  State  of  Pennsylvania  it  is  illegal  for  parties  to  contract  for  a 
greater  rate  of  interest  than  6%. 

That  this  policy  of  the  State  is  to  be  rigidly  observed  is  evidenced  by 
the  strictness  with  which  the  courts  have  held  agreements,  which  were 
essentially  usurious,  to  be  unlawful,  however  carefully  their  usurious  char- 
acter may  have  been  disguised.  A  striking  instance  is  found  in  the  case  of 
Thompson  vs.  Prettyihan,  231  Pa.,  1  (1911),  in  which  even  the  giving  of 
a  release  was  held  not  to  prevent  the  recovery  of  a  usurious  charge. 

In  only  one  class  of  contracts  has  the  prohibition  against  usury  been 
lifted,  and  that  is  in  the  case  of  loans  by  building  associations.  The  neccj^t 
Eity  for  a  direct  legislative  exemption  of  these  associations  was  recognized, 
and  it  was  provided  by  the  Act  of  29  April,  1874,  P.  L.  73.  in  Section  37, 
clause  6  (at  page  98): 

"No  premiums,  fines  or  interest  on  such  premiums  that  may  accrue  to 
the  said  corporation  according  to  the  provisions  of  this  Act  shall  be  deemed 
usurious,  and  the  same  may  be  collected  as  debts  of  like  amount  are  now 
by  taw  collected  in  this  Commonwealth." 

Even  in  the  case  of  building  associations  the  courts  required  that  loans 
should  be  made  after  open  bidding,  in  strict  compliance  with  the  provisions 
of  the  building  association  act,  in  order  that  the  building  associations  could 
take  advantage  of  the  exemption  from  the  prohibition  against  usurious  in- 
terest. An  instance  of  that  strictness  is  given  in  Stoddart  vs.  Myers,  52 
Super.,  179  (1912).  The  requirement  of  open  bidding  has  now  been  removed 
by  the  Act  of  14  May,  1913,  P.  L-  205,  which  provides; 

"No  premiums  contracted  for  under  this  i       ' 
ding  shall   be   deemed   usurious,  although   in 
interest." 

It  is  very  likely  that  building  associations  were  exempted  from  the 
usury  law  on  account  of  the  fact  that  they  were  entirely  co-operative  and 
that  the  high  interest  paid  by  the  member  as  a  borrower  was  likely  to  be 
greatly  reduced  by  the  profits  from  the  high  interest  rates  paid  by  others 
and  which  came  to  him  as  a  stockholder. 

It  may  be  that  co-operative  banking  associations  incorporated  under 
the  Act  of  1893  might  have  been  exempted  by  the  Legislature  for  a  similar 
reason,  although  the  purely  co-operative  features  of  a  building  association 
are  not  compulsory  upon  a  co-operative  banking  association. 

However  that  may  be,  the  fact  is  that  the  Legislature  did  exempt  build- 
ing associations  from  the  usury  laws,  and  that  it  not  only  did  not  exempt 
"banking  corporations,"  but  specially  provided  by  the  Act  of  IS78  that  all 
such  heretofore  or  hereafter  incorporated  should  be  subject  to  the  usury  law. 

And  while  it  may  be  true  that  if  such  associations  are  properly  con- 
ducted, the  excessive  interest  charges  may  be  returned  to  the  borrowers  in 
the  form  of  dividends,  yet  this  constitutes  no  warrant  to  exempt  such  asso- 
ciations from  the  plain  language  of  the  Act  of  1878.     Moreover,  the  opera- 
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tion  of  a  co-operative  banking  association  is  not  sufficiently  similar  to  the 
relation  between  partners  who  contract  with  each  other  for  a  return  upon 
their  capital  in  excess  of  6%,  as  to  bring  a  borrower  from  a  co-operative 
banking  association  within  the  rule  laid  down  tn  the  case  of  partners  in 
such  cases  as  Duffy  vs.  Gilmore,  202  Pa..  444,  1902. 

Further,  the  co-operative  banking  act  providing  tor  the  incorporation 
of  co-operative  banking  associations  expressly  provides,  as  in  the  case  of 
other  corporations  possessing  banking  and  discounting  privileges,  that  com- 
pliance must  be  had  with  the  requirements  of  Section  11,  Article  16  of  the 
Constitution.  The  Act  further  provides  that  "no  such  association  shall 
commence  business  until  the  financial  standing,  responsibility  and  character 
of  the  original  stockholders  shall  have  been  approved  and  certified  by  the 
superintendent  of  the  banking  department  of  the  Commonwealth."  Such 
co-operative  banking  associations  are  also  made  subject  to  the  control  of 
the  banking  department  by  Section  1  ot  the  Act  of  February  U,  1895,  cre- 
ating the  banking  department,  and  defining  its  purpose  and  authority  and 
designating  what  corporations  shall  be  subject  to  supervision  and  exemp- 
tion by  the  commissioner  of  said  department. 

In  my  opinion,  therefore,  as  a  result  ot  what  has  been  said,  a  co-op- 
erative banking  association  incorporated  under  the  Act  of  1893  is  subject 
to  the  provisions  of  the  Acts  of  1878  and  1858  above  mentioned. 

You  are,  therefore,  specifically  advised  that,  a  co-operative  banking 
association  has  no  right  to  charge  interest- at  the  rate  of  more  than  6% 
per  annum. 

The  second  question  is  whether  the  articles  of  association  of  a  co-op- 
erative banking  association  should  be  filed  and  recorded  in  the  office  of 
the  Prothonotary  of  the  Court  in  which  the  Association  does  business,  or 
in  the  ofHce  ot  the  Recorder  of  Deeds  of  said  County. 

The  Act  of  1893  provides  in  Section  2  that  a  copy  of  the  articles  "shall 
be  hied  and  recorded  in-  the  office  of  the  clerk  of  the  cmmty  in  which  the 
ofRce  of  the  association  shall  be  located,  and  the  said  clerk  shall  certify 
by  bis  official  signature  and  seal  of  his  office  that  the  said  certified  copy  of 
said  articles  has  been  filed  and  recorded  in  his  office." 

There  is  no  official  in  the  counties  of  this  State  who  is  properly  desig- 
nated as  the  "clerk,  of  the  county."  The  use  of  those  words  in  the  Act 
of  1893  confirms  the  suspicion  which  a  reading  of  the  Act  engenders,  that 
it  was  copied  verbatim  front  the  laws  of  some  other  state  where  the  func-  ' 
tions  ot  such  associations  were  better  understood  than  they  are  in  Penn- 
sylvania. 

Under  the  circumstances  the  safest  rule  for  your  department  to  adopt 
is  to  require  recording  in  the  office  of  the  Recorder  of  Deeds  of  the  county 
in  which  the  office  of  the  association  is  located,  where  the  articles  of  asso- 
ciation ot  other  corporations  must  be  recorded  under  the  General  Corpora- 
tion Act  of  1874,  and  also  in  the  office  of  the  Prothonotary  or  Clerk  ot  the 
Courts  of  such  county,  where  partnerships  must  be  registered  under  the 
Act  of  April  14,  1851.  P.  L.  615,  Section  13. 

Tf  either  of  these  offices  refuse  to  accept  the  articles  of  association  for 
record,   mandamus   proceedings   may   be   brought   and   a   judicial   interpreta- 
tion obtained  of  the  ambiguous  language  of  the  Act  of  1893. 
Very  truly  yours, 

JOHN  C.  BELL, 

Attorney  General. 
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leaves   of   a   ledgir -Attorney Con^denlinl   communication. 

In  provlDK  &  claim  (or  beer  aold  the  decedent,  detached  sheeta  of  a  loose  leaf 
ledger,  wblch  do  not  specify  the  quantity  of  beer  gold,  are  not  auch  entries  as  are 
required  in  a  book  of  orlsinal  entry  and  cannot  tberefore  be  used  as  evidence  of 
the  debt  of  the  decedent. 

The  admloalon  by  the  decedent  to  his  attorney  that  a  certain  claim  for  which 
he  was  being  prosecuted  was  a  valid  and  ezlstlnK  one  cannot  be  proved  by  th« 
testimony  of  the  attorney.     The  communication  1b  a  confldenllal  one- 
Decedent's    Est&te.     No.    80    October   Term,    1913.     O.    C.    Allegheny 
Connty. 

Thomas  &•  Arthur,  for  accountant. 
Williams  &  Edwards,  for  exceptant. 

Over,  J.,  April  28,  1914.— The  executrix  of  the  eslate  of  Andrew  A.  Dinan, 
has  presented  a  claim  against  this  estate  for  $598.00,  with  interest  from  January 
1st,  1909,  for  beer  alleged  to  have  been  sold  and  delivered  to  the  decedent. 

In  support  of  the  claim  sheets  taken  out  of  a  loose  ledger,  kept  by  the 
clumant  on  which  the  bookkeeper  testified  charges  were  made  against  the 
decedent,  from  the  original  record  or  slips  turned  in  by  the  claimant's  driv- 
ers, were  offered  in  evidence,  and  objections  thereto  sustained.  The  sale 
slips  or  records  of  the  drivers  were  not  produced,  nor  was  the  ledger.  The 
leaves  offered  seem  to  have  been  removed  from  the  ledger  for  some  time,  as 
the  claimant  kept  the  sheets  in  the  ledger  until  the  book  was  filled,  and  then 
took  those  containing  the  oldest  entries  out  and  "filed  them  in  another 
loose  leaf." 

In  Hoover  vs.  Gehr,  62  Pa.,  136,  it  was  held  that  it  is  not  a  valid  objec- 
tion to  the  book  as  one  of  original  entries,  if  it  is  kept  in  ledger  form,  and 
that  "If  a  servant  in  delivering  goods  makes  memoranda  and  on  the  same  or 
next  day  entries  are  made  from  them  by  a  master  into  his  books,  these  are 
Looks  of  original  entries." 

We  think,  however,  the  book  in  which  entries  are  made  must  be  perma- 
nent in  form.  The  cases  and  textbooks  discussing  the  question,  refers  to 
books  in  which  the  original  entries  were  made.  They  must  be  those  used 
in  the  regular  course  of  business  and  kept  as  books  of  accounts;  Jones' 
Evidence,  Section  571.  The  reason  for  requiring  the  entries  to  be  made  in 
books  is  obvious,  as  it  would  be  very  difficult  for  false  entries  to  be  made  in 
them  without  detection,  whilst  if  the  entries  are  made,  as  here,  on  leaves  of 
a  loose  ledger,  which  can  be  detached,  leaves  could  be  removed  or  added 
without  it  appearing  from  an  inspection  of  the  ledger  that  this  had  been 
done,  and  unscrupulous  persons  could  manufacture  testimony  in  their  own 
behalf,  without  fear  of  detection.  The  objections  to  the  leaves  offered  in 
evidence  here  must  therefore  be  sustained. 

One  witness  testified  that  he  was  with  the  executrix  when  she  presented 
a  bill  to  the  decedent  requesting  payment,  and  she  replied,  "I  likes  to  do  it 
but  I  can't  do  it,  I  haven't  got  it";  but  the  amount  of  the  bill  was  not  men- 
tioned, nor  did  the  witness  know  it,  SO  that  the  testimony  of  this  witness 
fails  to  establish  the  claim. 

Suit  was  brought  on  this  claim  in  1909,  and  the  claimant  called  deced- 
ent's attorney  to  testify  to  her  admission  that  she  owed  part  of  the  bill;  but 
ac  an  attorney  is  not  competent  to  testify  to  confidential  communications 
and  knowledge  derived,  wholly  or  in  part,  from  private  and  professional 
intercourse;  Kramer  vs.  Kisler,  187  Pa.,  232;  Bennett's  Estate,  8  W.  N.  C,  287, 
and  as  the  communications  to  the  witness  were  of  that  character,  he  is  in- 
competent, and  the  objections  to  his  testimony  are  sustained. 

The  claim  not  having  been  proven,  it  is  therefore  not  allowed. 
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It  appears  from  the  List  of  Liens  that  there  is  an  unsatisfied  judgment 
against  the  decedent  in  favor  of  Nick  Subasic,  entered  March  2tith,  1907,  at 
296  April  Term,  1907,  for  $572.00.  The  plaintiff  claims  there  is  due  him 
$270.00  on  this  judgment;  but  we  find  from  the  evidence  that  he  has  been 
paid  in  full,  and  distribution  will  only  be  made  of  sufficient  amount  to  pay 
the  record  costs. 

None  of  the  cntrifs  on  the  detached  sheet  of  ihe  loose  leaf  ledger  produced 
here  to  prove  the  claim  ol'  the  i-xectitrix  of  Andrew  A.  Dinan,  against  this  estate, 
Specify  the  (juantity  of  beer  sold,  and  are  clearly  not  such  entries  as  are  required 
in  a  t-^iA  of  original  ?n(ry.  They  rire  not  competent  evidence  for  this  reason,  and 
It  is  not  necessary  therefore  to  liecide  whether  the  Auditing  Judge  erred  In 
holding  that  books  of  original  entry  must  be  in  permanent  form,  and  the  excep- 
tions to  the  disallowance  of  the  claim  are  disstnissed. 


New  York  ft  PhilwleliriiU  Coal  A  Coke  Co.  ve.  HcTersdale  Coal  Co. 

C ontracl^-^Corresfoudeiice Pover  oi  Secretary  to  bind  Corporation  without 

ratification  by  Board  of  Directors. 

Plaintiff,  a  New  York  corporation,  made  an  offer  by  letter  to  a  Pennsylvania 
corporation,  defendant,  to  buy  a  certain  amount  of  coal  at  a  price  Btateil,  tOKether 
with  terms  of  delivery.  Tbls  offer  waa  accepted  by  letter  signed  by  company 
tlirOUKh  lt>  Becretar7,  When  plaiotilT  corporation  aubmltted  a  formal  contract, 
embracitiK  terms  named  In  correspondence,  defendant  refused  lo  siBii,  for  the 
reason  that  secretary  had  no  autborlty  to  make  contract  without  ratttlcation  by 
board  of  directors,  and  even  If  he  bad  such  authority,  there  was  no  contract.  Held. 
Thai  the  correspondence  formed  a  complete  contract,  and  that  ratlflcatlon  by  board 
of  directors  was  unnecessary,  in  that  the  secretary  bad  not  signed  as  an  indi- 
vidual, but  as  aecretAry  of  defendant  company,  particularly  aa  letter  heada  Indi- 
cated that  secretary  was  also  treasurer  and  general  manager. 

Appeal  from  refusal  to  take  off  a  Non-Suit  Reversed.  No.  1878  October 
Term,  1914.    United  Stales  Circuit  Court  of  Appeals, 

Henry  Winthrop  Hardon.  of  the  New  Vork  Bar.  and 
Chauttcey  l.obingier,  counsel  and  attorney  for  plaintiff. 
Roger  Knox  and  Sterling,  Hie^'ff   A"  Maiheifs,  counsel  and  attorney   for 
defendant. 

McPhehson.  J.,  November  10,  1914.— The  plaintiff  in  this  suit,  a  New 
Jersey  corporation  doing  business  in  New  York  City,  is  seeking  to  recover 
damages  from  the  M»ycrsdale  Coal  Company,  a  Pennsylvania  corporation  min- 
ing bituminous  coal  in  Ihe  western  part  of  the  state.  The  statement  of  claim 
asserts  that  a  contract  to  deliver  coal  was  made  hy  correspondence  in  August, 
1912,  while  the  principal  defense  is  a  denial  of  the  contract  The  trial  judge 
'unstained  the  defense  and  entered  a  compulsory  non-suit,  refusing  a  silhsequent 
motion  to  set  it  aside.  Under  the  Pennsylvania  practice  such  a  motion  is  neces- 
sary before  a  writ  of  error  can  be  taken. 

The  facts  are  as  follows : 

Early  in  August,  1912,  a  representative  of  the  plaintiff  called  upon  the  de- 
fendant in  Pennsylvania,  and  had  some  conversation  concerning  a  proposed  eon- 
tract  for  the  sale  of  coal.  On  August  9ih  the  defendant  wrote  the  following 
letter : 
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'■Meyersdalc,  Pa„  Aug.  9.  1912. 
New  York  &  Phila.  Coal  &  Coke  Co., 
Produce  Exchange  ISuilding, 
New   York,    N.   Y. 
Gentlemen : 

We  had  a  very  pleasant  call  this  morning  from  your  representative,  Mr. 
rturrows,  and  made  him  a  quotation  on  rontract  for  deliveries  to  run  to  April  1, 
!913.  at  $1.00  per  gross  ton.  I.  o.  h.  cars  our  mine,  on  our  Stauffer  No.  1  coal. 
This  to  be  shipped  at  the  rate  of  from  2JX<0  to  2,500  tons  per  month. 

Trusting  that  this  quotation  will  meet  with  your  approval  and  that  we  will 
t>e  favored  with  your  order  which  will  receive  our  prompt  and  careful  attention. 

Very  truly, 

Meyersdale  Coal  Company, 

W.  T.  Hoblitzell, 

Secretary." 
To  this  letter  the  plaintiff  replied  on  August  13: 
"Your   letter   of   the  9lh   instant   was   duly   received   by   us.  and   wc   note   its 


We  have  today  taken  the  matter  up  with  our  ^tr.  Burrows,  and  have  decided 
10  accept  votir  offer  for  2.5(X)  tons  per  month  of  vour  Stauffer  No.  1  coal  from 
August  15th.  1912,  10  March  31.st.  Wi.  at  the  rate  of  $1,00  per  Ion  of  2^40  lbs. 
f.  o.  b,  cars  at  the  mine.  Yoii  car  commence  shipment  on  this  contract  on 
Thursday  next  the  ISth  instant,  wWch  will  mean  that  for  the  last  half  of  August 
you  will  have  to  send  us  1,2.^0  tors.  Please  until  further  notice  consign  the  coal 
to  us  at  the  St,  George  Coal  Pier?.  Staten  Island.  N.  Y.  You  understand  that 
we  wish  the  monthly  shipment  spread  over  each  montb,  and  by  that  we  mean 
iiot  to  ship  any  large  amount  on  one  day  and  then  not  ship  any  more  for  a  long 
time,  Wc  will  in  the  course  of  a  few  days  make  up  the  form  of  contract  cover- 
ing this  purchase,  and  send  it  to  vou,  and  in  the  mean  time  this  letter  will  be 
sufficient  authority  for  you  to  go  ahead  with  shipnients. 

Please  do  not  forget  that  when  onr  Mr  liurrows  was  at  your  Stauffer  mine 
<'n  Friday  last  he  saw  that  the  coal  was  by  no  means  as  clean  as  it  should  be,  and 
so  reported  it  to  your  Mr.  W.  T.  Hcblitzell,  and  he  promised  that  he  would  do 
jiis  utmost  to  have  the  coal  made  cleaner,  which  we  trust  will  be  done,  as  dirty 
coal  is  of  no  use  in  our  business.' 

On  .August  16,  the  pbinlifl  wrote  again,  ^ayinu;: 

'"Wc  wrote  you  last  on  the  1.1th  instant,  and  have  not  since  received  any  of 
your  esteemed  favors 

Wc  herewith  hand  you  ;he  contract  for  the  eighteen  thousand  seven  hundred 
and  fifty  tons  of  Stauffer  No.  1  coal  that  we  have  bought  from  you,  and  will 
I'l"  glad  if  you  will  sign  it  and  return  one  of  the  copies  to  us.  We  have  made 
this  contract  to  read  the  s;irai:  as  our  contracts  with  others,  and  we  have  no  doubt 
;.ou  will  find  it  satisfactory." 

In  this  letter  of  August  Ifi,  the  following  writing  was  enclosed; 

"This  contract  made  this  thirteenth  day  of  August,  1912,  by  and  between  the 
.Meyersdale  Coal  Company  of  Mcversdale,  Pa.,  hereinafter  called  the  seller,  and 
fhe  New  York  and  Philadelphia  Coal  &  Crke  Company,  of  New  York,  N.  Y., 
hereinafter  cilled  the  buyer.  The  seller  agrees  to  sell,  and  the  buyer  agrees  to 
buy  cighti-cn  thousr.nd  5even  hundred  iind  fifty  tons  of  2,240  lbs.  of  Stauffer 
N'o.  1  bituminous  coal  from  ihc  seller's  mine  al  Listic,  Pa.,  for  seven  and  one-half 
months  beginning  on  .\ugusr  fiftti^nth.  or  sixteenth,  nineteen  hundred  and  twelve 
I'nd  ending  on  March  thirty-first,  nineteen  hundred  and  thirteen,  on  the  follow- 
ing terms  and  conditions  * 

Price  lo  be  one  dollar  per  ton  of  2,240  lbs-  free  on  board  cars  at  the  mine. 

The  seller  is  to  Jelivcr  and  the  buyer  is  to  take  two  thousand  five  hundred 
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'.ons  i>f  2,240  lb?,  monthly  during  the  term  of  this  contract,  excepting  during  the 
last  half  of  August,  nineteen  hundred  and  twelve,  during  which  period  the  seller 
is  to  deliver  and  the  buyer  is  lo  lake  twelve  hundred  and  fifty  tons  of  2,240  lbs. 

Payments  are  to  be  made  by  the  buver  mailing  its  check  to  the  seller  at 
Meyersdale,  Pa.,  not  later  than  the  twentieth  day  of  each  month  for  all  ihe  coal 
shipped  it  from  the  mine  during  the  previous  month. 

Railroad  weights  are  to  govern  all  payments. 

Th^  sellff  agrees  to  do  it'  nlmoM  to  keep  the  coal  delivered  to  the  buyer 
nnder  this  contract  as  clean  as  possible. 

It  is  hereby  agreed  that  if  the  sHler  should  at  any  time  during  the  life  of 
:his  contract  desire  to  directly  or  indirectly  sell,  lease,  transfer,  or  in  any  other 
way  dispose  of  its  SlaufTer  mine  at  Listie,  Pa.,  or  the  coal  therein,  it  can  only 
do  so  provided  it  can  make  arrangements  for  this  contract  to  be  carried  out  in 
all  its  terms  iind  conditions  to  its  end  on  the  thirty-first  day  of  March,  nineteen 
hundred  and  thirteen. 

The  parties  to  this  contract  are  not  to  be  held  responsible  for  failure  to  deliver 
or  receive  the  coal  in  case  of  strikes  or  accidents,  failure  to  delay  of  transportation 
facilities,  or  other  causes  beyond  their  control,  both  at  the  mine,  and  at  tidewater 
or  other  places, 

.Accepted  Accepted : 

New  Vork  and  Philadelphia  Coat  &  Coke  Co., 
''Signed)     Robt.  H.  Burrows, 

Treasurer." 

Il  will  be  observed  thnt  certain  terms  are  proposed  by  this  'writing  that  had 
not  yet  appeared  in  the  correspondence,  and  accordingly  Ihe  letter  and  Ihe  writing 
taken  together  roust  b;  regarded  as  a  ncv;  offer.  With  the  exception  of  one  term 
the  defendant  accepted  this  offer  on  .\u8nst  19  in  the  fallowing  letter: 

"Yjur  favor  of  August  16th  receivtd,  with  contract  enclosed.  In  reply  we 
i:ote  thpt  you  have  made  this  contract  to  read  as  from  August  15th,  Owing  to  the 
shortage  of  cars  that  we  have  had  during  .August  and  on  account  of  some  orders 
that  we  have  had  on  hand  it  is  ncce^sarv  for  us  to  ask  that  you  make  this  con- 
tract to  read  from  September  Ipt,  at  .i  monthly  rate  of  2,S00  tons  to  March  31st, 
1913. 

If  it  is  at  all  possible  for  us  lo  do  so,  wc  will  make  up  the  tonnage  as  from 
August  15th,  but  do  not  want  to  bind  ourselves  up  for  any  shipments  before  Sep- 
tember 1st,  as  it  i^  going  to  lake  us  until  that  time  to  clean  np  orders  that  we 
liave  on  hand. 

Kindly  advi.se  if  this  will  be  satisfactory. 

Very  truly, 

Meyersdale  Coal  Company, 

W,  T.  Hoblitzell, 

Secretary," 

On  August  20,  the  plaintiff  agreed  to  the  proposed  change  of  date  from 
August  15  to  September  1,  aaying: 

"We  have  your  letter  of  yesterday  and  note  its  contents.  It  is  quite 
agreeable  to  us  to  make  the  contract  to  read  from  September  1,  1912,  at 
the  monthly  delivery  of  2500  tons  to  March  31st,  1913,  as  you  request. 
We  now  therefore  hand  you  the  contract  drawn  up  covering  this  period 
of  seven  months,  and  ask  that  you  will  kindly  sign  the  same  and  return 
one  copy  to  us,  and  also  please  return  us  the  two  other  forme  that  we 

If  you  will  find  it  convenient  to  send  us  any  of  your  Staufler  Coal 
during  the  balance  of  this  month  at  the  price  of  $1,00  per  ton  of  2240 
lbs.  f-  o,  b.  cars  at  the  mine  you  can  do  so  as  a  separate  deal  from  the 
contract  and  you  can  send  it  to  St.  George  Coal  Piers,  N,  Y. 
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Did  you  receive  our  letter  of  the  13lh  of  this  month  as  we  have  had 
no  acknowledgment  of  it  from  you." 

The  price  of  coal  began  to  rise  early  in  September,  and  (whether  for 
this  or  for  some  other  reason)  the  defendant  made  no  deliveries.  On 
February  15,  1913,  the  plaintiff  brought  a  suit  in  equity  in  the  Western 
District  of  Pennsylvania,  and  on  June  24,  this  was  transferred  by  Judge 
Young  to  the  law  side  of  the  Court.  In  the  court  of  appeals  there  was 
some  dispute  whether  the  agreement,  (if  made  at  all)  was  an  entire  con- 
tract, and  whether  the  suit  had  been  prematurely  brought  because  the  bill 
in  equity  was  tiled  before  April  1.  Naturally  this  question  was  not  con- 
f-idered  in  the  District  Court,  recovery  being  denied  on  other  grounds; 
and  we  need  only  say  briefly  that  if  the  'contract  was  made  the  plaintiff 
was  entitled  to  recover  damages  in  some  amount,  leaving  the  proper  measure 
to  be  determined  at  another  trial. 

The  principal  defenses  were,  (1)  that  W.  T.  Hoblitzell  had  no  au- 
thority to  make  the  contract,  and  (2)  that  even  if  he  had  such  authority 
no  contract  had  actually  been  made;  that  nothing  except  negotiations  had 
passed  between  the  parties,  and  that  the  contract  was  not  to  come  into 
existence  until  the  writing  should  be  signed.  On  the  question  of  Hoblitzell's 
authority,  we  think  the  plaintiff  made  out  a  prima  facie  case.  The  letters 
are  not  signed  fay  him  as  an  individual,  but  are  signed  in  the  defendant's 
rame,  authenticated  by  Hoblitzell  as  secretary;  and  moreover  there  was 
evidence  that  on  the  letter-head  of  the  defendant's  communication  of 
August  19  (which  was  proved  by  the  introduction  of  a  copy,  the  original 
having  been  lost)  Hoblitzell  was  described  not  only  as  Secretary,  but 
also  as  treasurer  and  general  manager.  This  was  sufficient  evidence  to  go 
to  the  jury  on  the  question  of  his  authority  to  bind  the  defendant. 

But  in  both  courts  the  stress  of  the  dispute  was  laid  on  the  language 
of  the  letters  themselves,  and  it  is  upon  this  that  the  decision  of  the 
learned  trial  judge  is  put.  The  force  of  his  argument  must  be  admitted, 
bnt  we  are  obliged  to  disagree  with  his  conclusion.  As  we  read  the  letters 
they  show  a  complete  meeting  of  minds  upon  all  terms  of  the  contract,  and 
we  regard  the  signing  of  the  suggested  form  merely  as  a  desirable  con- 
venience and  not  as  a  condition  precedent.  The  plaintiffs  letter  of  August 
16.  with  the  enclosed  writing,  stated  definitely  the  terms  on  which  the 
plaintiff  was  willing  to  make  the  contract,  and  to  these  terms  the  de- 
fendant agreed  on  August  19,  making  the  single  exception  that  the  time 
for  initial  delivery  should  be  changed.  This  was  a  counter  proposition, 
but  it  dealt  with  one  term  only,  and  when  the  plaintiff  agreed  to  the 
change  the  contract  was  complete,  and  nothing  more  was  needed  to  bind 
both  parties.  We  do  not  find  in  the  letters  the  intention  of  either  party 
i!Ot  to  be  bound  until  a  formal  writing  had  been  signed,  and  in  this  respect 
the  case,  differs  essentially  from  several  decisions  that  have  been  cited. 

Further  discussion  seems  to  be  needless.  No  terms  was  left  unsettled; 
everything  had  been  agreed  upon,  either  expressly  or  by  plain  implication 
or  reference;  and  we  see  no  sulBcient  ground  for  supposing  that  the  exe- 
cution of  a  formal  writing  was  made  a  condition  precedent  to  the  taking 
effect  of  the  contract.  Many  authorities  on  this  subject  will  be  found  in 
9  Cyc,  288,  note  99;  in  7  A.  &  E.  Ency.,  140,  notes  1  and  2;  and  in  29 
L.  R.  A.,  431,  note  to  Sanders  vs.  Pottlitzer  &c.  Co. 

The  judgment  is  reversed  and  a  new  venire  is  awarded. 
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Tealator  created  for  the  beneflt  of  his  three  daughters  the  following:  trust: 

"Second;  I  order  and  direct  that  the  equal  one-third  of  all  of  my  Income 
•rtBtng-  from  the  residue  of  my  said  estate,  be  paid  to  each  of  my  said  three 
daughters  for  and  during  the  term  of  their  respective  mttuml  Uvea.  And  In  the 
event  of  the  death  of  either  or  any  of  my  said  daughters  without  leaving  Issue, 
then  the  Income  arising  from  the  entire  corpus  shall  tie  payable  to  the  survivors 
or  BurvivoT  of  them,  said  daughters;  If  survivors  In  equal  shares  to  each. 

"Third:  I  give,  'bequeath  and  devise  the  corpus  of  the  said  trust  estate  to 
the  laeue  of  my  said  daughters  as  follows:  The  Issue  of  any  deceased  daughter 
shall  receive  a  share  In  said  trust  estate,  which  shall  be  paid  over  and  delivered 
to  such  Issue,  which  share  shall  at  Ihe  final  distribution  of  the  estate  be  equal  to 
the  share  received,  or  to  be  received,  by  the  Issue  of  any  other  deceased  daughter, 
so  that  on  flnal  distribution  of  the  estate  the  respective  Issue  of  my  daughters 
shall  as  a  class  have  shared  equally  In  said  trust  estate.  And  I  order  and  direct 
that  payment  and  distribution  be  made  by  the  trustee  In  accordance  herewith." 

HlB  three  daughters  survived  him  but  one  of  them  died  shortly  after  his 
death,  leaving  two  children  to  survive  her. 

Held  that  the  testator  Intended  the  Issue  of  the  deceased  daughter  to  take  the 
one-third  of  the  trust  estate  and  that  It  should  tie  distributed  to  such  Issue  at  the 
mother's  death,  the  Intention  of  the  testator  being  thai  the  issue  of  each  daughter 
should  constitute  a  separate  class. 

Decedent's  Estate.    No.  492  September  Term.  1914.    O.  C.  Allegheny  County. 


■Over,  P.  J.,  October  28.  1914.  — Wm.  B.  Hays  died  testate,  giving  in 
the  first  paragraph  of  his  will  the  residue  of  his  estate  to  the  Fidelity  Title 
&  Trust  Company,  for  the  benefit  of  his  three  daughters,  upon  the  follow- 
ing trust: 

"Second.  I  order  and  direct  that  the  equal  one-third  of  all  of  the  income 
arising  from  the  residue  of  my  said  estate,  be  paid  to  each  of  my  said  three 
daughters  for  and  during  the  term  of  their  respective  natural  lives.  And  in 
the  event  of  the  death  of  either  or  any  of  my  said  daughters  without  leaving 
issue,  then  the  income  arising  from  the  entire  corpus  shall  he  payable  to 
the  survivors  or  survivor  of  them,  said  daughters;  if  survivors  in  equal 
shares  to  each. 

"Third.  I  give,  bequeath  and  devise  the  corpus  of  the  said  trust  estate 
to  the  issue  of  my  said  daughters  as  follows:  The  issue  of  any  deceased 
daughter  shall  receive  a  share  in  said  trust  estate,  which  shall  be  paid  over 
and  delivered  to  such  issue,  which  share  shall  at  the  final  distribution  of 
the  estate  be  equal  to  the  share  received,  or  to  be  received,  by  the  issue  of 
any  other  deceased  daughter,  so  that  on  final  distribution  of  the  estate  the 
respective  issue  of  my  daughters  shall  as  a  class  have  shared  equally  in 
said  trust  estate.  And  I  order  and  direct  that  payment  and  distribution  be 
made  by  the  trustee  in  accordance  herewith." 

His  three  daughters  survived  him;  one  of  them  died  April  11th,  1914, 
leaving  two  children  to  survive  her. 

Counsel  for  the  trustee  contends  that  the  issue  of  testator's  three  daugh- 
ters, upon  their  death,  take  as  one  class,  distribution  will  be  per  capita; 
that  the  members  of  this  class  cannot  be  determined  until  the  death  of  all 
the  daughters,  and  that  distribution  should  he  suspended  of  the  one-third 
of  the  corpus  and  income  here  accounted  for  until  that  occurs. 

That  this  contention  is  untenable  seems  reasonably  clear.  In  the  third 
paragraph  of  the  will  testator  gives  the  corpus  of  the  estate  to  the  issue  of 
his  three  daughters,  and  directs  that  "the  issue  of  any  deceased  daughter 
shall  receive  a  share  in  said  trust  e'^tale,  which  shall  be  paid  over  and  de- 
livered to  such  issue."  Although  he  does  not  expressly  state  what  this 
share  shall  be,  nor  the  time  when  paid,  yet  as  the  surviving  daughters  do 
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not  lake  the  income  payable  during  her  lifetime  to  a  deceased  daughter 
It^aving  issue,  he  evidently  intended  the  issue  of  such  deceased  daughter 
should  take  the  onc'third  of  the  trust  estate,  and  that  it  should  oe  distributed 
to  such  issue  at  their  mother's  death.  The  issue  of  each  daughter  thus  con- 
stituted a  separate  class.  He  next  provided  for  equality  in  the  final  dis- 
tribution of  the  corpus  between  the  classes  by  saying,  "which  shares"  (that 
is  the  share  of  each  class)  "shall  at  the  final  distribution  of  the  estate  be 
equal  to  the  share  received,  or  to  he  received  by  the  issue  of  any  other 
deceased  daughter,"  and  thus  treats  the  issue  of  each  daughter  as  a  separate 
class.  But  he  also  said  "so  that  on  final  distribution  of  the  estate  the  re- 
spective issue  of  my  daughters  shall  a.3  a  class  have  shared  equally  in  said 
trust  estate."  The  word  "respective"  is  thus  defined  in  Webster's  Diet., 
"relating  to  particular  persons  or  things  each  to  each,"  and  he  evidently 
meant  that  the  issue  of  each  daughter  should  constitute  a  separate  class. 
As  he  speaks  of  the  final  distribution  of  the  trust  estate,  he  seems  to  have 
intended  that  there  should  be  previous  distributions  of  part  of  it.  if  any  of 
his  daughters  died  leaving  issue. 

Distribution  will,  therefore,  be  made  to  the  children  of  the  deceased 
daughter  of  one-third  of  the  corpus  estate,  and  the  income  accruing  thereon 
since  their  mother's  death. 


Richardson  vs.  Flower. 

Negligence Promise  to  repair Promise  to  get  nrco  machine. 

In  an  action  for  peraonal  injuries  sustained  in  putting  on  an  automobile  tire, 
tbe  evidence  vas  that  FlalntlS  complained  to  bis  employer  of  the  condition  of 
the  wheel  and  the  employer  said  lie  was  not  going  to  use  tt  very  long,  but  bad 
an  order  in  for  a  new  car.  Held,  That  this  was  equivalent  to  a  promise  to 
repair,  and.  therefore,  plaintiff  was  not  guilty  of  c 


Shafer,  J.,  May  9,  1914.— Plaintiff  was  the  chauffeur  of  the  defendant. 
A  week  or  so  before  the  accident  which  is  the  subject  of  the  action  the 
chauffeur  had  trouble  in  putting  on  a  new  tire.  The  tire  in  the  defendant's 
machine  was  held  in  place  by  a  band  with  a  clutch  at  each  end  which  was 
intended  to  pass  into  a  hole  in  the  rim  of  the  wheel  and  be  held  there  by 
a  projection  on  the  clutch  or  lug  when  air  was  put  into  the  tube,  by  the 
expansioii  of  the  tube  itself  against  the  band.  He  had  difficulty  in  making 
the  clutch  stay  in  the  hole  provided  for  it.  He  told  his  employer  that  there 
was  something  wrong  with  the  wheel  and  that  he  could  not  keegi  the  ring 
in  the  channel,  and  that  it  ought  to  be  examined  by  an  expert  that  knew 
something  about  a  ring,  and  bis  testimony  is  that  the  defendant  told  him 
that  he  did  not  wish  to  get  any  repairs  made  on  the  wheel  as  he  had  an 
order  in  for  a  new  car.  Thereafter  while  attempting  to  put  a  new  tire  on 
the  wheel  in  question,  at  the  garage  of  the  defendant,  he  was  unable  him- 
self to  pull  the  ring  or  bard  into  place,  and  procured  the  assistance  of  one 
of  the  maids  in  the  house,  and  with  her  assistance  got  the  ring  in  place. 
He  then  applied  air  from  a  charged  vessel  kept  for  that  purpose,  where- 
upon  the  ring  flew  back  and  struck  him  in  the  face  inflicting  very  severe 
injuries.  The  testimony  was  that  the  slot  into  which  the  lug  on  the  ring 
v.'as  to  go,  and  by  which  it  was  to  be  held,  was  worn  so  that  it  did  not 
properly  hold  the  ring  in  place.    That  the  wheel  was  in  fact  defective  there 
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was  sufficient  evidence.  The  serious  questions  in  the  case  appear  to  us 
to  be  (1)  whether  the  testimony  of  the  plaintiff  shows  a  sufficiert  notice 
o[  the  defect  which  was  the  cause  of  the  injury,  given  to  the  owner,  and 
(2)  whether  the  defendant's  statement  that  he  would  not  repair  this  machine 
but  would  get  a  new  one  to  take  its  place  is  tantamount  to  a  promise  to 
repair  the  defect.  The  plaintifi  says  that  he  told  the  defendant  about  the 
trouble  he  had  putting  on  the  tire  and  that  he  didn't  know  whether  the  ring 
was  dangerous  or  not,  but  that  it  ought  to  be  examined,  and  that  he  was 
afraid  it  would  fly  off  on  the  road,  by  which  the  occupants  of  the  ear  might 
be  hurt.  It  seems  to  us  rather  doubtful  whether  this  was  notice  to  the 
defendant  of  any  danger  to  be  apprehended  by  the  chauffeur  in  putting  on 
the  ring.  He  further  testifies  that  the  defendant  told  him  that  he  was  not 
going  to  use  this  machine  very  long  and  that  he  had  in  an  order  for  a  new 
car  and  would  get  rid  of  that  one.  It  is  contended  by  the  defendant  that 
this  could  not  he  equivalent  to  a  promise  to  repair,  and  that  if  the  plaintiff 
went  on  operating  the  car  after  that  he  did  so  at  his  own  risk.  We  are  of 
opinion  that  a  promise  to  get  a  wholly  new  machine  answers  every  purpose 
of  a  promise  to  repair  an  old  one.  provided  the  promise  to  supply  a  new 
one  is  a  promise  to  supply  it  within  a  reasonable  time,  or  such  time  aa 
under  the  circumstances  would  be  reasonable  time  for  the  owner  to  repair. 
We  are  of  opinion  that  this  case  is  a  close  one  on  both  these  points,  but 
are  not  satisfied  that  the  judgment  should  be  entered  against  the  plaintiff. 
The  hiotion  is  therefore  refused. 


Gordon  vs.  DeReiuo. 

Balk  sales Ael  of  March  28.  1905 Remedy  by  attachment. 

The  remedy  at  a  creditor  complBlnlng-  of  a.  nale  In  violation  of  the  Bulk 
Salea  Act  of  March  2S.  ItlOfi,  la  by  attachment  under  Uie  Act  of  1869,  and  not 
bv  a  bill  la  equity  for  the  appointment  of  a  receiver. 

In  Equity.    No.  1326  January  Term,  1914.    C.  P.  Allegheny  County. 

Bckles  &  Conrad,  for  plaintiff- 
V.  I.  Levy,  for  defendant 

Evans,  J.,  May  16,  1914.— Plaintiff  hies  his  bill  alleging  that  the  defend- 
ant, Joseph  DeRenzo,  was  engaged  in  the  shoemaking  business,  in  the  Bor- 
ough of  McKees  Rocks,  this  County,  and  that  he,  the  plaintiff,  was  engaged 
in  the  sale  of  shoemaker  furnishings  in  the  City  of  Pittsburgh.  That  on 
or  about  the  twenty-fourth  of  September,  1913.  DeRenzo  purchased  from 
the  plaintiff  leather,  nails,  shoe  strings,  etc.,  amounting  to  ^4.38,  and  that 
the  amount  ia  still  unpaid.  That  in  November,  of  1913,  DeRenzo  transferred 
his  business,  good-will,  fixtures,  leasehold  and  apparatus  in  bulk  to  Paul 
Ross  "without  having  complied  in  any  respect  whatsoever  with  the  'Bulk 
Sales  Law'  of  the  State  of  Pennsylvania.  That  shortly  thereafter  Paul 
Ross  transferred  the  same  business  in  bulk  to  Philip  Nucera  "without  having 
in  any  respect  complied  with  the  'Bulk  Sales  Act,'"  and  that  DeRenzo  upon 
the  sale  of  the  said  business  in  bulk  as  aforesaid  is  purported  to  have  sailed 
for  Italy, 

The  plaintiff  avers  that  the  sales  were  not  made  in  good  faith,  but  for 
the  purpose  of  defrauding  complainant  and  other  creditors  of  DeRenzo,  and 
prays  that  the  sales  be  declared  void,  and  that  a  receiver  be  appointed  to 
take  charge  of  the  assets  until  final  disposition  is  made  by  the  Court. 

The  defendants  in  their  answer  deny  the  jurisdiction  of  the  Court,  and 
under  the  Act  of  1907  it  is  our  first  duty  to  pass  upon  the   question   of 
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whether  or  not  the  Court  has  jurisdiction  in  equity.  Prior  to  the  passage 
of  the  Act  of  March  28,  1905,  P.  L.  62,  commonly  known  as  the  "Bulk  Sales 
Act,"  a  creditor's  remedy  against  a  debtor,  who  was  fraudulently  disposing 
of  his  property,  was  by  attachment  under  the  Act  of  1869. 

If,  therefore,  the  act  complained  of  in  this  case  amounts  to  a  fraudulent 
disposal  of  the  property  of  the  defendants  as  contemplated  by  the  Act  of 
1869,  plaintifT  has  a  complete  and  adequate  remedy  at  law,  and  equity  would 
have  no  jurisdiction,  unless  jurisdiction  is  given  by  the  terms  of  the  Act  of 
March  28,  1905. 

The  Act  of  1905  does  not  give  jurisdiction  in  equity  to  the  creditor 
for  the  disposition  of  property  by  a  debtor  contrary  to  the  iprovisions  of 
the  Act. 

This  case  is  identical  with  the  case  of  Albert  Ochse  Paint  Company  vs. 
Drda,  34  County  Court  Reports,  151. 

Moschzisker,  J.,  in  the  Court  of  Common  Pleas  of  Philadelphia  County, 
after  a  very  careful  review  of  the  cases,  decides  that  equity  has  no  jurisdiC' 
tion,  and  that  the  Act  of  1869  is  a  remedy  for  the  fraudulent  disposition  of 
property  by  sale  in  bulk,  contrary  to  the  Act  of  190S. 

In  that  case  Judge  Moschzisker  cites  the  case  of  Feingold  vs.  Steinberg, 
.^3  Pa.  Sup.  Ct.,  39,  and  states  that  an  examination  of  the  paper  books  dis- 
closed that  the  case  was  brought  into  Common  Pleas  by  attachment  under 
the  Act  of  1869. 

The  reported  case  in  the  Superior  Court  indicates  that  it  was  an  ap- 
plication for  an  interpleader.  That  is  probably  a  mistake,  and  if  so,  the 
Stiperior  Court  in  that  case  decided  that  the  Act  of  1869  was  a  remedy  for 
the  frauds  committed  under  the  Act  of  1905. 

We  are  of  the  opinion  that  equity  has  no  jurisdiction  in  this  case,  and 
the  bill  will  have  to  be  dismissed  for  that  reason. 


National  Hod  Carriers'  Union  vb.  Murry. 

Labor  unions Injunction^ — Each  party  gnilty  of  illegal  acts. 

A  Labor  Union  applied  for  an  Injunction  to  restrain  another  Union  from 
iDterferlnK  with  and  Intimidating  Its  members  io  the  matter  of  employment 
The  evidence  showed  that  both  Unions  bad  been  guilty  of  the  same  acts.  Held, 
that  an  Injunction  should  be  refused,  nM  the  plaintiff  did  not  come  Into  equity 
wltb  clean  hands. 

In  Equity.    No.  1783  January  Term,  1914.    C.  P.  Allegheny  County. 

/.  H,  Smith  and  L.  C.  Barton,  for  plaintiff. 
Jno.  P.  Gioeckntr,  for  defendant 

Evans,  J.,  May  16,  1914.— The  plaintiff  files  its  bill  alleging  that  it  is  a 
corporation  of  the  State  of  Pennsylvania,  organized  for  the  purpose  oF  pro- 
tecting and  advancing  its  members'  interest  as  workmen.  That  the  defend- 
ants are  members  of  the  International  Hod  Carriers'  and  Building  Laborers' 
Union,  Local  No.  11,  of  Pittsburgh,  Pa.  That  several  members  of  the  plain- 
tiff corporation  have  been  discharged  and  refused  employment  because  of 
the  intimidation  of  employers  by  the  above  defendants.  And  pray  for  an 
injunction.  ..     _,j 

FINDINGS  OF  FACT. 

First.  On  five  or  six  occasions  during  the  last  three  years  members 
f'f  the  plaintiff  organization  have  been  discharged  and  have  been  refused  work 
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through  the  acts  of  the  above  defendants,  or  some  one  of  them,  as  metnbers 
of  the  International  Hod  Carriers'  Union,  in  refusing  to  permit  the  members 
of  that  organization  to  work  with  members  of  the  plaintiff  orf^nization. 

Second.  On  at  least  as  many  occasions  members  of  the  International 
Hod  Carriers'  Union  have  either  been  discharged  or  refused  work  when 
the  employer  had  signified  willingness  to  employ  them  by  the  members  of 
the  plaintiff  organization  refusing  to  work  on  the  same  job  with  members 
ot  the  defendant  organization. 

Third.  The  following  are  some  of  the  by-laws  of  the  plaintiff  organ- 
isation : 

"Article  IV.,  Section  2.  If  any  member  of  this  Union  shall  accept  work 
where  the  hands  have  quit  work  on  any  question  involving  the  laws  of  this 
Union  and  shall  refuse  to  quit  after  being  officially  notified  to  do  so,  he 
shall  be  subject  to  fine  as  the  Union  may  elect." 

"Section  9.  No  member  shall  be  allowed  to  work  with  a  non-union 
man  who  refuses  to  become  a  member  of  this  Union." 

"Article  VI.,  Section  4.  All  Hod  Carriers  coming  within  the  jurisdic- 
tion of  this  Union  and  not  having  traveling  cards,  will  be  required  after 
one  day's  work  to  procure  a  permit  from  the  Financial  Secretary  by  paying 
tine-half  of  his  initiation  fees,  to  work  with  the  members  of  this  Union 
until  next  regular  meeting  night,  and  in  no  case  will  a  permit  be  renewed, 
nnd  said  Secretary  giving  permit  shall  account  for  said  initiation  fees  on 
next  meeting  night." 

Fourth.  The  members  of  the  plaintiff  organization  have  been  doing 
the  identical  acts,  both  as  to  members  of  the  International  Hod  Carriers' 
union  and  persons  who  are  not  members  of  that  Union,  that  it  complains 
of  as  to  the  defendants. 

CONCLUSIONS  OF  LAW. 

First.  The  plaintiff  organization  does  not  come  into  equity  with  clean 
hands. 

Second.  Plaintiff  organization,  through  its  members,  having  been  prac- 
ticing the  same  acts  which  it  complains  of  concerning  the  defendants,  is 
not  entitled  to  equitable  relief. 

Third.    The  bill  should  be  dismissed  at  the  costs  of  the  plaintiff. 
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Wills Gift  of  bnsincss—Slock  on   hand Pisf'Osilion   of  slock. 

Testator  provided  "I  bequeath  to  my  beloved  son,  Herman  Kocb,  my  whole- 
sale Baur  buBlaesB  situate  at  No.  10Z3  Liberty  Avenue.  Fittsburgb.  and  be  1b  to 
take  an  Inventory  of  all  outstanding  accounts  and  money  In  bank  and  after  pay- 
Injj  dll  outstanding  indebtedneas  make  a  statement  to  tbe  eatate."  After  a  died 
period  the  benellclary  was  to  pay  to  the  estate  the  amount  collected  from  the 
outatandinc  accounfE.  There  was  no  residuary  clause.  The  slock  of  mercban- 
dlse  consisted  of  flour.  Held  that  the  stock  of  flour  on  hand  at  the  death  of  the 
:  Included  In  the  gift  of  the  business  to  the  benellclary, 

Dc-.-deiiV-i  Estiitc.     No,  154  June  Term,  1914,     O,  C  Allegheity  County. 


Over.  p.  J,,  September  17,  1914.— Charles  Koch  died  testate  April  20th.  1913. 
In  his  will,  after  making  dUpo-iition  of  part  of  his  estate,  he  directed  as  follows: 

"Eleventh  I  bequeath  to  my  beloved  son  Herman  Koeh  my  wholesale  flnur 
business  situate  at  No.  11123  Liberty  .\venue.  Pittsburgh,  Pa,,  and  be  is  to  take 
an  inventory  of  all  outstanding  accounts  and  money  in  bank  and  after  paying  all 
outstanding  indebtedness  make  a  statement  to  the  estate.  He  is  to  have  the 
ULe  of  all  moneys  for  a  period  of  two  (2)  years  for  the  purpose  of  conducting 
said  business,  and  if  at  the  end  of  two  (2)  years  il  is  impossible  for  him  to 
pay  the  estate  the  amount  which  he  collected  from  the  outstanding  accounts  he 
is  to  retain  it  for  a  further  period  of  one  fl)  year,  at  which  time  he  is  to  pay 
the  amount  collected  to  my  e.^tate  with  siv  per  cent  (6%)  interest  on  the 
various  amounts  due  from  the  date  of  collection.  Said  money  paid  to  my 
estate  by  Herman  Koi'h  is  to  be  divided  eqi'ally  among  my  children." 

Herman  Koch  has  conducted  the  business  since  his  father's  death ;  the  stock 
of  merchandise  then  con.sisted  of  flour  of  tbe  value  of  $3,228,64,  and  the  question 
is  whether  it  is  included  in  tbe  gift  of  the  business  to  him? 

In  WiddAli  vs,  Garsed.  125  Pa.,  358.  if  was  said  in  reference  to  the  ex- 
pression, "The  transfer  of  the  business,"  that  "it  is  an  uncertain  equivocal 
expression  and  may  mean  property,  or  it  may  mean  good  will."  As  "'the  good 
*ill  is  a  part  of  the  business  and  can  have  no  existence  apart  from  the  business 
of  which  it  is  a  part."  Bark  vs.  St,  IjniU  Dispatch.  36  Fed,  Rep.,  732,  there 
can  be  no  question  that  it  is  incIudtNl  in  the  tn^f-  It  seems  clear  also  that  the 
testator  intended  that  the  stock  on  hand  at  his  death  should  be  included.  He 
directs  the  legatee  "to  make  an  inventory  of  all  outstanding  accounts  and 
money  in  bank,"  give  specific  instnictions  as  to  the  disposition  of  these  items, 
does  not  direct  him  to  take  an  inventory  of-  the  stock  of  the  business,  and  makes 
no  provision  for  its  disposition,  unless  it  is  included  in  the  gift  to  his  son.  Had 
he  intended  that  the  stock  should  not  be  so  included,  he  surely  would  have 
directed  that  an  inventory  EhouM  be  taken  and  made  some  disposition  of  it. 
Another  consideration  is  that  if  the  stock  is  not  included  in  the  gift  of  the 
business,  as  ther;  is  no  general  residuiirj-  clause,  there  would  be  intestacy  as  to  it. 
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Mothers'  pension Act  of  April  29th,   1913 Appropriation  for ExpetuH- 

When  a  state  by  the  provlalona  of  the  2nd  aectlon  of  the  Act  of  April  29th, 
IVIS,  knowD  Of  the  Mothers'  pension  Act,  has  placed  aside  for  every  county  out 
of  Ita  appropriation  of  1200,000  such  proportloQ  of  this  sum  as  the  population  of 
the  county  heara  to  the  population  of  the  state,  and  the  county  has  put  aside  a 
like  sum  for  the  use  for  pensions  for  the  yeyars  ISll  and  1916  only  one-half  of 
the  total  amount  can  be  used  each  year  and  If  there  Is  e.  surplus  at  the  end  of  the 
■econd  year  It  may  be  used  In  future  years  If  the  legislature  makes  no  further 
appropriation.  If  such  appropriation  is  made  any  unexpired  balance  lapses  and 
Koes  Into  the  state  treasury. 

July  ISth,  1914. 
Hon.  A.  W.  Powell, 

Auditor  General, 
Harrisburg,  Pa. 
Sir: 

I  am  in  receipt  of  your  letter  of  June  17th,  enclosing  a  copy  of  a 
letter  received  by  your  Department  from  the  trustees  of  Uothers'  Pensions 
in  and  for  Allegheny  County  and  requesting  a  construction  by  this  De- 
partment of  that  portion  of  Section  2  of  the  Mothers'  Pension  Act  of  April 
29,  1913,  P.  L-  118,  which  makes  an  appropriation  for  the  purpose  of  carry- 
ing the  provisions  of  the  Act  into  eSect. 

Using  the  County  of  Allegheny  as  a  concrete  illustration  for  the  pur- 
pose of  discussing  and  disposing  of  your  inquiry,  I  understand  the  material 
facts  to  be  as  follows: 

Out  of  the  sum  of  $200,000  appropriated  by  satd  Act  for  the  payment 
of  the  State's  one-half  share  of  pensions  granted  to  indigent  widowed  or 
abandoned  mothers  (which  amount  is  directed  therein  to  be  proportioned 
to  the  counties  of  the  Commonwealth  according  to  their  population  as 
shown  by  the  census  of  1910),  the  amount  proportioned  to  Allegheny 
County  and  placed,  in  accordance  with  the  directions  of  the  Act,  upon  the 
books  of  the  State  Treasury  to  the  credit  of  the  Trustees  of  Allegheny 
County,  was  $26,573.96,  one-half  of  which  amount,  viz.,  $13,286.98,  was  to 
be  "available"  the  first  year  after  approval  or  from  June  1,  1913,  to  June 
1,  1914,  and  the  remainder,  vii.,  $13,286.98,  the  second  year,  to  wit,  front 
June  1,  1914,  to  June  1,  191S,  or  "until  another  appropriation  may  become 
available." 

Allegheny  County  having  complied  with  the  provisions  of  the  Act  hy 
providing  through  its  county  government  an  equal  amount  for  the  pay* 
ment  of  Mothers'  Pensions,  trustees  were  duly  appointed  therein  and  cer- 
tain pensions  have  been  recommended  and  are  now  being  paid  in  said 
county.  The  total  amount  expended  out  of  the  State  funds  during  the 
year  beginning  June  1,  1913,  and  ending  June  1,  1914,  in  the  payment  of 
Mothers'  Pensions  in  said  county,  was  $1,877.50,  and  the  Mothers'  Pension 
Roll  for  June,  1914,  amounted  to  $442.50,  which  would  make  a  total  ex- 
penditure of  at  least  $5,310.00  for  the  current  year,  even  if  no  additional 
pensions  were  recommended  and  granted. 

Yoli  now  ask  to  be  advised  whether  the  unexpended  balance  of  Alle- 
gheny's proportionate  share  of  State  money  for  Mothers'  Pensions  for  the 
appropriation  year  from  June  I,  1913,  to  June  1.  1914,  to  wit,  $11,409.48,  has 
lapsed  into  the  State  Treasury,  or  whether  it  is  still  available  to  the  trustees 
in  Allegheny  County,  and  if  so,  when  and  under  what  conditions.  The 
language  of  that  portion  of  the  Act  under  consideration  which  relates  to 
the  appropriation,  is  not  clear  and  the  legislative  intent  is  consequently 
difficult  of  interpretation.    The  Act  reads  as  follows: 
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"In  order  to  carry  the  provisions  of  this  act  into  effect,  an  appropra- 
tion  of  $200,000  from  moneys  not  otherwise  appropriated,  is  hereby  made; 
proportioned  to  the  counties  of  the  Commonwealth  according  to  their  re-  ' 
spective  population  in  the  census  of  one  thousand  nine  hundred  and  ten, 
ty  the  Auditor  General  and  State  Treasurer;  upon  the  passage  and  approval 
of  this  bill  the  State  Treasurer  shall  place  the  proportionate  amount  of  th« 
entire  appropriation  to  the  various  counties  upon  the  books  of  the  State 
Treasury  to  the  credit  of  the  trustees;  one-half  of  which  amount  shall  be 
available  the  first  year  after  approval,  and  the  remainder  the  second  year, 
or  until  another  appropriation  may  become  available." 

The  legislative  intent,  as  expressed  in  the  lang-uage  above  quoted,  seems 
to  be,  first:  that  in  no  county  shall  trustees  be  permitted  to  grant  pensions 
wfiich,  in  so  far  as  the  State's  liability  is  concerned,  will  exceed,  in  the 
sSS'CB^te,  during  either  the  first  or  second  years  referred  to  in  the  actr 
more  than  ore-half  of  the  total  amount  apportioned  to  and  available  for 
such  county;  and,  secondly:  that  the  total  amount  carried  by  the  bill  is 
to  be  available  until  another  appropriation  becomes  available,  or  in  case 
no  further  appropriation  should  be  made,  then  until  it  has  been  exhausted. 
The  evident  purpose  of  the  bill  is  to  make  provision  of  the  payment  of 
pensions  during-  the  two  appropriation  years  succeeding  the  approval  of 
the  bill,  with  the  expectation  that  subsequent  legislatures  will  make  such 
additional  appropriations  as  may  be  necessary  to  continue  the  system.  If, 
however,  the  Legislature  at  its  next  session,  for  instance,  should  fail  to 
make  an  appropriation,  it  seems  to  be  the  intent  of  this  bill  that  the  funds 
carried  by  it  shall  be  available  until  exhausted.  For  this  reason  I  am  of 
opinion  that  it  was  not  contemplated  that  any  part  of  the  funds  appro- 
priated by  the  Act  of  1913  and  directed  to  be  set  apart  to  the  credit  of 
the  trustees  of  the  various  counties  should  lapse  into  the  general  fund  ill 
the  State  Treasury  except  upon  the  making  of  a  new  appropriation  by  a 
subsequent  Legislature.  It  is  equally  clear  that  no  county  board  of  trustees 
can  grant  pensions  exceeding,  in  the  aggregate,  the  amount  available  to 
that  county  each  year.  For  instance,  the  Allegheny  County  trustees  could 
not  have  granted  pensions  payable  by  the  Commonwealth  during  the  year 
June,  1913-1914.  exceeding,  in  the  aggregate,  $13,286.98,  nor  during  the  year 
June,  1914-1915,  can  they,  as  against  the  Commonwealth,  grant  new  or  con- 
tinue old  pensions,  exceeding,  in  the  aggregate,  $13,286.98. 

A  new  system  of  pensions  is  inaugurated  by  the  Act  of  1913,  with  the 
evident  hope  upon  the  part  of  its  advocates,  that  subsequent  legislatures 
would  continue  the  system  by  making  the  necessary  appropriations.  In 
the  event,  however,  that  no  subsequent  appropriation  should  be  made  it 
was  intended  that  the  appropriation  carried  by  the  Act  of  1913  should  be 
available;  i.  e.,  capable  of  being  used  or  employed  by  the  trustees,  until 
exhausted. 

I  am,  therefore,  of  opinion  that  the  liability  of  the  Commonwealth 
for  the  payment  of  old  and  new  Mothers'  Pensions  in  AIIeg:heny  County 
cannot  exceed,  in  the  aggregate,  $13,286.98  for  the  year  beginning  June  1, 
1914,  and  ending  June  1,  1915,  and  that  any  surplus  remaining  out  of  the 
respective  amounts  apportioned  to  Allegheny  County  for  the  years  June, 
1913-1914.  and  June,  1914-1915,  will  be  available  for  the  payment  of  the 
State's  share  of  Mothers'  Pensions,  if  no  new  appropriation  for  this  pur- 
pose is  made  at  the  session  of  1915,  until  the  said  surplus  has  been  ex- 
hausted. In  the  event,  however,  that  an  appropriation  is  made  by  the 
session  of  1915  for  the  payment  of  the  State's  share  of  Mothers'  Pensions; 
then  said  surplus  will  revert  to  the  general  fund  in  the  State  Treasury 
upon   the    date   at  which    such   new   appropriation   becomes  available,   and 
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such  surplus  will  doubtless  be  taken  into  consideration  in  the  making  o 
A  new  appropriation. 

Very  truly  yours, 

J.  E.  B.  CUNNINGHAM. 
Fir«  Deputy  Attorney  General. 


Murray's  Esute. 

Wills S/tecilic  legacies Unpaid  balances IVhcn  payable  out  of  fund. 

A  died  Intestate  giving  pecuniary  legacies  to  some  of  his  children,  and  then 
provided  "I  direct  that  my  property  at  18O0  Cedar  Street,  N.  8.,  shall  not  be  sold 
until  nve  years  after  my  death,  all  of  my  family  shall  give  their  consent  to  the 
sale  of  the  same,  and  the  proceeds  from  the  sale  of  the  same  shall  be  divided, 
sbare  and  share  alike,  among  all  of  my  heirs." 

The  fund  for  distribution  arose  from  the  sale  of  the  land  and  the  pecuniary 
legacies  not  having  been  paid  In  full,  the  legatees  claimed  dlatrtbutlon  of  the  bal- 
ancs  oC  the  unpaid  portion  of  their  leBacIes. 

Held  that  the  gift  to  the  heirs  was  so  connected  with  the  fund  out  of  which  It 
was  payable,  that  the  legacies  and  the  fund  are  the  same.  It  Is  specific  and  dis- 
tribution should  be  made  to  the  heirs  aa  directed  by  the  will. 

Decedent's  estate.    No.  380  September  Term.  1914.    O.  C.  Allegheny  County. 

Frank  C.  Olburn,  for  accountant. 
George  K.  Chalfant,  for  exceptants. 
A.  Bangney,  for  Barbara  M.  Saxton. 

Over,  P,  J,,  October  I?,  1914.^Roberi  Murray  died  testate,  giving  pecuniary 
legacies  to  some  of  his  children,  and  then  providing  as  fallows: 

"1  direct  that  my  property  at  1818  Cedar  Avenue,  Pittsburgh,  North 
Side,  shall  not  be  sold  until  five  years  after  my  death,  all  of  my  family  shall 
{five  their  consent  to  the  sale  of  same,  and  the  proceeds  from  the  sale  of 
same  shall  he  divided  share  and  share  alike  to  all  of  my  heirs." 

This  property  was  a  leasehold;  the  fund  for  distribution  arises  from 
its  sale,  and  the  pecuniary  legacies  not  having  been  naid  in  full,  the  legatees 
claim  distribution   here  of  the   balance   of  their  Jegacies  unpaid. 

If.  however,  the  gift  of  the  proceeds  of  sale  is  specific,  all  of  the  fund 
must  be  distributed,  share  and  share  alike,  to  all  the  testator's  heirs.  That 
it  is  seems  clear.  In  Cryder's  Appeal.  II  Pa,,  72,  "a  testator  having  ordered 
that  his  debts  should  be  paid,  proceeded  to  direct  that  farm  'A'  should  be 
sold  upon  certain  terms  as  to  the  mode  and  time  of  payment,  and  then 
bequeathed  legacies  to  certain  of  his  children,  to  be  paid  out  of  the  pro- 
ceeds of  'A,'  and  it  was  held  that  the  legacies  were  specific."  In  the  opinion 
in  that  case,  page  76,  it  was  said,  that  "a  specific  legacy  properly  speaking 
is  a  bequest  of  a  particular  thing;  but  it  may  also  he  given  out  of  a  general 
fund,  provided  it  is  specified  and  separated  from  the  general  estate."  In 
Smith's  Appeal.  103  Pa..  SS9,  it  was  held  that,  "when  a  legacy  is  so  connected 
with  a  fund  out  of  which  it  is  payable,  that  the  legacy  and  the  fund  are  the 
same,  it  is  specific."  In  the  Estate  of  George  Wible,  29  P,  L,  J..  .Wfi,  it  was 
held  that  "a  bequest  of  the  proceeds  of  movable  property  and  stock,  directed 
to  he  sold,  was  specific." 

Here  the  gift  to  testator's  heirs  being  so  connected  with  the  fund  out 
of  which  it  is  payable,  that  the  legacies  and  the  fund  are  the  same,  it  is 
specific,  and  distribution  wilt  he  made  to  them  as  directed  in  the  will. 
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Sekoot  taxes CoUectlon  of— Tax  collector Compensation. 

The  portions  of  the  Act  at  June  2Sth.  188E,  relating  to  the  compensation  of 
tax  collectors  of  school  funds  by  the  payment  of  commtealons  was  repealed  by 
the  School  Code  of  May  ISth,  1911.  placing  the  determination  of  the  compCDBatlon 
of  such  collectors  In  the  School  Directors. 

May  7.  1914. 
Hon.  Nathan  C.  Schaeffcr, 

State  Superintendent  of  Public  Instruction, 
Harrisburg,   Pa. 

Sir:— This  Department  is  in  receipt  of  your  letter  of  April  20th,  asking 
to  be  advised  how  you  shall  instruct  School  Boards  as  to  the  compensation 
that  school  tax  collectors  are  to  be  allowed  in  second,  third  and  fourth  class 
school  districts. 

Under  the  provisions  of  the  Act  of  25  June,  1885,  P.  L.  187,  Section  9,  the 
ccmmissions  of  tax  collectors  were  fixed  at  two  per  cent,  on  all  taxes  paid 
to  them  on  which  an  abatement  of  hve  per  cent,  was  allowed,  and  at  five 
per  cent,  on  other  taxes,  except  where  the  total  amount  oi  taxes  was  leas 
than  one  thousand  dollars. 

The  Act  of  May  18,  1911  (P.  L.  309),  known  as  the  School  Code,  pro- 
vides in  Section  554,  as  follows: 

"In  all  school  districts  of  the  second,  third  and  fourth  class,  all  school 
tax  collectors  shall  be  paid  such  commissions  or  compensation  as  may  be 
determined  by  the  boards  of  school  directors." 

The  Supreme  Court  of  Pennsylvania  has  considered  in  a  number  of 
cases  what  the  effect  of  the  Act  of  1911  was  on  the  Act  of  1885,  Snd  has 
decided  that  except  for  such  provisions  as  are  inconsistent  with  the  Act  of 
1911,  the  Act  of  1885  was  not  repealed  by  the  Act  of  1911:  Black  vs.  Du- 
quesnc  Borough  School  District,  239  Pa.,  96  (1913);  Commonwealth  vs. 
Tobin.  239  Pa.,  105  (1913);  Commonweallh  vs.  Dusman,  240  Pa.,  464  (1913). 

These  cases  decided  that  the  Act  of  1911  was  not  inconsistent  with  the 
Act  of  1885,  so  far  as  the  person  who  shall  collect  the  school  taxes  is  con- 
On  the  matter  of  compensation,  however,  the  two  acts  are  contradictory 
and  cannot  stand  together.  The  Act  of  1885  provides  for  a  definite  ascer- 
tained rate  of  compensation,  and  the  Act  of  1911  provides  for  a  compensa- 
tion to  be  deternMned  by  the  Board  of  School  Directors.  The  necessary 
result  is  that  the  Act  of  1885  is  superseded,  so  far  as  the  question  of  the 
compensation  of  tax  collectors  is  concerned,  by  the  Act  of  1911. 

That  this  conclusion  is  correct  follows  from  the  decision  of  the  Supreme 
Court  in  Mason  vs.  Hanover  Township  School  District,  242  Pa.,  359  (1913), 
in  which  case  the  court,  upon  the  petition  of  a  taxpayer,  reviewed  the  judg- 
ment of  the  school  directors  in  fixing  the  compensation  for  the  collection 
under  Section  554  of  the  Act  of  1911,  and  enjoined  the  payment  of  what  the 
court  held  to  be  an  excessive  compensation  fixed  by  the  directors. 

The  court  said  of  Section  554,  per  Mr.  Justice  Potter:  "It  is  apparent 
that  there  must  he  somewhere  a  line  of  demarcation  between  the  exercise  of 
reasonable  official  discretion  in  fixing  compensation  U|>on  the  one  hand,  and 
a  clear  abuse  of  that  discretion,  and  the  unreasonable  performance  of  duty, 
upon  the  other.  No  specific  rate  of  compensation  is  fixed  by  the  law.  It 
contemplates  the  exercise  of  reasonable  discretion  by  the  school  board,  in 
the  interest  of  the  public.  The  language  of  the  School  Code  is  not,  how- 
ever, to  be  construed  as  vesting  in  the  school  board  an  arbitrary  discretion, 
to  be  used  in  defiance  of  the  public  interest,  and  without  restraint." 

It  results,  from  what  has  been  said,  that  the  compensation  of  school  tax 
collectors  is  now  to  be  fixed  and  determined  by  the  Boards  of  School  Direc- 
tors, under  the  provisions  of  the  said  mentioned  Act  of  May  18th,  1911, 
known  as  the  School  Code;  and,  in  my  judgment,   no  better  instructions 
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could  be  given  to  the  aaid  boards,  as  to  their  duty  in  determining  &nd  fixing 
the  amount  of  such  compensation,  than  is  contained  in  the  above  recited 
quotation  from  the  opinion  of  Mr.  Justice  Potter. 

Very  truly  youra, 

JOHN  C.  BELL. 
Attorney  General- 


H.  Streng  Sons  Company  vs.  Browne. 

Judgment Rnnval  of P.reeution. 

An  execution  agvlngt  real  estate  arter  Ave  years  without  a  scire  facias   to 
Kvlve,  Is  Irregular  and  will  be  set  aside  on  motion. 

Vend.  Ex.  No.  478  July  Term,  1914.    C.  P.  Allegheny  County.       " 


Ford,  J,,  Sept.  16,  1914.— This  is  a  rule  to  show  cause  why  a  levy  made  upon 
real  estate  by  virtue  of  a  writ  of  testatum  fi.  fa.  should  not  be  set  aside  and  the 
writ  stayed.  On  May  23,  190.S,  iudgrnent  was  entered  against  the  defendant  at 
No.  210  August  Term,  1904.  On  April  24,  1914,  a  testatum  fi.  fa.  sur  said  judg- 
intnt  was  issued  at  N'o.  149  July  Term,  1914,  by  virtue  whereof  the  sheriff  of 
Westmoreland  County  levied  upon  a  certain  tract  of  land  situate  in  Lostraver 
Township,  Westmoreland  Countv.  Upon  s.iid  testatum  fi,  fa.  there  was  issued 
a  testatum  vend,  ex,  at  No.  47fi  July  Term,  1914. 

It  is  admitted  that  between  the  date  of  the  entry  of  the  judgment  and  the 
issuing  of  the  testatum  fi,  fa  no  proceedings  were  instituted  to  revive  or  con- 
tinue the  lien  of  the  judgment  nni  no  sci.  fa,  issued  to  show  cause  why  ex- 
tcution  should  not  issue. 

The  lien  of  a  judgment  continues  indefinitely  against  the  real  estate  of  a 
defendant,  yet  no  execution  can  issue  without  a  scire  facias  first  issued,  Flovd 
vs,  McGregor,  28  P.  I..  J.,  378  (1881).  An  execution  against  real  estate  after 
five  years  without  a  scire  facias  to  revive  is  irregular  and  will  be  set  aside,  Miller 
vs.  Miller.  147  Pa.,  545;  Bucher  vs,  Pringle,  16  Montg.  Co.,  106.  "As  between 
the  parties  a  judgment  unpaid  remains  in  force  notwithstanding  the  expiration 
of  its  lien.  There  is  no  affirmative  presumption  of  payment  until  after  the  lapse 
of  twenty  years,  though  after  a  certain  length  of  time,  fixed  by  the  Act  of 
April  16.  1845  P.  L.  538,  at  five  years,  the  law  assumes  that  the  defendant  may 
have  a  valid  reason  against  an  execution,  and  therefore  requires  that  he  shall 
have  an  opportunitv  to  show  it  before  his  land  is  seized ;"  Sherrard  vs,  Johnston, 
193  Pa.,  166. 

Now,  September  16.  1914,  rule  absolute,  and  levy  made  upon  the  real  estate 
by  virtue  of  the  writ  of  testatum  li.  fa.  at  No,  145  July  Term,  1914,  is  set  aside 
iijid  said  writ  and  the  writ  of  testatum  vend,  ex,  at  No.  478  July  Term,  1914, 
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Contract Oral  evidence  to  vary Meaning  of  terms  used. 

B  in«.de  two  contracts  with  A  for  the  purchase  of  ma-terlals;  the  flret  one  for 
delivery  at  once  and  the  second  for  delivery  at  a  futura  dete,  the  second  one  alao 
containing  the  wxjrde  "with  nrlvHeKe  to  compremand."  The  goods  ordered  on  the 
second  contract  were  BhlppeS  and  held  by  B  for  awhile  and  then  returned.  In  ao 
ftctlon  for  the  contract  price.  B  testlHed  that  the  understanding  was,  that  tha 
order  would  onlj'  be'  executed  In  caae  he  found  a  Be.tlsfa.ctory  sale  for  the  materials 
received  on  the  first  order,  and  that  he  had  the  right  to  cancel  In  cane  he  was 
not  satlafled,  and  It  was  with  this  understanding  'that  the  words  "with  privilege 
to  compremand"  wert  Inserted.  B's  tefltlmony  was  !n  part  supported  by  the  testl- 
nvony  of  A's  aalesman  who  sold  the  goods.  Held,  that  the  meaning  of  the  worda 
"with  privilege  to  compremand"  and  the  right  of  B  to  cancel  the  second  order  was 
a  Question  for  the  Jury. 

Judgment  non  obstante  veredicto.  No.  2122  April  Term,  1912.  C.  P.  Alle- 
gheny County. 

/.  M.  Reed,  for  plaintiff. 

}.  G.  Houston,  ioT  defendant 

Reid,  J„  May  18,  1914. — This  case  comes  before  us  on  a  motion  ex  parte 
plaintiff  for  judgment  n.  o.  v. 

Upon  the  trial  the  jury  rendered  a  verdict  for  the  defendant. 

Plaintiff  having  requested  binding  instructions,  which  were  refused,  then 
made  ihe  motion  now  under  consideration. 

This  suit  was  brought  to  recover  the  contract  price  of  certain  knick- 
I'nacks  or  crackers  sold  by  the  plaintiff  to  the  defendant,  pursuant  to  a 
written  order  signed  by  J.  D.  Houston,  the  duly  authorized  agent  of  the 
cefendant.  The  admitted  facts  are  substantially  as  follows:  On  October 
12,  1911,  Mr,  B,  S,  Waring,  a  salesman  employed  by  the  plaintiff,  met  Mr. 
J.  D.  Houston  at  Pittsburgh  and  there  obtained  from  him  two  written 
orders,  the  execution  of  which  is  admitted.  The  first  order  was  for  ten 
gross  of  packages  of  crackers  and  was  marked  for  immediate  shipment. 
This  order  was  shipped  and  was  paid  for.  The  second  order,  which  is  the 
one  in  controversy,  dated  October  12,  1911,  was  for  fifteen  gross,  and  con- 
tained a  direction  to  ship  on  November  1.  It  also  contained  the  words 
'With  privilag  to  compromand."  Both  orders  were  signed  by  J.  D, 
Houston.  It  is  admitted  that  this  second  order  was  duly  shipped  to  the 
defendant  Company,  and  that  it  retained  the  goods  until  December  13, 
1911,  without  communicating  with  the  plaintifl  in  any  manner  whatsoever 
in  regard  to  the  goods,  and  that  it  did  not  attempt  to  return  them  until 
February,  1912. 

The  defendant  in  reply  to  the  prima  facie  case  made  out  by  the  admis- 
sion in  the  pleadings  called  J.  D.  Houston,  defendant's  manai^er,  who  tes- 
fified  in  substance  that  at  the  time  the  orders  were  executed  he  discussed 
with  Waring,  plaintiff's  salesman,  the  question  as  to  whether  or  not  the 
crackei^  would  prove  good  sellers,  and  stated  that  he  would  give  the  second 
order  solely  upon  the  condition  that  the  goods  bought  upon  the  6rst  should 
prove  to  be  readily  salable. 

As  he  stated  it  (testimony,  page  8),  "I  instructed  him  to  draw  up  two 
sales  slips,  the  one  an  outright  sale,  and  to  make  the  other  sale  slip  a  con- 
ditional sale." 

These  two  slips  bore  the  same  date  as  the  first  and  upon  their  face 
seemed  to  be  an  absolute  order  for  the  goods  described,  save  that  Waring 
wrote  upon  one  of  them  the  words  "With  privlag  to  compremand," 

After  the  presentation  of  the  order  with  this  note  made  by  the  agent, 
Houston  testified  (page  9),  "When  he  brought  that  over  and  laid  it  down 
before  me,  I  told  him  that  didn't  mean  anything  that  he  had  down  there. 
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iind  he  explained  that  was  what  he  put  down  to  cover  my  instructions  on 
that  point;  that  that  meant  a  conditional  order,  that  he  would  write  the 
factory  a  full  explanation  about  it  that  evening  with  the  order." 

He  further  stated  at  the  same  page,  "The  agreement  made  with  the 
salesman  was  that  this  second  order  was  merely  a  contingent  order,  a  con- 
ditional order;  that  is  what  I  told  him  to  write  An  this  slip.  •  *  •  The 
i:onditions  were  simply  this,  that  the  first  order  was  to  be  bought  outright 
and  shipped  immediately  with  the  advertising  matter,  and  that  the  second 
order  was  to  be  purchased  providing  the  other  goods  came  along  prorhptly, 
and  we  were  enabled  to  ascertain  whether  they  would  sell  to  the  trade." 

The  defendant's  contention  was  opposed  by  plaintiff's  counsel  as  being 
an  attempt  to  modify  by  parol  the  written  contract  established  by  the  sign- 
ing of  the  order  in  question. 

The  other  testimony  upon  the  subject  besides  that  of  Houston  and 
Waring,  was  Charles  Kolbs,  the  latter  being  a  clerk  in  defendant's  estab- 
lishment. He  was  called  to  corroborate  the  testimony  of  Mr,  Houston 
upon  the  subject  of  the  understanding  at  the  time  the  orders  in  question 
were  given  that  the  second  should  be  merely  a  contingent  or  conditional 
trder.  He  failed,  however,  to  corroborate  his  employer's  statement  further 
than  to  the  extent  of  proving  that  there  was  a  discussion  with  Mr.  Waring 
to  the  effect  that  Mr.  Houston  did  not  wish  to  take  the  goods  because  he 
said  he  did  not  know  if  they  would  sell,  and  that  he  heard  the  salesman 
say  that  if  the  purchase  were  made  of  the  first  lot,  the  second  was  to  l>a 
taken  out  after  the  sale  of  the  first. 

This  is  to  a  certain  extent  a  corroboration  of  Mr.  Houston's  testimony, 
although  it  does  not  go  to  the  support  of  the  various  details  which  Mr^ 
Houston  mentions. 

Had  the  matter  of  this  corroboration  rested  entirely  upon  that  of  the 
witness  Kolb,  the  Court,  as  it  instructed  the  jury,  would  not  have  per- 
mitted the  written  contract  to  be  overthrown  merely  upon  such  corrob- 
cration. 

However,  the  testimony  of  Waring,  taken  as  a  whole,  does  present  such 
corroboration  as  warranted  the  Court  in  submitting  the  question  to  the 
jury.  (Testimony,  page  35)  He  says,  "1  finally  said  that  I  would  split  the 
order  and  take  it  and  send  it  in  to  the  house.  I  told  him  !  had  no  authority 
to  do  it,  but  if  the  house  would  agree  to  accept  the  order  that  way,  we 
(vould  ship  him  ten  gross,  and  then  on  November  1st,  the  balance  would 
follow,  unless  he  countermanded;  but  he  had  until  November  1st  to  coun- 
termand that." 

And  at  page  42  he  says,  "Q.  If  he  was  going  to  get  25  gross,  why  didn't 
you  have  him  sign  an  order  for  25  gross  on  the  one  sheet,  instead  of  splitting 
it  in  two?  A.  Because  he  asked  me  to  split  it  in  two.?  Q.  Why?  A.  Be- 
cause he  said  he  didn't  know  whether  it  would  sell  proper.  Q.  You  split 
it  up  in  two  to  give  him  an  opportunity  to  find  out  whether  the  first  order 
would  sell  proper?  A.  By  the  first  of  November.  Q.  But  to  find  out 
whether  it  would  sell  properly?    A.  Yes,  sir.    *    •    *" 

And  at  page  43  as  follows:  "Q.  Why  did  you  give  him  the  privilege 
of  countermanding  this  order?  A.  1  staled  that  a  minute  ago.  Q.  Well, 
why?  State  it  again.  A.  That  he  said  he  didn't  know  whether  they  would 
sell  or  not,  and  I  told  him  he  could  have  until — I  would  make  it  in  two 
shipments,  I  was  that  confident,  as  I  had  been  over  part  of  his  territory 
in  the  poor  district,  that  I  had  been  over  in  this  poor  district,  and  that  I 
was  confident  that  they  would  sell,  and  that  I  couldn't  sell  him  less  than 
25  gross  of  them  and  give  him  25%  discount.  Q.  Well,  then,  you  put  this 
clause  in,  'with  privilege  to  countermand,'  so  that  he  would  have  an  oppor- 
tunity to  cancel  the  second  part  of  the  order,  if  the  first  part  of  the  order 
was  not  readily  salable?    A.  If  he  countermanded  them,  he  had  until  Novem- 
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ber  Ist  to  countermand.    Q.  It  was  put  in  for  that  purpose,  to  enable  him 
10  find  out  whether  the  first  order  was  salable?    A.  Naturally." 

Upon  this  testimony,  and  also  that  of  Mr.  Houston,  with  regard  to 
the  interpretation  placed  upon  the  words  "with  privlag  to  compremand"  by 
the  salesman  Waring,  the  case  was  submitted  to  the  jury.  Houston's  tes- 
timony as  to  the  interpretation  has  already  been  quoted,  and  he  explicitly 
says  that  he,  Waring,  explained  that  those  terms  were  put  down  by  him 
to  cover  the  instructions  of  Houston  as  to  making  the  order  merely  a  con- 
ditional one. 

Plaintiff's  counsel  earnestly  contends  that  the  Court  was  in  error  in 
permitting  the  jury  to  determine  the  meaning  of  the  phrase  "with  privlag 
to  compremand,"  the  Court  being  of  the  opinion  that  such  a  term  was  not 
une  which  it  was  its  duty  to  interpret,  not  being  intelligible  English,  and 
as  it  stood  absolutely  meaningless. 

^  Even  were  the  Court  wrong  in  so  submitting  the  question  of  the  mean* 
ing  of  the  phrase,  there  was  certainly  no  error  in  submitting  to  the  jury 
the  question  as  to  the  meaning  which  the  parties  themselves  gave  to  the 
words  used.  It  seems  to  us  unnecessary  to  present  authorities  to  support 
such  a  position,  it  being  the  taw  that  no  matter  what  words  may  be  used, 
if  the  parties  explicitly  annex  to  those  words  a  certain  meaning,  and  choose 
to  interpret  them  in  accordance  with  that  meaning,  the  Court  will  enforce 
the  rights  resulting  from  such  interpretation. 

It  was  for  this  reason  that  the  Court,  while  it  held  the  parties  to  the 
strict  rule  as  to  the  attempt  to  vary  a  written  contract  by  parol,  instructed 
the  jury  that  as  to  the  interpretation  of  the  phrase  in  question,  the  measure' 
of  proof  to  support  Houston's  conviction  as  to  the  meaning  thus  placed 
Upon  it  was  merely  that  which  was  required  to  prove  any  other  evidential 
fact,  namely,  proof  by  a  preponderance  of  the  evidence. 

The  case  of  Hague  Company  vs.  Greenwood,  27  Sup.  Ct.,  239,  presents 
the  distinction  which  the  Court  has  in  mind,  that  proof  of  the  meaning  of 
a  phrase  used  in  a  contract  about  which  the  parties  differed,  can  be  offered 
in  evidence  and  is  not  an  attempt  to  vary  a  written  contract  by  parol. 

The  motion  of  judgment  n.  o.  v.  must  be  refused,  and  we  accordingly 
enter  the  following  order: 

And  now,  May  !8.  1914,  on  hearing  of  motion  ex  parte  plaintiff  for 
judgment  in  above  entitled  case  non  obstante  veredicto,  the  motion  for 
same  is  refused,  and  the  Prothonotary  is  directed  to  enter  judgment  in  the 
above  entitled  case  in  favor  of  the  defendant  and  against  the  plaintiff  upon 
payment  of  the  usual  verdict  fee. 
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NegtigtHce Slippery  pavement Question  for  jury. 

In  u>  action  for  personal  Injuries  caused  by  falling  on  a  slippery  pavement, 
there  was  evidence  that  the  pavement  had  not  been  cleaned  tor  a  Iodk  time,  OJid 
there  was  an  accumulation  of  loe  and  snow  which  bad  formed  rough  rldfres. 
PlalntlS  ta»tllled  the  place  looked  safe  and  stepped  on  some  soft  snow  under 
which  there  was  a  rldKe,  and  fell  and  was  Injured.  Held,  the  case  was  for  the 
Jury. 

Negligence.    No.  435  Second  Term,  1910.    C.  P.  Allegheny  County. 

H.  S.  McKinley,  for  plaintifF. 

Charles  A.  O'Brien,  (Sity  Solicitor,  for  defendant. 

Reid,  J.,  May  12,  19U.— This  is  an  action  brought  by  plaintifis  against 
the  City  of  Pittsburgh  to  recover  for  injuries  sustained  by  Lizzie  McCarthy 
through  the  alleged  negligence  of  the  defendant  in  permitting  a  sidewalk  in 
Union  Street  to  be  and  remain  in  a  dangerous  and  unsafe  condition  by 
reason  of  an  accumulation  of  snow  and  ice. 

Plaintiffs  aver  that  the  sidewalk  in  question  had  been  neglected  for 
such  length  of  time  as  to  give  the  City  of  Pittsburgh  constructive  notice 
of  its  dangerous  condition,  and  specifically  aver  that  ridges  of  snow  and 
ice  were  permitted  to  form  and  remain,  and  that  it  was  upon  one  of  these 
which  Mrs.  McCarthy  stepped,  causing  her  to  fall,  thereby  fracturing  her 
left  ankle. 

The  jury,  after  a  trial,  rendered  a  verdict  for  Lizzie  McCarthy  in  the 
sum  of  Five  Hundred  Dollars,  and  for  her  husband,  James  McCarthy,  in  the 
sum  of  Two  Hundred  Dollars.  The  defendant  presented  a  point  asking  the 
Court  to  instruct  the  jury  that  under  all  the  evidence  the  verdict  must  be  for 
the  City  of  Pittsburgh.  This  was  refused  by  the  Court.  Thereafter  the 
defendant  moved  for  judgment  non  obstante  veredicto,  and  we  are  now  to 
dispose  of  this  motion. 

As  we  understand  the  position  of  the  City  of  Pittsburgh,  it  is  that 
the  condition  in  which  the  sidewalk  in  question  appeared  to  be  upon  the 
day  of  the  occurrence  of  the  accident  was  one  which  was  not  peculiar  to 
that  immediate  vicinity,  but  was  common  to  other  sidewalks  and  streets 
of  the  City,  due  to  prevalent  weather  conditions,  faUing  and  freezing  snow, 
and  that  the  evidence  did  not  disclose  such  unusual  ridges  as  to  cause  the 
accumulation  complained  of  to  be  dangerous.  Moreover,  it  was  contended 
that  if  these  ridges  were  in  existence  as  claimed  by  plaintiffs  and  their 
witnesses,  that  Mrs.  McCarthy  could  readily  detect  the  existence  of  such 
dangers,  and  that  she  in  failing  to  do  so  and  choosing  to  step  upon  the 
particular  spot  which  she  selected,  contributed,  by  her  own  negligence,  to 
the  occurrence  of  the  accident. 

Mrs.  McCarthy  testified  that  she  was  walking  along  Union  (Graeme) 
Street,  having  turned  in  from  Fifth  Avenue  on  her  way  to  the  market  to 
meet  her  husband;  that  the  sidewalk  along  the  first  two  properties  waa 
clean,  and  when  she  came  to  the  walk  in  the  rear  of  Reed's  store  (the  site 
of  the  accident),  it  was  not  clean,  but  appeared  to  be  covered  with  half- 
melted  snow;  that  she  had  no  doubt  of  her  ability  to  walk  along  it  in 
safety;  that  there  was  nothing  to  warn  her  of  any  danger,  and  that  she 
proceeded  carefully  until  she  reached  a  grating  covering  a  coal  hole;  that 
this  grating  was  raised  somewhat  above  the  level  of  the  sidewalk  and 
appeared  to  be  slippery,  and  to  avoid  this  danger  she  stepped  to  one  side 
'  upon  a  spot  on  the  walk  covered  by  this  half-melted  snow  where,  as  she 
thought,  the  footing  was  better,  and  sustained  the  injury  complained  of. 

It.  also  appeared  that  Mrs.  McCarthy  was  not  especially  familiar  with 
the  walk  in  question  and  had  no  previous  knowledge  of  its  condition. 
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James  McCarthy,  one  of  tbe  plaintiffs,  and  two  other  witnesses,  Duft 
and  St.  John,  testified  that  this  particular  walk  at  the  point  in  question 
was  in  bad  condition  at  the  time.  McCarthy  and  Duft  testified  that  snow 
had  been  allowed  to  accumulate  there  during  the  whole  winter  and  that 
there  were  ridges  and  hills  of  ice  covering  certain  portions  of  the  surface 
of  tbe  walk,  these  being  two  to  four  inches  high  and  covered  with  half- 
melted  snow.  Duft  testified  that  he  had  passed  by  the  place  almost  every 
day  for  three  weeks  before  the  accident  and  had  noticed  the  snow  and  ice 
in  ridges  on  the  sidewalk. 

There  is  no  question  that  there  was  evidence  to  the  effect  that  the 
snow  and  ice,  or  ice  covered  with  snow,  had  accumulated  in  ridges  on 
this  particular  sidewalk,  and  neither  the  City  of  Pittsburgh  nor  the  property 
owner  sought  by  the  production  of  any  evidence  to  controvert  these  facts. 
This  bejng  true,  it  certainly  became  a  matter  for  the  jury  to  determine 
under  the  evidence  whether,  by  reason  of  the  long  continued  condition 
thus  testified  to,  the  City  did  not  have  constructive  notice,  and  whether, 
having  such  constructive  notice,  its  failure  to  remove,  or  cause  the  accuinu- 
lation  of  snow  and  ice  to  be  removed,  did  or  did  not  constitute  negligence 
for  which  the  City  was  liable. 

The  only  element  of  uncertainty  in  regard  to  the  occurrence  of  the 
accident  was  as  to  whether,  when  Mrs.  McCarthy  stepped  to  one  side  to 
avoid  the  peril  of  the  grating,  she  stepped  upon  one  of  the  ridges  that 
was  described,  or  simply  upon  a  portion  of  the  pavement  that  was  covered 
with  soft  snow  under  which  no  ridges  existed. 

So  far  as  Mrs.  McCarthy's  attempt  to  use  tbe  sidewalk  is  concerned, 
we  have  her  testimony  to  the  effect  that  "it  looked  as  though  I  could  nse 
it.  and  it  looked  safe." 

It  seems  unnecessary  to  discuss  the  proposition  of  the  liability  of  the  ' 
City  for  the  condition  of  its  sidewalks  where  ice  and  snow  is  permitted  to 
accumulate  in  ridges  in  view  of  the  decision  of  that  question  in  McLaughlin 
v9.  City  of  Corry,  77  Pa.,  109.  The  only  question  for  us  to  consider  here 
really  is:  is  this  case  to  be  distinguished  from  that  just  referred  to? 

Counsel  for  defendant  urged  that  the  pavement  where  the  accident 
occurred  had  tbe  tracks  or  marks  of  footsteps  in  the  slush  or  wet  snow 
which  had  become  frozen,  leaving  a  uniform,  irregular  surface.  It  is  true 
that  the  witness  Duft  did  testify  (page  84)  that  ridges  were  made  by 
people  passing  over  the  sidewalk  when  there  was  slush  or  snow  upon  it, 
and  that  subsequent  freezing  caused  the  ridges. 

The  Court  fully  instructed  the  jury  upon  tbe  subject  of  such  a  condition, 

However,  there  was  ample  evidence  to  support  the  plaintiffs'  theory 
of  the  long  continued  presence  of  such  ridges,  no  matter  how  caused. 

It  is  also  contended  by  counsel  for  the  City  that  there  was  no  evidence 
of  the  continuance  of  the  dangerous  condition  for  such  a  length  of  time 
as  was  sufficient  to  establish  constructive  notice. 

In  view  of  the  testimony  of  McCarthy  (pages  68  and  69)  this  prop- 
osition was  untenable.  He  says  that  he  observed  it  about  three  days  before 
the  accident;  that  it  was  in  bad  condition  then  and  had  ice  on  it.  He 
further  says  that  he  had  observed  it  before  those  three  days  when  he  had 
been  in  that  neighborhood  oR  and  on,  and  that  every  time  he  saw  it,  it 
looked  to  be  in  bad  shape.  He  thus  describes  its  condition:  "What  I  would 
say  in  bad  condition.  What  I  mean,  there  was  ridges,  and  it  looked  as 
though  it  was  never  cleaned.  I  would  say  it  was  never  cleaned.  It  had 
just  been  left  there.  It  snowed  and  the  rain  took  it  off.  or  it  would  melt 
ofit.  That  is  what  I  meant  by  bad  condition.  There  was  ridges  and  ice 
on  it.     It  was  just  left  there.     I  never  seen  it  cleaned." 

And  speaking  of  the  exact  spot  at  which  Mrs.  McCarthy  fell,  be  sayi: 
"It  was  ridges,  all  of  the  sidewalk  was  alike,  in  ridges.    •    •    •    No,  I  did 
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not  say  no  unmelted  snow — what  you  would  say  unmelted — only  the  ridges 
and  ice.    Of  course,  that  was  ice." 

Duft  says  as  to  the  continuance  of  the  condition  (page  86),  after  saying 
that  he  passed  through  Union  Street  almost  daily  and  knew  of  tlic  condi- 
tion: "Q.  Did  you  notice  in  that  time  the  condition  of  this  sidewalk?  A. 
Yes.  sir.  Well,  I  never  used  that  sidewalk,  but  practically  T  saw  that  it 
v/as  never  cleaned  off.  It  was  always  lined  there  with  snow  or  whatever 
came  along  there.  It  was  never  cleaned  off.  I  know  that  from  my  own 
knowledge," 

It  cannot  be  held  that  Mrs.  McCarthy  was  necessarily  guilty  of  con- 
iributory  negligence  by  using  a  sidewalk  which  was  in  a  slippery  condi- 
tion. Thus  in  the  case  of  Brown  vs.  White,  206  Pa.,  106,  it  is  held  that 
"it  is  not  necessarily  negligence  to  pass  over  even  a  'noticeable  accumula- 
t'on'  of  ice  on  a  pavement.  That  may  depend  upon  the  size  and  shape 
of  the  accumulation,  the  obviousness  and  magnitude  of  the  danger,  the 
means  had  of  avoiding  it,  and  other  circumstances." 

One  using  the  pavements  of  a  large  city  is  not  bound  to  exercise  ex- 
traordinary care;  care  according  to  the  circumstances  is  all  the  law  enjoins. 
Bruch  vs.  Philadelphia,  181  Pa.,  588. 

There  is  more  than  sufficient  evidence  upon  every  branch  of  this  case 
to  submit  it  to  a  jury,  and  a  verdict  having  been  rendered  for  the  plaintiffs 
in  an  exceedingly  reasonable  amount,  we  do  not  feel  disposed  to  stretch 
the  doctrine  of  contributory  negligence  to  cover  the  case  before  us.  espe- 
cially in  view  of  the  fact  that  the  City  furnished  no  evidence  whatever  in 
opposition  to  the  testimony  adduced  on  behalf  of  the  plaintiffs. 

The  motion  for  judgment  n.  o.  v.  must  be  refused.  We  therefore  enter 
.  the  following  order; 

And  now,  May  12,  1914,  on  hearing  of  above  motion  for  judgment 
n.  o.  v„  same  is  refused,  and  upon  payment  of  the  usual  verdict  fee,  the 
Frothonotary  is  directed  to  enter  judgment  upon  the  verdict  in  favor  of 
the  plaintiffs  and  against  the  defendant. 
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Under  Section  i  of  the  Act  of  Hay  38,  1S13.  providing  that  Juries  o(  Vlaw 
appointed  for  assesHine  danmBes  and  bene&te  ahall  asBesB  damayee  against  the 
cities,  counties,  boroughA,  etc..  and  the  benefits,  If  any.  and  malm  report  thereof 
as  under  eilstInK  laws,  the  Tlewers  are  required  to  assese  the  damajfea  and  bene- 
fits as  heretofore  under  eiiBtlng  laws.  It  Is  not  the  Intention  of  the  act  that  the 
dama^eB  should  be  assessed  against  the  municipality,  as  such  a  construction  of 
the  law  would  aLao  require  the  benefits  to  be  asEessed  to  the  municipalities,  and 
this  would  be  an  abaurdlty. 

City  Ordinance.    No.  290  April  Term.  1914.    C.  P.  Allegheny  County. 

W.  E.  Walsh,  for  excepta.nts. 

Charles  A.  O'Brien,  City  S'olieilor,  and  T.  H.  Ilasson,  Assislaul  City  Solicitor, 
for  City. 

Macfaslanc,  J.,  October  16,  1914. — This  proceeding  was  under  an  ordi- 
nance for  Ihe  change  of  grade,  and  the  grading,  paving  and  curbing  of  Rock- 
land Avenue  of  the  City  of  Pittsburgh.  The  board  of  viewers  found  that 
In  the  grading  the  sewer  constructed  in  the  street  by  the  Borough  of 
Beechview  prior  to  its  becoming  a  part  of  the  city  was  destroyed  and  that 
the  portion  of  the  sewer  so  destroyed  was  replaced  and  the  cost  charged 
as  a  part  of  the  cost  of  the  present  improvement,  and  objections  having 
been  made  they  held  in  a  "Conclusion  of  Law"  that  the  cost  of  reconstruct- 
ing that  portion  of  the  sewer  destroyed  by  the  change  of  grade  is  not 
part  of  the  cost  of  the  improvement  of  the  street,  which  can  be  charged 
to  the  properties  abutting  thereon.  The  report  does  not  show  the  cost 
of  the  sewer,  but  counsel  for  the  exceptants  states  in  his  brief  that  it  was 
$2,371.20.     If  this  is  a  mistake  it  can  be  hereafter  corrected  if  necessary. 

The  report  shows  gross  damages  $5,120,  gross  benefits  ?14,70OJl,  net 
damages  $1,894.50,  net  benefits  $11,474.71.  The  amount  charged  to  the  city 
IS  $5,399.08,  which  is  more  than  the  amount  of  the  gross  damages,  $5,120. 
But  when  we  deduct  the  cost  of  the  sewer  the  total  amount  charged  to 
the  city  is  $3,027.88,  which  is  less  than  the  gross  damages.  That  is,  f2,092.12 
is  assessed  against  property  owners.  The  e^tceptants  claim  that  this  is  in 
violation  of  the  provisions  of  the  act  of  May  28,  1913,  P.  L.  368,  and  that 
under  section  2  the  damages  must  be  assessed  against  the  city. 

The  title  of  the  act  is  practically  a  recital  of  the  entire  statute  and  it 
does  not  refer  to  any  other  act,  nor  is  it  a  supplement  to  or  an  amendment 
of  any  other  act.  It  contains  the  usual  general  repealing  clause.  Section 
I  gives  the  right  to  damages  against  cities,  counties,  boroughs  or  town- 
ships to  all  owners  or  tenants  of  land  injured  by  the  laying  out,  opening, 
widening,  vacating,  extending  or  grading  of  roads,  streets,  lanes  or  alleys, 
or  the  changing  of  grades  or  lines  thereof,  and  the  construction  and  vacat- 
ing of  bridges  and  their  abutments,  approaches,  etc.,  and  the  construction 
of  sewers.    Section  2  provides; 

"That  all  juries  of  view  appointed,  or  which  shall  hereafter  be  ap- 
pointed, under  existing  laws,  for  assessing  damages  or  benefits  for  taking 
using,  occupying  or  injuring  lands,  property,  or  material,  are  hereby  directed 
and  it  shall  be  their  duty,  to  assess  the  damages  provided  for  in  section  one 
of  this  act,  if  any,  against  said  cities,  counties,  boroughs,  or  townships,  as 
the  case  may  be,  and  the  benefits,  if  any,  in  connection  therewith,  and  make 
report  thereof  asunder  existing  laws." 

If  the  contention  of  counsel  for  the  exceptants  be  correct  that  the 
meaning  of  this  language  is  that  all  damages  are  to  be  assessed  against  the 
cities,  counties,  boroughs  or  townships,  by  the  same  method  of  construc- 
tion the  benefits  are  also  to  be  assessed,  which  would  be  an  absurdity.    To 
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80  hold  would  be  to  overlook  the  last  words  of  the  section,  "as  under  ex- 
isting laws."  The  meaning  of  the  section  b  not  only  that  the  viewers  are 
to  make  report  as  under  existing  laws,  but  they  are  to  assess  the  damiaget 
as  under  existing  laws. 

Judge  Hassler  of  Lancaster'  County  in  Road  in  Fulton  Township,  23 
Pist.  Rep.,  678,  referring  to  this  act,  says:  "It  does  not  provide  for  any 
change  in  the  existing  laws  as  to  who  is  liable  for  the  payment  of  such 
damages,  but  declares  that  the  right  of  damages  against  cities,  counties, 
boroughs  and  townships  shall  exist  in  all  cases  where  the  roads,  etc»  are 
laid  out,  etc.,  the  bridges,  etc.,  vacated  and  the  sewers  constructed  by  the 
cities,  counties,  boroughs  and  townships."  He  holds  the  the  former  acts 
of  June  13,  1836,  P.  L.  5S1,  and  May  14,  1874,  P.  L.  164,  providing  that  the 
rinmages  for  the  opening  of  roads,  are  not  inconsistent  with  the  act  of 
May  28,  1913,  and  were  not  repealed  by  it  This  seems  to  be  the  only  re- 
ported case  discussing  the  act. 

This  exception  should  be  dismissed. 

Another  exception  was  filed  that  the  schedule  is  a  gross  and  not  a  net 
schedule  as  contemplated  and  required  by  the  act  of  May  15,  1913,  F.  L. 
215.  This  was  not  pressed  upon  the  argument  and,  even  if  the  provisiont 
of  the  act  had  not  been  strictly  followed,  no  substantial  harm  has  been 
done.    Nevertheless  the  act  is  specific  and  should  be  observed. 

October  — ,   1914,  the  exceptions  are  dismissed  and  the  report  of  the 
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■Collection  of  claims Act  of  April  2Z*d, 

The  Act  ot  April  ZiaA,  1903  providing'  a  method  for  the  collection  of  their 
claims  by  sub- con  tractors  of  DUbllc  buildings  by  giving  notice  to  the  common- 
wealth or  any  Bub-dfvlalon  thereof  of  the  eilBtence  of  such  claim  Is  unconstitu- 
tional because  provldlog  a  special  method  for  the  collection  of  Buch  debts  and 
Iience  In  violation  of  Article  III,  Section  T  of  the  Constltu'Jon. 

June  2nd,  1914. 
Mr.  William  R.  Main, 

Auditor,  State  Highway  Department, 
Harris  burg. 
Sir: 

This  Department  is  in  receipt  of  your  letter  of  May  15th,  1914,  in- 
quiring whether  the  provisions  of  the  Act  of  22nd  April,  1903,  P.  L.  255, 
should  be  observed  by  your  Department. 

The  purpose  of  that  Act  was  to  provide  a  method  for  securing  to  sub- 
contractors upon  public  work  a  method  of  collecting  sums  due  them  from 
the  public  agency  with  which  the  contract  was  made.     It  provides: 

"Where  labor  or  materials  are  furnished  for  any  structure  or  other 
improvement  for  purely  public  purposes,  in  lieu  of  the  lien  given  by  this 
Act,  any  sub- contract  or  who  has  furnished  labor  or  materials  thereto  may 
be  given  a  written  and  duly  sworn  notice  to  the  Commonwealth,  or  any 
division  or  sub-division  thereof,  or  any  purely  public  agency  thereunder, 
being  the  owner  of  the  structure  or  other  improvement,  setting  forth  the 
facts  which  would  have  entitled  him  to  a  lien  as  against  the  structure  or 
other  improvement  of  a  private  owner;  whereupon,  unless  such  claim  be 
paid  by  the  contractor,  or  adequate  security  be  given  or  have  been  given 
1  protect  all  such  claimants,  the  Commonwealth,  or  the  division,  or  sub- 
ision  thereof,  or  purely  public  agency  thereunder,  shall  pay  the  balance 
jally  due  the  contractor  into  the  court  of  common  pleas  of  the  countx 
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in  which  the  structure  or  other  improvement,  or  the  principal  part  thereofi 
is  situ&te,  for  distribution  to  such  parties  as  would  be  entitled  thereto 
were  it  paid  into  court  in  the  ease  of  a  private  owner;  and  the  Common- 
wealth hereby  does,  and  any  division  or  sub-division  thereof,  or  any  purely 
public  agency  thereunder  may,  require  that  any  contract  for  public  work 
shall,  as  a  condition  precedent  to  its  award,  provide  for  approved  security 
to  be  entered  by  the  contractor  to  protect  all  such  parties." 

This  Act  amends  the  Mechanics'  Lien  Law  of  4th  June,  1901,  P.  L-  431, 
which  law  had  provided,  Section  2: 

"But  no  lien  shall  be  allowed  for  labor  or  materials  furnished  for 
purely  public  purposes." 

Prior  to  the  passage  of  the  Act  of  1901  no  mechanic's  lien  legally 
could  be  filed  against  any  improvement  for  purely  public  purposes,  because, 
as  was  pointed  out  by  Lowrie,  J.,  in  Williams  vs.  Controller.  18  Pa.,  275. 
1852,  a  Levari  Facias  is  the  only  execution  proper  on  a  judgment  on  a 
mechanic's  lien,  and  that  sort  of  execution  is  forbidden  by  the  Act  of  16th 
June,  1836,  P.  L.  755,  in  the  case  of  public  corporate  bodies.  As  far  as 
the  State  itself  is  concerned  the  Constitution  in  Article  I,  Section  Ilj  pro- 
tects it  from  suit  except  where  the  Legislature  directs  otherwise. 

The  Act  of  1903  was  passed  for  the  purpose  of  providing  a  remedy  other 
than  by  lien  in  cases  of  sub -con  tractors  engaged  upon  public  work.  ' 

The  remedy  provided  for  by  the  Act,  however,  was  one  which  did 
not  exist  before.  For  this  reason  it  is  unconstitutional,  as  providing  a 
special  method  for  thf  collection  of  debts  contrary  to  Article  III,  Section 
7,  and  the  Supreme  Court  of  Pennsylvania  has  so  held  in  the  case  of 
Smith's  Appeal,  241  Pa.,  336  (1913). 

In  that  case  the  board  of  school  directors  of  a  borough  petitioned  for 
leave  to  pay  money  into  court,  as  provided  by  the  Act  of  1903.  This 
petition  was  granted  by  the  lower  court,  but  the  Supreme  Court  reversed 
the  decree  and  directed  the  board  to  pay  the  balance  due  directly  to  the 
contractor. 

Since  this  decision  it  is  the  duty  of  the  State  Highway  Department, 
in  spite  of  notices  of  the  non-payment  of  sub-contractors,  to  pay  to  the 
principal  contractor,  or  his  representatives,  the  balance  due  upon  any 
contract. 

The  sub-contractors  are  amply  protected  by  the  bonds  which  con- 
tractors are  required  to  furnish  under  Section  13  of  the  Act  of  1  June, 
1911,  P.  L.  468,  these  bonds  being  conditioned,  inter  alia,  that  the  con- 
tractor "shall  well  and  truly  pay  to  all  and  every  person  furnishing  ma- 
terial or  performing  labor  in  and  about  the  construction  of  said  highway, 
all  and  every  sum  and  sums  of  money  due  him,  tliem  or  any  of  them,  for 
all  such  labor  and  materials,  for  which  the   contractor  is  liable." 

Sub -con  tractors  who   have  not  been  paid,   therefore,   should   give   notice 
to,  and,  if  necessary,  bring  suit  against,  the  bondsmen  of  the  contractor. 
Yours  very  truly, 

JOHN  C.  BELL. 

Attorney  General. 
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i'rincipal' and  surety Jiids'Hf'il  against  principal Effect  on  iurtty. 

In  an  action  on  a  bond  against  the  principal  and  surety  Jollvtly,  Judgment 
agalnBt  the  principal  was  entered  by  default  and  a  rule  for  Judgment  ftgalnat  the 
■urety  In  default  of  a  aufllcient  Affidavit  of  defense  was.  taken.  Bttd,  that  in  thl« 
proceeding  the  fact  that  Judgment  had  already  t>een  obtained  aKalnat  the  principal 
was  not  conclusive  against  the  surety. 

Rule  for  Judgment     No.  12S7  April  Term,  1914.    C.  P.  Allegheny  County. 

Simon  Patterson,  for  plaintiff. 

Beatty^  Afagee  &  Martin,  for  defendant. 

Macfablane,  J.,  October  22,  1914. — This  rule  ii  for  judgment  for  want 
of  3  sufficient  affidavit  of  defense  as  to  $543.40,  a  part  of  plaintiff's  claim. 
In  disposing  of  the  former  motion,  which  was  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  Judge  Ford  said:  "The  rule  being  for  judg- 
ment for  the  entire  claim,  we  do  not  deem  it  necessary  to  discuss  plaintiff's 
claim  for  the  amount,  $543.40,  paid  contractors  and  material  men  over  and 
.'ibove  the  amount  due  the  contractor,"  and  the  rule  was  discharged.  Inas- 
much as  we  think  the  affidavit  is  sufficient  as  to  this  item  we  will  make  no 
further  comment  on  the  practice  further  than  to  say  that  a  rule  in  the 
alternative  would  have  saved  the  time  of  the  court  as  the  whole  matter 
could  have  been  disposed  of  on  one  rule. 

The  plaintiff's  account  gives  the  total  amount  due  Cohen  as  $8,747.  She 
claims  to  have  paid  him  and  to  sub-contractors  $9,290.40,  and  sues  for  the 
balance,  $543.40.  The  defendant  starting  with  the  same  items  claims  more 
on  several  of  them  and  some  additional  items,  making  the  amount  due 
Cohen  $8,890,  so  that  a  defense  is  set  up  to  at  least  the  difference,  namely, 
$143. 

There  is  no  dispute  about  the  amounts  paid  to  sub-contractors,  but 
the  plaintiff  makes  a  general  averment  that  in  consequence  of  the  con- 
tractor's default  in  not  keeping  the  property  free  from  liens  and  claims 
the  "plaintiff  was  compelled  to  pay  sub -contractors  and  material  men 
?543.40  over  and  above  the  amount  due  the  contractor  under  the  terms  of 
the  said  contract,"  and  refers  to  statement  marked  Exhibit  E,  but  that 
statement  gives  no  further  detail  than,  "Payments  made,  $6,200.00."  The 
defendant's  pleading  is  at  least  as  definite.  It  is  in  effect  that  the  plaintiff's 
husband  as  her  agent  and  Cohen  agreed  that  the  plaintiff's  bookkeeper 
should  take  charge  of  the  accounts  between  the  plaintiff  and  Colien  and 
should  keep  records  to  show  the  amounts  disbursed  by  the  plaintiff  for 
the  payment  of  the  amounts  due  Cohen  and  that  an  examination  of  all  of 
the  checks,  receipts  and  orders  of  the  plaintiff  anil  their  records  relating 
to  payments  and  the  amount  actually  paid  by  the  plaintiff  as  shown  by 
the  records  is  $5,635.67  and  it  is  said  that  the  plaintiff  did  not  produce  and 
was  unable  to  produce  any  evidence  of  the  payment  of  any  more  than  the 
several  items  set  out  in  the  affidavit  of  defense. 

The  statement  is  insufficient  to  require  us  to  enter  judgment,  for  in 
such  a  case  as  this  the  burden  is  plainly  on  the  plaintiff  to  show  how  the 
balance  arises. 

The  reason  for  judgment  that  the  defense  is  not  one  peculiar  to  the 
turety  company  and  that  it  appears  from  the  record  that  judgment  has 
been  entered  against  Cohen  overlooks  the  fact  that  this  is  a  joint  action 
and  the  rule  for  judgment  is  based  upon  the  statement  and  affidavit  of 
defense  and  not  in  any  way  upon  the  fact  that  a  judgment  in  default  had 
been  entered  against  the  principal.  It  is  not  necessary  to  decide,  and  we 
do  not  decide,  whether  that  judgment  would  be  evidence  against  the  surety 
on  the  trial  of  the  case.  ' 
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October  22,  1914,  the  rule  granted  September  28,  1914,  to  show  cause 
why  judstnent  should  not  be  entered  for  $543.40  for  want  of  a  sufficient 
affidavit  of  defense  is  discharged. 


Home  wood  Bank  ts.  HcCntcheon. 


After  ttie  atatjte  of  Ilmltatloib  hod  run  on  a  note  the  real  debtor  guarEtnteeil 
Its  payment  and  his  But)Hequent  paymenta  made  to  the  holder,  a  bank,  whtch  had 
knowledge  Of  the  facte,  did  not  toll  tbe  statute  In  an  action  against  the  accom- 
modation mak«r,  who  >;ad  not  constituted  the  debtor  hie  asent. 

Demand  Note.    No.  1500  July  Term,  1914.    C.  P.  Allegheny  County. 

/.  M.  Clark,  for  plaintiff. 

A.  0.  Fording,  iot  defendant. 

Macfahlane,  J.,  October  22,  1914.— The  suit  is  on  a  demand  note  dated 
July  12,  1903.  The  defendant  sets  up  the  statute  of  limitations.  The  state- 
ment avers  certain  payments  to  which  the  defendant  replies  that  he  did 
not  make  them,  but  that  they  were  made  by  Paull,  the  president  of  the 
bank,  tor  whose  accommodation  the  note  was  made  and  who  presented 
the  note  for  discount  and  received  the  proceeds.  The  contention  is  that 
Paull  made  the  payments  for  himself  on  his  own  debt  and  that  they  were 
so  received  by  the  bank.  The  first  payment,  $5,000,  was  made  June  8,  1909, 
before  the  statute  ran.  In  December,  1904,  after  receiving-  three  notices 
of  interest  the  defendant  "suggested"  to  the  cashier  in  effect  that  he  cease 
sending  demands  for  the  payment  of  interest  to  him  and  that  he  should 
send  them  to  Paull,  whose  debt  it  was.  Thereafter  the  interest  was  paid 
by  Patill.  In  January,  1911,  at  the  demand  of  the  bank  Paull  guaranteed 
the  note  and  subsequently  he  paid  on  March  3,  1911,  $375;  on  October  11, 
1911,  $375,  and  on  March  22,  1912,  the  bank  applied  to  the  payment  of  the 
note  $4,690.38,  the  proceeds  of  certain  securities  belonging  to  Paull.  It  is 
to  be  noted  that  the  two  payments  within  the  six  years  were  made  by  Paull 
after  he  becarne  legally  bound  to  pay  the  debt. 

A  new  promise  to  pay  is  inferred  from  part  payment,  but  such  infer- 
ence can  only  be  of  a  promise  by  the  one  who  made  the  payment:  Coleman 
vs.  Fobes,  22  Pa.,  156.  We  cannot  construe  McCutcheon's  direction  to  the 
bank  to  mean  that  Paull  would  pay  on  McCutcheon's  account.  On  the 
contrary  it  is  a  direction  to  collect  from  the  real  debtor.  It  is  true  that 
McCutcheon  was  liable  although  he  had  made  the  note  for  the  accommo- 
dation of  the  president  of  the  bank:  Trust  Co.  vs.  Hart,  217  Pa.,  506;  but 
his  statement  to  the  bank  did  not  constitute  Paull  his  agent.  The  pay- 
ments made  after  the  statute  had  run  were  by  the  real  debtor  known  to 
be  such  by  the  bank  and  who  had  become  the  guarantor. 

The  affidavit  of  defense  is  sufficient. 
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In  re  Transfer  of  Oleomargarine  License. 

Oleomargarine License  to  sell Transfer  of Atl  of  May  29th,  1901. 

Under  the  Act  of  May  2Sth,  1901,  th«  Dairy  and  Food  Commlaaloaer,  upon 
application,  may  transfer  the  license  of  a.  person  authorized  to  sell  oleomarKarlne 
from  a  place  in  one  county  to  another, 

November  11,  1914. 
Hon.  Jamfs  Fonse, 

Dairy  and  Food  Cotnmi^siorier, 
Harrtsburg,  Fa. 

Sir: — You  have  tran.smttted  to  thi?  Department  the  letter  of  Joseph  R. 
Shearer  to  yoii,  enclosing  copies  of  other  communications  passing  between  your 
Department  and  Mr,  Shearer,  and  have  asked  to  be  advised  concerning  the 
transfer  of  the  oleomargarine  license  of  Mr.  Shearer, 

As  I  ijather  from  the  correspondence,  Joseph  R.  Shearer  holds  a  hcense  for 
the  sale  of  uncolored  oleomargarine  at  retail,  from  a  store  in  Chester,  Pa.  He 
desires  to  move  his  business  and  to  have  the  license  transferred  .so  that  he  may 
iiave  the  rifiht  to  .sell  imcolorod  olcom3rR;irine  a*  retail  from  a  store  in  Wayne,  Pa. 

The  Act  of  Asserablji  regulating  the  sale  of  oleoma i^arine,  approved  May 
t9,  1901,  P.  L.  327,  provides  that  no  person,  firm  or  corporation  shall  sell  un- 
(olored  oleomargarine  without  fir?t  having  obtained  a  license  authorizing  the 
holder  of  said  license  to  engage  in  the  sale  of  tmcolorcd  oleomargarine,  and 
orovides  that  application  for  such  lirense  shall  be  made  in  such  form  as  shall 
be  prescribed  by  the  Dairy  and  Food  Commissioner,  which  application,  "in  addi- 
'.ion  to  other  matters  which  may  be  required  to  be  stated  therein  by  the  Dairy 
and  Food  Commissioner,  shall  contain  an  accurate  description  of  the  place 
where  the  proposed  business  is  to  he  carried  on,  and  the  name  and  style  under 
which  it  is  proposed  to  conduct  the  said  business.  If  the  said  application  is 
satisfactory  to  the  said  Dairy  and  Food  Commissioner,  and  the  name  and  style 
shall  not,  in  the  judijmei't  of  the  Dairy  and  Food  Commissioner,  be  calculated 
lo  deceive  or  mislead  the  public  as  to  the  real  nature  of  the  business  so  pro- 
posed to  be  carried  on,  he  shall  issue  to  the  applicant  or  applicants  a  license 
aiithorij^ing  him,  her  or  them  to  engage  in  the  manufacture  or  sale  of  oleo- 
margarine or  of  similar  substance  which  shall  not  contain  a  coloration  or  in- 
gredient that  causes  it  to  resemble  yellow  butter," 

Thd  Act  of  .Assembly  also  provides  that  such  license  shall  not  authorize  the 
sale  at  any  other  place  than  that  designated  in  the  application  and  license, 
but  that 

"Such  license  may  be  transferred  by  the  Dairy  and  Food  Commissioner 
upon  the  application,  in  writing,  of  the  person,  firm  or  corporation  to  which  the 
same  has  been  granted." 

The  authority  to  transfer  is  veste<l  in  the  Dairy  and  Food  Conunissioner 
upon  a  proper  application.  If  Joseph  R.  Shearer  make  an  application  for  Ihe 
transfer  of  the  license  now  held  by  him  from  Chester.  Delaware  County,  to  a 
place  in  Wa>ne,  Delaware  County,  and  the  place  to  which  the  license  is  to  be 
transferred  is  satisfactory  to  the  Dairy  T-ud  Food  Commissioner,  the  Dairy  and 
Food  Commissioner  has  power  under  the  provisions  of  the  law  just  quoted,  to 
make  such  transfer. 

Very  tnily  yours, 

WM.  M.  HARGEST, 
Second  Deputy  .Attorney  General. 
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In  re  Rifht  ol  State  Board  ot  Osteopatbic  Exaiidn«rt  to  Grant  Liceniei. 

Osteopathy Apfltcanti Preliminary  education Act  of  March  19jft,  1909. 

Tbe  state  board  of  osteopathic  examtnerB  ara  bound  to  follow,  la  the  matter 
of  tbe  prellminarr  educalion  ot  the  applicants  for  license  to  practice  osteopathy, 
the  regulremetitB  ot  the  10th  eectlou  of  the  Act  ot  March  19th,  19D9. 

Jane  23,  1914. 
Dr.  O.  J.  Snyder. 

President  State  Board  of  Osteopathic  Examiners, 
Witherspoon  Building,  Philadelphia,  Pa. 

Sir: 

In  the  matter  of  the  right  and  duty  of  the  State  Board  of  Osteopathic 
Examiners  to  grant  licenses  to  practice  osteopathy,  to  Wm.  J.  Furey,  and 
four  other  applicants,  concerning  which  your  board  has  had  some  corre- 
■pondence  with  this  Department,  I  understand  the  facts  to  be  as  follows: 

These  applicants  graduated  in  February,  1913,  from  the  Philadelphia 
College  of  Osteopathy,  a  regularly  incorporated  and  reputable  college  of 
osteopathy,  giving  the  instruction  required  by  law. 

At  the  February  examinations  in  1913,  held  hy  the  State  Board  of 
Osteopathic  Examiners,  their  applications  for  permission  to  take  the  ex- 
amination were  refused  by  your  Board  upon  the  ground  that  the  applicants 
were  unable  to  present  credentials  satisfactory  to  the  Board  "covering  their 
preliminary  education  prior  to  their  beginning  the  study  of  osteopathy." 
At  my  suggestion,  these  applicants  were  admitted  by  your  Board  to  a 
subsequent  examination,  and  passed  the  same,  but  on  account  of  the  ques- 
tion with  reference  to  their  preliminary  education  no  licenses  have  as  yet 
been  issued  to  them. 

By  Section  10  of  the  Act  of  March  19.  1909,  P.  L.  46,  as  amended  by 
the  Act  of  May  11,  1911.  P.  L.  241,  it  is  required,  in  substance,  that  candi- 
dates for  licenses  to  practice  osteopathy  presenting  their  applications  and 
undergoing  examination  after  the  first  day  of  January,  1912,  shall  be 
obliged  to  present  to  the  State  Board  of  Osteopathic  Examiners  one  ot 
the  following  credentials  satisfactory  to  the  Board,  covering  their  prelim- 
inary education  prior  to  their  beginning  the  study  of  osteopathy  in  som« 
legally  incorporated  reputable  osteopathic  college,  to  wit: 

(a)  A  diploma  from  a  reputable  college  or  university  granting  the  de- 
gree of  Bachelor  of  Arts  or  Science,  or  equivalent  degree. 

(b)  "A  diploma  of  graduation  from  an  educational  institution  main- 
taining a  four  years  course  of  study;  that  is,  a  State  normal  school  or  a 
high  school,  a  seminary,  an  academy,  or  a  college  preparatory  school." 

(c)  A  certificate  of  having  passed  an  examination  for  admission  to 
the  freshman  class  of  a  reputable,  literary  or  scientific  college  or  university. 

(d)  A  certificate  of  having  .passed  an  equivalent  examination  conducted 
by  a  certified  examiner  for  the  State  of  Pennsylvania,  etc. 

In  the  statement  made  in  behalf  of  these  applicants  under  date  of  March 
31,  1914,  it  is  stated  that  "none  had  the  full  four  years'  preliminary  high 
school  work,"  and  it  is  not  contended  that  any  of  them  had  any  of  creden- 
tials which  your  Board  is  authorized  to  require  from  applicants  for  exam- 
ination presenting  their  applications  after  January  1,  1912. 

Under  the  facts  and  the  provisions  of  the  statute  above  stated  I  am 
reluctantly  compelled  to  Ldvise  you  that  in  my  opinion  your  Board  cannot 
legally  license  the  applicants  above  referred  to. 

If  any  of  the  applicattts,  or  their  counsel,  believe  that  this  construction 
of  the  law  is  incorrect,  they  may  secure  a  judicial  determination  of  the 
question  by  the  institution  of  mandamus  proceedings  against  your  Board, 
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under  the  provisions  o(  the  Act  of  June  19,  1913,  F.  L.  526.    The  only  othe% 
redress  is  an  appeal  to  the  Legislature. 
Very  truly  yours, 

JOHN  C.  BELL, 
Attorney  General. 


In  re  Charge  Against  County  Superintendent  Under  School  Code. 

School  code— — -County  sttperinleixdenl Cliar/ics  against Practice. 

Charges  against  a.  county  superintendent  of  schools  should  be  filed  under 
sections  1111  to  1118  Inclusive  and  section  1119  of  the  School  Code  and  not  by 
petition  under  section  132Z  praylnK  for  annulment  of  his  certlRcate  as  a  teacher. 

June  17.  1914. ' 
Dr.  Nathan  C.  Schaeffer, 

Superintendent  of  Public  Instruction, 
Harrisburg,  Pa. 

Sir: 

Your  favor  of  the  2nd  inst.  transmitting  to  this  Department  the  com- 
plaint and  bill  of  particulars  filed  against  Livingston  Seltzer,  was  duly  re- 
ceived.   The  facts,  as  I  understand  them,  are  as  follows: 

An  original  petition  o£  five  citizens  of  Schuylkill  County,  which  prays, 
that  "under  Section  1322  of  the  School  Code  you  annul  the  certificate  or 
certificates  now  held  by  Livingston  Seltzer,  of  Pottsville,  Pa.,  for  incom- 
petency, negligence,  immorality  and  intemperance,"  has  been  presented  to 
you. 

Two  of  the  petitioners,  under  date  of  Uay  18.  1914.  asked  that  their 
names  be  stricken  from  the  petition,  stating  that; 

"We  have  no  knowledge  of  the  charges  made  against  Mr.  Seltzer,  and 
furthermore,  we  are  convinced,  from  printed  public  statements  made  by 
people,  who,  we  are  told,  would  prove  charges  that  the  whole  matter  was 
an  effort  to  defeat  Mr.  Seltzer  tor  re-election," 

A  bill  of  particulars  "in  re  proceedings  for  the  annulment  of  certificate 
or  certificates  held  by  Livingston  Seltzer"  was  filed. 

Livingston  Seltzer  is  the  County  Superintendent  of  Schools  of  Schuyl- 
kill County.  He  has  recently  been  re-elected  as  Coimty  Superintendent 
and  is  not  now  a  school  teacher.  No  objections  to  his  election  as  County 
Superintendent  were  filed  within  fifteen  days  after  his  election. 

Section  1322  provides  for  the  annulment  of  certificates  issued  to  teachers 
of  the  public  schools  for  "incompetency,  cruelty,  negligence,  immorality 
or  intemperance,  after  hearing,  of  which  reasonable  notice  in  writing  must 
he  given  to  the  party  interested." 

It  appears  in  the  bill  of  particulars  that  Livingston  Sell/.cr  has  a 
diploma  issued  by  a  State  normal  school  of  this  Commonwealth  and  that 
makes  him  eligible  for  the  office  of  County  Superintendent,  under  section 
1103  of  the  School  Code. 

Sections  nil.  1112,  1113,  1114,  lllS,  1116.  1119,  of  the  School  Code 
provide  for  the  method  of  filing  objections  against  the  County  Superin- 
tendent, proceedings  thereon  and  for  the  removal  of  such  superintendent 
by  the  Superintendent  of  Public  Instruction.  This  course  has  not  been 
followed  against  Superintendent  Livingston  Seltzer  of  Schuylkill  County. 

Inasmuch  as  this  case,  so  far  as  this  proceeding  is  concerned,  will 
establish  a  precedent  under  the  School  Code,  and  inasmuch  as  there  is  a 
statutory  method  for  hearing  charges  against  the  County  Superintendent, 
I  am  of  opinion  that  this  method  should  be  followed,  and  that  the  Super- 
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intendent  of  Public  laslruction  should  not  entertain  a  proceeding  under 
Section  1322,  which  proceeding  simply  authorizes  the  annulment  of  a 
teacher's  certificate  against  a  superintendent,  who,  as  stated,  is  not  a  teacher, 
but  that  the  charges  should  be  made  and  the  proceedings  conducted  strictly 
in  the  manner  pointed  out  by  the  Act,  for  the  removal  of  a  superintendent. 
You  should,  therefore,  decline  to  proceed  further  on  the  papers  as 
presented. 

Very  truly  yours, 

WM.  M.  HARGEST. 
Second  Deputy  Attorney  General. 


In  r«  Interpreutioa  of  Par.  3,  Sec.  2,  of  Act  of  July  24,  1913,  P.  L.  960. 

H'eights  and  measures Act  of  July  2Atk,  1913,  exttnt  of. 

The  Act  of  July  24th,  1913  vests  no  authority  In  the  Inspectors  of  Welxhts 
and  MeKSurea  to  test  the  correctness  of  scales  (or  weighing  persons  or  of  any 
coal  Bcales  tor  determining  the  wagi^s  to  be  paid  to  Rilners. 

July  7th,  1914. 
Jamet  Sweeney,  Esq., 

Chief  of  Bureau  of  Standards, 
Harrisburg,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  letters  of  June  2Sth,  1914,  re- 
questing an  interpretation  of  the  third  paragraph  of  Section  2  of  the  Act 
of  24  July,  1913,  P.  L.  960.    The  paragraph  in  question  is  as  follows: 

"The  inspectors  shall  take  charge  of  and  safely  keep  the  proper  stand- 
ards •  •  •  Each  inspector  shall  have  power,  within  his  respective  juris- 
diction,'to  lest  all  instruments  and  devices  used  in  weighing  or  measuring 
anything  sold  or  to  be  sold,  and  seal  the  same,  if  found  to  be  correct.  Such 
test  shall  include  all  appliances  connected  or  used  with  such  instruments 
or  devices.  For  the  purpose  of  making  such  test,  each  inspector,  at  any 
reasonable  time  and  without  formal  warrant,  may  enter  upon  any  premises; 
and  may,  on  any  public  highway,  stop  any  vendor  or  dealer,  or  the  agent 
or  servant  of  any  such  vendor  or  dealer,  or  stop  any  vehicle  used  in  de- 
livering any  commodity  which  is  weighed  or  measured  as  delivered.  He 
may  condemn  and  mark  as  condemned,  or  may  seize,  any  false  or  illegal 
instrument  or  device  used,  or  intended  to  be  used,  in  weighing  or  measur- 
ing. If  he  shall  seize  any  such  instrument  or  device,  he  shall  retain  pos- 
session thereof  until  it  shall  have  been  used  as  evidence  in  any  prosecution 
under  the  laws  of  this  Commonwealth  relating  to  weights  and  measures 
or  to  the  sale  of  commodities." 

You  ask,  first,  whether  under  this  section  inspectors  of  weights  and 
measures  have  authority  to  test  automatic  weighing  scales  used  solely  for 
the  purpose  of  obtaining  the  weight  of  persons,  and  second,  whether  they 
have  authority  to  test  scales  used  by  mine  companies  for  the  purpose  of 
weighing  the  coal  produced  by  the  miners  and  thereby  fixing  the  amount 
of  wages  payable  to  the  miners.  The-  determination  of  these  questions 
depends  upon  whether  the  scales  in  question  may  be  said  to  be  "used  in 
weighing  or  measuring  anything  sold  or  to  be  sold."  The  authority  to 
condemn  and  mark  as  condemned,  or  to  seize,  false  or  illegal  instruments 
or  devices  used  or  intended  to  be  used  in  weighing  or  measuring,  is  limited 
by  the  grant  of  power  in  the  sentence  just  quoted. 

That  the  Act  was  intended  to  apply  only  to  instruments  and  devices 
"used  in  weighing  or  measuring  anything  sold  or  to  be  sold,"  a,ppears 
probable  from  a  glance  at  the  earlier  acts  on  the  subject. 
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The  Act  of  IS  April,  1845,  P.  I*  443,  providing  for  the  appointment 
of  sealers  of  weights  and  measures,  in  Section  5,  makes  it  the  duty  of  the 
sealers  to  try  and  adjust  beams,  scales,  weights  and  measures,  and  in 
Section  6  penalizes  makers,  vendors  or  proprietors  thereof  who  do  not 
comply  with  the  requirements  of  the  sealers,  or  sell  by  false  beams,  scales, 
weights  or  measures  "provided  that  the  provisions  of  the  5th  and  6tb 
sections  of  this  Act  shall  not  be  so  construed  as  to  extend  lo  such  beams, 
scales,  weights  and  measures,  as  shall  not  be  used  by  the  proprietors  thereof, 
for  the  purpose  of  buying  or  selling  the  same."  A  reading  of  the  proviso 
(hows  that  the  word  "with"  or  "by"  was  omitted  by  accident  after  the  word 
"selling"— (Stolle  vs.  Gahel,  14  Phila.,  616,  1879). 

The  Act  of  11  May,  1911,  P.  L.  275,  which  provides  for  the  appoint- 
ment of  inspectors  of  weights  and  measures  in  counties,  limits  their  power 
to  the  inspection  of  instruments  used  or  employed  "in  determining  the 
size,  quantity,  extent,  area,  or  measurement  of  quantity,  things,  produce, 
articles  for  distribution  or  consumption,  offered  or  submitted  by  any  person 
or  persons  for  sale,  for  hire,  or  award,"  Here,  too,  as  in  the  Act  ot  1845, 
there  has  been  ihe  accidental  omission  of  a  word,  "of,"  before  the  word 
"things."  Taking  these  three  Acts  together,  we  see  in  each  an  expressed 
Intention  to  liinit  the  jurisdiction  of  the  inspectors  to  such  instruments  as 
are  used  for  weighing  or  measuring  articles  to  be  sold. 

That  scales  intended  to  be  used  for  the  weighing  of  persons  and  which 
people  pay  to  have  their  weight  told  by,  well  could  be  included  within 
the  Act,  is  undeniable,  and  that  scales  upon  which  coal  is  weighed  for  the  de- 
termination of  the  wages  due  miners,  are  within  the  mischief  which  the 
Act  was  intended  to  remedy,  is  even  more  clear. 

The  statute,  however,  is  a  penal  statute  and  must  he  strictly  construed, 
as  similar  statutes  have  been  in  other  jurisdictions. 

The  English  Statute  prohibiting  the  use  of  false  weights  and  measures 
was  held  not  to  include  a  false  weighing  machine — (Thomas  vs.  Stephen- 
son. 2  Ellis  &  Blackburn.  107,  1853).  In  New  York,  a  statute  like  our 
Act  of  1913,  was  held  not  to  apply  to  canned  goods  nor  to  such  articles  as 
are  usually  sealed  up  in  jars.  The  Court  said,  per  Bartlett.  J,:  "In  no 
event  can  the  Court  resort  to  implication  to  read  into  a  penal  ordinance  a 
prohibition  which  is  not  expressed  therein." 

In  the  case  of  Nance  vs.  Southern  Railway  Company.  63  Southeastern 
Reporter,  116  (N.  C.  19081,  the  Court  held  that  a  statute  providing  that 
it  should  be  a  misdemeanor  for  any  person  to  use,  buy  or  sell  by  weights 
and  measures  which  had  not  been  passed  by  the  standard  keeper,  did  not 
apply  to  scales  used  by  a  railway  company  for  weighing  freight  and  thereby 
fixing  the  cost  ot  transportation,  saying,  per  Connor,  J.;  "It  is  perfectly 
manifest  from  the  original  act,  the  amendments,  and  revisals,  that  the 
Legislature  never  intended  to  penalize  the  neglect  to  have  weights  and 
measures,  used  for  purposes  other  than  buying  and  selling,  tested." 

You  are,  therefore,  advised  that  the  inspectors  have  no  jurisdiction  in 
regard  to  automatic  weighing  scales  for  the  purpose  of  weighing  persons 
only  or  over  .scales  used  by  mining  companies  to  weigh  coal  for  the  pur- 
pose of  determining  the  wages  payable  to  miners. 
Very  truly  yours, 

MORRIS  WOLF, 
Third  Deputy  Attorney  General. 
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Personal  injury Railroais Crossings Standing    train Contributory 

negligence 

Where  a  railroad  In  it  city  at  a  point  where  there  i.i  no  public  Btreft  permlta 
fur  many  years  from  eleht  hundred  to  one  thousand  people  to  croaa  !ta  tracka 
dally  at  a  particular  ]>1aee  where  tt  han  planlced  the  tracka  and  filled  them  tn 
to  a  width  of  16  feet  to  aid  thee  persons  using  It  and  It  erects  a  sign  poet  whtch 
reads  "Railroad  CroaBlng.'  aoch  croKsIng  Is  a.  pennlSBlve  one  and  the  duty  Of 
the  raliroad  to  the  public  Is  the  eame  as  ttioae  of  a  railroad  croHHlnB  a  public 
Dtreet  except  In  so  far  as  the  rights  of  the  public  and  railroad  are  aftected  br 
the  Act  of  March  ZOth.  1S46,  relating  to  the  obstruMlon  of  public  crossings.  The 
Act  of  184E  does  not  apply  to  a  permlsalve  crossing. 

Where  a  pedestrian  arrives  at  such  a  permissive  crossing  which  Is  obstructed 
by  a  standing  train,  iind  after  waiting  ten  minutes  climbs  over  the  cars,  after 
being  told  by  a  man  on  the  oars  to  cros.^  as  that  there  was  no  danger  and  with- 
out endeavoring  further  to  a.-icertaln  the  safety  or  danger  of  the  Bituatlon.  he  is 
guilty  of  contributory  negligence  In  case  of  injury  to  him  resulting  from  the 
sudden  starting  of  the  train  while  he  Is  climbing  over  It. 


T.  M.  &  R.  P.  Marshall,  for  plaintiff. 
Gordon  &  Smith,  for  defendant. 

HAYMAKtR  J.,  November  16,  19H.— This  is  an  action  in  trespass  for 
personal  injuries,  resulting  in  a  verdict  for  plaintiflf.  In  passing  on  the 
motion  we  will  consider  the  plaintiffs  testimony  alone,  treating  it  as  truth- 
ful wherever  material,  and  Ufiing  other  evidence  only  when  it  is  undisputed, 
and  solely  for  the  purpose  of  giving  a  history  of  the  case.  The  plaintiff, 
when  about  forty-eight  years  of  age,  attempted  to  climb  over  the  couplings 
or  bumpers  between  two  united  box  cars  of  a  freight  train  standing  at  rest 
over  a  permissive  crossing,  about  4:30  A.  M.  on  July  15,  1911,  and  by  the 
sudden  starting  of  the  train  was  thrown  down  between  the  cars  onto  the 
track,  his  foot  was  run  over,  and  later  amputated  at  the  ankle.  The  plain- 
tiff saw  the  train  standing  on  the  crossing  five  minutes  before  he  arrived, 
and  he  waited,  after  arriving  at  the  crossing,  ten  minutes,  with  two  others 
whom  he  did  not  know,  when  a  person  walking  on  top  of  the  cars,  whom 
he  believed  was  a  brakeraan,  said  "Go  ahead,  boys,  there  is  no  danger,"  or 
"Come  ahead,  boys,"  and  waived  his  hand  as  indicated  by  the  plaintiff. 
Whereupon  the  two  strangers  climbed  over  and  were  immediately  followed 
by  the  plaintiff.  The  train  in  question  was  made  up  at  Connellsvitle  and 
consisted  of  about  sixty  cars.  When  it  arrived  at  Hazelwood,  in  the  City 
of  Pittsburgh,  it  had  about  twenty  cars  that  were  to  go  to  Willow  Grove, 
a  point  on  or  near  the  Allegheny  River,  several  miles  north  of  Pittsburgh. 
At  Hazelwood  there  are  two  main  tracks  and  a  siding  called  the  Elba  Hill 
siding.  The  cars  for  Willow  Grove  were  cut  off  from  the  rear  of  the  train, 
and  were  left  on  the  westbound  main  track,  while  the  balance  of  the  train, 
consisting  of  about  forty  cars,  was  hauled  onto  the  siding  and  over  the  per- 
missive crossing,  where  it  was  standing  with  the  engine  attached  when  the 
t-laintiff  arrived  there  on  his  way  to  work.  The  purpose  was  to  place  those 
cars  on  that  siding,  cut  or  open  the  train  for  the  permissive  crossing,  then 
detach  the  engine,  run  it  westward  a  short  distance  over  the  siding  to  and 
upon  the  main  westbound  track,  and  then  back  eaatwardly  over  that  main 
track,  pick  up  the  cars  left  on  the  main  track,  and  haul  them  to  Willow 
Grove.  It  was  while  the  train  of  ears  was  upon  the  siding  and  was  being 
manipulated  for  the  purpose  aforesaid,  the  plaintiff  was  injured.  The  tracks 
at  the  crossing  consist  of  two  main  tracks  and  the  siding,  and  those  tracks, 
at  that  point,  run  practically  east  and  west;  Second  Avenue  on  the  south 
runs  parallel  with  and  close  to  the  eastbound  track;  Irvine  Street  runs  par- 
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allel  with  those  tracks  on  the  north,  and  its  south  side  line  practicallj 
reaches  to  the  north  side  of  the  defendant's  right-of-way.  North  of  and 
fronting  on  Irvine  Street,  near  the  crossing,  are  quite  a  number  of  dwelling 
houses.  At  the  rear  of  those  houses  the  ground  rises  abruptly  for  several 
hundred  feet  until  it  reaches  a  thickly  populated  part  of  the  city  at  the  top 
of  the  hill.  Persons  on  the  hit!  desiring  to  use  the  permissive  crossing 
descend  the  hill  on  steps  provided  by  the  city  for  that  purpose.  The  plain- 
tifT  lived  not  far  from  the  head  of  the  steps,  and  used  them  that  morning 
on  his  way  to  work,  at  a  point  south  of  the  defendant's  right-of-way  and 
Second  Avenue.  The  crossing  in  question  is  not  only  used  by  pedestrians, 
and  teamsters,  but  it  is  planked  and  filled  in  to  a  width  of  sixteen  feet  and 
maintained  by  the  defendant,  and  a  sign  or  warning  is  erected  on  a  post 
which  reads  "Railroad  Crossing."  The  traveled  way  over  the  tracks  from 
Irvine  Street  Co  Second  Avenue  was  never  laid  out  by  the  city,  and  is  only 
a  permissive  crossing,  used  by  as  high  as  800  to  1,000  persons  daily.  Con- 
sidering the  extent  of  the  public  use  of  that  permissive  crossing,  and  its 
recognition  as  such  by  the  defendant  for  many  years,  we  believe  that  the 
reciprocal  duties  of  ihe  defendant  and  the  public,  so  long  as  it  is  so  used 
are  the  same  as  in  the  case  of  a  public  street,  excepting,  probably,  insofar 
as  those  rights  arc  affected  by  the  Act  of  March  20,  1845,  P.  L.  191,  relating 
to  the  obstruction  of  public  crossings.  The  plaintiff  contends  that  it  was 
an  act  of  negligence  to  allow  a  train  of  cars  to  remain  on  the  crossing  for 
the  length  of  time  shown  by  him,  being  about  fifteen  minutes^  that  it 
showed  negligence  of  the  defendant  in  thereafter  starting  the  train  without 
warning  of  some  kind,  and  that  the  plaintiff  was  relieved  of  the  charge  of 
negligence  by  the  invitation  of  the  brakeman  to  cross  over  the  train.  We 
do  not  think  the  Act  of  1845  applies  to  a  permissive  crossing.  Assuming 
that,  after  the  train  had  stood  upon  the  crossing  for  that  length  of  time,  the 
defendant  owed  the  plairtiti  the  duty  of  notice  of  the  intention  to  move  it, 
and  gave  no  such  warning,  the  question  of  the  contributory  negligence  of 
the  plaintiff  would  still  be  in  the  case,  and  in  our  opinion  that  is  the  im- 
portant and  controlling  question  to  be  decided.  If  decided  adversely  to  the 
plaintiff,   the  negligence  of  the   defendant  would   not  avail   him. 

The  plaintiff  being  the  only  witness  as  to  the  manner  in  which  he  at- 
tempted to  cross  over  the  cars,  and  there  being  no  disputed  facts  for  a 
jury,  the  question  of  his  negligence  becomes  a  matter  of  law  to  be  deter- 
mined by  the  Court.  The  train  had  been  standing  not  over  ten  minutes 
after  he  arrived  at  the  crossing.  The  plaintiff  said  that  it  was  so  dark  that 
he  could  see  only  three  cars,  the  one  immediately  in  front  of  him  and  one 
at  either  end.  He  knew,  or  at  least  believed,  that  it  was  a  long  train,  with 
an  engine  attached  to  the  west  end,  and  was  liable  to  move  at  any 
time.  He  made  no  attempt  to  ascertain  conditions,  or  the  probable  move- 
ments of  the  train.  He  made  no  investigation,  but  blindly,  at  the  suggestion 
ii!  someone  walking  along  on  top  of  the  cars,  that  he  took  for  a  brakeman, 
although  it  was  too  dark  to  be  able  to  say  that  he  really  was  such,  climbed 
upon  the  cars.  There  was  no  evidence  that  trains  at  other  times  stood  upon 
that  crossing  or  that  men  were  in  the  habit  of  crossing  over  cars  there  with 
the  knowledge  of  trainmen.  It  is  simply  a  case  oE  a  man.  arriving  at  a 
permissive  crossing  obstructed  by  a  train  and  after  wailing  ten  minutes, 
climbing  over  the  cars  without  any  endeavor  to  ascertain  the  safety  or 
danger  of  the  situation.  Conceding  that  the  man  on  top  of  the  cars  was  a 
brakeman.  and  told  the  plaintiff  to  climb  over,  would  that  relieve  the  plain- 
tiff from  the  necessity  of  exercising  reasonable  care,  and  justify  an  act 
which,  at  best,  is  a  hazardous  undertaking? 

In  Rorer  on  Railroads,  1055,  it  is  said:  "It  is  legal  negligence  and 
should  be  so  held  by  the  Court,  for  one  to  attempt  to  •  *  *  cross  the 
platform  of  a  car  of  a  standing  irain."     To  the  same  effect  are  Elliott  on 
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Railroads,  Sec.  1169,  2n(l  Ed.;  Beach  on  Con.  Neg.,  Sec.  196,  3d  Ed.;  M.  & 
C.  R.  Co.  vs.  Copeland,  61  Ala.,  376;  Hudson  vs.  The  W.  W.  Ry.  Co..  123 
Mo.,  445;  Magoon  vs.  B.  &  M.  Rd.  Co.,  67  Vt.,  177;  O'Mara  vs.  Canal  Co.; 
25  N.  y.,  192;  Wherry  vs.  Ry.  Co.,  64  Minn.,  415;  Lewis  vs.  B.  &  O.  Rd.  Co., 
38  Md.,  588,  and  Ry.  Co,  vs.  Pinchin,  31  Am,  &  Eng,  Ry,  Cases,  428.  The 
cases  in  our  own  State  involving  the  right  of  miners  to  recover,  where 
trains  are  started  at  crossings  without  warning,  have  no  application  to  those 
of  adults.  Conceding  that  the  plaintiff  was  directed  by  the  brakeman  to 
cross  over  the  cars,  will  that  relieve  him  from  the  charge  of  negligence? 
We  do  not  think  so,  on  the  ground  that  the  plaintiff  was  bound  to  exercise 
due  care,  and  cannot  rely  on  the  invitation  of  the  brakeman  where  to  do  so 
was  clearly  hazardous;  Elliott  on  Railroads,  Sec.  1171;  R.  R.  Co,  vs.  Sykes, 
1  Bradwell's  Rep.,  520;  The  L.  S.  &  M.  S.  Ry.  Co.  vs.  Pinchin,  112  Ind,, 
S92;  Decry  vs.  C.  &  A.  R.  R.  Co.,  163  Pa,,  403,  and  Rothstein  vs.  P.  R.  R. 
Co.,  171  Pa,,  620.  Nor  would  the  moving  of  the  train  without  warning  make 
the  defendant  liable  under  the  facts  of  this  case,  O'Mara  vs.  Canal  Co., 
supra;  Wherry  vs.  Ry,  Co,,  .-iupra,  and  Magoon  vs.  Rd.  Co,,  supra. 

Being  of  opinion  that  the  contributory  negligence  of  the  plaintiff  is  a 
bar  to  his  right  of  recovery,  the  motion  for  judgment  non  obstante  vere- 
dicto is  granted,  and  judgment  is  now  entered  for  the  defendant. 


Boles  vs.  Pittsburgh,  Cincinnati.  Chicago  *  St.  Louis  Railway  Company. 

Railroads CoHstrvclcon    of' Cotidemnatioii    proceedings Bon^s Art 

of  February  19,  1849.  rj-irf  its  sufplemenls 

Under  the  various  provisions  of  the  Act  of  Fobruaiy  19,  1S19,  a  Railroad 
Company  may  appropriate  sixty  feet  for  Its  tracks  and  then  appropriate  an  addi- 
tional thirty  feet  on  each  aide  of  and  In  addition  to  the  original  Bl\ty  feet  for 
slopes  and  embankment  and  from  which  to  borrow  earth  and  rock  necesBary  to 
conatruci   a  proper  fill.     The  act   provtdee   that   a   railroad   company   "can   In   like 

structlon,  malntrnance  or  repairs  of  aald  railroad."  An  exception  to  a  bond  died 
■by  the  railroad  coanpany  to  secure  the  damages  of  the  property  owner  whose  land 
Is  BO  taken,  which  only  allegea  that  It  la  unlawful  for  the  railroad  company  to 
appropriate  more  than  elxty  feet  of  land,  will  he  dismlased.  Another  reason  for 
dismissing  the  exception  Is  that  the  authority  of  the  railroad  company  to  take 
one  hundred  and  twenty  feet  of  lanij  instead  of  sixty  feet  ts  not  properly  raised 
by  exception  In  such  proceeding. 

Condemnation  orocccding  under  the  right  of  eminent  domain.  No.  39 
November  Term,   19U      C.   P.   Washington   Comity. 

Exceptions  by  plaintiff  to  the  defendant  company's  bond  filed  to  the  above 
luimbcr  and  term  and  approved  nisi  on  April  i6,   1914, 

Ufidencood  &  McCloy,  ior  plaintiff. 
Wiley  &  Marriner,  for  defendant. 

MclLVAiNE,  P.  J.,  September  19,  1914,— The  exceptions  tiled  to  the  defend- 
ant's bond  are  as  follows; 

"First,  That  said  bond  is  excepted  to  for  the  reason  that  no  penal  sum  is 
mentioned   in   said   bond, 

"Second.  That  said  bond  is  excepted  to  for  the  reason  that  the  bond  and 
petition  filed  ?ct  forth  that  the  proceedings  are  for  the  condemnation  of  a 
;trip  of  land  120  feet  wide  across  the  farm  of  this  exceptant,  which  is  an 
amount  of  land  more  than  is  necessary  for  the  construction  of  the  branch  of 
road  mentioned  in  tiie  petition  and  is  a  greater  amount  of  land  than  can  be 
iiiken  under  the  law  Tor  ihe  purpose  set  forth  in  the  petition." 
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The  first  exception  is  overruled  for  the  reasons  stated  by  the  Court  in  the 
opinion  filed  in  the  case  of  Donaldson  vs.  Montour  Railroad  ConH>any  at  304 
May  Term,  1913,  the  opinion  in  that  case  on  a  similar  exception  being  followed 
and  approved  in  the  case  at  bar. 

The  second  exception  raises  a  mixed  question  of  law  and  fact. 

The  Railroad  Act  of  1S49,  among  other  things,  provides  as  follows ;  "The 
president  and  directors  of  such  company  shall  have  power  and  authority  by 
tliemselves,  their  engineers,  superintendents,  agents,  artisans  and  worlcmen,  to 
survey,  ascertain,  locate,  fix,  mark  and  determine  such  route  for  a  railroad  as 
they  may  deem  expedient  •  •  •  not — except  in  the  neighborhood  of  deep 
cuttings,  or  high  embankments,  or  places  selected  for  sidings,  turnouts,  depots, 
engine  or  water  stations— to  exceed  sixty  feet  in  width,  and  thereon  to  lay 
down,  erect,  construct  and  establish  a  railroad,  with  one  or  more  tracks,  with 
such  branches  or  lateral  roads  as  may  be  specially  authorized,"  etc 

The  plaintiff  claims  that  the  defendant  con^iany  in  seeking  to  appropriate  a 
strip  of  land  120  feet  wide  across  his  farm  is  attempting  to  condemn  "more  than 
IS  necessary  for  the  construction  of  its  branch  railroad  and  is  greater  in  amount 
than  the  act  quoted  allows,"  From  the  testimony  offered  at  the  hearing  by  the 
defendant  company,  the  Court  could  find  that  ihc  construction  of  the  defendant 
company's  road  throughout  its  entire  length  on  the  plaintiff's  farm  will  be  a  fill, 
imaldng  high  embankments  on  each  side  of  said  fill,  so  that  if  the  fill  on  its 
lop  was  60  feet  wide  for  tracks,  the  toe  of  the  slope  on  each  side  of  the  fill 
would  he  nine  feet  from  each  side  of  the  60  foot  appropriation ;  the  Court  could 
further  find  that  there  -s  no  available  earth  or  rock  along  the  line  of  this 
branch  railroad  being  constructed  within  the  60-foot  appropriation  to  be  used 
in  making  tlie  fill  across  the  plaintiff's  farm,  and  that  it  is  necessary  in  tbe 
opinion  of  the  engineer  ol  the  company  in  charge  of  the  construction  to  borrow 
or  take  earth  and  rock  from  the  land  of  (he  plaintiS  alongside  of  the  strip  of 
60  feet  on  which  the  fill  will  be  made;  and  the  Court  could  further  find  that 
the  embanknients  and  the  land  from  which  it  is  necessary  to  borrow  this  earth 
and  rock  will  reasonably  and  necessarily — judged  from  a  practical  engineering 
viewpoint — cover  30  feet  on  each  side  of  the  GCVfoot  appropriation  taken  and 
iiecessary  for  the  tracks  of  said  branch  railroad  as  they  will  in  time  be  laid. 
In  the  defendant  company's  petition  filed  with  the  bond  and  p\oi  it  is  stated 
that  the'  company  "desires  to  enter  upon,  take  and  appropriate  for  the  c»»i- 
struction  of  a  branch  railroad  connecting  with  said  Pittsburg,  Cincinnati, 
Chicago  and  St.  Lou^s  Railway,  the  following  described  property,  situate  in 
Cross  Creek  Township,  County  of  Washington  and  Slate  of  Pennsylvania, 
to  wit:  Being  a  strip  120  feet  wide,  the  same  being  60  feet  in  width,  on  each  side 
of  the  center  line  of  The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company's  Langeloth  Branch  (then  describing  the  land  to  be  taken  from  the 
plaintiff's  farm)  ;  containing  an  area  of  3.1)'8  acres,  more  or  less,  of  which 
1.594  acres,  more  or  less,  is  within  ,W  feet  of  said  center  line,  and  1.594  acres, 
more  or  less  is  needed  for  borrow  pits  and  slopes  of  embankments." 

With  these  facts  found,  and  which  the  plaintiff  at  the  hearing  did  not  by 
testimony  attempt  to  controvert,  it  is  contended  that  there  is  no  authority  for 
the  condemnation  of  a  strip  of  land  through  the  plaintiffs  farm  more  than  60 
feet  in  width  or  30  feet  on  each  side  of  the  center  line,  and  therefore  that  the 
bond  of  the  defendant  company  should  not  be  approved. 

There  might  be  a  question  whether  the  plaintiff  by  an  exception  to  the 
bond  filed  can  have  the  legality  of  the  appropriation  sought  to  be  made  by  the 
defendant  company  determined.  If  the  act  of  the  defendant  company  in  taking 
tlie  additional  60  feet  is  uhra  vires— an  act  not  within  its  charter  rights — a  bill 
in  equity  would  be  a  more  effective  remedy,  as  there  is  no  appeal  from  the  decree 
if  court  confirming  -.he  defendant's  bond'.  Wilson  vs.  P.  &  L  E.  R.  R.  Co., 
■■  Pa.  Superior  Ct.  575. 
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But  waiving  that  question,  we  think  the  plaintiff  has  overlooked  one 
provision  of  the  Act  of  1849,  which  provides  that  a  railroad  company  "can  in 
like  manner  enter  upon  and  into,  and  occupy  all  land  on  which  the  said  railroad 
•  •  •  may  be  located,  or  which  may  be  necessary  or  convenient  *  *  *  in 
the  construction,  maintenance  or  repairs  of  said  railroad." 

The  qtiestion  of  taking  any  land  outside  of  and  in  addition  to  the  60-tooi 
appropriation  is  one  of  necessity  and  a  question  of  fact,  and  the  railroad  com- 
pany which  condemns  the  land  is  the  judge  in  the  first  instance  of  how  much  is 
required  for  its  use.  A  company  when  it  condemns  property  has  a  right  to 
regard  and  make  provision  tor  its  future  as  well  as  its  present  needs.  This  is 
settled  law.  Railway  vs.  Peet,  152  Pa.  St.,  494.  Of  course,  a  court  of  equity, 
under  the  provisions  of  the  Act  nf  1871,  may  inquire  into  the  good  faith  of  its 
demands  for  more  land  than  the  60  feet  and  its  allegation  that  the  same  is 
"necessary  and  useful  in  the  construction,  maintenance  or  repairs  of  its  railroad." 

In  the  case  at  bar  the  defendant  company  appropriated  first  60  feet  for  its 
tracks  under  one  clause  of  the  Act  of  1849,  taking  for  this  purpose  1.594  acres. 
Then  it  appropriated  an  additional  30  feet  on  each  side  of  Rnd  adjoining  this 
60  feet  for  slope  of  embankments  and  from  which  to  borrow  earth  and  rock 
necessary  to  construct  a  fill  across  the  plaintiff's  farm — no  other  earth  or  rock 
within  its  own  appropriation  being  available  for  that  purpose.  The  bond 
tendered  by  the  defendant  company  under  the  provisions  of  the  .^ct  of  1849  and 
its  supplement  of  1856,  P,  L.  288,  is  intended  to  cover  the  damages  done  by 
taking  the  land  tor  both  purposes,  that  is  the  land  covered  by  the  60-foot 
appropi'iation  and  embankment  and  the  land  from,  which  material  is  to  be  taken 
to  make  the  Rll  across  the  plaintiff's  farm  on  the  60-foot  apprc^riation.  As 
we  understand  the  claim  of  the  railroad  company,  its  ri^ht  on  the  plaintifTs 
land  outside  of  the  embankment  on  either  side  is  limited  to  the  taking  of  the 
necessary  material  to  make  and  maintain  the  fill  across  the  plaintiff's  farm. 
This  being  the  case,  and  these  reasons  ot  the  company  being  made  to  ai^ear,  the 
second  exception  in  our  opinion  should  be  overruled  and  the  defendant  company's 
bond  absolutely  approved  on  conditions  that  we  shall  hereafter  name? 

Smithko  vs.  Pittsburgh  &  Western  R.  R,  Co.,  S  Dist  Rep.,  543;  Lodge 
vs.  P.  W.  &  B.  R.  R.  Co.,  8  Phila.,  345;  Uuderbun  vs.  Duffy,  2  Barr..  398; 
Hendler  vs.  Lehigh  Valley  R.  R.  Co..  209  Pa.  St.,  262. 

These  eases  are  cited  not  because  they  rule  the  case  at  bar,  but  because 
the  reascwring  of  the  court  in  each  of  the  cases  is  applicable  to  the  question 
raised  by  the  plaintiff.  The  exact  question  that  has  been  raised,  so  far  as  we 
are  able  to  find,   has  never  been   before  the  courts  of  our  state. 

This  brings  us  to  a  consideration  of  the  form  of  the  petition  and  bond 
filed.  The  petition  and  papers  appear  to  be  regular  with  one  exception.  This 
Court  heretofore  has  made  it  a  rule  in  cases  where  railroads  are  taking  more 
than  the  amount  of  land  prescribed  by  the  Act  ot  Assembly,  to  wit,  60  feet,  on 
the  ground  that  it  is  necessary  and  therefore  comes  within  the  exception, 
that  there  should  be  attached  to  the  petition  -a  certified  copy  of  a  resolution 
of  the  hoard  ot  directors  of  the  company  showing  that  in  their  c^inion  the 
lakii^  of  the  additional  land  is  nscessary  and  useful  in  the  construction,  mainte- 
nance or  repair  of  their  railroad,.  We  will,  therefore,  withhold  a  decree  absolutely 
confirming  the  bond  herein  filed  until  a  certitied  copy  of  such  resolution  is 
attached  to  the  petition. 
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Herineck  vs.  Bunbsrd. 

Summary  convklion Record Setting  forth  statute. 

In  a  BUmmarj'  conviction  befora  a  Jiutlce  of  the  peace.  It  is  not  eaaenUal  that 
tb«  statute  violated  Bhould  be  specially  deslBnated  In  the  record,  provided  tb« 
record  shows  clearly  and  fully  the  charge  made,  so  that  tbore  Is  no  difficulty  in 

the  dofeodant's  IdentlfylnK  the  act 

Certiorari.    Na  1855  July  Term,  1914.    C.  P.  Allegheny  County. 

F.  A.  Amman,  for  plaintiff. 
James  H.  Gray,  for  A.  D.  Stewart 

FoBD,  J.,  October  1,  1914. — This  is  a  certiorari  to  a  justice  of  the  peace. 
From  the  record  it  appears  that  the  proceedings  before  the  justice  were 
based  upon  an  information  by  three  prosecutors,  charging  the  defendant 
with  selling  tobacco,  ice  cream,  cakes  and  merchandise  on  Sunday,  May 
31st,  1914,  in  violation  of  the  Sunday  laws.  The  finding  of  the  justice  was 
that  the  defendant  "was  guilty  of  the  offense  charged  against  her  by  the 
said  information    "    "    "." 

The  first,  third  and  fourth  specifications  of  error  were  not  pressed  at 
argument.  The  record  discloses  but  one  ofiense  charged.  Nor  is  there 
merit  in  the  contention  that  there  was  more  than  one  prosecutor.  Wit* 
uesses  testified  that  on  Sunday,  May  31,  1914,  they  purchased  tobacco,  calces 
and  ice  cream  in  defendant's  place  of  business  and,  though  not  directly 
from  ■  her,  yet  in  her  presence.  The  defendant  did  not  deny  that  goods 
were  sold  with  her  knowledge,  but  claimed  that  she  was  not  the  proprietor. 
The  testimony  is  not  fully  written  oat,  but  there  is  enough  to  show  a  state 
of  facts  from  which  a  reasonable  person  would  draw  a  conclusion  of  guilt. 

The  second  and  fifth  exceptions  may  be  considered  together.  The 
second  specification  alleges  that  the  record  cites  no  law  or  ordinance  either 
of  Pennsylvania  or  any  municipality  alleged  to  have  been  violated,  nor  is 
any  law  or  ordinance  referred  to  either  by  date  or  other  means  of  identi- 
fication. The  fifth  exception  is  that  the  record  discloses  no  conviction  of 
disorderly  conduct  or  violating  the  Sunday  laws. 

No  reference  is  made  in  any  part  of  the  record  to  what  act  was  vio- 
lated. The  latest  decision  on  this  subject  is  Com.  vs.  Nichols,  38  Supr., 
504,  wherein  it  vras  held  that  a  conviction  before  a  justice  of  the  peace  for 
violating  section  11  of  the  act  of  May  29,  1911,  will  be  sustained  where 
the  information  charges  a  violation  of  the  section,  although  the  act  and 
section  are  not  specifically  referred  to  in  the  information, 

It  is  the  better  practice  in  proceedings  such  as  this  to  refer  in  the  com- 
plaint to  the  particular  act  alleged  to  have  been  violated.  We  cannot  say 
that  the  omission  in  this  case  is  fatal.  The  defendant  is  specifically  charged 
with  the  commission  of  an  act  which,  if  sustained  by  the  evidence,  was  in 
violation  of  the  act  of  1794.  "When  the  charge  in  the  complaint  and  simi- 
mons  is  so  specific  as  to  give  the  defendant  fair  notice  of  the  substance, 
time  and  place  of  the  oflense  charged  *  *  *  it  ought  to  be  regarded  as 
sufRcient"  Here  the  defendant  appeared,  denied  that  she  owned  the  store, 
but  made  no  objection,  so  far  as  appears  from  the  record,  either  that  the 
complaint  was  indefinite  or  that  it  did  not  sufficiently  identify  the  act 
alleged  to  have  been  violated. 

The  written  complaint  contains  a  direct  and  positive  charge  against 
the  defendant  and  the  judgment  entered  shows  the  conviction  to  be  for 
the  violation  of  what  was  alleged  in  the  complaint.  There  was  therefore 
no  difficulty  in  the  defendant's  identifying  the  act  for  which  she  was  arrested 
and  convicted. 

Another  defect  alleged  is  that  the  record  discloses  that  the  mercantile 
license  was  in  the  husband's  name  and  that  he,  not  she,  is  answerable  for 
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Merlneck  vs.  Barnh&rd. 

any  violation  of  taw  on  the  premises.  Though  the  defendant  was  present 
at  the  hearing,  it  does  not  appear  that  she  was  sworn  nor  that  she  sub- 
mitted any  testimony  or  that  she  ofTered  the  mercantile  license  in  evidence. 
It  appears  from  the  testimony  upon  the  part  of  the  prosecution  that  the 
defendant  admitted  she  was  the  proprietor  and  claimed  to  have  a  license 
to  sell  on  Sunday.  There  was  no  testimony  indicating  that  the  husband 
was  the  owner,  nor  that  the  defendant  was  conducting  the  business  for 
him  or  on  his  behalf,  or  in  his  presence. 

We  are  of  opinion  that  the  record  taken  as  a  whole  is  self-sustaining. 

Now,  October  1,  1914,  the  exceptions  arc  overruled  and  the  judgment 
of  the  justice  of  the  peace  is  affirmed. 


Commonwealth  vs.  Ward. 

Railroads Boro  ugh  crossings B  lockade Penalty, 

There  I«  no  act  authorizing  a  burgeSB  to  entertain 
to  Impose  a  irenaltj  provTfled  by  t>orou8h  ordtnuice  upon  a 
Ins  a  borougb  croesluK  with  a  train. 


William  M.  Ewing.  for  plaintiff. 

Edwin  P.  Griffiths  and  Patterson,  Crawford,  Milltr  &  Armsberg,  for 
defendant 

Kennedy,  J.,  July  3rd,  1914.— This  is  an  appeal  from  a  penalty  of  Ten  Etol- 
lars  imposed  by  the  Burgess  of  the  Borough  of  Duquesne  upon  the  defend- 
ant, the  conductor  of  a  freight  train,  for  having  violated  Ordinance  No.  11 
of  the  Borough  of  Duquesne,  which  forbids  any  railroad  employe  obstructing 
a  public  crossing  tor  :■  longer  period  than  five  minutes  at  one  time. 

The  information  also  alleges  the  violation  of  "Act  of  Assembly  made  and 
provided." 

Th-a  defendant  bases  his  appeal  mainly  upon  the  contention  that  the  ordinance 
is  invalid  because  of  the  lack  of  authority  of  the  Borough  to  pass  such  an  ordi- 
nance and  for  the  further  reason  that  the  blockade  was  unavoidable. 

As  to  the  latter  reason  the  testimony  adduced  at  the  trial  failed  to  convince 
•he  Court  that  the  crossing  had  been  cleared  as  reasonably  soon  as  it  should 
have  been,  and  we  find  that  the  blockade  lasted  upwards  of  foily  minutes,  which 
is  an  unreasonable  length  of  time,  notwithstanding  it  occurred  about  4  A.  M. 

We  are,  however,  inclined  to  the  opinion,  in  view  of  the  decision  in  Penn- 
s-ylvania  R.  R.  case.  213  Pa..  373,  that  the  Borough  had  no  power  to  limit  the 
lime  beyond  which  the  blockading  of  a  street  crossing  by  a  railroad  train  would 
jubjecl  the  trainmen  to  a  penalty. 

The  reference  in  the  inform.ition  to  ".'\ct  of  Assembly"  is  somewhat  eon- 
fiifing.  IE  it  refers,  whirh  is  doubtful,  to  the  General  .\ct  of  Assembly  of  1845 
as  amended  by  the  Act  of  1911,  thii;  Court  would  have  jurisdiction  under  this 
i-ppeal,  this  being  a  proceeding  de  novo,  tn  impose  a  penalty  of  $25  upon  the 
defendant,  were  it  not  tor  the  fart  that  the  Act  of  Assembly  provides  that  the 
information  jhall  be  made  before  a  Justice  of  the  Peace,  and  we  have  been 
unable  to  find  any  authority  investing  the  Burgess  with  the  powers  of  a  Justice 
of  the  Peace,  except  for  the  "suppression  of  riots,  tumults,  disorderly  meetings" 
•    *    *    and  in  the  enforcement  of  Borough  ordinances. 

We  are  therefore  constrained  to  adjudge  the  defendant  not  guilty. 
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City  of  Pittsburgh  vs.  Linn. 

Execution Sheriff's  return Satisfaction Mistake tUght  t 

turn. 

When  a,  aherllT  receives  eatiafactlon  of  aji  execution 
mistake  credit*  It  In  satlsfactloo  of  an  eiecutlon  c 
no  authority  for  the  court  to  permit  tilm  to  amend  hln  retam  so  as  to  s&oi 
unsatlafled  return  on  the  execution  which  mlatakenly  returned  aattslled  • 
BatlsfEustlon  on  the  one  which  was  mistAkenlr  retamed  nnsatlsned. 

Petition  to  amend  return  to  Lev.  Fa.  Sur  Municip^  Lien.    No.  57  Se 
Term.  1911.     M.  L.  D.     C.  P   Allegheny  County. 


RSro,  J„  October  28,  1914.— TWs  is  a  petition  on  behalf  of  Judd  H.  Bruff, 
former  Sheriff  of  Allegheny  County,  to  be  permitted  to  amend  his  return  to  a 
Lev.  Fa.  Sur  Municipa]  Lien. 

At  above  Number  and  Term,  as  appear  from  the  records,  there  was  in  the 
hands  of  the  petitioner  the  Levari  Facias  in  question  against  George  Linn,  the 
defendant  above  named,  the  amount  of  which  with  debt,  interest  and  costs  wa> 
?68.84. 

At  the  same  time  (here  was  upon  the  Sheriff's  docket  for  execution  by  him 
a  writ  of  Scire  Facias  Stir  Municipal  Lien  againsl  George  A.  Linn,  No.  141  July 
Term,  1913,  the  debt,  inierest  and  costs  of  which  amounted  to  $75.13.  Notice 
of  this  Scire  Facias  was  published  by  the  petitioner  in  various  newspapers,  and 
on  September  26,  1913.  George  A,  Linn,  the  defendant  in  that  proceeding,  came 
lO  the  Sheriff's  office  and  offered  to  pay  the  amount. 

A  clerk  in  the  ofKce  received  it  and  through  inadvertence  credited  the  amount 
thus  paid  upon  the  Levari  Facias  at  the  ibcve  Number. and  Term  which  the 
Sheriff  held  again.st  George  Linn,  who  was  not  the  same  person  designated  as 
George  A.  Linn  in  the  Scire  Facias.  Having  obtained  the  money  In  the  manner 
thus  stated,  the  Sheriff  thereupon  made  the  following  return  on  the  Levari 
Facias : 

"Real  Estate  advertised  for  sale  for  Monday,  October  6,  1913,  at  10  o'clock 
A.  M.  at  the  Court  House  City  of  Pilts'iurgh.  then  money  made." 

Petitioner  sets  forth  that  upon  investigation  it  is  found  that  no  other  liens 
have  been  entered  against  the  property  of  Gcnr^ie  I.inn,  who  yet  owns  the 
premises  that  were  levied  upon,  and  further  stales  that  no  part  of  the  lien 
charged  against  George  Linn  has  been  paid,  and  that  the  entire  amount  due  by 
George  A.  Linn  was  paid  as  above  stated. 

Petitioner  now  asks  that  he  be  permitted  to  amend  his  return  to  read  as 
follows : 

"Real  Estate  advertised  for  ?ale  Monday,  October  6,  1913,  at  10  o'clock 
A.  M.  at  [he  Court  House.  City  of  Pittsburgh,  but  not  sold  for  the  reason  that 
by  mistake  certain  moneys  paid  by  Oeorge  \.  Linn  upon  Sci.  Fa.  M.  L  141 
were  credited  upon  the  docket  to  the  defendant  in  this  proceeding  and  paid  to 
ihe  City  of  Pittsburgh" 

The  petition  also  prays  that  satisfaction  of  the  Levari  Facias  should  be  set 
aside  or  vacated  so  that  an  alias  writ  may  issue,  and  that  the  claim  of  the  City 
of  Pittsburgh  agamst  George  A.   Linn  should  be  marked  "satisfied"  upon  the 

The  City  of  Pittsburgh  in  an  answer  filed  admits  in  substance  the  aver- 
ments of  the  petition,  and  adds  an  averment  that  on  October  29,  1913,  the  peti- 
tioner without  an  order  of  Court  and  upon  his  own  responsibility  paid  to  the 
City  the  debt  and  interest  on  the  said  writ  of  Levari  Facias  amounting  to  $17.51, 
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C!lt7  of  Ftttibargh  va.  Unn. 

jnd  on  November  J2,  1913,  paid  to  the  City  $22.71  of  costs  due  the  City,  and  a 
(locket  fee  of  $3  to  the  Citv  Solicitor,  whereupon  the  claim  against  George  Linn, 
No.  S7  Second  Term,  191!,  M.  L.  D.,  was  satisfied  in  full  upon  the  records. 

The  answer  further  slates  that  a;  the  return  originally  made  by  the  Sheriff 
en  the  Levari  Facias  aforesaid  is  complete  and  perfect  on  its  face,  and  that  the 
payments  above  referred  to  were  made  upon  petitioner's  own  responsibility  to 
the  parties  entitled  thereto  and  satisfaction  entered  as  stated,  and  that  the  de- 
fendant,  George  Linn,  has  been  fully  discharged  from  liability,  the  Court  is 
without  authority  to  -permit  the  amendment  prayed  for,  or  to  reinstate  the  lien, 
or  compel  respondent,  the  C'ty  of  Pittsburgh,  to  refund  the  money  paid  to  it. 

The  only  authority  for  amendments  to  the  returns  of  Sheriffs  so  far  as  we 
are  informed  is  found  in  the  Act  of  April  21,  1846,  P.  L.  430,  Purdon's  Digest. 
13  Ed.,  1587.  This,  however,  by  its  terms  is  limited  to  cases  "where  any  real 
estate  hath  been  heretofore  sold  or  shall  hereafter  be  sold  under  any  execution 
issued  out  of  any  of  the  courts  of  record  in  this  Commonwealth." 

Even  the  statutory  provision  just  referred  to  is  only  applicable  where  the 
Sheriff  may  make  a  "detective  or  informal  relurn."  That  such  is  the  purpose 
of  the  law,  and  that  the  .A.ct  confers  no  authority  to  correct  a  return,  which 
shows  no  irregularity  on  its  face,  is  decided  in  Philadelphia  Saving  Fund  Society 
vs.  Purcell,  24  Sup.  Ct.,  20S. 

We  are  convinced  that  the  Court  may  not  permit  a  Sheriff  to  do  without  a 
statute  that  which  he  is  not  permitted  to  do  tmder  a  statute  relating  to  amend- 

While  on  its  face  the  petition  before  us  seeks  to  correct  an  alleged  mistake 
of  a  clerk,  yet  it  is  apparent  that  the  object  sought  is  to  compel  respondent,  the 
City  of  Pittsburgh,  to  return  the  money  paid  to  it  through  the  error  in  question. 
It  also  seeks  to  reinstate  the  lien  against  the  defendant,  George  Linn,  after 
striking  off  the  satisfaction  now  entered  upon  the  record,  and  to  have  the  lien 
of  the  judgment  as  against  George  A.  Linn  satisfied. 

That  such  amendments  should  not  be  permitted  to  affect  this  purpose  is,  we 
think,  ruled  in  the  case  of  Boas  vs,  Updegrove,  5  Pa.,  516.  There  the  Sheriff 
returned  the  writ  "money  made."  After  such  return  the  person  paying  the 
money  discovered  that  judgment  and  execution  thereon  were  not  a  lien  against 
his  property  and  made  an  effort  to  have  the  money  returned  to  him.  The  Court 
there  says: 

"As  the  payment  was  one  which  the  creditor  might  conscionably  receive,  it 
was  one  which  he  might  conscionably  retain.  The  appellee,  believing  that  his 
land  was  bound  by  the  :ippellant's  judgment  against  his  own  vendor,  on  which 
it  was  advertised  for  sale,  voluntarily  paid  the  debt  to  the  Sheriff;  and  a 
volunteer  who  ignorantly  pays  another's  debt,  provided  it  be  a  just  one,  has  no 
right  of  reclamation.  *  *  •  Nothing,  however,  is  more  firmly  established 
than  that  payment  to  the  Sheriff  on  the  foot  of  a  fieri  facias,  discharges  the 
judgment  as  to  the  debtor,  and  leaves  the  Sheriff  alone  responsible  to  the  credi- 
tor. ♦  *  ■  Money  voluntarily  paid  by  mistake  cannot  be  recovered  back, 
where  the  parties  cannot  be  placed  in  statu  quo;  for  where  the  blunder  neces- 
sarily imposes  a  loss  on  some  one,  it  must  be  borne  by  the  author  of  it." 

With  the  case  just  cited  before  us,  which  lays  down  the  rule  stated  that 
the  payment  to  the  Sheriff  discharges  the  judgment  as  to  the  debtor,  we  do 
not  see  how  it  is  possible  to  interpose  in  this  matter.  The  debtor,  George  Linn, 
has  been  discharged  His  obligation  to  the  City  of  Pittsburgh  is  at  an  end.  The 
Sheriff  has  the  money  made  upon  *he  I^evari  Facias  in  his  hands,  and  now 
permission  through  the  means  of  an  amendment  to  overthrow  this  status  would 
be  the  exercise  of  a  power  not  vested  in  us. 

The  rule  to  show  cause  whv  the  amendment  should  not  be  permitted  must 
be  discharged.    We,  therefore,  enter  the  following  order. 
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City  at  PIttBburgh  tb.  Linn. 

And  now,  October  28,  1914,  on  hearing  upon  petition  and  answer,  it  is  ordered 
tliat  the  rule  to  show  cause  why  the  return  of  the  Sheriff  at  No.  57  Second 
Term,  1911,  M.  L.  D,.  should  not  be  amended,  is  discharged  at  the  cost  of  the 
petitionee 


Commissions Legatees Assigrimt»t  of  in- 

TeHtator  owned  a  mnrtKOBe  for  MS.OftO  which  hla  fiecutor  couid  not  collect 
from  the  mortgagor  or  hlB  pBtate  or  the  affilgnce  of  the  mortgagor  or  his  estate 
and  Anally  was  compelled  to  tak^  the  real  estate  and  to  account  for  It  aa  such. 
Beld  that  the  reaponalbllity  for  reinvestment  and  accounting  did  not  exist  In 
this  caae  as  tn  the  ease  of  personal  property  and  undei-  the  clrcumstanceB  2(4% 
Of  the  ftmouitc  of  the  mortgage  was  all  the  executor  was  entllled  to  charge. 

Teolalor  devleed  nne-third  of  hla  real  and  personal  property  absolutely  to 
his  wife  and  the  balance  to  his  three  children  who  were  of  age,  share  and  ahftre 
alike,  with  the  direction  that  the  share  of  each  child  be  divided  Into  three  pay- 
ments, the  nrst  to  be  paid  when  each  shall  arrive  at  the  age  of  twenty-9ve  and 
tha  second  at  the  age  of  thirty  and  the  third  at  the  age  of  thlrty-flve;  the  In- 
terest to  go  for  their  support  until  they  became  twenty-five  years  of  age  and 
the  Intereat  on  the  remaining  two-thirds  to  be  paid  to  them  aeml-annuaJly.  The 
amount  for  distribution  consisted  of  real  estate  which  the  beneflclarleB  desired 
to  be  treated  as  personalty  and  Ml  the  children  aselened  to  their  mother  their 
entire  distributive  share  In  their  father's  estate.  Buld  that  no  trust  was  created, 
that  no  duties  devolvtd  upon  a  trustee,  that  there  was  no  direction  to  invest 
and  no  one  held  responsible  tor  the  fund  until  the  time  of  payment  and  that  the 
estate  was  vested  from  the  date  of  the  father's  death  and  no  contingent  Interests 
were  concerned  and  that  distribution  could  therefore  be  made  now  In  accordance 
With  the  aBslgnment  and  the  wishes  of  the  party. 

Sur  exceptions  to  account  and  construction  of  will.  No.  100  October  Term, 
1914.    O.  C.  Allegheny  County. 

fames  L.  Weldon,  for  accountant. 
S.  L.  Dille,  for  exceptant. 

MillEB,  J..  October  30,  1914.  — There  are  two  questions  raised  in  this 
adjudication: 

(1)  Exceptions  to  commissions  on  part  of  the  assets  as  being  excessive; 
and 

(2)  Whether  under  the  terms  of  Ihe  will  distribution  can  now  be  made 
in  accordance  with  the  desire  of  the  parties. 

(al  The  decedent  held  a  mortgage  of  $15,000  upon  the  properly  of  one 
Lenhart,  at  No.  500  Island  Avenue,  McKccs  Rocks,  this  County,  the  same 
being  a  saloon  or  hotel  property.  On  this  mortgage  $2,000  was  subsequently 
paid.  The  property  was  sold  to  one  Tritten,  the  mortgage  being  made  part  of 
the  purchase  money.  On  failure  to  collect  the  mortgage,  either  from  Lenhart, 
or  his  estate,  or  Tritten,  or  his  estate,  the  accountant  took  title  to  the  real  estate 
covered  by  the  mortgage,  and  accounts  for  it  in  that  capacity,  and  charges  five 

Under  the  facts,  Ihis  charge  is  excessive.  While  there  may  have  been  many 
consultations  and  considerable  labor  in  the  settlement  of  this  estate  as  a  whole, 
it  does  not  appear  that  for  this  mortgage  or  real  estate  tran.-i action,  the  services 
iire  reasonably  worth  the  amount  charged.  It  is  not  the  case  of  the  collection 
of  a  mortgage,  and  the  responsihility  for  reinvestment ;  nor  of  the  holding  of 
personal  properly  and  accountability  therefor  in  a  general  sense.  It  came  into 
the  accountant's  hands  as  real  estate  by  simple  deed ;  the  measure  of  responsi- 
bility which  covers  ordinarj'  personal  propert_v  does  not  appear  here;  under  the 
ind  one-half  per  cent,  on  $13,000  is  ample  compensation,  and 
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ihe  accountant  must  be  surcharged  the  rfifferenre  between  that  amount  and  live 
per  cent,  thereon. 

(b)  The  balance  for  distribution  consists  of  the  real  estate,  for  which  the 
accountant  holds  title,  and  which  it  appears  the  parties  desire  to  be  treated  as 
personalty,  and  the  ultimate  beneficiary  thereof  to  be  the  widow  of  the  decedent. 
Testator's  will  devised  to  his  wife  Caroline  one-third  of  his  real  and  personal 
tstate  absolutely,  and  the  balance  to  his  children,  share  and  share  alike;  the 
widow  is  livinEc;  there  are  three  children,  all  of  age;  these  children  join  in  an 
assignment  to  their  mother  of  their  entire  distributive  share  in  the  father's 
estate. 

The  father  further  directs  that  the  childrens'  share  shall  be  divided  into 
three  payments ;  the  first  to  be  paid  when  they  attain  the  age  of  twenty-five ;  the 
second  at  the  age  of  thirty,  :ind  the  balance  at  the  age  of  thirty-five ;  the  interest 
to  go  to  their  support  until  they  become  twenty-five  years  of  age.  The  interest 
on  the  remaining  two-thirds  to  be  pa*d  to  them  semi-annually. 

Of  these  children,  the  son  is  twenty-two  years  of  age;  one  of  the  daughters 
is  twenty-four  years  of  age ;  the  other  daughter  is  twenty-six  years  of  age. 

It  will  be  observed  that  no  more  appears  in  the  direction  than  fixing  a  time 
of  payment;  there  is  no  trust  created;  there  are  no  duties  devolving  upon  any 
trustee;  there  is  no  direction  to  invest;  there  is  no  one  held  responsible  for  the 
lund  until  the  time  of  payments  arrive;  an  executor  only  was  appointed,  without 
dny  special  delegated'  powers. 

The  estate  in  the  children  is  clearly  vested  from  the  date  of  the  father's 
death;  no  contingent  intere.=ts  ars  concerned  therein;  trusts  or  attempted  trusts 
of  this  character  are  purely  passive;  they  conserve  no  useful  purpose;  they  indi- 
cate no  special  obiect  which  would  fail  unless  the  so-called  trust  continued. 
Such  being  the  status  of  the  limitation,  it  appears  clear  that  under  Bennett's 
EsUte,  41  Sup.  Ct.,  579;  Shallcrcss'  Estate,  2110  Pa.,  122,  and  a  long  line  of 
;ascs  to  the  same  effect,  that  the  request  of  the  parties  interested  in  asking  for 
present  distribution  must  be  granted. 

It  is  strongly  urged  on  the  part  of  the  accountant,  and  Jn  that  capacity 
seeming  to  act  as  trustee,  that  the  contention  that  this  is  an  active  trust  is 
abundantly  sustained  in  Spring's  Estate,  216  Pa.,  S29,  originally  arising  in  this 
Court  An  examination  of  the  provision  of  the  two  wills  show  no  resemblance 
which  would  indicate  that  the  rule  in  ,'^pring's  Estate,  supra,  should  be  followed 
here.  There,  a  clearly  defined  trust,  by  name,  was  created ;  it  was  for  the  benefit 
of  the  young  children  of  her  daughter  Mary  I^e  .^Isop;  the  trtistee  was  directed 
to  manage  the  corpus;  to  collect  and  receive  the  income,  and  to  pay  it  out  at 
her  discretion.  Turning  to  the  will  at  bar,  the  language  is  absolutely  barren  of 
any  of  the  essential  elements  constituting  the  trust  sustained  in  Spring's  Estate, 
supra.  It  is  clear  that  testator  had  in  mind  the  protection  of  his  children  during 
iheir  inexperience,  in  view  of  the  fact  that  he  directs  they  shall  pass  through 
the  Pittsburgh  High  School;  but  there  is  nothing  from  his  language  to  indicate 
that  after  the  period  of  their  maiorify,  either  their  inexperience,  improvidence, 
or  inability  to  manage  their  estate,  made  it  necessary  to  create  an  estate  in  trust 
for  them;  if  such  was  his  intention  his  language  should  so  indicate.  If  it  were 
an  active  trust,  its  purpose,  unless  unlawful,  would  be  immaterial,  and  should 
l-e  sustained;  but  as  a  simple  rissive  trust,  or  alleged  trust,  there  is  no  ground 
for  its  continuance. 
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Slate  afifirofrialions Lient  for  the  appropriations Act  of  June  9,  19U 

Constitutionality    of. 

The  Act  of  June  Bth,  ISll,  provldlnK  that  approprlatlona  by  the  state  to 
benaflclB.!,  charitable,  phllon  thro  pic  or  eleemoHypary  Inatltutlona  vtMll  be  <t  lien 
for  the  benefit  of  the  Commonwealth  upon  tbe  real  estate  of  euch  Inatltuttona, 
!■  not  a  local  or  special  law  and  therefore  unconatltutlana)  within  the  meanlDf 
of  Bee.  T,  Art.  Ill,  of  the  Conetltutlon,  prohibiting  any  local  or  special'  law 
"atithorlilQE  the  creation,  eztenslon  or  Impairing  of  Ueni."  The  constitutional 
provision  does  not  apply  to  laws  creating  Hens  In  favor  of  the  state. 

September  16,  1914. 
Hon.  A.  W.  Powell, 

Auditor  General, 
Harrisburg,  Pa. 
Sir: 

This  Department  is  in  receipt  of  your  inquiry  under  date  of  AuKUst  14th, 
asking  to  be  advised  whether  in  its  opinion  the  Act  of  June  9,  1911,  P.  L.  736, 
entitled 

"An  Act  making  appropriations  to  institutions  not  wholly  managed  by  the 
Commonwealth  of  Pennsylvania,  liens  on  the  premises  o£  such  institntitms,  for 
the  use  of  (he  Commonwealth,  and  providing  for  the  collection  (hereof," 
is  in  conflict  with  Section  7  of  Article  III  of  the  Constitution,  prohibiting  the 
passing  of  any  local  or  special  law,  ''authorising  the  creation,  extension,  or  im- 
pairing  of  liens,"  or  whether  there  is  any  ether  constitutional  or  legal  objection 
to  the  filing  with  the  Prothonotaries  of  the  proper  counties  of  the  liens  contem- 
plated by  said  Act  The  act  referred  to  is  a  general  one,  providing  in  sub- 
stance that  .ippropriationr  made  by  the  Commonwealth  after  the  date  of  its 
paiisage  to  benevolent,  charitable,  philanthropic,  educational,  or  eleemosynary 
institutions,  not  wholly  supported  by  the  State  and  not  under  the  exclusive 
control  and  management  thereof,  for  structures,  erections,  or  other  permanent 
improvements  of  any  kind,  shall  constitute  non-interest  bearing  liens  on  the  real 
estate  of  such  institutions 

The  Act  expressly  provides  for  the  obtaining  by  the  Auditor  General  of 
complete  descriptions  oF  the  real  estate;  the  filing  by  such  officer  with  the  Pro- 
lh(»iot3ries  of  the  respective  counties  of  the  liens  in  question ;  their  payment  out 
of  the  proceeds  of  sales  of  the  rea'.  esiale  aj^ainst  which  they  have  been  filed,  and 
'heir  satisfaction,  etc 

No  attack  has  been  made  within  the  knowledge  of  this  Department,  upon  the 
constitutionality  of  this  Act,  and  so  far  as  this  Department,  and  so  far  as  your 
Department  is  concerned,  it  is  of  course  assumed  to  be  constitutional  until  de- 
clared unconstitutional  by  a  court  of  competent  jurisdiction. 

In  this  connection,  however,  reference  may  be  made  to  the  opinion  of  our 
Supreme  Court  in  the  case  of  Booth  4  Flinn.  Ltd.,  vs.  Miller,  237  Pa.,  297. 

Prior  to  the  approval  of  the  general  Act  of  1911,  it  had  been  the  legislative 
practice  for  some  years  to  attach  to  each  appropriation  to  private  charitable  in- 
stitutions, a  legislative  condition  to  the  effect  that  the  amount  apprc^riated  should 
he  a  non-interest  bearing  lien  on  the  premises  of  the  institution  for  the  use  of 
the  Commonwealth,  .^t  the  legislative  session  of  1909,  an  appropriation  with  a 
condition  of  this  kind  was  made  to  the  Western  Pennsylvania  Hospital,  a  cor- 
poration which  had  btien  in  existence  for  some  time. 

In  December,  1910,  the  hospital  issued  a  number  of  bonds,  payable  in  three 
years  after  date,  and  as  security  for  said  bonds,  executed  and  delivered  a  mort- 
ifage  covering  its  real  estate  in  the  city  of  Pittsburgh.  The  question  arose 
whether  in  view  of  the  co:iditicn  attached  to  the  appropriation,  which  appropria- 
ticn  was  duly  accepted  by  the  hospital,  the  bonds  and  mortgage  given  to  secure 
the  same,  were   a  first  lien   on  the  property.     It   was  contended  that  the  bonds 
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were  not  a  first  lien  because  of  the  prior  lien  created  in  favor  of  the  Common- 
wealth by  the  said  Appropriation  Act  of  1509. 

The  court  below  lield  that  the  part  of  the  appropriation  act  creating  the  lien 
was  unconstitutional,  because  (1)  it  contained  more  than  one  subject,  and  (2) 
was  a  local  or  special  law  aulhoriiing  the  creation  of  a  lien. 

Upon  appeal  to  the  Supreme  Court,  the  judgment  of  the  Court  of  Common 
Fleas  was  reversed,  and  it  was  held  in  an  opinion  by  Mr.  Justice  Mestrezat  that 
the  title  of  the  Act  was  sufficient  and  that  Section  7  of  Article  III  of  the 
Constitution,  prohibiting,  inter  alia,  the  enactment  of  local  or  special  laws, 
suthorizing  the  creation  of  liens,  did  not  .ipply  to  liens  in  favor  of  the  State. 

In  the  light  of  this  decision,  it  would  seem  that  any  attack  upon  the  con- 
stitutionality of  the  general  act  of  1911,  would  probably  fail  I,  therefore,  beg 
to  advise  you  that  in  my  opinion  it  is  your  duty  to  follow  the  provisions  of  the 
,ict  and  forthwith  transmit  to  the  ■  Prothonotaries  of  the  proper  counties,  your 
certificates,  setting  forth  the  amount  of  surh  appropriations,  the  location,  and 
lull  description  o(  the  real  estate,  the  fact  of  the  acceptance  of  the  appropria- 
tions by  the  various  institutions,  and  the  date  of  approval  thereof  by  the  Governor. 
Verv  Iniiy  yours, 

JOHN  C.  BELL, 

Attorney  General. 


Goewey  tb,  Goewejr. 


Divo  rce Collusion. 

Where  the  evidence  on  Che  part  of  the  respondent  in  a  divorce  proceedlngr 
clearly  ehOWH  a  wliliUEneSB  to  permit  a.  divorce  a.nd  there  is  equally  convincing 
evidence  on  the  part  of  the  llbellant  of  h)s  Intention  to  collude  with  the  respond- 
ent In  arranglne  the  steps  for  aecurlnR  a  divorce.  It  will  be  refused  on  the 
ground  of  collusion. 

In  Divorce.    No.  2462  April  Term,  1913.    C.  P.  Allegheny  County. 


BEid,  J.,  November  ?.  J9U,— This  '■%  a  libel  in  divorce  on  the  ground  of 
desertion.  Respondent  filed  an  answer  and  tipon  the  trial  offered  testimony  in 
(pposition  to  a  decree. 

The  facts  presented  on  both  sides  were  not  siich  as  would  a[^eal  to  the 
Court.  On  the  contrary  the  view  forced  upon  us  was  that,  on  the  part  of  the 
Libellant,  he  was  ready  and  willing  to  collude  with  the  Respondent  in  order  to 
prevent  a  full  disclosure  of  the  facts,  and  on  the  part  of  the  Respondent  that 
she  was  apparently  reconciled  to  her  position  as  an  abused  wife,  and  had  already 
made  arrangements  to  re-marry  in  the  St^te  of  Washington,  and  was  willing  . 
for  that  reason  that  Libellant  should  obtain  a  divorce. 

The  Commonwealth  is  always  the  unnamed  third  party  in  divorce  proceed- 
ings and  the  Courts  arc  required  to  scnitinize  with  great  care  the  motives  of 
the  parties.  The  tetters  from  the  Libellant,  copies  of  which  are  attached  to  the 
deposition  of  Respondent  filed  October  14.  1914,  contained  the  following  ex- 
pressions: "You  say  you  are  tired  waiiinp  a  year  for  a  divorce,  but  the  delay 
was  caused  by  you.     The  trial  would  have  come  up  in  May  had  your  lawyer 

"Now  the  best  thing  for  you  lo  do  is  to  instruct  your  lawyer  in  Seattle,  and 
he  in  turn  will  instruct  your  bwyer  in  Pittsburgh  to  let  the  case  go  through 
on  the  charge  of  desertion  without  public  scandal  attached  to  it,  and  I  will  do 
the  same,  but  if  you  Insist  on  bringing  those  libellous  charges  in  answer  to  my 


654  PITTSBURGH  LEGAL  JOURNAL 

Goewey  vf.  Goewey. 

Ijlea  for  divorce,  I  will  make  a  few  charges  myself  which  I  will  prove,  and  you 
cannot  prove  yours." 

"There  can  be  no  reconciliation  between  you  and  I,  and  the  best  thing  for 
both  of  lis  is  to  get  a  divorce  anil  be  .ione  with  it.  You  have  no  wish  to  be 
hampered,  or  neither  have  I,  so  thp  easiest  way  is  the  best  If  you  will  instruct 
your  lawyer  at  once  to  withdraw  those  charges  and  allow  the  divorce  to  go 
through  on  the  desertion  charge,  I  will  allow  a  clause  to  be  inserted  in  the 
d'vorce  papers,  that  I  shall  pay  $10  per  month  for  Lemar's  support  until  he  is 
able  to  support  himself.  Otherwise  I  shall  not  contribute  one  cent  either  now 
or  after  the  trial."     (Letter  of  June  25,  1914.) 

"The  best  plan  would  be  for  you  to  write  to  my  lawyer  at  once  and  tell 
l:im  that  you  are  willing  to  allow  the  trial  to  proceed  without  delay  or  hindrance 
on  your  part,  and  tha<  you  are  willing  to  waive  all  rights  and  privileges  until 
Ihe  trial  providing  I  nllow  a  clause  to  be  inserted  whereby  I  shall  pay  Lemar 
$10  per  month  until  he  is  able  to  support  himself."  (Letter  of  July  27,  1914.) 
As  indicating  Respondent's  attitude,  we  quote  from  Exhibit  3,  which  was  a 
letter  to  Libellant,  as  follows:  "Well  f  sui)posc  I  will  have  to  get  that  divorce 
as  you  don't  seem  to  care  and  I'll  say  good-bje  to  you,  as  I  intend  to  marry  a 
boy  from  Seattle,  lit  is  very  good  to  me  and  I'll  have  ei'eryching  I  want.  He 
got  me  a  lovely  diamond  ring  for  my  birthday." 

Exhibit  No.  4  is  an  iindoubt^dlv  genuine  photograph  of  Respondent,  show- 
ing her  with  her  arm  about  Ihe  shoulders  of  a  young  man  (not  her  husband)  and 
iier  head  resting  upon  his.  On  the  back  of  this  photograph  in  the  handwriting 
of  Respondent  are  these  words;  'This  is  W.  S.  Sothem  and  his  intended  •  *  •." 
Exhibit  No.  S,  in  the  handwritinj?  of  Respondent,  was  addressed  to  Winfield 
Scott,  who  is  stated  to  be  I.ibellatit's  attorney.  It  concludes  thus:  "You  can  givff 
him  his  divorce  as  soon  as  you  possibly  can    *    *    •." 

It  is  now  earnestly  contended  by  counsel  for  Libellant  that  the  correspond- 
ence attached  to  the  ilcposit'on  d'>es  not  indicate  collusion,  being  nothing  more 
ihan  an  attempt  to  expedite  the  dispTsition  of  litigation.  He  also  urges  that  to 
be  collusion  the  propositions  must  have  been  acted  upon,  and  he  points  to  the 
contest  as  proving  non-collusion. 

We  cannot  agree  with  counsel  that,  considering  all  the  facts,  there  was  no 
inch  collusion  as  the  law  condemn'!.  There  is  clearly  the  evidence  on  the  part 
I'f  Respondent  of  a  willingness  to  allow  a  divorce,  and  there  is  eijually  convinc- 
ing evidence  on  the  part  of  I.ihellant  of  his  intention  to  collude  with  Respondent, 
even  to  the  extent  of  arranging  between  ihemselves  what  the  decree  of  the  Court 
.•ihould  be  after  the  case  should  be  heard.  We  are  convinced  that  the  facts  of  this 
case  present  such  circumstances  of  suspicion,  lack  of  good  faith,  and  attempted 
collusion,  as  brings  it  within  the  definilicn  nf  a  case  which  "smacks  of  collusion." 
We  are  convinced  that  counsel  for  Libellant  was  unaware  of  the  negotia- 
tions disclosed  by  the  correspondence  to  which  we  have  referred,  and  that  his 
client  acted  not  only  without  his  knowledge,  but  against  his  express  directions. 

Counsel  for  Lihcll.int  very  properly  in  his  hrief  presents  the  attitude  of  his 
client  with  regard  to  her  willingnfss  to  allow  a  divorce  to  be  obtained  and  her 
conduct  was  disclosed  by  the  testimony,  and  concedes  that  such  attitude  of 
Respondent  ii  not  that  which  would  appeal  to  the  Court 

The  cases  of  Latshaw  vs.  I^tshaw,  18  Sup.  Ct.,  46S,  and  English  vs.  Eng- 
lish, 19  Sup.  Ct,  599,  are  anihoritics  upon  the  subject  of  collusion. 

In  addition  to  the  ma'ters  already  discussed,  which,  in  our  opinion,  are 
sufficient  to  prevent  a  decree,  the  libel  shows  that  it  was  sworn  to  before  a 
N^otary  Public,  who  was  alsf  at  the  time  the  attorney  for  the  Libellant 

That  such  practice  will  not  he  permitted  ii  ruled  in  the  cases  of  Walker  vs. 
Walker,  51  P.  L  J.,  2^2;  McKclvy  vs.  McKelvey,  62  Ibid,  408.  and  Strepefy  vs. 
?trepefy,  13  Nor.,  395 
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In  ihe  caie  of  Strepefy  vs.  Strepefy,  the  rule  was  not  enforced  on  the  ground 
of  the  special  merits  of  the  case  thrn  before  Ihe  Court,  but  there  is  no  reason 
why  in  the  case  now  before  us.  which  presents  the  circumstances  of  suspicion 
already  discussed,  we  sboulc!  ignore  otir  rulings  heretofore  made  and  make  an 
exception  now. 

Libel  is  dismissed  and  the  decree  refused  at  the  costs  of  the  Libellant. 

And  now,  November  7,  1914,  on  hearing,  libel  in  the  above  case  is  dis- 
missed and  divorce  prayed  for  refused  at  the  costs  of  Libellant. 


Smith  va.  Allegbenj  Countj  Light  Company. 

Negligence Electric  wire Employee Injury  to. 

An  action  against  an  Electric  Light  Company  for  damages  rBsultlnj  In  deatti, 
caused  by  coming  In  contact  with  a.  live  wire,  may  ordinarily  t>e  submitted  to  the 
Jury  to  determine  whether  or  not  tha  defendant  was  negligent  In  not  properly 
inspecting  Its  poles  and  wlrea.  Where,  however,  the  suit  Is  founded  on  the  death 
ol  a  pereoQ  who  was  the  representative  of  the  defendant  comiiany  and  charged 
in  the  locality  In  which  he  was  killed  with  the  duty  of  Inspecting  the  company's 
wires  la  order  to  determine  whether  they  were  In  proper  condition,  the  company 
cannot  be  charged  with  negligence  except  as  It  was  chargeable  with  the  negli- 
gence of  the  deceased  himself. 

1  obstante  veredicto.    No.  2877  January  Term, 


Shafeb,  J.,  October  30,  1914. — The  action  is  by  a  widow  for  the  death 
of  her  husband,  alleged  to  be  caused  by  the  neglect  of  the  defendant.    The 

testimony  on  the  part  of  the  plaintiff  showed  that  the  deceased  came  to  his 
death  by  coming  in  contact  with  an  electric  light  wire  in  a  shop  occupied 
by  himself  and  his  partner;  and  that  on  a  pole  of  the  Light  Company  near 
this  shop  there  was  a  contact  of  a  2,200  volt  wire  with  the  110  volt  wire 
supplying  ihe  electric  light,  caused  by  the  breaking  off  of  a  pin  from  the 
arm  sustaining  the  wires,  and  the  burning  or  rubbing  oil  of  the  insulation 
between  the  two  wires.  To  show  notice  to  the  Company  of  this  state  of 
atlairs  the  partner  of  the  deceased  was  called  to  testify  that  a  day  or  two 
before  the  accident  there  had  been  a  fire  apparently  caused  by  electricity  in 
a  saloon  in  the  neighborhood,  and  that  he  called  the  office  of  the  Company 
in  Carnegie,  being  the  nearest  regular  office  of  the  Company,  and  asked  for 
the  "trouble  man,"  and  that  some  one  answered  that  he  was  the  trouble 
man,  and  thereupon  the  witness  said  to  him:  "There  is  some  trouble  up 
here,  a  place  is  burned  down;  you  had  better  see  it,"  and  he  answered  "All 
right."  And  he  further  testified  that  the  next  day  he  saw  people  which  he 
believed  to  be  workmen  of  the  Allegheny  County  Light  Company  working 
at  a  pole  some  distance  away  from  where  the  contact  was  afterwards  found, 
although  he  did  not  know  any  of  the  people  supposed  to  be  representing 
the  Light  Company.  It  appeared  in  the  evidence  of  the  defendant,  uncon- 
tradicted, that  the  deceased  was  an  employe  of  the  Allegheny  County  Light 
Company,  whose  duty  it  was  to  look  after  the  wires  and  poles  of  the  Com- 
pany in  the  town  of  Bridgeville,  where  the  accident  happened.  It  also  ap- 
peared from  the  testimony  of  both  parties  that  he  knew  of  the  fire  which 
took  place  at  the  saloon  and  saw  how  the  metal  ceiling  had  been  melted 
by  electricity,  and  how  not  only  the  fuses  but  the  metal  fuse  box  had  been 
melted  and  the  globes  burned  out,  and  that  he  also  had  notice  of  two  or 
three  other  electrical  disturbances  in  the  lighting  of  other  buildings  in  the 
neighborhood. 


656  PITTSBURGH  LEGAL  JOURNAL 

Smith  TS.  AUestaeny  County  Lltht  CompMi]'. 

If  the  deceased  bad  not  been  an  employe  of  the  Company  there  would 
have  been  a  plain  case  for  the  jury  to  determine  whether  or  not  the  Com- 
pany was  negligent  in  not  properly  inspecting  its  poles  and  wires  tn  Bridge- 
ville.  We  have  here,  however,  a  case  in  which  the  party  whose  death  is 
the  foundation  of  the  action  was  himself  the  representative  of  the  Company 
in  B<ridgeville  for  that  purpose.  It  seems  to  us  that  the  Company  could 
not  be  negligent  in  such  case  except  as  it  was  chargeable  with  the  neglect 
of  the  deceased  himself;  and  therefore  as  to  him  the  Company  was  not 
negligent.  It  is  true  that  the  fact  of  such  employment  of  him  by  the  Com- 
pany did  not  appear  very  definitely  in  the  plaintiff's  case.  It  did,  however, 
appear  in  the  defendant's  case  in  such  manner  that  a  jury  could  not  be 
allowed  to  say  that  be  was  not  so  employed;  and  the  verdict  ought  not  to 
be  allowed  to  stand. 

The  motion  is  therefore  granted,  and  it  is  ordered  that  judgment  be 
entered  for  the  defend&nt  non  obstante  veredicto  upon  payment  of  the 
verdict  fee. 


Hmiter  vs.  Bremer. 

jvdgment  by  default Opening Neglect  of  atlomty. 

Judgment  In  a  suit  on  a  note  was  entered  afliatnat  tbe  dafendant  by  default, 
through  the  neglect  ot  defendmt'B  attorney  to  enter  an  appearance.  On  a  rule  to 
open  the  judgment.  It  B.pp^ed  that  the  defense  was  buBed  on  the  Statute  «t 
Umlt&tlonn.  PlalntlS  hEud  delayed  for  years  in  biinsinfc  the  salt,  and  the  [Mti- 
ceedlnKH  did  not  ehow  that  plaintiff  had  accounted  for  collateral  which  accom- 
panied the  note.     Held,  that  the  Judgment  «bouId  be  opened. 

Rule  to  Open  Judgment.  No.  425  October  Term,  1914.  C.  P.  Allei^eny 
County. 

Messrs.  McKee,  Mitchel  &■  Alter,  for  plaintiff. 
Messrs.  Jennings  &  Jennings,  for  defendanL 

Per  Curiam,  October  23,  1914. — This  is  a  rule  to  open  judgment  entered 
in  default  of  an  appearance.  The  action  is  against  the  defendant  as  maker 
on  two  promissory  notes,  one  dated  June  25,  1907,  and  payable  four  months 
after  date,  the  other  dated  December  22,  1905,  and  payable  on  demand. 
The  plaintiff  averred  "that  demand  has  been  made  upon  the  defendant  for 
payment  of  said  note,  no  payments  have  been  made  on  account."  The 
statement  of  claim  does  not  set  forth  the  date  upon  which  demand  was 
made.  The  aummons  was  served  on  July  22,  1914,  and  in  the  statement 
filed  by  the  defendant,  J.  D.  Bremer,  it  is  averred  that  he  handed  the  sum- 
mons to  his  attorney  and  the  entering  of  an  appearance  was  overlooked. 
When  a  defendant  has  a  defense  on  its  merits  and  acts  promptly  a  judg- 
ment in  default  by  reason  of  the  failure  or  neglect  of  his  counsel  to  enter 
an  appearance  will  be  opened.  Here  the  defense  is  in  part  the  statute  of 
limitations,  and  it  is  contended  that  the  judgment  should  not  be  opened 
to  let  in  that  defense.  While  the  plea  of  the  statute  is  not  favored,  yet 
where  as  in  this  case  the  plaintiff  has  suffered  a  long  period  to  elapse  before 
bringing  his  action  and  has  not  explained  what,  if  any,  effort  was  made  to 
dispose  of  collateral  admittedly  received,  we  are  of  opinion  that  the  judg- 
ment should  be  opened. 

Now  October  23,  1914.  rule  absolute,  the  judgment  is  opened  and  de- 
fendant allowed  to  make  defense. 
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Coal  mtHtttf Generating  gat Prevention  of Act  of  June  9,  19U. 

TtaB  Action  of  the  iBgiBlature  tn  adoptlDr  Bule  IS  or  Article  XXT  ot  the 
BItuminouB  llintnK  Act  of  June  ».  1*11,  P.  L.  TGt,  whlcb  prOTldeB  that.  "Id  the 
cutting  of  clay  veins,  apars,  or  faulte,  entrleB  or  other  narrow  worklngw,  golnc 
ictn  the  aoUd  coal,  In  mlaea  wherein  ezpIoBlve  gas  la  generated  In  dangeroua 
QuantltlBB,  a  bore  hole  ahall  be  kept  not  lea*  than  three  feet  In  advance  of  the 
face  of  the  worlc,  or  three  feet  In  advance  a<t  any  abot  hole  drilled  for  a  blast  to 
be  Ored  In,"  waji  in  the  legitimate  exerclae  of  the  police  power  of  the  Btate,  being 
In  a  matter  germane  and  properly  related  to  the  purposes  of  the  act. 

The  requirements  of  the  rule  muat  be  complied  with  in  driving  entries  or 
other  narrow  workings  Into  the  aolld  ooal.  even  though  clay  veins,  epars  or  faults 
are  not  being  cut  and  are  not  known  to  be  In  the  vicinity.  The  rule  is  tD  be 
complied  with  as  written,  and  la  binding  upon  all  persona  coming  within  Ita  pro- 
visions, notwithstanding  that  there  may  ba  an  honeet  difference  of  opinion  a*  to 
the  benefltH  to  be  derived  In  all  cases  from  a  compliance  with  Its  requirements  a* 
an  added  element  of  safety  In  the  operation  of  the  mtnea. 

When  the  words  of  a  statute  are  plainly  expressive  of  an  Intent  the  in- 
terpretation muat  be  In  accordance  therewith. 

Hearing  to  determine  validity  of  Rule  18  of  Article  XXV  of  the  Bituminous 
Mining  Act  of  June  9,  1911,  P.  L.  756.  No.  38  June  Sessions,  1914,  Q.  S.  Fayette 
Conn^. 

John  Duggan,  Jr.,  and  J.  B.  B.  Cunningham,  first  deputy  allorney  general,  for 
commonwealth. 

/.  G.  Carroll  and  Sterling,  Higbee  &  Matthews,  for  defendant. 

Van  Swearingen,  J,,  December  1,  1914. — The  defendant  is  the  mine  foreman 
in  charge  of  the  workings  of  the  Royal  mine  of  the  W.  J.  Rainey  Company,  in 
Redstone  Township,  Fayette  County.  The  mine  is  a  bituminous  coat  mine  in 
which  explosive  gas  is  generated  in  dangerous  quantities,  that  is,  in  quantities 
suf&cient  to  be  detected  by  an  approved  safety  lamp.  The  defendant  was  -  in- 
dicted for  permitting  miners  employed  in  the  mine  to  cut  entries  into  the  solid 
coal,  without  keeping  a  bore  hole  drilled  at  least  three  feet  in  advance  of  the  face 
of  the  work,  and  for  permitting  blasting  in  shot  holes  without  a  bore  hole  drilled 
three  feet  in  advance  thereof.  It  is  conceded  by  the  defendant  that  no  bore  holes 
were  maintained  in  this  mine,  but  it  is  contended  by  defendant's  counsel  that  the 
defendant  is  not  guilty  of  any  crime  under  the  law.  The  indictment  grew  out 
of  a  decision  of  one  of  the  Inspectors  of  the  Department  of  Mines  of  Pennsyl- 
vania. The  questions  at  issue  relate  to  the  construction,  application  and  validity 
of  one  of  the  rules  of  the  bituminous  mining  law  of  the  state,  and  it  has  been 
agreed  by  counsel  that  the  court  shall  hear  and  determine  the  issues  involved  as 
if  the  case  were  before  the  court  in  the  form  of  exceptions  to  a  decision  of  a 
commission  appointed  under  Article  10  of  the  mining  law  sustaining  the  decision 
of  the  mine  inspector.  It  has  been  agreed  by  counsel  that  if  the  court  shall  sus- 
tain the  decision  of  the  mine  inspector  the  defendant  will  enter  a  plea  of  guilty 
on  this  indictment,  but  if  not,  then  a  nolle  prosequi  shall  be  entered. 

The  provision  of  the  law  out  of  which  the  case  grows  is  Rule  18  of  Article 
XXV  of  the  Bituminous  Mining  Act  of  June  9,  1911,  P.  L.  7S6,  which  reads:  "In 
the  cutting  of  day  veins,  spars,  or  faults,  entries  or  other  narrow  workings,  going 
into  the  solid  coal,  in  mines  wherein  explosive  gas  is  generated  in  dangerous 
quantities,  a  bore  hole  shall  be  kept  not  less  than  three  feet  in  advance  of  the 
face  of  the  work,  or  three  feet  in  advance  of  any  shot  hole  drilled  for  a  blast 
to  be  fired  in."  The  decision  of  the  mine  inspector  under  this  rule  was  that  a 
bore  hole  must  be  kept  not  less  than  three  feet  in  advance  of  the  face  ot  the 
work,  or  three  feet  in  advance  of  any  shot  hole  drilled  for  a  blast  to  be  fired  in, 
while  cutting  clay  veins,  spars  or  faults  in  any  class  of  work  going  into  the  solid 
coal,  whether  the  working  places  be  styled  as  wide  or  narrow,  and  that  in  entries 
or  other  narrow  workings  going  into  the  solid  coal  a  bore  hole  must  be  kept  not 
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l«ss  than  three  feet  in  advance  of  the  face  of  the  work,  or  three  feet  in  advance 
of  any  shot  hole  drilled  for  a  blast  to  be  fired  in,  even  though  clay  veins,  span 
or  faults  are  not  being  cut  and  are  not  known  to  be  in  the  vicinity.  The  mine 
inspector  held  also  that  a  dangerous  quantity  of  gas  is  any  quantity  that  can  be 
detected  by  an  approved  safety  lamp. 

Counsel  for  the  defendant  call  attention  to  the  fact  that  the  present  mining 
law  is  a  re-enactment  and  enlargement  of  the  act  of  May  15,  1893,  P.  L.  52,  which 
in  turn  was  a  re-enactment  and  enlargement  of  the  act  of  June  30,  1885,  P.  L 
205.  Rule  61  of  Article  XX  of  the  act  of  1893  was  as  follows :  "In  cutting  of 
clay  veins,  spars  or  faults  in  entries,  or  other  narrow  workings  going  into  the 
solid  coal  in  mines  where  explosive  gases  are  generated  in  dangerous  quantitiefc 
a  bore  hole  shall  be  kept  not  less  than  thiee  feet  in  advance  of  the  face  of  the 
work,  or  in  advance  of  any  shot  hole  drilled  for  a  blast  to  be  fired  therein," 
Counsel  aver  that  it  was  not  the  intention  of  those  having  charge  of  the  revision 
of  the  law  to  change  the  meaning  of  Rule  61  of  Article  XX  of  the  Act  of  1893, 
by  Rule  18  of  Article  XXV  of  the  Act  of  1911,  but  that  the  change  in  the  word- 
ing of  the  rule  was  for  the  purpose  only  of  having  the  rule  read  better  gram- 
matically, and  some  testimony  to  that  effect  was  offered,  but  it  is  conceded  by 
counsel  that  the  rule  as  adopted  is  the  law,  and  that  if  it  be  complete  on  its  face, 
and  has  a  clear  and  obvious  meaning,  it  cannot  be  avoided  on  the  ground  that 
it  is  not  as  its  authors  intended  it  to  be.  "It  falls  within  the  province  of  the 
courts  to  correct  a  merely  clerical  error,  even  in  an  act  of  assembly,  when  as  it 
is  written  it  involves  a  manifest  absurdity,  and  the  error  is  plain  and  obvious. 
The  cases  in  which  this  power  has  been  exercised  are  collected  in  Endlich  on 
Statutes,  Sec.  319,  and  it  is  unnecessary  to  refer  to  them  in  detail.  The  power 
is  undoubted,  but  it  can  only  be  exercised  wiicn  the  error  is  so  manifest,  upon 
an  inspection  of  the  act,  as  to  preclude  all  manner  of  doubt,  and  when  the  cor- 
rection will  relieve  the  sense  of  the  statute  from  an  actual  absurdity,  and  carry 
out  the  clear  purpose  of  the  legislature."  Lancaster  County  vs.  Frey,  128  Pa., 
593.  The  rule  under  consideration  is  perfectly  clear  on  its  face,  and  it  cannot 
be  modified  or  abridged  in  its  application  or  meaning  by  evidence  that  something 
different  was  intended  to  be  contained  in  it  from  that  which  actually  appears 
therein.  "When  the  words  of  a  statute  are  plainly  expressive  of  an  intent,  the 
interpretation  must  be  in  accordance  therewith."  Bradbury  vs.  Wagenhorst,  54 
Pa.,  180. 

But  the  principal  contention  of  defendant's  counsel  is  that  even  if  the  rule 
means  what  the  Department  of  Mines  contends  it  means,  so  much  of  it  as  re- 
quires a  bore  hole  to  be  kept  in  advance  of  the  face  of  the  workings  or  the  holes 
used  for  the  firing  of  shots  in  entries  and  other  narrow  workings  going  into  the 
solid  coal  where  there  arc  no  clay  veins,  spars  or  faults,  is  an  invalid  attempt  on 
the  part  of  the  legislature  to  exercise  the  police  power  of  the  state,  and  that  such 
requirement  of  the  rule  therefore  is  void.  Counsel  state  that  this  contention  is 
based  on  the  proposition  (hat  there  must  be  a  real  and  substantial  relationship 
between  the  end  sought  to  be  accomplished  by  the  legislature  and  the  method 
provided  for  that  purpose,  and  that  as  applied  in  the  concrete  to  the  facts  of  this 
case  the  keeping  of  a  bore  hole  three  feet  in  advance  of  the  face  of  the  workings 
and  three  feet  in  advance  of  the  holes  in  which  shots  are  fired  does  not  furnish 
any  added  element  of  safety  to  the  men  engaged  in  mining  the  coal,  even  though 
their  labor  be  in  entries  or  other  narrow  workings  going  into  the  solid  coal,  but 
in  which  there  are  no  clay  veins,  spars  or  faults.  Counsel  assert  the  inquiry  to 
be  whether  or  not  there  is  a  substantial  and  real  relationship  between  the  keep- 
ing of  a  bore  hole  three  feet  in  advance  of  the  face  of  the  workings,  or  three  feet 
in  advance  of  the  holes  in  which  shots  are  fired,  and  the  preservation  of  the 
health  and  safety  of  the  miners. 

A  clay  vein  is  an  irregular  fracture  of  the  coal  seam,  extending  from  the  top 
to  the  bottom  of  the  seam,  sometimes  vertical  and  at  other  times  sloping,  from 
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an  inch  to  several  feet  in  width,  filled  witli  clay  and  stone  from  above.  A  spar 
is  a  partial  fracture  of  the  coal  seam,  one  that  does  not  extend  to  the  bottom  of 
the  seam,  filled  with  the  same  material  as  a  ctay  vein.  A  fault  exists  where 
there  is  an  imperfect  joining  of  the  coal  stratum,  the  seam  having  been  broken, 
leaving  one  section  of  it  higher  or  lower  than  the  other.  Gas  in  bituminous  coal 
mines  is  to  be  found  either  coming  into  the  mine  from  the  overlying  strata  after 
,  the  coal  has  been  removed,  or  distributed  generally  throughout  the  coal  seam 
and  seeping  through  the  pores  of  the  coal  to  the  face  of  the  workings.  The  evi- 
dence is  to  the  effect  that  gas  is  not  found,  as  sometimes  thought,  secreted  in 
pockets  or  reservoirs  in  the  solid  coal.  Sometimes  a  clay  vein  proves  to  be  an 
impervious  barrier  to  the  escape  of  gas  through  the  coal,  becoming  a  natural 
wall  through  which  the  gas  cannot  pass.  This  depends  on  the  thickness  and 
solidity  of  the  clay  veitL  In  actual  mining  throughout  most  of  the  bituminous 
region  the  coal  is  undercut  with  machines  at  the  bottom  of  the  seam,  for  a 
distance  of  five  or  six  feet,  and  above  this  a  shot  hole  is  drilled  about  the  same 
distance  into  the  coal,  which  is  fille4,  with  powder,  by  means  of  which  the  coal 
is  blasted  down-  The  theory  of  Rule  18  is  that  if  a  bore  hole  be  kept  three  feet 
in  advance  of  the  face  of  the  work,  or  three  feet  in  advance  of  any  shot  hole 
drilled  for  a  blast  to  be  fired  in,  it  will  perforate  any  clay  vein,  which  may  be 
holding  back  quantities  of  gas,  before  a  blast  is  fired  which  will  fracture  it,  and 
thus  release  the  gas  and  warn  the  miners  of  its  presence  before  the  blast  is  fired 
in  the  shot  hole.  Under  the  evidence  offered  the  practical  value  of  the  bore  hole 
as  an  added  element  of  safety  to  the  miners  is  not  certain.  There  is  evidence 
to  the  effect  that  in  some  cases  the  presence  of  gas  back  of  a  clay  vein  will 
be  denoted  by  the  bore  hole  when  otherwise  it  would  not  be  di.scovered  until 
released  by  a  blast  in  a  shot  hole.  There  is  other  evidence  tending  to  show 
that  in  most  cases  the  presence  of  gas  behind  clay  veins  may  be  discovered  in 
Other  ways  almost  as  certainly  as  by  the  use  of  the  bore  hole,  the  evidence 
showing  that  in  approaching  clay  veins  the  coal  usually  becomes,  as  the  miners 
express  it,  ''curly,"  that  is,  the  cleavages  of  the  coal  become  curled  or  twisted 
out  of  their  natural  hearings.  There  is  evidence  showing  also  that  the  coal 
near  clay  veins  is  not  so  bright  in  color  as  elsewhere,  and  sometimes  is  harder 
than  at  other  places,  and  often  is  characterized  by  the  presence  of  additional 
sulphur.  These  conditions,  it  was  shown,  usually  will  be  regarded  by  experi- 
enced miners,  although  it  was  admitted  by  some  of  the  witnesses  that  miners 
not  observing  closely  may  reach  a  clay  vein  without  noticing  the  indications 
mentioned.  The  evidence  shows  also  that  the  general  use  of  safety  or  flamcless 
powder  in  gaseous  mines  throughout  the  bituminous  regions  greatly  reduces  the 
danger  of  explosions  of  gas  in  blasting  down  the  coal.  A  summing  up  of  all 
the  evidence  offered  merely  amounts  to  the  statement  that  in  many  cases,  'n 
many  localities  in  the  bituminous  coa!  regions,  under  conditions  there  existing, 
the  use  of  the  bore  hole  is  not  an  added  element  of  safety  to  the  miners,  while 
in  other  cases,  in  other  localities,  under  the  conditions  that  exist  there,  it  is  an 
added  element  of  safety.  Into  which  one  of  these  classes  a  certain  case  may 
fall  cannot  always  be  foretold. 

In  the  Royal  mine  three  parallel  entries  were  being  driven  into  the  solid 
coal.  These  entries  in  that  field  were  termed  "narrow  workings,"  as  distin- 
guished from  pillar  and  rib  work.  At  the  time  of  the  complaint  in  this  case 
there  were  from  ISO  to  200  men  employed  in  the  mine  every  day.  The  coal 
was  being  undercut,  and  blasted  down  by  the  use  of  shot  holes,  but  no  bore 
holes  were  maintained.  The  testimony  of  the  mine  inspector  is  that  when  he 
examined  the  mine  shortly  before  entering  this  prosecution  he  found  no  clay 
veins,  spars  or  faults  at  the  face  of  these  entries.  But  upon  that  testimony,  or 
upon  other  evidence  to  the  same  effect,  cannot  safely  be  based  the  assumption 
that  no  clay  veins,  spars  or  faults  will  be  encountered  as  the  entries  are  pressed 
forward.     And  it  cannot  be  said  that  these  entries  as  they  are  proceeded  with 
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are  places  "where  there  are  no  clay  veins,  spars  or  faults,"  as  assumed  ^ 
counsel  for  the  defendant.  It  may  be  that  the  very  thought  which  the  legislature 
tasd  in  mind  in  requiring  bore  holes  to  be  maintained  in  "entries  and  other 
narrow  workings  going  into  the  solid  coal"  was  that  clay  veins,  spars  or  faultt 
might  be  encountered  at  any  time  as  the  work  advanced  into  the  undeveloped 
coal,  and  that  for  that  reason  the  greatest  precautions  for  safety  should  be 
exercised.  And  there  may  be  many  other  reasons,  not  suggested  by  anybody 
in  connection  with  this  case,  which  impelled  the  legislature  to  adopt  this  pro- 
vision of  the  rule. 

The  most  the  evidence  shows  is  that  there  is  a  difference  of  opinion  be- 
tween many  mining  experts  and  the  members  of  the  legislature  who  voted  in 
favor  of  the  rule  under  consideration,  as  to  the  elements  of  safety  to  fioiv  from 
the  adoption  and  enforcement  of  the  rule.  But  that  difference  of  opinion,  when 
we  take  into  consideration  all  the  evidence  offered,  is  not  sufficient,  and  the 
merits  of  the  objections  are  not  so  pronounced,  as  to  warrant  the  court  in 
holding  that  the  requirements  of  the  rule  are  so  unreasonable  and  useless  as 
to  take  its  enactment  out  of  the  legitimate  exercise  by  the  l^slature  of  the 
police  power  of  the  state,  on  the  ground  that  the  rule  is  not  germane  to  the 
objects  which  the  legislature  had  in  mind.  The  title  to  the  act  of  June  9,  1911, 
P.  L  756,  is  "An  act  to  provide  tor  the  health  and  safety  of  persons  employed 
in  and  about  the  bituminous  coal  mines  of  Pennsylvania,  and  for  the  protection 
and  preservation  of  property  connected  therewith."  Rule  18  of  Article  XXV 
certainly  is  germane,  and  must  be  said  to  have  a  real  and  substantial  relation, 
to  the  purposes  of  the  act.  The  only  legitimate  question  that  can  be  raised 
under  the  evidence  is  as  to  its  efficacy.  Looking  at  the  matter  in  that  light  we 
may  say  in  regard  to  this  rule,  as  was  said  by  the  Supreme  Court  relative  to  the 
"Full  Crew  Act"  of  June  19.  1911,  P.  L.  I0S3,  in  Pennsylvania  Railroad  Com- 
pany vs.  Ewing,  241  Pa.,  581 :  "Under  the  evidence,  there  is  admittedly  some 
room  for  controversy  as  to  whether  the  statute  is  or  was  necessary ;  but  it 
cannot  be  laid  that  it  is  so  unreasonable  as  to  justify  the  court  in  adjudging 
that  it  is  merely  an  arbitrary  exercise  of  power  and  not  germane  to  the  objects 
which  evidently  the  stale  Iegi9lalure  had  in  view.  Tt  is  a  means  employed  by 
the  state  to  accomplish  an  object  which  it  is  entitled  to  accomplish,  and  such 
means,  even  it  deemed  unwise,  are  not  to  be  condemned  or  disregarded  by  the 
courts,  if  they  have  a  real  relation  to  that  object."  It  was  held  there  that  "A 
court  of  equity  wtTl  not  enjoin  the  enforcement  of  the  provisions  of  such  a 
statute,  where  the  purpose  of  the  legislature  as  declared  therein  is  admittedly 
within  the  police  power  of  the  state,  and  the  means  thereby  provided  for  effectu- 
ating such  purpose  appear  from  the  statute  to  bear  a  substantial  relation  to  the 
end  to  be  accomplished,"  although  one  of  the  contentions  urged  upon  the  court 
relative  to  the  act  was  that  "its  enforcement  will  result  in  no  benefit  to  railroad 
companies,  employee?  or  paBsenRers,"  which  called  forth  from  the  court  the 
Statement  first  above  quoted  from  fhe  opinion.  Speaking  fnrther  on  the  subject 
the  Supreme  Court  said:  "From  the  evidence  submitted  in  the  court  below  it 
was  found  as  a  fact  that,  while  there  was  an  honest  difference  of  opinion  as 
to  what  was  necessary  to  promote  fhe  safety  of  passengers  and  employees,  the 
action  of  the  legislature,  under  all  the  evidence  and  circumstances  of  the  case, 
was  not  arbitrary  and  unreasonable.  Our  review  of  the  evidence  has  resulted  in 
the  same  conclusion,  though  it  is  to  be  remembered  that  the  police  power  of 
the  legislature  is  not  to  be  confounded  with  the  policy  which  it  adopts  in  exer- 
cising that  power.  The  matter  upon  which  the  legislature  acted  in  1911— the 
proper  manning  of  railroad  trains  for  the  safety  of  travelers  and  employees — 
being  so  clearly  within  its  police  powers,  it  is  not  for  courts  to  interfere  with 
the  exercise  of  that  power  because  judges  may  hold  views  inconsistent  with 
he  propriety  of  the  legislation."  Quoting  from  the  case  of  Chic^o,  Burlington 
Quincy  Railroad  Company  vs.  McGuire,  219  U.  S.,  S49,  the  court  said:  "The 
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Kope  of  judicial  inquiry  in  deciding  the  question  of  power  ia  not  to  be  ci>nfuBe<i 
with  the  scope  of  legisbtive  considerations  in  dealing  with  the  matter  of  policy. 
Whether  the  enactment  is  wise  or  unwise,  whether  it  is  based  on  sound  economic 
theoiy,  whether  it  is  the  best  meaas  to  achieve  the  desired  result,  whether,  in 
abort,  the  legislative  discretion  within  its  prescribed  limits  should  be  exercised 
in  a  particular  manner,  are  matters  for  the  judgment  of  the  legislature,  and 
the  earnest  conflict  of  serious  opinion  does  not  suffice  to  bring  them  within  the 
range  of  judicial  cogniiance."  In  Commonwealth  vs.  Plymouth  Coal  Company, 
232  Pa.,  141,  it  was  held  that  Section  10  of  Article  III  of  the  Anthracite  Mining 
Act  of  June  2,  1891,  P.  L.  176,  which  provides  that  "It  shall  be  obligatory  on 
the  owners  of  adjoining  coal  properties  to  leave,  or  cause  to  be  left,  a  pillar 
of  coal  in  each  seam  or  vein  of  coal  woriced  by  them,  along  the  line  of  adjoin- 
ing property,  of  such  width,  that  taken  in  connection  with  the  pillar  to  be  left 
by  the  adjoining  property  owner,  will  be  a  sufficient  barrier  for  the  safety  of 
the  en^jloyees  of  either  mine  in  ewe  the  other  should  be  abandoned  and  allowed 
to  fill  with  water,  such  width  of  pillar  to  be  determined  by  the  engineers  of 
the  adjoining  property  owners,  together  with  the  inspector  of  the  district  in 
which  the  mine  is  situated,"  was  a  valid  exercise  of  the  police  power  of  the 
state,  and  was  not  in  conflict  with  constitutional  right,  and  that  the  defendant 
should  be  enjoined  from  working  its  mine  until  the  width  of  such  a  boundary 
pillar  or  the  absence  of  the  necessity  for  one  should  be  determined  by  the  mine 
inspector  and  the  engineers,  under  the  act,  even  though  the  entire  defense,  on 
the  merits,  was  a  denial  of  the  necessity  for  such  a  barrier  pillar.  It  was  held 
there  that  luider  the  act  the  mine  inspector  and  the  engineers  of  the  adjoining 
property  owners  had  authority  to  determine  in  what  cases  no  boundary  pillars 
need  be  left  But  there  is  no  contention  that  by  the  rule  now  under  consid- 
eration any  authority  is  given  to  anybody  to  declare  in  any  case  that  bore  holes 
need  not  be  maintained. 

The  declared  purpose  of  the  act  of  June  9,  1911,  P.  L.  756,  as  found  in  iu 
title,  is  clearly  within  the  police  power  of  the  state.  That  power,  which  extends 
to  all  regulations  affecting  the  health,  good  order,  morals,  peace  and  safety  of 
society,  includes  those  which  are  reasonably  necessary  for  the  safety  of  em- 
ployees  in  coal  mines.  From  the  face  of  Rule  18  of  Article  XXV  of  the  act, 
it  is  apparent  that  it  has  a  real  and  substantial  relation  to  that  safety.  That 
being  true,  the  rule  being  a  valid  exercise  of  the  police  power  of  the  state,  the 
wisdom  of  the  enactment  was  a  matter  for  the  judgment  of  the  legislature,  and 
not  for  decision  by  the  courts.  The  fact  that  coal  mining  companies  affected 
by  the  rule  must  make  additional  expenditures  in  order  to  comply  with  its  pro- 
visions, as  alleged  by  defendant's  counsel,  is  a  matter  not  material  to  the  con- 
sideration of  the  case.  The  matter  of  expense  was  for  the  consideration  of  the 
legislature  alone  in  determining  whether  or  not  the  rule  should  be  enacted. 
"'Uncompensated  obedience  to  a  regntation  enacted  for  the  public  welfare  or 
safety,  under  the  police  power  of  the  state,  is  not  taking  property  without  due 
rompensation,  and  any  injury  sustained  in  obeying  such  a  regulation  is  but 
damnum  absque  injuria."  Pennsylvania  Railroad  Company  vs.  Ewing,  241  Pa., 
581.  Relief  from  the  enforcement  of  the  rule  under  consideratdon  must  come, 
if  at  all.  from  the  legislature  and  not  from  the  courts. 

And  now,  December  !,  1914,  it  is  adjudged  that,  while  there  may  be  an 
honest  difference  of  opinion  as  to  the  benefits  to  he  derived  in  all  cases  from  a 
compliance  with  the  proviuons  of  Rule  18  of  Article  XXV  of  the  Bituminous 
Mining  Act  of  June  9,  1911,  P.  L.  756,  as  an  added  element  of  safety  in  the 
operation  of  the  mines,  the  action  of  the  legislature  in  adopting  the  rule  was  in 
the  legitimate  exercise  of  the  police  power  of  the  state,  being  in  a  matter  germane 
and  properly  related  to  the  purposes  of  the  act,  and  that  the  rule,  therefore,  is 
valid,  and  is  binding  upon  all  persons  coming  within  its  provisions,  and  on  the 
■tibmission  of  this  esse  to  the  court,  in  the  manner  noted  in  the  opinion  here- 
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with  filed,  on  the  question  of  the  legality  of  the  decision  of  the  mine  inspector 
of  the  ninth  bituminous  mining  district  of  Pennsylvania,  in  holding  that  the 
rule  must  be  complied  with  as  written,  the  decision  of  the  mine  inspector  is 

lustiined. 


Saundera  Coffee  Coinpanjr  vs.  Uen^a  et  aL 

Foreign  attaehmeni Residence Temporary  residence  in  county. 

Upon  B,  rule  to  aet  aside  a  writ  of  foreign  attachment  on  the  ground  that 
defendant  was  a  resident  of  the  county,  Jt  appeared  that  defendant  waa  a  traveling 
■alesman.  He  was  boarding  In  the  county  temporarily,  but  hla  parents  resided  In 
Ohio,  and  he  res&rded  that  place  as  his  home  and  had  so  teatlfied  in  a  suit.  Held, 
that  the  foreign  att&chment  was  properly  Issued. 

Foreign  attachment  in  assumpsit.  No.  2470  July  Term,  1914.  C.  P.  Alle- 
gheny County. 


Ford,  J.,  October  1,  1914. — Plaintiff  brought  this  action  of  foreign  attachment 
in  assumpsit  to  recover  the  sum  of  $144,92,  which  is  alleged  to  have  been 
collected  by  the  defendant  acting  as  agent  of  plaintiff. 

The  defendant  caused  an  appearance  de  bene  esse  to  be  entered  on  July 
7,  1914,  and  on  the  same  day  presented  a  petition  setting  forth  that  he  is  a 
resident  of  the  City  of  Pittsburgh;  that  he  resided  in  this  city  until  1908, 
when  his  parents  removed  to  Loraine,  Ohio;  that  he  was  then  residing  in 
Butler,  where  he  remained  for  a  short  time,  thence  removed  to  Akron,  Ohio, 
where  he  worked  for  about  three  years;  that  from  there  he  removed  to  New 
Castle,  thence  came  to  Pittsburgh  and  has  since  resided  in  Pittsburgh  or 
Allegheny  County;  that  his  present  residence  is  on  the  North  Side,  Pitts- 
burgh, and,  being  a  travelling  man,  he  is  out  of  the  city  the  greater  part  of 
the  time. 

Plaintiff  denied  that  defendant  is  a  resident  of  this  state  and  avers  that 
defendant's  residence  is  with  his  parents  who  reside  in  Loraine,  Ohio. 

It  appears  that  at  the  time  the  writ  was  issued  the  defendant  was  a  trav- 
elling salesman  having  a  temporary  domicile  in  the  place  of  his  employment. 
When  employed  by  the  defendant  he  boarded  in  this  city,  but  that  he 
regarded  the  home  of  his  parents  in  Loraine,  Ohio,  as  his  actual  place  of  resi- 
dence  is  apparent  from  his  testimony  in  an  action  heard  in  the  County  Court, 
wherein  he  testified  that  his  regular  home  is  Loraine,  Ohio,  "but  that  he  was 
then  boarding  in  Allegheny."  The  defendant  is  not  residing  or  living  in  the 
state.  He  has  no  abode  or  home  where  process  may  be  served  so  as  to 
effectually  reach  him.  His  residence  is  in  Loraine,  even  though  for  business 
is  temporarily  boarding  in  this  state. 
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Parly    fence Agreement    lo    remove Committee    of   lunatic Validity    of 

agreetnent. 

The  owner  of  real  estete  placed  a  hifrli  Tencp  along  her  property  line  which 
practically  made  uBcleos  the  porchFS  of  an  Bpartment  house  on  an  adJolDiiiK  lot 
Which  was  owned  by  another  person,  Subseouentlv  the  person  erecting  the  fence 
n'as  declared  a  lunatic  and  a  comniittea  appolnlrd  for  her.  The  committee  made 
a  aettlement  of  certain  litigation  wllh  the  adjoining-  owners  concerning  certain 
matters  not  relating  to  the  fence  and  as  part  of  the  consideration  of  such  settle- 
ment It  was  agreed,  111  writing,  that  the  fence  he  removed.  The  lunatic  force- 
ably  resisted  the  removal  and  unon  bill  filed  tn  reatraln  the  maintenance  of  IhO 
fence  and  to  require  its  removal,  it  was  lleM  that  the  statute  relating  to  the 
appointment  of  a  commldee  for  a  lunatic  did  not  authorine  the  committee  to 
enter  Into  such  an  agreement  bec.iuse  It  afTeotefl  the  lunatic's  rights  In  her  land 
and  the  agreement  was  not  enforceable  even  though  It  had  been  approved  by  the 

No.  2149  July  Term.  1913.    C.  P.  Allegheny 

T.  M.  Marshall,  for  plaintiff. 
George  H.  Stengel,  for  defendant 

Shafer,  J.,  November  12,  1914.— The  bill  is  for  an  injunction  to  restraui 
the  maintenance  of  a  fence  and  to  require  its  removal,  and  for  damages. 

FINDINGS   OF  FACT. 

First.  The  plaintiff  is  the  owner  in  fee  of  a  lot  of  ground  in  Pittsburgh, 
upon  which  he  has  erected  a  store  and  three-story  apartment  building.  The 
tront  part  of  the  building  occupies  the  whole  of  the  lot  on  the  street,  and 
at  some  distance  back  from  the  street  the  plaintiff's  wall  is  away  from  his 
line,  and  porches  for  the  use  of  the  occupants  are  made  of  the  width  of 
five  feet,  so  that  the  edge  of  the  porch  is  at  the  line. 

Second.  Jacob  Linn  and  Philippina  Linn,  his  wife,  were  at  the  time 
of  the  building  of  the  plaintiffs  house,  tenants  by  entireties  of  the  adjoin- 
ing lot,  neitt  lo  the  porches  above  mentioned,  and  were  occtipants  of  a 
dwelling  house  erected  thereon.  Shortly  after  the  building  of  plaintiffs 
house  in  1909,  Mrs.  Linn  caused  to  be  erected  on  the  line  next  to  the  rear  of 
plaintifTs  house,  a  fence  some  thirty-five  feet  high  and  extending  along 
about  eighty-five  feet  of  the  lot,  which  fence  shut  out  light  and  air  from 
the  porches  of  the  plaintiff. 

Third.  A  number  of  suits  at  law  between  the  parties  arose  out  of  the 
circumstances  connected  with  the  building  of  plaintiff's  house  and  the  erec- 
tion of  this  fence,  one  of  them  being  the  claim  upon  the  part  of  the  plaintiff 
herein  against  Mrs.  Linn  for  damages  for  turning  the  water  into  the  cellar 
of  his  building  while  it  was  being  built,  thereby  causing  the  wall  to  Fall. 

Fourth.  On  May  10,  1910.  Mrs.  Philippina  Linn  was  found  a  lunatic,  at 
No.  68  June  Term,  1910,  in  the  Court  of  Common  Pleas  of  Allegheny 
County,  and  Mr.  Albert  B.  Schultz  was  appointed  her  Committee.  One  or 
more  of  these  cases  came  up  for  trial  after  the  appointment  of  the  com- 
mittee, and  the  Committee  presented  his  petition  to  the  Court  in  the  case 
in  which  he  was  appointed,  praying  leave  to  make  a  settlement  of  the  dis- 
putes between  the  parties,  which  was  granted  on  January  ?,  1911;  and 
thereupon  it  was  agreed  between  the  parties  herein  that  these  suits  should 
be  discontinued,  the  costs  paid  by  the  estate  of  Mrs.  Linn,  and  that  the 
fence  in  question  should  be  taken  down.  This  was  aUo  agreed  to  by 
Jacob  Linn,  who  had  in  the  meantime  been  divorced  from  his  wife,  the 
wife,  however,  remaining  in  possession  of  the  common  property. 
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Fifth.  Mr.  Schultz,  the  Coram tttee,  thereupon  hired  a  contractor 
recommended  to  him  by  the  plaintiff  to  take  down  the  fence,  he  being 
anable  himself  to  get  anyone  to  do  the  work.  When  the  contractor  so 
employed  went  on  the  ground  to  take  down  the  fence  he  was  met  by  Mrs. 
Linn  and  her  sons,  armed  with  firearms,  and  so  was  driven  away  by  force 
from  the  place.  Mr.  Schultz  soon  thereafter  resigned  as  Committee  and 
the  defendant,  the  Commonwealth  Trust  Company,  was  appointed  in  his 
place. 

Sixth.  Mrs.  Linn  still  keeps  guard  over  the  fence,  and  it  is  impossible 
to  get  anyone  to  agree  to  attempt  to  take  down  the  fence,  from  fear  of 
injuries  which  she  might  inflict.  Except  upon  the  subject  of  this  fence 
Mrs.  Linn's  mental  condition  is  not  far  from  normal,  the  fence  itself  and 
her  quarrels  with  the  plaintiff  being  the  subject  of  her  mania. 

Seventh.  It  does  not  appear  that  any  application  has  been  made  to 
the  Court  in  the  lunacy  proceedings,  either  by  the  plaintiff  or  the  Com- 
mittee, for  direction  in  the  premises. 

Eighth.  It  was  alleged  on  the  trial  that  the  fence  is  partly  supported 
by  leaning  or  being  fastened  in  some  way  to  plaintifPs  house,  but  we  do 
not  understand  that  plaintiff  asks  any  relief  on  that  ground  in  the  present 
case. 

CONCLUSIONS   OF  LAW. 

First.  The  bill  is  substantially  one  for  specific  performance  of  an 
agreement  of  compromise  between  the  parties,  one  part  of  which  was  the 
removal  of  the  fence  in  question.  If  the  agreement  concerned  personal 
property  only,  the  plaintiff  would  of  course  have  no  such  remedy,  but 
would  be  relegated  to  an  action  at  law.  Plaintiff  must  therefore  found  hii 
case  upon  the  contention  that  the  agreement  in  question  concerns  real 
property.  His  claim  must  be  that  by  the  agreement  he  acquired  an  ease- 
ment of  light,  air  and  prospect  over  the  lot  of  the  defendant.  It  would  be 
futile  to  have  the  fence  removed  it  the  defendant  might  immediately  put 
it  up  uain,  and  the  agreement  roust  mean  that  the  defendant  will  not  only 
take  down  the  fence,  but  refrain  from  putting  it  up  again,  at  least  until  the 
circumstances  have  changed. 

Second.  The  question  therefore  which  must  be. decisive  of  the  case  is 
whether  or  not  the  contract  to  remove  the  fence  is  binding.  Neither  the 
committee  of  a  lunatic  nor  the  Court  by  whom  he  is  appointed  have  any 
power  to  dispose  of  any  part  of  the  lunatic's  real  estate,  except  as  ex- 
pressly  authorized  by  statute.  The  statutes  provide  for  the  sale  or  mort- 
gaging of  a  lunatic's  real  estate  for  the  purpose  of  paying  his  debts  and 
maintaining  himself  and  his  family,  provided  the  petitioi  be  accompanied 
by  certain  inventories  and  statements  and  upon  notice  to  the  next  of  kin. 
In  this  case,  however,  the  attempt  was  made  to  pay  an  .-vlleged  debt  or  lia- 
bility of  the  lunatic  by  a  transfer  to  the  plaintiff  of  rights  in  her  lands 
without  any  compliance  with  these  Acts.  We  are  therefore  of  opinion  that 
the  agreement  which  the  Committee  undertook  to  make  with  the  plaintiff, 
though  approved  by  the  Court,  was  ineffectual  to  deprive  the  defendant  of 
her  rights  in  the  land,  and  was  void.  It  should  be  set  aside  and  the  dis- 
continuances of  the  actions  above  referred  to  taken  off  and  the  matters 
restored  to  the  condition  in  which  they  were  before  the  contract  was  at- 
tempted. 

Third.  The  bill  must  therefore  be  dismissed  with  ccsts  to  be  paid  by 
the  plaintiff. 
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Hatnuix  va.  Union  Casual^  Insurance  Company. 

Corporations SitU  of  ttock Conditions  of  sale Division  of  ntt  proeeeds 

Legality  of  contract. 

Th«  *Alt>  of  the  capital  stock  of  a  compaDy,  thn  consideration  for  whlcb, 
beside  the  money  paid  at  ■  died  price  per  Bhare,  was  an  aBreement  to  pay 
the  purchaser  and  such  other  stockholders  who  hpid  similar  agreementB,  Ave  per  ■ 
cenl  of  the  net  prernlum  Income  of  the  company  made  In  the  state  for  a  period 
ot  ten  years.  In  coDaldrratlon  of  the  Kood  will  of  the  stoclcholder  and  hia  attempt 
to  secure  business  for  the  company,  Is  Invalid,  as  the  amount  he  might  receive 
on   account    of   the   flvp    per   cent,    premium    would    be    In    effect    a    rebate   on   the 

As  EUch  ■  contr«.et  disposes  of  part  of  the  net  Income  of  the  company  in 
an  unusual  way.  It  Is  not  within  the  power  of  the  officers  of  the  company  to 
execute  It  without  aulhorlzatlon  from  the  Btcckb aiders.  Such  a  contract  would 
seem  to  be  ultra  vires  and  llleg-a'  hecauae  an  attempt  on  the  part  of  the  com- 
pany to  make  an  arbitrary  distinction  between  stockholders  of  the  same  claM 
rcKardlnx  the  division  of  profits  of  the  company. 

In  Equity.    No.  360  October  Term,  1914.    C.  P.  Allegheny  Connty. 


SeAFi!ii.  J.,  October  29,  1914.— The  bill  is  for  an  account. 
FINDINGS  OF  FACT. 

Krst  The  defendant  h  a  caaiialtv  insurance  company,  organized  under 
the  laws  of  this  Commonwealth,  having  been  chartered  on  November  18.  1908. 

Second,  On  March  28,  1910,  the  stock  of  the  company  not  having  been  all  is- 
sued, an  agreement  concerning-  the  purchase  by  plaintiff  of  stock  in  the  company  was 
entered  into,  the  written  evidence  of  which  made  at  the  time  was  in  the  form 
of  an  application  for  a  stock  option  sipned  by  the  plaintiff-and  a  grant  of  the 
option  in  pursuance  theerof,  signed  by  the  President  and  Secretary  of  the  de- 
fendant Company,  these  papers  being  printed  as  Exhibits  "A"  and  "B"  of  the 
nil.  In  the  papers  signed  by  him  the  plaintiff  applies  to  the  defendant  Com- 
pany for  an  option  to  purchase  twenty  shares  of  its  capita!  stock  at  $20  a  share, 
and  provides  that  $100  should  be  paid  down  and  the  balance  in  six  months,  and 
agree  that  in  case  of  failure  to  m^et  the  payments  the  option  shall  be  void;  and 
the  paper  signed  by  the  ofiicers  of  the  Ccnpany  grants  the  same  option  to  the 
plaintiff  on  siibstantially  the  same  terms.  The  plaintiff  made  the  casr  payment 
required  and  gave  his  note  for  the  balance  for  six  months. 

Third.  At  the  same  time  and,  as  the  officers  of  the  Company  understood 
it,  as  a  part  of  the  same  transaction,  a  policy  of  insurance  was  issued  to  A 
Mamaux  J!£  Sons,  a  firm  of  which  the  plaintiff  was  a  member,  on  an  elevator 
described  in  the  policy  as  belonging  to  ihe  insured.  The  regular  price  for  this 
policy  was  $35,  but  the  premium  charged  to  the  insured  was  $22.  The  plaintiflt 
says  he  never  knew  or  heard  of  this  policy,  as  we  understand  him,  up  to  the  time 
of  the  trial;  that  the  firm  of  A.  Mamaux  &  Sons  was  not  the  owner  of  any  ele- 
vator, but  that  the  elevator  intended  in  the  policy  belonged  to  the  Pittsburgh 
Water  Proof  Company,  and  that  the  policy  was  taken  out  by  his  son,  who  was 
i-onnected  with  that  company. 

Fourth.  At  the  same  time  with  these  transactions  there  was  some  arrange- 
ment spoken  of  between  the  parties  as  to  a  compensation  or  commission  to  be 
paid  by  the  Company  to  the  plaintiff  as  a  stockholder,  but  whether  it  was  shown 
to  the  plaintiff  in  writing  or  not  does  not  appear.  The  plaintiff  paid  his  note  in 
September,  1910,  and  received  a  certificate  for  twenty  shares  of  stock  in  the 
ordinary  form,  and  with  it,  as  ^  separate  paper,  an  agreement  signed  by  the 
President  and  Secretary  of  the  company  printed  as   Exhibit  "C"  of  the  bilL 
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Hamaux  vs.  Union  Casualty  Insurance  Oompanr- 

The  plaintiff  in  his  bill  alleges  thpt  this  paper  was  delivered  to  him  at  the  same 
time  as  the  option,  but  his  testimony,  whiirh  acrees  with  the  account  of  the  de- 
icodant,  is  that  it  was  sent  to  him  with  the  stock. 

Fifth.  The  agreement,  Exhibit  "C,"  is  dated  May  1st,  1909,  although 
Mamaux  had  no  connection  with  the  Company  at  that  time.  It  recites  that  the 
Company,  for  the  advancement  of  its  interests  in  the  State  of  Pennsylvania  and 
the  better  protection  of  its  stockholders  and  itself,  was  organizing  a  committee 
of  share  owners  who  owned  "these  contracts."  The  plaintiff  then  agrees  that 
he  will  "co-operate  with  the  pariy  of  the  first  part  to  the  extent  of  his  good 
will  and  influence  in  the  advancement  of  the  Company's  interest,"  and  the  Com- 
pany is  made  to  agree  in  consideration  of  this  to  allow  the  plaintiff  compensa- 
tion as  follows :  "An  amount  equal  to  S  per  cent,  of  the  net  premium  income  of 
the  Company  received  from  the  said  State  will  be  divided  among  the  holders  of 
these  contracts  annually,  in  cash,  for  the  period  of  ten  years  from  the  date 
hereof,  each  member  to  participate  in  proportion  to  the  number  of  shares  of 
the  capital  stock  of  the  Company  standing  in  his  name,"  no  member,  however, 
to  receive  credit  on  more  than  IOC  shares.  It  is  further  agreed  that  the  plaintiff 
is  to  have  a  commission  of  15  per  cent,  on  "all  new  business  influenced  by  him," 
and  a  like  percentage  on  every  renewal  while  the  business  remains  in  force. 
The  contract  is  signed  by  the  President  and  Secretary,  and  the  seal  of  the  Com- 
pany is  affixed. 

Sixth.  It  does  not  appear  how  many  members  there  were  or  were  to  be 
■n  the  'Committee,"  which  was  to  consist  of  stockholders  holding  "these  con- 
tracts." It  does,  however,  appear  that  there  were  stockholders  who  were  not 
appointed  on  that  committee  nor  furnished  with  an  agreement  to  give  them  a 
share  of  the  net  premiums,  and  one  of  these  has  been  made  a  party  defendant 
to  the  bill 

Seventh.  Before  any  payment  of  the  share  if  net  proceeds  or  of  commis- 
sion was  made  under  this  agreement  to  the  plaintiff,  the  Insurance  Commis- 
sioner of  the  Comnionweallh  notified  the  defendant  Company  not  to  carry  otit 
this  or  any  similar  contract,  as  being  contrary  to  the  statutes  in  regard  to  rebates 
made  by  the  insurance  companies. 

Eighth.  It  does  not  appear  that  the  plaintiff  ever  "co-operated"  with  the 
Company  or  influenced  any  new  business  for  it,  except  that  he  spoke  about  the 
Company  to  three  or  four  people. 

Ninth.  This  bill  was  filed  to  require  the  defendant  to  discover  the  number 
of  holders  of  such  contracts  as  Exhibit  "C"  there  are,  and  for  an  account  of  the 
affairs  of  the  Company  so  as  to  show  whnt  net  premium  income  was  received 
from  business  in  the  State  of  Pennsylvania  for  the  period  in  question,  and  for 
a  decree  for  the  payment  to  the  plaintiff  of  his  share  in  such  net  premium. 

CONCLUSIONS  OF  LAW. 

First.  We  imderstand  it  to  he  conceded  by  the  plaintiff  that  if  the  agree- 
ment Exhibit  "C"  was  made  with  him  in  connection  with  his  taking  out  a  policy 
of  insurance  in  the  Company,  or  in  consideration  of  his  doing  so,  it  would  be 
illegal  and  void  as  contrary  to  the  Act  of  May  3,  1909,  P.  L.  40S.  The  delivery 
to  the  plaintiff  as  above  st'jted  of  a  contract  signed  May  1,  1909,  although  de- 
livered more  than  a  year  afterwards,  is  perhaps  to  be  explained  by  the  date  of 
this  Act.  The  plaintiff  contends  that  there  is  no  sufficient  evidence  to  show 
that  he  received  the  agreement  in  connection  with  the  policy  of  insurance. 
While  the  circumstances  mentioned  above  point  strongly  to  the  contrary,  we 
ire  not  prepared  to  say  that  they  ought  to  prevail  over  the  defendant's  positive 
Statement.  We  do  not  deem  it  material  to  pass  upon  this  matter,  either  as  a 
matter  of  law  or  of  fact,  as  it  is  our  opinion  that  the  case  can  be  properly  dis- 
posed of  OR  other  grounds. 
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Ma.maax  vs.  Union  CBBualty  Insurance  Company. 

Second.  Treating  the  case  then  as  one  of  a  sale  of  stock  by  the  Company 
to  a  stranger,  the  [[uestion  to  be  determined  is  whether  or  not  the  agreement 
contained  in  Exhibit  "C"  is  vahd  and  binding.  We  are  of  opinion  that  it  is 
not,  for  several  reasons. 

Third.— The  transartion  in  question,  if  the  agreement  is  to  be  sustained, 
amounts  to  a  sale  of  the  capital  stock  of  the  Company  for  less  than  par,  or  a 
gift  of  it  to  the  plaintiff,  or  p  gift  of  it  in  addition  to  a  large  sum  of  money  pay- 
able during  a  long  period  to  the  plaintiff.  While  the  plaintiff  is  apparently 
paying  $20  a  share  for  the  slock,  the  par  value  of  which  is  $10,  it  may  easily  be 
the  case  that  5  per  cent,  of  the  net  premium  received  in  Pennsylvania  would  be 
a  vastly  larger  amount  and  that  the  plaintiff's  share  of  it  would  be  a  much 
greater  amount  than  ^20  a  share  In  fact,  for  anything  that  appears  the  plaintiff 
may  be  the  only  member  of  the  "committee"  and  be  entitled  to  5  per  cent,  of 
the  whole  of  the  nee  premiums  received  by  the  Company  in  Pennsylvania, 
Whatever  he  might  get  on  this  contract  as  his  share  of  the  net  premiums  would 
be  nothing  more  or  less  than  a  rebate  on  the  price  of  the  stock,  his  "co-operation" 
*ith  the  Company  being  purely  an  illusory  consideration. 

Fourth.  We  are  further  of  opinion  that  as  the  contract  in  question  was 
signed  only  by  the  Prtsident  and  Secretary  of  the  Company  and  doc?  not  appear 
10  have  been  authorised  by  the  Company  itself  or  its  directors  or  stockholders, 
it  is  not  binding  on  the  Company.  The  making  of  a  contract  to  dispose  of  a 
large  part  of  the  net  premiiims  of  the  Company  in  such  an  unusual  way  is  cer- 
tainly not  within  the  ordinary  powers  of  the  president  and  secretary  of  such  a 
corporation. 

Fifth.  Even  if  the  Company  had  attempted  to  make  the  contract,  it  wotild 
seem  to  be  ultra  vires,  and  would  he  illegal  as  an  attempt  on  the  part  of  the 
Company  to  make  an  arbitrary  distitKtion  between  stockholders  of  the  same 
class  as  to  the  profits  to  be  received  by  them  from  the  Company, 

Sixth.  It  further  se-'ms  verv  doubtful,  to  say  the  least,  whether  the  con- 
tract is  sufficiently  definite  to  be  capable  of  execution  even  if  it  were  otherwise 
viilid.  The  Company  is  authorized  to.  and  presumably  did  do  business  else- 
where than  in  Pennsylvania.  The  contract  is  that  5  per  cent,  "of  the  net  premium 
income  received  from  the  said  Stale,"  shall  be  divided  annually.  If  by  "net 
premium  income"  is  meant  the  amount  of  premiums  received  by  the  Company 
less  the  commissions  of  agents  and  ihe  expense  of  collecting  it,  the  agreement 
would  be  grossly  illegal  as  a  diversion  of  Ihe  funds  of  ihe  Company  out  of 
which  its  losses  are  to  be  paid,  and  we  do  not  understand  that  this  is  claimed 
to  be  the  meaning  of  the  term.  If  the  net  premium  income  received  from  the 
State  of  Pennsylvania  means,  as  we  understand  the  plaintiff  to  claim,  the  net 
profits  of  the  Company  in  each  year  arising  out  of  business  done  in  the  State 
of  Pennsylvania,  this  would  certainly  be  difficult,  if  not  impossible,  to  arrive  at, 
as  the  premiums  collected  m  Pennsylvania  were  to  be  used  along  with  all  the 
premiums  collected  by  the  Company  as  a  joint  fund  to  pay  all  its  losses. 

Seventh,  We  are  therefore  of  opinion  that  the  contract  set  up  by  the  plain- 
:'ff  is  illegal  and  void,  and  that  therefore  the  plaintiff  is  not  entitled  to  an  ac- 
count as  prayed  for. 

The  bill  is  dismissed  at  the  costs  of  the  plaintiff. 
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Wills Lapsed  devise Conversion  of  real  estate Act  of  April  1,  1909. 

Teatetor  directed  his  real  eatats  to  be  aold  and  the  proceed*  divided  eaually 
among  his  three  slBtere.  H«  died  leaviOK  a  wife  and  no  children.  One  ol  the 
■istera  died  durlsK  taBtator**  lifetime,  unmarried  and  without  laaue.  field,  that 
the  testator  dtsd  inteatata  aa  to  the  share  of  the  real  estate  deTlaed  to  the  alator 
who  died  In  hla  lifetime,  and  while  the  direction  to  aell  waa  mandatory,  the  prop- 
erty remained  real  estate  bo  for  aa  the  Inteatate  lawa  were  concerned,  and  the 
widow  or  her  adminl*tra.tor  waa  entitled  to  claim  an  Inttreat  la  the  aame  under 
the  Act  of  April  1,  19«B,  dvlnK  an  Intereat  to  wlttowa  la  their  huabaad'a  rtti 
eatata  in  addition  to  dower  Interest. 

Decedent's  Estate.    No.  395  September  Tenn,  1914.    O.  C,  All^heny  County. 


Miller,  J.,  October  17,  1914. — By  the  terms  of  decedent's  will  he  directs 
his  real  estate,  consisting  of  a  house  and  lot  on  Atwood  Street,  to  be  sold 
and  equally  divided  between  his  three  sisters,  Mary,  Jane  and  Maggie.  Mary 
died  before  the  decedent,  intestate,  unmarried  and  without  issue  i  she  was  sur- 
vived not  only  by  the  decedent  but  by  his  wife,  Elizabeth  R.  Byers,  who  died 
after  the  death  of  her  husband,  intestate,  and  upon  whose  estate  letters  of 
administration  have  been  granted.  There  are  no  lineal  descendants  of  the 
testator  and  his  wife,  Elizabeth. 

The  death  of  the  sister  Mary,  without  issue,  causes  a.  lapse  in  the  devise 
to  her.  The  provision  of  the  Act  of  July  12,  1897,  P.  L.  2S6,  would  have  pre- 
vented this  lapse  had  the  devisee  left  lineal  descendants;  if  there  were  st 
residuary  clause  in  the  will,  the  lapsed  legacy  under  the  Act  of  June  4,  18W, 
P.  L-  88,  would  become  part  of  the  residuary  estate.  As  a  result  testator 
died  intestate  as  to  this  share  on  the  real  estate. 

While  the  direction  to  sell  seems  mandatory,  and  it  would  seem  that 
conversion  took  place  from  the  time  of  testator's  death,  making  the  proceeds 
personalty;  yet  it  does  not  follow  that  the  apparent  conversion  causes  the 
lapsed  interest  to  have  changed  its  character  from  real  estate  to  personalty. 
The  general  doctrine  of  equitable  conversion  contemplates  a  change  into 
personalty  only  for  the  purpose  of  subserving  the  intent  of  the  will  but  that 
il  wilt  remain  unchanged  as  to  all  beyond  its  purpose;  Rudy's  Estate,  185  Pa., 
359.  The  intent  of  testator  was  to  have  the  real  estate  converted  for  the 
purpose  of  distribution  to  his  sisters;  this  presumes  that  they  survive  him; 
therefore,  so  much  of  the  estate  arising  from  the  direction  as  is  not  effectually 
disposed  of  by  the  will  has  not  been  converted  and  retains  its  original  char- 
acter; Craig  vs.  Leslie,  3  Wheat,  581. 

The  recent  case  of  Painter  vs.  Painter,  220  Pa.,  82,  clearly  states  the  prin- 
ciple that  notwithstanding  a  direction  to  sell  real  estate  and  pay  the  proceeds 
to  certain  individuals,  if  one  dies  in  the  lifetime  of  a  testator  his  share  has 
not  been  converted,  and  therefore  goes  to  the  heir  at  law. 

Accepting  this  as  the  rule  to  control  here  it  follows  that  the  share  devised 
to  the  sister  Mary,  having  lapsed,  descends  to  the  heirs  at  law  of  testator 
without  the  element  of  conversion.  As  a  result  testator's  widow  would  have 
been  entitled  to  her  dower  interest  therein.  By  reason  of  her  death  the 
dower  interest  ceases,  but  as  real  estate  her  personal  representative  may  lay 
claim  thereto  under  the  Act  of  1909,  P.  L.  87,  and  Buckland's  EsUle,  239 
Pa.,  609. 

This  has  not  been  done,  claim  thereof  being  made  as  personal^  under 
the  Act  of  1909.  For  the  purpose  of  enabling  those  entitled  thereto  to  pro- 
ceed under  the  rule  of  Court  in  the  premises,  the  disposition  of  this  share  will 
be  suspended  until  further  order  of  Court. 
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Miller  vs.  Henallen  Township. 

Towtuhip  roads Change  of  grade Damages L.iahiUty  of  township Act 

of  May  28th,  1913. 

Ths  Act  of  May  18.  llll.  P.  U  IE8.  KlvlnK  the  rltrhc  to  dama^ea  agaJnat  town- 
Bhlps  to  all  oWDera  of  lands  Injured  by  Uie  chanKlnK  of  the  sradea  or  llaes  of  Toada 
abutting  OD  or  paaBlnK  through  Ibelr  lands,  la  to  be  conatrued  as  retroapectlve  In 
sSect.  and  Is  not  in  that  respect  uncooBtitutlonal. 

There  la  no  clause,  either  In  the  constitution  of  the  United  StAtea  or  of  thl* 
Commonwealth,  which  prohHjlts  ratroapective  lawa,  unleaa  «x  poat  facto  or  Im- 
palrlng  th«  obllsatlon  of  contracta.  Kx  post  facto  laws  relate  to  crimes  and 
penaltlea,  and  not  to  civil  proceedlnKa. 

Exceptions  to  report  of  viewers.  No.  107  June  Sessions,  1914.  Q.  S.  Fayette 
County. 

Robinson  &■  MeKean,  for  plaintiff. 
Davis  W.  Henderson,  for  defendant. 

Vak  Sweakncen,  J.,  November  17,  1914.— On  petition  of  the  plaintiff,  alleg- 
ing that  she  is  the  owner  of  seventy-five  acres  of  land  in  Menallen  Township,  and 
that  in  improving  a  public  road  abutting  on  said  land  the  supervisors  of  the  town- 
ship lowered  the  grade  of  the  road  immediately  in  front  of  the  entrance  to  plain- 
tiff's property  and  broadened  this  lowered  grade  to  the  full  width  of  the  road, 
viewers  were  appointed  who  determined  the  damage  to  the  plaintiff  to  be  $125, 
which  sum  they  assessed  against  the  township.  Exceptions  were  iited  to  the  re- 
port of  the  viewers,  by  counsel  for  the  township,  who  contends  that  at  the  time 
the  work  was  done,  to  wit,  during  the  years  1911  and  1912,  the  plaintiff  had  no 
right  of  action  against  the  township  for  such  iniuries,  and,  therefore,  that  she  is 
not  entitled  to  recover  damages  from  the  township  in  this  proceeding.  The  peti- 
tion for  the  appointment  of  viewers  was  presented  to  court,  and  the  viewers  were 
appointed,  on  August  18,  1914.  It  is  not  alleged  that  any  of  the  plaintiff's  prop- 
erty was  taken. 

The  plaintiff's  claim  is  made  under  the  act  of  May  28,  1913,  P.  L.  368,  the 
first  section  of  which  provides:  "That  the  right  to  damages  against  cities, 
counties,  boroughs,  or  townships,  within  this  commonwealth,  is  hereby  given  to 
all  owners  or  tenants  of  lands,  property,  or  material,  abutting  on,  or  through 
which  pass,  roads,  streets,  lanes  or  alleys,  injured  by  the  laying  out,  opening, 
widening,  vacating,  extending,  or  grading,  of  said  roads,  streets,  lanes,  or  alleys, 
or  the  changing  of  grades  or  lines  thereof,  by  said  cities,  counties,  boroughs,  or 
townships."  The  second  section  of  the  act  provides:  "That  all  juries  of  view 
appointed,  or  which  shall  hereafter  be  appointed,  under  existing  laws,  for  assess- 
ing damages  or  benefits  for  taking,  using,  occupying,  or  injuring  lands,  property, 
or  material,  are  hereby  directed,  and  it  shall  be  their  duty,  to  assess  the  damages 
provided  for  in  section  one  of  this  act,  if  any,  against  said  cities,  counties,  bor- 
oughs, or  townships,  as  the  case  may  be.  and  the  benefits,  if  any,  in  connection 
therewith,  and  make  report  thereof  as  under  existing  laws." 

It  is  conceded  by  counsel  for  the  plaintiff  that  prior  to  the  above  act  the 
plaintiff  had  no  right  of  action  against  the  township  for  these  injuries,  because, 
technically,  an  action  cannot  be  instituted  against  the  commonwealth,  or  any 
mtmicipal  division  thereof,  without  the  commonwealth's  consent,  and  because 
the  legislature  of  the  state,  prior  to  the  act  mentioned,  never  enacted  a  statute 
permitting  the  institution  of  such  an  action.  "Every  highway,  toll  or  free,  is 
licensed,  constructed,  and  regulated  by  the  immediate  or  delegated  action  of  the 
sovereign  power,  and  in  every  commonwealth  the  people  in  the  aggregate  con- 
stitute the  sovereign.  But  it  is  the  prerogative  of  a  sovereign  to  be  exempt  from 
coercion  by  action,  for  jurisdiction  implies  sovereignty,  and  a  sovereign  can  have 
no  superior."  O'Connor  vs.  Pittsburgh,  18  Pa.,  187,  Therefore  such  injuries  as 
are  complained  of  here  were  not  the  subject  of  legal  compensation  in  any  form 
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prior  to  the  act  of  May  28,  1913,  P.  L  368.  Standing  on  that  principle  of  law 
the  defendant's  counsel  contends  that  the  act  of  1913  is  not  retrospective,  and 
that  no  recovery  can  be  had  in  this  case  because  the  injuries  complained  of  oc- 
curred prior  to  the  approval  of  the  act,  and  that  even  if  the  act  be  constmed  to 
be  retrospective  it  is  in  that  respect  unconstitutional 

We  are  of  opinion  that  the  act  is  to  be  construed  as  retrospective,  and  that 
it  is  not  in  that  respect  unconstitutional,  and  that  the  present  case  comes  within 
its  provisions.  It  is  to  be  noticed  that,  stated  briefly,  the  act  gives  the  right  to 
damages  against  townships  to  al!  owners  of  lands  injured  by  the  changing  of  the 
grades  or  lines  of  roads  abutting  on  or  passing  through  said  lands.  Nowhere  in 
the  act  does  it  appear  that  its  provisions  were  intended  to  apply  only  to  cases  jf 
damages  for  injuries  occurring  since  its  approval,  but  on  the  contrary  it  clearly 
appears  that  the  provisions  of  the  act  were  not  to  be  limited  to  such  cases.  In 
its  second  section  it  speaks  of  "juries  of  view  appointed  or  which  shall  hereafter 
be  appointed,"  and  its  fifth  section  is,  "That  the  provisions  of  this  act  shall  apply 
lo  all  existing  and  future  proceedings."  We  conclude,  therefore,  that  the  act 
was  intended  to  be  retrospective  in  effect.  And  we  are  of  opinion  thai  the  act  in 
that  respect  is  not  unconstitutional.  There  is  no  clause,  either  in  the  constitu- 
tion of  the  United  States  or  of  this  commonwealth,  which  prohibits  retrospective 
laws,  unless  ex  post  facto  or  impairing  the  obligation  of  contracts.  An  ex  post 
facto  law  is  one  which  makes  an  act  punishable  in  a  manner  in  which  it  was  not 
punishable  when  it  was  committed  Ex  post  facto  laws  relate  to  crimes  and 
penalties,  and  not  to  civil  proceedings.  Grim  vs.  Weissenburg  School  District, 
S7  Pa.,  433;  Lane  vs.  Nelson,  79  Pa.,  407.  "The  Commonwealth  has  an  undoubted 
power  to  pass  a  retrospective  law  impairing  her  own  right."  Davis  vs.  Dawes. 
4  W.  &  S.,  401.  And  that  is  what  the  commonwealth,  through  her  legislature, 
did  in  this  instance. 

We  may  say  in  regard  to  the  act  of  May  28,  1913,  P.  L.  368,  what  was  said 
by  Judge  Schuyler  in  reference  to  a  similar  act,  in  Beck  vs.  Bethlehem  Borough, 
2  Pa.  C.  C,  Sll  :  "It  is  a  mistake  to  say  that  the  act  makes  that  a  wrong  which 
was  right  before.  The  exact  converse  is  true,  for  the  act  makes  that  right  which 
was  wrong  before,  by  converting  a  claim,  which,  although  just  and  equitable, 
was,  for  technical  reasons  merely,  utterly  worthless,  into  a  claim  of  recognized 
legal  obligation."  In  1  Dill.  Mim.  Corp,  (Sth  ed.).  sec.  123,  it  is  laid  down  as 
the  asserted  doctrine  of  the  cases  on  this  subject  that  "it  is  competent  for  the 
legislature  to  compel  municipal  corporations  to  recognize  and  pay  debts  or  claims 
not  binding  in  strict  law,  and  which,  for  technical  reasons,  could  not  be  enforced 
in  equity,  but  which,  nevertheless,  arc  just  and  equitable  in  their  character  and 
involve  a  moral  obligation."  Our  ruling  in  the  present  case  if  not  in  conflict 
with  the  decision  of  Judge  Hassler  in  Road  in  Fulton  Township,  .11  Lane.  Law 
Rev.,  134,  where  it  was  held  that  damages  for  the  laying  out  of  a  road  by  a 
county  are  properly  assessed  against  the  county  instead  of  against  the  township 
in  which  the  road  is  located. 

And  now,  November  17,  1914,  for  the  reasons  given  in  the  opinion  herewith 
filed,  the  exceptions  to  the  report  of  viewers  are  overruled  and  dismissed  and 
the  report  of  the  viewers  is  confirmed. 
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Negligence OTOner  of  building Acts  of  agent. 

A  truBt  company  owDinK  &  bulldliiK  in  which  Lt  conducted  Ita  buiinsu  went 
Into  liquidation  by  an  aKreement  with  two  other  hanlu  by  which  It  aeslsned  Iti 
property  to  the  banke  as  collateral  security,  and  the  banks  agreed  to  pay  ail  obll- 
Bstlons,  and  after  payment  of  obllsatlons  and  expanses,  the  bsJ&nce  of  the  prop- 
erty to  BO  to  the  Btockholdera  of  the  llquldatiHB'  trust  company.  The  building  was 
conveyed  to  B,  who  on  the  same  day  executed  a  declaration  of  trust  tn  favor  of 
the  bankm  and  the  stockholders  of  the  trust  company.  B  entered  Into  possession, 
loosed  the  premises  and  collected  the  rents.  In  an  action  by  A  against  the  truat 
company  tor  damageH  for  personal  injuries  by  reason  of  the  negligent  maintaining 
of  a  street  sign,  it  was  Held  that  the  trust  company  having  surrendered  possession 
and  control  of  the  building  under  the  agreement  referred  to,  it  did  not  bear  such 
relation  to  B  as  to  maite  It   reaponaible  for  B's   negligent   management   of  the 

.     No.  771  January  Term,  1912. 


FoHD,  J.,  October  8,  1914.— This  is  a  motion  to  set  aside  a  judgment  of  non- 
suit. The  plaintiff,  George  A.  Martin,  brought  the  action  to  recover  dam- 
ages for  personal  injuries. 

In  the  statement  of  his  cause  of  action  the  plaintiff  'alleged  that  the 
defendant,  the  American  Deposit  and  Trust  Company,  was  the  owner  and 
responsible  for  the  maintenance  of  a  lot  of  ground  at  the  corner  of  Smith- 
field  Street  and  Sixth  Avenue  in  the  City  of  Pittsburgh  upon  which  there  was 
a  brick  building  occupied  by  the  defendant  company  in  the  conduct  of  a 
banking  business  and  in  part  sub-let  to  other  tenants;  that  the  defendant 
maintained  on  said  building  a  large  wooden  sign  projecting  across  a  large 
part  of  the  Smithfield  Street  frontage,  which  sign  was  used  for  the  purpose 
of  advertising  the  name  and  business  of  the  defendant  company;  that  on 
Mfty  31,  1911,  the  plaintiff,  while  walking  on  the  sidewalk  in  front  of  the 
building  of  the  defendant  company,  was  injured  by  the  falling  of  said  sign. 

The  negligence  alleged  is  that  the  defendant  company  improperly  con- 
structed and  carelessly  maintained  the  said  sign  and  failed  to  inspect  it  and 
permitted  the  sign  and  its  supports  to  become  rotten  and  unsafe. 

There  was  no  evidence  tending  to  show  that  the  sign  was  improperly 
constructed,  but  the  evidence  was  sufficient  to  justify  a  finding  that  the  sup- 
ports or  attachments  holding  the  sign  in  place  on  the  building  were  insecure. 
rendering  the  sign  unsafe  and  that  that  condition  had  existed  for  such  time 
that  the  owner  of  the  building  had  notice  of  its  dangerous  condition. 

As  to  the  ownership  of  the  building  the  plaintiff  established  the  follow- 
ing facts: 

The  defendant,  a  corporation  organized  under  the  laws  of  the  State  of 
Pennsylvania,  formerly  owned  the  premises  at  the  corner  of  Smithfield 
Street  and  Sixth  Avenue  and  for  a  number  of  years  therein  conducted  its 
business.  On  September  25,  1910,  the  American  Deposit  and  Trust  Company, 
the  Bank  of  Pittsburgh  and  the  Fidelity  Title  and  Trust  Company  entered 
into  an  agreement.  In  the  agreement  the  American  Deposit  and  Trust  Com- 
pany is  referred  to  as  the  liquidating  company,  the  Bank  of  Pittsburgh  as  the 
biink,  and  the  Fidelity  Title  and  Trust  Company  as  the  trust  company.  In 
and  by  the  agreement  the  bank  and  trust  company  agreed  to  loan  or  advance 
a  sufficient  amount  of  money  to  discharge  all  obligations  of  the  liquidating 
companyto  its  depositors  and  the  liquidating  company,  the  defendant,  as 
collateral  security  for  the  payment  of  said  indebtedness  pledged  to  the  bank 
all  its  assets  to  be  "by  the  said  bank  converted  into  cash  and  applied  towards 
the  repayment  of  the  moneys  advanced  by  the  bank  and  trust  company  and 
thereafter  discharge  all  obligations  of  the  liquidating  company  and  pay  the 


672  PITTSBURGH  LEGAL  JOURNAL 

Jtertln  VB.  AmMicaa  Depoait  *  Triut  Compuiy. 

balaace  then  remaining  after  deduction  of  the  expense  of  liquidation  as  here- 
inafter provided  to  the  stockholders  of  the  said  liquidating  company." 

The  liquidating  company  further  agreed  to  ceftse  business  on  September 
24, 1910,  and  to  convey  its  real  estate  to  the  bank  or  to  whomsoever  tbe  bank 
might  designate. 

Thereafter,  by  deed  dated  October  25,  1910,  and  recorded  in  Deed  Book 
Volume  1678,  page  535,  the  deposit  and  trust  company  conveyed  the  premises 
at  the  corner  of  Smithfield  Street  and  Sixth  Avenue  to  W.  P.  Bickel.  On 
the  same  day  W.  P.  Bickel  executed  and  delivered  a  declaration  of  trust 
reciting  that  the  said  conveyance  was  made  pursuant  to  and  in  fulfillment  of 
the  contract  or  agreement  of  September  24,  1910,  stipulating: 

"I  hold  the  same  in  trust  for  said  Bank  of  Pittsburgh  and  the  said  Fidel- 
ity Title  and  Trust  Company  until  the  payment  to  them  in  full  of  the  amounts 
advanced  as  aforesaid  and  thereafter  in  trust  for  the  stockholders  of  tbe  said. 
The  American  Deposit  and  Trust  Company." 

Shortly  after  the  conveyance  to  W.  F.  Bickel  the  defendant  company  dis- 
continued business  and  ceased  to  occupy  the  building.  W.  F.  Bickel  entered 
into  possession,  leased  and  let  the  premises,  collected  the  rent,  made  repairs 
and  had  sole  and  exclusive  management  of  the  property.  He  was  not 
accountable  to  the  defendant  company  nor  did  the  defendant  company  or  its 
officers  exercise  any  control  or  supervision  over  his  actions. 

At  the  trial,  it  not  having  been  shown  that  tbe  defendant  was  in  occupa- 
tion or  had  undertaken  tbe  management  of  tbe  property,  and  it  appearing 
that  the  legal  title  was  in  W.  P.  Bickel,  who  was  in  possession  and  control 
of  the  property,  we  were  of  opinion  that  the  defendant  was  not  liable  for 
the  plaintiff's  injuries.  Nor  are  we  now  convinced  that  the  position  then 
Uken  was  erroneous. 

It  is  not  disputed  that  W.  F.  Bickel  was  not  only  the  holder  of  the  legal 
title  but  was  in  actual  control  and  possession  of  the  property.  By  tbe  agree- 
ment of  September  25,  1910,  tbe  defendant  company  divested  itself  of  all 
right  to  possession  or  ot  re-entry  for  repairs  or  for  any  other  purpose  and 
expressly  agreed  that  "in  tbe  administration  and  conversion  of  the  assets,  the 
bank  shall  not  be  subject  to  tbe  control  of  the  liquidating  company  or  its 
officers  but  shall  proceed  in  accordance  with  its  best  judgment  and  is  hereby 
given  authority  to  do  any  or  all  things  needful  to  conserve  the  same," 
Whether  W.  F.  Bickel  be  considered  as  a  trustee  or  as  an  agent  for  the  bank 
and  ultimately  for  the  stockholders,  he  bore  no  such  relation  to  the  defendant 
company  as  to  make  it  responsible  for  his  negligent  act. 


PITTSBURGH  LEGAL  JOURNAL  6 

lo  re  State  Highway  Route  No.  53,  in  Cambria  County. 

State  highways Act  of  May  31,  1911 Vacation  of  part  of  road Notice 

sa  Uh~ — Da  mages. 


After  e,  county  or  township  road  hae  been  taken  over  as  a  state  highway  In 
jiurauance  of  the  Act  of  May  31,  1311,  the  court  at  quarter  aeSHlonti  of  the 
proper  county  has  authority  to  change  the  route  of  part  of  the  state  highway 
In  the  county  and  to  vacate  ao  much  of  the  highway  as  the  new  road  will  supply. 

When  such  proceedings  are  Instituted  In  any  particular  county  there  is  no 
Statute  which  requires  notice  thereof  to  be  given  to  the  state  highway  ■Jeo'ii':- 
ment  or  any  official  of  the  state. 

The  damage  reBulting  to  abutting  property  owners  by  reason  of  the  vacation 
and  change  of  location  of  the  part  of  such  road  Is  payable  by  the  county  and  not 
by   the  state. 

November  4,  1914. 
Samuel  D.  Foster,  Esc[., 

Chief  Engineer  State  Highway  Department, 
Harrisburg,  Pa. 

Sir:  This  Depanmert  is  in  receipt  of  your  letter  of  September  29th 
enclosing  letters  from  Evans  &  Evans,  Attorneys,  of  Ebensburg,  relative 
to  a  part  of  State  Highway  Route  No.  S3,  in  Cambria  County. 

The  facts,  as  I  understanil  them,  are  that  the  State  Highway  Commis- 
sioner under  Section  4  of  the  Act  of  31  May,  1911,  P.  L.  468,  gave  notice 
to  the  proper  local  atithorities  of  his  intention  to  take  over  the  road  in 
Question  on  June   Ist,   1912. 

On  September  11,  1912,  a  petition  was  presented  to  the  Court  of  Quarter 
Sessions  of  Cambria  County  asking  that  a  part  of  Route  53  be  vacated,  and 
supplied  by  a  new  road.  The  matter  was  so  proceeded  in  that  viewers  re- 
ported in  favor  of  granting  the  prayer  of  this  petition,  and  awarded  dam- 
ages to  the  persons  whose  property  was  injured  by  the  laying  out  and  con- 
struction of  the  new  road.  This  report  was  confirmed  by  the  Court  of 
Ouerier  Session,. 

Of  all  these  proceedings  the  State  Highway  Department  had  no  notice. 

The  information  given  me  does  not  show  whether  the  petition  to 
vacate  the  road  and  supply  a  new  road  set  forth  correctly  the  status  of  the 
road  so  that  the  Court  was  informed  that  it  was  a  part  of  a  state  highway. 
-Veither  does  my  information  show  whether  the  proceedings  were  in  due 

I  assume,  however,  that  the  petition  set  forth  the  facts  fully  and  cor- 
rectly, and  that  there  was  no  formal  defect  in  the  proceedings. 

The  legal  questions  presented,  therefore,  are: 

First.  Whether  the  Courts  of  Quarter  Sessions  of  counties  through 
which  a  portion  of  a  State  highway  runs  have  jurisdiction  to  vacate  part 
of  the  State  highway  and  supply  the  part  vacated  by  a  new  road. 

Second.  Whether  such  proceedings  may  be  taken  without  notice  to 
the  Commonwealth,  and 

Third.  Whether  the  Commonwealth  is  bound  to  pay  the  damages 
awarded  by  the  viewers,  and  (o  open  the  new  road  approved  by  the  Court. 

The  general  road  Act  of  13  June.  1836,  P.  L.  SSI,  provides  in  Section  20 
as  follows; 

"The  said  courts  (of  Quarter  Sessions),  respectively,  shall  also  have 
power  in  the  manner  aforesaid,  to  change,  or  supply  by  a  new  road,  the 
route  of  any  state  road  which  may  be  laid  out  by  direction  of  any  act  of 
assembly,  within  their  respective  counties,  and  thereupon  to  vacate  so  much 
of  such  state  road  as  shall  be  supplied." 

"The  manner  aforesaid"  is  the  manner  described  by  Section  18,  namely, 
"the  manner  provided  for  the  laying  out  of  public  roads  and  highways." 
"The  manner  provided  for  the  laying  out  of  public  roads  and  highways"  is 
.contained  in  Sections  1  to  10  of  the  Act  of  1836.     It  contemplates  the  ap- 


674  PITTSBURGH  LEGAL  JOURNAL 

In  re  State  Highway  Route  No.  53.  In  Csmbrla  County. 

poiatment  of  viewers,  their  report  in  favor  of  the  need  of  a  road,  their  find- 
ings of  the  damages  sustained  by  abutting  owners,  and  the  approval  of  the 
report  and  findings  by  the  Court. 

I  am  unable  to  find  that  Section  20  of  the  Act  of  1836  has  been  repealed 
and  am  compelled  to  reach   the  conclusion  that  it  is  still  in  force. 

it  applies  only  to  Slate  roads  "which  may  be  laid  out  by  direction 
of  any  act  of  assembly,"  but  the  taking  over  by  the  State  Highway  Com- 
missioner, under  the  provisions  of  the  Act  of  1911  of  the  roads  therein 
designated  and  defined  as  State  highways,  cannot  be  said  to  be  Other  than 
a  laying  out  of  these  State  roads  by  direction  of  an  Act  of  Assembly. 

You,  therefore,  are  advised  that  the  Court  of  Quarter  Sessions  of 
Cambria  County  had  jurisdiction  to  change  the  route  of  the  State  highway 
above  referred  to.  and  to  vacate  so  much  of  this  State  highway  as  the 
new   road   will   supply. 

Upon  the  question  of  notice  it  will  be  observed  that  the  Act  of  1836 
did  not  provide  for  notice  of  the  proceedings  for  laying  out  roads  to  any 
of  Ihe  local  authorities,  and  it  was  not  until  the  Act  of  3  April,  1889,  P.  L. 
26,  was  passed  that  any  notice  was  required  to  be  given  to  any  of  the 
local  authorities,  although  if  the  road  was  laid  out  the  local  authorities 
were  compelled  to  provide  for  the  payment  of  damages.  The  last  men- 
tioned Act  provided  for  the  uiving  of  notice  of  the  appointment  of 
Viewers,  and  of  the  time  and  place  of  their  meeting  to  the  County  Com- 
missioners or  their  Clerk,  and  it  has  been  held  that  under  this  Act  such 
notice  must  be  given  where  a  part  of  a  road  is  to  be  vacated  and  supplied 
by  a  new  road,     Todd  Township  Public  Road,  11   Pa.  Dist.  Rept.,  332  (1902). 

There  is  no  statute,  however,  which  provides  for  notice  in  any  such  case 
to  the  State  Highway  Department  or  to  any  officer  of  the  State. 

Upon  the  question  of  damages,  and  upon  the  question  of  the  con- 
struction of  the  new  road,  the  Act  of  1836  is  silent.  Section  8  of  the 
Act  of  1836  provides  that  where  damages  are  assessed  to  persons  abutting 
upon  roads  to  be  laid  out,  the  county  must  pay  the  damages.  In  the 
absence  of  any  direction  that  the  State  shall  pay  the  damages  in  the  case 
provided  for  by  Section  20  that  burden  should  not  be  placed  upon  the 
State. 

H,  therefore,  the  Court  is  of  opinion  that  tbe  route  of  a  State  road 
should  be  changed,  the  county  must  bear  the  damages  and  construct  tbe 
new  road. 

It  results,  from  what  has  been  said,  that  while  the  Legislature  has 
defined  and  described  the  State  highways  in  the  Act  of  1911,  and  provided 
that  the  State  Highway  Department  should  take  care  of  those  highways, 
yet  there  is  no  obligation  upon  the  State  Highway  Department,  if  county 
courts  change  the  roads,  also  to  build  and  keep  in  repair  the  new  road. 

Any  other  conclusion  might  be  fatal  to  the  system  of  State  highways 
which  the  Legislature  intended  to  provide  for  by  the  Act  of  1911.  County 
courts  throughout  the  State  might  change  parts  of  the  route  of  Stale 
highways  making  the  new  route  longer  than  the  old  one,  and  rendering 
the  State  liable  for  heavy  damages  without  its  consent  or  even  its  knowl- 
edge. It  is  regrettable  that  the  local  courts  are  given  authority  to  interfere 
at  all  with  the  routes  of  the  State  highways. 

In  order  to  make  the  system  uniform  there  should  be  a  unity  of  juris- 
diction over  the  State  highways,  and  the  Legislature  by  the  Act  of  1911 
undoubtedly  intended  that  jurisdiction  to  be  in  the  State  Highway  Com- 
missioner. However,  it  failed  to  repeal  Section  20  of  the  Act  of  1836  and 
until  that  failure  is  remedied  local  courts  will  be  able  to  change  the  routes 
of  State  highways. 

You  are.  therefore,  advised  that  while  the  Court  of  Cambria  county 
■lad  jurisdiction  under  Section  20  of  the  Act  of  1836  to  change  the  route 
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of  the  Slate  road,  and  to  vacate  the  State  road  supplied  by  Che  new  road, 
without  notice  to  your  department,  your  department  is  not  bound  to  pay 
the  damages  resulting  from  the  location  of  Che  new  road,  nor  to  build 
or  maintain  it.  The  need  of  remedial  legislation  in  connection  with  this 
subject  is  evident  from  the  conclusions  herein  reached. 
Very  truly  yours, 

JOHN  C.  BELL, 

AtCorney   General. 


In  re  Petition  for  Inquisition  as  to  the  Lunacy  of  James  R  Taylor. 


A  petition  waa  presented  to  court  under  th."  Act  of  June  13,  1818,  praying 
for  an  Inquisition  of  the  res[>ondent  to  rjtitermlne  his  lunacy,  averring  that  he  waa 
lu  Oklahoma  at  the  house  of  a  certain  pereon  where  he  was  staying.  There  was 
no  averment  that  the  respondent  at  the  date  of  the  petition  was  a  citizen  or 
resident  of  this  commonwealth  or  that  he  had  ever  been  Ruch  citizen  or  resident. 

Held  that  upon  the  facts  appearlne  In  the  petition,  the  court  did  not  have 
Jurisdiction  to  award  the  writ  because  Che  wording  of  the  petition  did  not  bring 
the  respondent  within  the  terms  of  the  act.  The  petition  did  not  allege  that  the 
respondent  was  a  resident  of  this  commonwealth;  It  did  not  allBge  that  he  was 
itot  auch  a  resident,  but  was  nevertheless  wltbl:^  Its  bordcrci:  nor  did  It  allege 
tliat  he  was  an  inhabitant  of  the  commonwealth  and  waa  ahaent  therefrom  and 
that  his  last  place  of  residence  had  been  In  the  county  where  the  petition  was 
presented,   one  of  which  allegations  are  required  by  law. 

In  this  case  the  respondent  appeared  by  counsel  solely  for  raising  the  ques- 
tion of  the  Jurisdiction  of  the  court  and  upon  that  queetion  being  decided  ad- 
versely to  him  offered  testimony  on  the  merits  and  at  all  Bubaequent  stages  of 
the  proceedings  questioned  the  jurisdiction  of  the  court. 

Held  that  offering  the  testimony  upon  the  merits  under  auch  clrcumatances 
did  not  amount  to  a  waiver  of  the  quoatlon  of  JurladlcUon. 


No.   19  July  Term. 


Reio,  J.,  November  2,  1914. — This  proceeding  is  before  us  upon  exceptions 
filed  ex  pnrte  James  R.  Taylor  to  the  Inquisition  and  Report  of  the  Commis- 
sioner. The  Inquisition  was  filed  September  17,  1914,  and  returns  "that  the 
aforesaid  James  R.  Taylor  is  not  at  the  time  of  taking  of  this  inquisition  a  lun- 
atic." To  this  is  appended  a  certificate  of  George  F.  P.  Langfitt,  Esq.,  the  com- 
missioner "that  it  appeared  there  was  probable  cause  for  the  application  for  said 
inquisition." 

Although  Respondent  has  beei  Found  to  be  sane,  he  nevertheless  seeks  to 
overthrow  the  proceedings  upon  the  ground  of  entire  absence  of  jurisdiction  of 
the  Court  to  order  the  inquisition  or  appoint  the  commissioner.  The  apparent 
purpose  of  this  attack  is  to  avoid  liability  for  costs  which  may  result  from  the 
certificate  of  probable  cause. 

The  petition  of  Bessie  Taylor,  a  daughter  of  Respondent,  praying  for  an 
inquisition  was  presented  April  6,  1914, 

The  residence  of  Respondent  is  thus  averred:  "Your  petitioner  further 
avers  that  said  James  R  Taylor  is  now  in  Paul's  Valley,  Oklahoma,  where  he 
is  staying  at  the  house  of  Hannah  Carter," 

There  is  no  averment  that  Respondent  was  at  the  date  of  the  petition  a  citi- 
zen or  resident  of  this  Commonwealth,  or  that  he  had  ever  been  such  citizen  or 
lesident 
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The  Court  in  awarding  the  inquisition  directed  that  ten  days'  notice  of  it 
should  be  served  on  all  the  next  of  kin  resident  in  Allegheny  County,  and  that 
notice  by  registered  letter  be  given  to  the  rernaining  next  of  kin  and  to  the 
Respondent, 

The  Commissioner's  --eport  shoivs  ihat  tlie  personal  notice  to  the  next  of 
kin  within  this  County  was  given  as  required,  and  that  notice  by  registered  mail 
was  given  to  Respondent  as  per  registered  receipt  attached.  This  receipt  is  dated 
April  29,  1914,  and  is  signed  ".lames  R.  Tnylor,  per  E.  H.  Carter,"  his  agent. 

On  May  25,  1914,  Respondent  presented  a  petition  to  the  Court  praying  that 
the  inquisition  be  quashed,  alleging: 

First.  That  he  was  nof  at  the  time  of  the  awarding  of  said  inquisition,  and 
had  not  for  a  considerable  time,  been  within  the  State  of  Pennsylvania,  nor  a 
resident  thereof. 

Second.  That  he  had  become,  and  still  was,  a  permanent  inhabitant  and 
resident  of  Oklahoma,  living  at  Oklahoma  City. 

Third.  That  the  fact  that  he  has  children  resident  in  Allegheny  County,  and 
that  he  still  owns  real  estate  there,  is  not  sufficient  to  give  the  Court  jurisdic- 
tion over  his  person,  or  to  try  the  fact  whether  or  not  he  is  a  lunatic. 

This  petition  stated  that  he  had  employed  J.  D.  Watson,  Esq.,  to  appear 
de  bene  esse  for  the  special  and  only  purpose  of  raising  the  question  as  to  the 
jurisdiction   of  the   Court. 

A  rule  was  granted  lo  show  cause  why  the  commission  should  not  be 
quashed,  further  proceedings  to  be  stayed  pending  the  rule. 

On  June  2,  1914,  the  order  of  May  25th,  so  far  as  it  stayed  proceedings,  was 
modified  and  the  Commissior.er  and  jury  sat  to  perform  the  duties  assigned  them. 

At  the  first  session.  June  25,  1914,  Respondent's  counsel  placed  upon  the  rec- 
ord a  renewal  of  his  motion  to  quash  the  proceedings,  which  the  Commissioner 
overruled  for  the  time  being,  and  the  hearings  proceeded. 

Having  raised  the  question  of  jurisdiction,  and  the  motion  to  quash  having 
been  overruled,  Respondent  was  required  by  the  exigencies  of  the  cause  to  pro- 
ceed, and  did  offer  testimony  upon  the  merits.  Such  action,  under  the  circum- 
stances of  the  case,  did  not  constitute  ;i.  waiver  of  the  question  of  Jurisdiction; 
Coleman's  Appeal,  ?S  Pa.  at  p.  460. 

The  cases  cited  by  counsel  for  petitioner,  among  them  Byers  vs.  Byers,  208 
Fa,  24,  and  Taylor  vs.  McCafferty,  27  Snp.  122,  are  distinguishable  from  the  one 
et  bar.  In  those,  as  well  as  in  Stamey  vs.  Barkey,  211  Pa.  313,  the  party  raisiils 
the  question  of  jurisdiction  thereafter  voluntarilv  answered  upon  the  merits. 
Here,  Respondent's  counsel  protested  to  the  end.  Respondent  was  compelled  to 
offer  his  testimony  or  run  the  risk  of  being  finally  deprived  of  the  control  of 
his  property  And,  perhaps,  his  liberty. 

The  exceptions  before  us  raise  the  question  presented  in  the  original  motion 

Jurisdiction  of  the  Courts  to  issue  commissions  in  the  nature  of  writs  de 
lunatico  inquierendo  rests  upon  the  Act  of  June  13.  1836,  P,  L.  S92.  The  pro- 
visions of  this  act  material  to  this  discussion  are  as  follows : 

"Sec.  1.  It  shall  be  lawful  for  any  Court  of  Common  Pleas  •  •  ♦  to 
issue  a  commission  *  *  *  to  inquire  into  the  lunacy  or  babittial  drunkenness 
of  any  person  being  within  this  Commonwealth,  or  having  real  or  personal 
estate  therein." 

"Sec.  2      The  jurisdiction  aforesaid  shall  be  exercised  as  follows: 

"I.  If  any  person  alleged  to  be  a  lunatic  or  habitual  drunkard  shall  reside 
within  this  Commonwealth,  such  commission  shall  be  issued  by  the  Court  of 
the  County  in  which  he  shall  reside    *    •    *." 

"II.  If  nuch  alleged  lunatic  or  habitual  drunkard  shall  not  have  any  resi- 
dence within  this  commonwealth,  such  commission  may  be  issued  by  the  court  (rf 
the  county  in  which  he  may  be,  and  shall  he  executed  therein." 
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"III.  If  any  inhabitant  of  this  commonwealth  shall  be  absent  therefrom, 
such  commission  may  be  issued  by  Ihe  court  of  the  county  in  which  his  last 
place  of  residence  was.  or  in  which  he  may  have  any  real  estate,  and  shall  be 
executed  therein." 

Section  6  is  as  follows:  "It  shall  be  the  duty  of  the  court,  at  the  time  of 
granting  any  application  as  aforesaid,  to  make  such  order  respecting  notice  of 
the  execution  pf  the  commission  to  the  party,  with  respect  to  whom  such  com- 
mission shall  be  issued,  or  to  some  of  his  near  relatives  or  friends,  who  are  not 
cotKcrned  in  the  application,  as  the  said  cpurt  shall  deem  advisable," 

The  language  of  Section  2,  which  at  first  glance  seems  to  provide  for  cases 
m  which  ihe  Respondent  is  a  resident  of  the  Commonwealth  or  has  real  estate 
there,  must  he  limited  to  instances  succeeding  the  phrase  "The  jurisdiction  afore- 
said shall  be  exercised  as  follows.'' 

The  question  we  must  determine  is  (1)  did  the  court  upon  the  facts  appear- 
ing in  the  petition  have  jurisdiction  to  award  the  writ;  (2)  did  it  have  power 
to  direct  service  by  registered  letter  upon  the  Respondent  in  Oklahoma? 

The  first  proposition  must  be  answered  in  the  negative.  Tested  by  the  fore- 
going provisions  of  the  act  it  did  not  appear,  by  proper  jurisdictional  averments 
that  Respondent  came  within  any  of  the  subdivifiions  above  quoted.  The  peti- 
tion did  not  allege  that  Respondent  was  a  resident  of  this  Commonwealth;  it 
did  not  allege  that  he  was  not  such  resident,  but  was  nevertheless  within  its 
borders;  nor  did  it  allege  that  he  was  an  inhabitant  of  the  Commonwealth,  but 
was  absent  therefrom,  and  that  his  last  place  of  residence  had  been  within  the 
County  of  Allegheny. 

In  Karmany's  Appeal,  242  Pa.  300,  an  exception  was  based  upon  the  failure 
of  the  finding  of  the  inquest  or  the  testimony  to  disclose  that  the  Respondent 
was  a  resident  of  this  state.  Such  fact  nevertheless  appeared  in  the  petition,  the 
opinion  of  Brown,  J.,  p,  303,  staling :  "The  petition  for  the  commission  alleged 
that,  at  the  time  it  was  presented,  Samuel  V.  Karmany  was  an  inhabitant  of  this 
Commonwealth,  that  he  was  then  absent  therefrom,  that  his  last  place  of  resi- 
dence was  in  the  County  of  Lebanon,  and  that  he  had  real  estate  therein.  This 
was  sufficient  to  give  ;he  Court  jurisdiction," 

In  re  Weaver,  116  Pa.  225,  the  Court  says:  "Or  if  the  alleged  lunatic  is  not 
within  the  jurisdiction  of  the  Court  »  •  •  doubtless  the  Court  may  interfere, 
if  necessary,  and  set  aside  the  inquest" 

We  cannot  approve  the  theory  that  the  Court  obtained  jurisdiction  of  the 
person  by  service  outside  the  Commonwealth.  A  proceeding  in  lunacy  is  purely 
personal  r    Ebling's  Estate,  134  Pa.  227. 

It  is  true  the  act  seems  to  contemplate  the  case  of  a  resident  temporarily 
outside  the  state  and  expressly  provides  for  service  in  such  manner  as  the  Court 
shall  deem  advisable;  but  it  must  in  any  event  be  Itmited  to  the  facts  therein 
specified. 

That  jurisdiction  of  the  person  of  a  non-resident  cannot  be  acquired  by  such 
service  is  held  in  Coleman's  Appeal,  75  Pa.  441;  Ralston's  Appeal,  93  Pa.  133; 
Haddock  vs.  Haddock,  201  U.  S.  562;  and  Pennoyer  vs.  NeS,  95  U.  S.  317. 

In  Ralston's  Appeal,  the  opinion  at  p.  137,  says:  "In  case  where  the  lan- 
gtiage  of  the  statute  would  seem  to  give  extra-territorial  power,  this  Court  has 
denied  its  existence." 

We  are  obliged  to  sustain  the  exceptions  and,  therefore,  enter  the  following 

And  now,  November  2,  1914,  on  hearing  of  exceptions  in  the  above  entitled 
proceedings,  same  are  sustained,  and  it  is  ordered  that  die  writ  de  lunatico  in- 
qaierendo,  and  the  commission  and  inquest  based  thereon,  be  and  they  are 
hereby  quashed  and  sCt  aside,  at  the  costs  of  the  petitioner. 
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Where  an  eiecuCion  attachment  is  Issued  nlth  permission  of  court  and  a 
ri  celver  summoned  as  garnlEhee,  the  admission  by  the  garnishee  ot  moneys  be- 
longing to  the  defendant  In  his  hands  aeorjlng  after  the  closing  of  the  recBlver- 
stilp  accounts  is  proper!]'  attached  and  the  dcfendEint  has  no  ground  for  objec- 
tion. The  earnishee,  and  not  th^  defendant.  Is  the  only  person  who  could  h«To 
objected  to  the  attachment  on  the  ground  that  the  fund  attached  wai-  In  custodla 
leglB. 

Where  commissIonB  are  attached,  the  fact  that  the  commissions  have  not 
been  earned  by  the  defendant  at  the  time  of  service  of  the  writ  ia  immaterial, 
provided  the  commissions  were  due  the  defendant  from  the  gamluhee  at  the 
time  of  anewerinK  the  interrogatories. 

Motion  to  dissolve  execution  attachment  No.  MS  Februaiy  Term,  1909. 
C.  P.  Allegheny  County. 

O.  P.  Metcalf,  for  petitioner. 
Stoaecipher  &■  RaUlon,  for  garnishee. 

Reid,  J.,  October  28,  1914.— This  is  a  motion  on  the  part  ot  the  defendant, 
Pobert  Hawk,  to  dissolve  an  execution  attachment.  At  the  time  of  the 
issuing-  of  the  attachment,  January  26,  1909,  Robert  Hawk  was  Receiver  of 
the  Coney  Island  Amusement  Company,  and  the  United  States  Fidelity  & 
Guaranty  Company,  of  Baltimore,  Md.,  one  of  ihe  garnishees,  was  surety 
on  his  bond.  He  had  been  appointed  to  the  position  ot  Receiver  in  pro- 
ceedings in  Equity  in  the  case  of  Iron  City  Engineering  Company  vs.  Coney 
Island  Amusement  Company,  No.  595  April  Term,  1908,  Common  Pleas  of 
Allegheny  County.  The  judgment  upon  which  the  execution  attachment 
issued  was  obtained  against  Robert  Hawk  individually,  as  will  appear  by 
reference  to   the  records  at   No.  617  August  Term,   1908. 

On  the  day  the  attachment  was  issued,  plaintiffs  went  into  the  Equity 
Court,  which  had  appointed  the  defendant,  Robert  Hawk,  Receiver,  and 
presented  their  petition  asking  to  be  permitted  to  serve  the  attachment  exe- 
cution in  question  upon  Robert  Hawk,  the  defendant,  as  Receiver,  and  the 
United  States  Fidelity  &  Guaranty  Company  as  garnishee,  and  thereupon 
the  Court  made  the  following  order; 

"January  26,  1909,  petition  (of  Antonsanti)  presented  in  open  Court 
&fter  notice  thereof  to  Robert  Hawk,  Receiver,  it  is  ordered  that  the  said 
petitioner  be  allowed  to  serve  upon  Robert  Hawk,  Receiver  of  the  Coney 
Island  Amusement  Company  and  the  United  States  Fidelity  &  Guaranty 
Company  of  Baltimore,  Maryland,  an  attachment  execution  to  be  issued  by 
him  against  the  said  Robert  Hawk  on  said  judgment  at  No.  617  April  Term, 
1908,  summoning  them  as  garnishees  and  attaching  in  their  hands  any  debts 
or  monies  which  are  or  may  be  due  from  them  to  said  Robert  Hawk." 

The  sura  sought  to  be  attached,  by  virtue  of  these  proceedings,  could 
rot  be  determined  or  the  rights  to  it  passed  upon  at  the  time  the  attachment 
issued,  as  it  seems  it  was  dependent  upon  the  still  continuing  receivership 
proceedings.  Consequently,  in  order  to  prevent  dissolution  undjer  the 
rules  of  Court,  which  might  result  from  a  failure  to  issue  interrogatories 
to  the  garnishee,  plaintiffs  on  April  17,  1909,  procured  an  order  extending 
the  time  for  the  filing  and  serving  of  interrogatories  to  a  period  within  two 
weeks  after  the  account  of  the  Receiver  had  been  filed  and  audited.  On 
August  12,  1914,  interrogatories  were  accordingly  filed  by  plaintiffs  and 
served  on  or  about  that  date  upon  the  garnishees. 

The  United  States  Fidelity  &  Guaranty  Company  of  Maryland,  gar- 
nishee, on  August  20,  1914,  filed  its  answer  to  the  interrogatories,  in  which 
it  states,  inter  alia,  that  at  the  time  of  the  service  of  the  writ  in  this  caae 
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there  was  no  money  in  its  hands  due  the  defendant,  but  that  since  that  time 
the  sum  of  $429.21  has  come  into  its  hands,  being  the  sum  retained  by  it 
as  commission  due  Robert  Hawk,  former  receiver  of  the  Coney  Island 
■  Amusement  Company. 

On  September  25,  1914,  the  defendant,  Robert  Hawk,  moved  the  Court 
to  dissolve  the  attachment  so  far  as  it  affects  the  fund  in  the  hands  of  the 
X.'nited  Slates  Fidelity  &  Guaranty  Company  of  Baltimore,  Maryland,  al- 
leging, inter  alia,  first,  that  the  record  discloses  that  there  are  no  funds  in 
the  hands  of  said  garnishee,  except  such  as  came  into  its  hands  as  receiver, 
and  the  same  were  not  consequently  attachable;  second,  that  the  record 
shows  the  moneys  attached  are  commissions  unearned  by  the  defendant  at 
the  time  of  the  issue  of  said  attachment  and.  therefore,  the  attachment  was 
void  as  against  public  policy.  The  third  reason  assigned  for  the  dissolution 
is.  in  our  judgment,  not  one  which  can  be  raised  by  the  defendant  on  a 
motion  to  dissolve,  as  it  relates  to  the  right  of  another  claimant  to  the  fund. 
whose  rights  may  be  determined  in  the  usual  way  through  the  medium  of 
an  answer  and  a  trial  upon  plea  of  Nulla  Bona. 

We  have  given  careful  attention  to  the  authorities  presented  by  counsel 
for  defendant  in  support  of  his  motion.  Wc  arc,  however,  convinced  that 
lio  one  but  the  garnishee  has  the  right  to  raise  the  question  that  the  funds 
attached  are  in  "custodia  legis,"  and  as  the  present  Receiver  (United  States 
Fidelity  &  Guaranty  Company  of  Baltimore,  Maryland),  in  whose  hands 
the  funds  are  attached,  does  not  raise  the  question,  the  defendant  cannot 
do  so. 

The  precise  question  arose  in  the  case  of  Conahohoeken  Tube  Com- 
pany vs.  Iron  Car  Equipment  Company,  167  Pa.,  589,  and  was  thus  dis- 
posed of  in  the  opinion  of  Williams,  J.,  p.  591:  "There  is  no  suggestion  of 
the  existence  of  a  defense  to  the  plaintiff's  claim,  or  of  any  irregularity  in 
the  proceedings  on  which  the  judgment  rests,  other  than  that  the  garnishees 
are  not  subject  to  aa  attachment  issued  by  the  State  Courts.  This  is  a 
question  that  has  no  significancy  so   far  as  defendant  is  concerned." 

However,  it  is  not  necessary  to  rest  our  decision  upon  the  proposition 
just  referred  to,  since,  in  our  judgment,  the  attachment  of  the  fund  in  the 
hands  of  the  Receiver  was  entirely  warranted.  The  case  of  Conshohocken 
Tube  Company  vs.  Iron  Car  Equipment  Company,  167  Pa.,  592,  supports 
this  position.  There  the  question  of  an  attachment  of  funds  in  the  hands  of 
Receivers  was  directly  raised,  one  of  the  answers  being  as  follows:  "•  •  • 
That  the  Receivers  were  appointed  as  such  by  the  Circuit  Court  of  the 
United  States  of  the  Eastern  District  of  Pennsylvania,  and  that  they  are 
advised  by  counsel  that  the  amount  due  by  them  for  materials  cannot  be  the 
subject  of  attachment   in  this  proceeding." 

Williams,  J..   In   the  opinion  at  page  594  says  upon  this  subject: 

"We  think  it  can  be;  but  whether  judgment  should  be  rendered  in  any 
given  case  must  depend  upon  circumstances.  The  accounts  of  receivers 
must  be  settled  in  the  court  which  appointed  them,  and  if  the  transaction 
out  of  which  the  indebtedness  grew  was  such  as  that  court  could  not  ap- 
prove, or  the  payment  of  the  money  attached  would  be  a  withdrawal  of  it 
from  the  proper  purposes  of  the  trust  created  by  the  appointment,  then  in 
any  such  case  upon  the  suggestion  of  the  receivers  the  state  court  would 
suspend  the  proceedings  until  the  consent  of  the  proper  court  could  be 
disked  and  obtained." 

To  the  same  effect  is  the  case  of  Patterson  vs.  Penn  Anthracite  Coal 
Co.,  6  D,  R,.  419. 

It  is  true,  as  a  general  proposition,  that  goods  or  money  in  the  hands 
of  an  officer  of  a  court  cannot  be  either  levied  upon  or  attached.  But  if 
the  court  having  jurisdiction  of  the  proceedings,  by  virtue  of  which  the 
custody  of  goods  and  funds  arises,  expressly  authorizes  the  issuing  of  an 
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artachment,  as  was  done  in  this  case,  there  is  no  reason  why  it  should  not 
be  supported. 

In  Van  Bianchia  vs.  Wayne  Circuit  Judge,  124  Mich.,  462;  Cohen  vs. 
Sweeney,  105  Mich.,  643;  Hudson  vs,  Saginaw  Circuit  Judge,  114  Mich.,  ■ 
116,  it  was  held  that  receivers  may  be  garnisheed  by  leave  of  Court. 

It  may  be  doubted  whether,  under  the  facts  of  this  case,  even  had  there 
been  no  permission  to  issue  the  attachment  in  question,  the  present  re- 
ceiver  would  not  be  subject  to  attachment.  The  money,  which  is  now  in 
its  hands,  has  been  retained  by  it  after  the  filing  of  its  accounts  and  after 
the  conclusion  of  its  duties  with  regard  to  the  estate.  There  is,  therefore, 
ground  to  maintain  that  it  is  no  longer  in  the  hands  of  a  receiver  as  such, 
but  is  held  by  it  as  a  garnishee  after  the  termination  of  its  duties  as  re- 
ceiver.    Upon  this  subject  Shinn  on  Attachment,  Vol.  2,  page  881,  says; 

"Where  the  officer  is  by  law  required  to  hold  the  property,  he  cannot 
be  admitted  to  be  a  debtor  of  the  execution  plaintiflt  or  other  person  en- 
titled to  the  fund  or  property.  When  the  purposes  of  the  legal  custody  has 
been  accomplished  and  the  only  duty  of  the  officer  is  to  pay  the  money 
to  the  principal  defendant,  the  officer  may  then  be  held  as  garnishee.  And 
when  the  capacity  in  which  the  officer  holds  is  changed  from  an  oflicial 
obligation  to  a  personal  liability,  he  may  then  be  held  liable  by  a  process 
of  garnishment." 

The  second  proposition  that  the  attachment  is  void,  by  reason  of  the 
fact  that  at  the  date  of  service  the  commissions  of  the  receiver  have  not 
yet  been  earned,  is  also,  in  our  judgment,  untenable.  The  question  under 
this  attachment  is  not  what  debts  were  presently  payable  at  the  time  of  the 
service  of  the  writ,  but  what  property  was  in  the  hands  of  the  garnishee 
at  the  time  it  answered  the  interrogatories.  The  fact  that  the  commission 
was  at  the  time  of  the  service  of  the  writ  not  presently  due,  or  even  un- 
earned, is  immaterial  if  at  the  time  of  the  answer  to  the  interrogatories  it 
was  payable.  Cases  bearing  upon  this  subject  are  Sheetz  vs,  Hobensack, 
20  Pa,,  412;  Girard  Fire  &  M.  Ins.  Co.  vs.  Field,  45  Pa.,  129;  Brock  vB. 
Brock,  18  W.  N.  C,  123. 

The  rule  to  dissolve  the  attachment  must  be  discharged.  We,  there- 
fore, enter  the  following  order: 

And  now,  October  28,  1914.  on  hearing,  it  is  ordered  that  the  rule 
granted  September  25,  1914,  upon  petition  of  Robert  Hawk  to  show  cause 
why  the  attachment  at  N'c-.  645  February  Term,  1909,  should  not  be  dis- 
solved, is  discharged  at  the  costs  of  the  petitioner. 
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Commonwealth  vs.  Duchnlcz. 
Rape Force Assent. 

Defendant  cbarg-ed  with  rape  by  woman  who  a)les'ed  that  a«t  was  committed 
witille  Btie  was  In  bed  and.  tiellevtng  lilm  to  be  her  husbesd,  Eiasentei],  and  the 
dflcaptlon   waa  not  discovered  until  a£t   was  oom]>leited. 

Held:  Defendant  not  KulltV  at  riLpe  In  that  more  than  fraud  or  deception  Is 
necBBBary  to  oonstltute   crime. 

Indictment — Rape.  Sur  rule  for  new  trial  and  sur  rule  for  arrest  of  judgment. 
No.  25  October  Sessions,  1912.    O.  &  T.  Lackawanna  County. 

George  W.  Maxey,  District  Attorney,  E.  A,  Amnternuin  and  Harry  Xccdie, 
for  Commonwealth. 

Peter  L.  Walsh,  for  defendant. 

Pratkek,  p.  J.,  30th  Judicial  District,  specially  presiding,  December  31,  1914.— 
Defendant  was  indicted,  tried  and  found  guilty  of  raping  Justinia  Sysak,  the  wife 
of  Andrew  Sysak. 

The  question  involved,  in conade ration  of  the  rule  to  arrest  judgment  was: 
"Can  a  man,  without  force  or  intimidation,  commit  a  rape  upon  another  man's 
wife,  while  she  is  asleep  or  partly  awake  and  assenting  to  the  intercourse,  thinking 
the  man  is  her  husband?" 

In  sulNnitting  this  case  to  the  jury,  we  said :  "The  essential  and  distinguishing 
characteristic  of  rape  is  the  force  used  by  the  man  having  carnal  knowledge  of  a 
woman.  The  force  essential,  however,  isn't  strictly  confined  to  absolute  brutal 
force ;  it  may  be  by  putting  the  person  in  fear,  or  other  matters  which  are  con- 
structively equivalent  to  actual  physical  force.  In  this  case  there  is  no  ptttting  in 
fear  o£  the  prosecuting  witness.  In  other  words,  according  to  her  own  teslamony 
she  was  tying  in  her  own  bed  asleep  and  waked  up  and  found  that  some  one  had 
committed  this  assault  upbn  her.  Her  testimony  isn't  very  clear  perhaps ;  in  one 
part  of  it  stating  she  awoke  after  it  was  over,  and  in  another  part  that  she  awoke 
up  while  he  was  doing  his  work.  You  will  find  both  these  statements  or  the  equiv- 
alent of  them  in  the  testimony.  We  say  to  you,  gentlemen  of  the  jury,  as  matter 
of  law,  that  if  the  defendant  had  this  carnal  knowledge  of  the  woman  while  she 
was  asleep,  it  is  equivalent  in  law  to  the  force  described  in  the  definition  of  the 
offense." 

It,  therefore,  appears  in  charging  the  jury,  we  assumed  that  there  was  evi- 
dence to  support  a  finding  ^t  defendant  had  made  an  actual  penetration  before 
the  prosecuting  witness  awaked. 

By  reference  to  the  stenographer's  notes  of  testimony  transcribed  and  filed, 
we  fail  to  find  any  evidence  that  would  justify  the  submission  to  the  jury  of  the 
question  whether  penetration  had  actually  been  made  while  she  was  still  asleep 
and  before  she  assented,  in  the  belief  that  defendant  was  her  husband. 

Our' re  col  lection  is  that  this  testimony  was  taken  without  an  interpreter.  It  is 
not  strange  in  view  of  the  unintelligible  and  ungrammatical  answers  of  the  pros- 
ecuting witness  that  the  stenographer  and  the  court  disagreed  in  their  translation 
of  them.  For  instance,  on  page  eight  of  her  testimony,  we  find :  "Q.  When  you 
went  up,  what  did  you  do?  A.  1  was  laying  in  the  bed;  he  was  done  his  work." 
It  is  quite  apparent  that  the  question  was ;  "When  you  waked  up,  what  did  you 
do,"  and  also  that  the  last  clause  of  the  answer  was  intended :  "he  was  doing  his 
work"  or  "had  done  his  work." 

The  testimony  most  favorable  to  Commonwealth,  given  by  Mrs.  Sysak,  is  as 
follows;  (Direct  examination)  "Q.  After  he  came  to  your  bed,  what  hap- 
pened? A.  And  lay  on  top  of  me.  Q.  What  happened  after  he  lay  on  top  of 
you?  A,  When  he  lay  on  top  of  me  and  have  connection  with  me.  Q.  What 
awakened  you?  A.  And  I  wake  up  from  sleeping.  Q,  What  happened  when 
you  woke  up?  A.  I  was  thinking  that  my  husband  come.  I  told  him  why  don't 
you  turn  the  light  on.  He  didn't  say  nothing  and  my  children  started  to  cry.  He 
wouldn't  let  me  go  to  the  children  before  he  got  satisfaction.    Q.    Was  there  any 
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li^ht  iti  the  room  at  all  at  that  time?    A.    I  had  the  light  i 

open  so  plenty  of  light.    Q,    What  brought  you  to  realizi 

your  husband?    A.    When  he  got  his  satisfaction  he  was  leaving  me  alone  at  that 

time ;  I  was  getting  up  from  the  bed,  I  was  turning  down  the  light  and  lind  so  that 

is  not  my  husband." 

And  on  cross-examination :  "Q.  When  the  boarder  got  to  your  bed  what 
did  he  do?  A.  He  laid  on  top  of  me,  when  he  squeezed  me  a  little  and  I  wake 
up  from  the  sleep  at  that  time.  Q.  As  soon  as  he  got  into  the  bed  and  lay  on 
top  of  you  you  woke  up?  A.  Yes;  that  time  woke  up  from  sleeping.  Q.  Just 
the  minute  that  he  touched  you  you  woke  up.  did  you  not?  A.  After  he  got  kind 
of  with  me  I  wake  up.  Q.  Didn't  you  wake  up  as  soon  as  he  got  in  bed  and  took 
hold  of  you?  A.  No,  sir.  After  he  laid  on  top  of  me  and  started  his  job  I  wake 
up  that  time  from  the  sleep." 

The  common  law  definition  of  rape,  "the  unlawful  carnal  knowledge  of  & 
woman  forcibly  and  against  her  will,"  still  prevails  in  the  State  of  Pennsylvania. 

See  Act  of  May  19,  1887,  P.  L  128. 

Having  concluded  that  the  record  contains  no  evidence  of  a  penetration  before 
the  prosecuting  witness  waked,  the  proposition  linvolved  does  not  turn  upon 
whether  suc4)  an  attempted  illicit  intercourse  and  penetration,  when  the  woman  is 
asleep,  will  constitute  rape. 

In  passing,  we  may  say  thai  an  offense  involving  such  moral  turintude  ought 
to  be  defined  by  our  legislature  as  a  more  serious  crime  than  fornication  or 
adultery. 

The  question  before  us  has  resolved  itself  into  the  simple  proposition :  Is  » 
man  guilty  of  rape  when  he  has  carnal  knowledge  of  and  intercourse  with  another 
man's  wife,  she  assenting  to  such  intercourse,  believing  he  is  her  husband,  and  so 
believing,  simply  because  she  finds  him  in  her  bed  ? 

We  find  but  little  authority  in  Pennsylvania  upon  this  proposition.  In  the  well 
considered  case  of  Commonwealth  vs.  Childs,  2  Pittsburgh  Rep.,  391,  Judge  Stowe, 
in  1863.  stated  the  law  as  follows; 

"The  act.  that  is  to  say,  the  connection,  must  be  done  forcibly  and  against  the 
will  of  the  female.  No  amount  of  persuasion  or  solicitation  however  improper, 
no  amount  of  deception  or  fraud  however  villainous  or  outrageous,  will  make 
illicit  intercourse  constitute  rape,  where  the  woman,  induced  or  persuaded,  con- 
sents to  the  act.  Thus  where  a  man  by  fraud  went  to  bed  with  a  woman  that  was 
married,  and  she  believing  him  to  be  her  hu^and,  allowed  him  to  have  connection 
with  her.  it  was  holden  noit  to  be  rape,  because  of  her  consent  although  fraudu- 
lently obtained;  and  the  same  when  under  similar  circumstances  the  wife  con- 
sented at  first,  but  while  in  the  act.  she  discovering  that  it  was  not  her  husband, 
made  what  resistance  she  could  to  prevenl  its  completion." 

So  far  as  we  have  been  able  to  discover,  this  clear  and  comprehensive  state- 
ment of  the  law  has  met  with  the  approval  of  our  courts  for  more  than  fifty  years. 

We  adopt  it  as  controlling  the  proposition  before  us. 

See  also  Santiago  Don  Moran  vs.  The  People,  25  Michigan  Reports,  355. 

It  follows  that  the  rule  for  arrest  of  judgment  should  be  made  absolute. 

]f  any  explanation  should  seem  necessary  as  to  why  this  rule  has  been  pend- 
ing and  undecided  for  more  than  two  years,  we  might  add  that  the  papers  were 
not  submitted  to  us  for  final  disposition  until  the  present  month. 

Now,  December  31,  1914,  rule  for  arrest  of  judgment  is  hereby  made  absolute. 
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See   Evidence;   Foreign   AtUchment, 
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See  County  Ooniroller. 
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Subject.                                                               Px**. 

Bublect.                                                               PaB«. 

The  Act  of  April   IS.    1911,  pcrmlttlcE 

license     required     by     Ihe     Act     jrf 

th.     .rectlon     In    'peruin     dl«.iflod 

taken    without    the    allowaTico    of   a 

VB.  County  at  Al\etheny  et  al 

*1 

Iiwue   Penoa*— Fan. 

"5rs:-s,ss"!:/sS£, ... ... 

Jury   returned   a   verdict  ot  Involun- 

cnlliLed    lo    recflWo    IS.OO    frmn    ths 

Stale  Treuury  tor  each  IndUent  In- 

(used   lo  accept  the  -rerdlct  and  ID- 

■ana     per»n      whether     criminal    or 

Cormed     the    Jury     that    they    could 

inal    InBine   In   County   A.ylmn,.... 

ni 

COUNTV   O0NTROI,I.KK. 

The    ContpoUer    of    AllaKhenT    County, 

an"  aurclirrge    the'    alDcar    tor    the 
or'wMch'^le'bclnf   audlcwl!     In  tha 

termination     ot     the     Jeopardy      In 
when   the  Jury  was  sworn  and  they 

turn  lo  their  Jury  rooms  end  bring 

Matter  or  Che  Annual  Itaport  ol  ttaa 

der     the    instruction    ot    the    court. 

COURTS. 

which"  be"     a*"p!oper  "and    o™oui 

oath  li  competent  to  become  prose- 

relation    Iha   subject    Tlth    reference 

»1mI    "ln"«"nltlaOng'p^^"uti™ 

lit   of    Iba   Constitution    and    there- 

for  'violatlmi    oC  'MBdlcar*P^actlce 

The  dlrecttan  oC  an  Investigation  by  a 

wbare    a    Jud»menl    of    the    County 

Grand  Jury  or  The  preferring  of  In- 

Court liai  been  entered  on   the  var- 

dictment,    directly    by    the    Nitrlct 

dlct   oC   the    Jury   no    mpcal    to    the 
Common    Plaaa   Court    ihall    ba    ef- 

Attorney should  only  be  done  In  un- 

fected  until  loa-ve  ha>  been  obtained 

conilltutlonal    on    the    ground     that 

Th*    ppobabla    cauM    aa    a    bails    for 

euch  leave.     Findley  ve.   Bry-ne.... 

*" 

Undlng  a  true  hill  hy  a  flrand  lury 

cueed  guilty.     Charge  to  grand  Jurr  1»B 

Wh'^re  the  sentence  of  a  convict  who 

Bonds    Glv«B   tor   F*yBUBt   of   Xwicr— 

Is  commuted  under  provision  of  the 

The  llablllly  ot  a  surety  on  a  tornlca- 

tloo  suncied  by  t'h?  Ooveriior  under 

glven   In   the  Court  of  Qnarler  Sea- 

Inl    Iho    term    between    the   date   ot 

arrearages  10  the  time  of  the  death 

bis  dlBcharie  by  reason  of  his  com- 
mulotlon    and    the   data   of    the   oi- 
plrttlon   of  his   full    (erm  for  which 

Habeas  Corpus. 

ha    was    sent  en  red,    In    convicted    of 

another  felony,  ho  shall,  In  nddHlon 

to     ;lie     penalty     im  Dosed     tor     that 

court  of  another  county  In  Itnprlson- 

remainder  of  Ihe'lerm  without  com- 

Ing  a  person  who_  Pleads  guilty  to  a 

wealth  ex  rel.  Wheeler  va   Franrtes  It* 

Jiwtire  At  the  Peace— CMStabU. 

provlded     for     In     the     Act.       In     re 

It  la  leeal  In  cttf  ot  necessity  tor  a 

Question     or     Serving     Commulated 

Justice    of    one    borough    to    address 

» 

a  constable''of  another  trorougb  and 

fBM.*     'ooldstofn       vs.    'Allegheny 

ISth,      1911,  ^oyj^e     supplement     ot 

CO imsel"  KPpSfnted   by"  *hB"ouf?"n  °a 

leces   or    parol    crrBTited    by    the    Act 

Hon    with    the    Bctual    attendance   of 

sx 

Form  at  iDdletment. 

HunUnc  Ucense. 

A  conviction  and  One  with  the  aller- 

language  of   the   statute   prohibiting 

chr  crime   and  prescribing   the  pun- 

PITTSBURGH  LEGAL  JOURNAL 


BaUect                                                              Fare. 

8  abject                                                              Pats. 

TTBde  Idaiiiw. 

Ins   Ita&t   B  (houlK    receive   commle- 

Company  h^d  been  Incorporated  and 

Ic  ths  vorli,  Bnil  B  arrcad  lo  make 

a    cerlBin    number    at   ^ali'i.   or    the 

conlraei  BhoulJ  be  voLd.     B  did  nol 

the    delcndant,'   who    bad    been    lor 

dowole   hla  entire    lime   io  the   work 

and    did     not     mak*     ihe    required 

ager   of   the   company,    reilgned   and 

asency  wai  unaatliTactary  to^A,  and 

buying   and    ■elllnB'  raincoat!    under 

Walorproof  Company."      The    dlller- 

was  bindlne  and  B  was  not  entitled 

(endant  waa  lo  tnight  thai  an  ordi- 

nary  neraon    would    be  dec.-!ved. 

(or  KB'lei   maOg    bj    any   noa   elie   In 

th«   territory.      WllllamH'    Eatale iDi 

calved  by   the  name  adoplPd   by   the 

daloa—Timc  0/  DtUtctt. 

'"™"s;;,hi  s  «  Sv,;¥'i 

nwne  adopted   by  the  latter.     Coort- 

Br-Laws. 

A    by-laiv    or    a    corporation    nol    for 

profit     provided     that     all     membera 

ahould     be    rexidema    nr     Allegheny 

barBfs  m-Brt  dvUvertd  In  March  and 

llvered    nol   later    Ihan   May.      Held. 

that    IJie   contract   rf-iulrod    delivery 

and      the      rflgnlailon      of      bualnera 

among    [hem.      Held,    that    Ihe    by- 

deliver   by    that   dale'  wai   a'  breach 

law    H-an    void,     being    contrary    to 

Article  IV,  Seriion  1  of  the  Federal 

.taiule    oC    llroliatlona    10    begin    to 

run.      »peer    Box    &    Lumber    Com- 

pany     vs.      Three      SlalE's     Lumber 

if'^K^K'^-    ■"■    P'"""'^"''    we       , 

Slock    BichBnge    el    al iti 

?.^r»r'i''"a'-'c'irp.ra.,.n  tak..  real  e.la.e 

Authority  of  OIHrrra. 

made  ■an"'olTer'by   lelt.r  '("■""enn- 
aylviLnla    corporation,    defendant,    to 

bSl'n  ^'a  'tre'irMai"r."l"n'"Viul°'  tor 

deMve'yf  ^Thla* offer    wgi    a'cTpted 
by       letter       algncd       by       company 

Ihrojgh  He  lecreiary.      When  plain- 

ough'*o(  "oienneld .".!". ,'. .™.  .^"'  IBT 

con  tract ,  embracing  lerma  named  In 

uicl    tliho"ut'"™tmc«tlo°nTy'"boaTd 

management  o(  ihe  rorporallon  and 

auch    authority,    there    vvaa    no    con- 
iracl.      Held,    That    the    corr.-apond- 

mifnt  h<'  created  In   the  iilait<  at  In- 

Contraclt    rar    Ihe    erection    or   an    In- 

Ihe  aeiretary   had  not  jlgncd  an  an 

"'raNon'  o^^wMc""  *'""   '"  """" 

manager      ttlenr    Tork    &    Philadel- 

EI;\Vi^["Sli'o'%£  S; 

phia   Coal    A    Coke   Co.    vi.    Mayem- 

dale    C«al    Co '....   «!(> 

o[    March    31ai.    l"eo.    arohiblilnE    a 

Half  of  Mock— Kf  bMe  on  Price. 

The    aa1e    of    the    capital    Block    of    a 

contracta  tor   Ihe  laLe  or  furnishing 

which,    beside   the  money   raid   at   a 

fixed  price  per-ehore.  waa  an  agree- 

(urnlBhert    10  or   tor   the  uac   of  any 

olhar  alockholdcri  who  held  almllar 

Inalllutlon  'at    which    he*  m'ay  "bo    ■ 

member   of   the    Board   aC   Manaiteri 

•tlompt    to   secure    hualnega   (or   the 

money    from    leglnlailve    approprla- 

he  might  receive  oA  account  of  the 

MUution".      m  re  Awarding  ot  Con- 

effect  a  rebate  on  the  rontracl  price. 

Mamaui   vs.    Union  Caaually   liuur- 

la    Slockhglder    its 
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DMrlbnUoB  tn  Kind. 


'Ill    Cantnrt— Km 


Conaul— lUsht   (a  Arinlnl 


Mor*M'€r — Pnrrhaiw  «r   RmI   EsUtI*. 


the  smounl  of  th..'  n 


DE  PEA  HA  SCK — Agwrrmta 


Drml*   Prior   (a   A 


DIRKCTORS. 

UIVOKCE  —  CoDstltirtioBul     : 


E^pey   T«.    e»Dty 
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J.      Sspey    VA.    E^pey ._,,_.. 


under    tha    Act    of    Miy    Bth.    Ilet, 


Affidavit— Notarr   Fatal Ir. 
A   decree    <«-lthouI    ureluati-i-    to    i 
ceed   <1e   novo!    will   be   rrtu»ed   li 

Ihitt   thp  affidavit  or  the   llbellanl 


The   r.»ponde 


plalniltra.      Hell 


BI.ECTION  H— Tmrnt 


Objfctlona     1 

Nomination   1 

Namr   or   Parti  n 
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Bubject.                                                               PaM- 

Subjoct.                                                               P»B«. 

non-payment  for   hunting  without  a 

The  Act  of  April   li.   1B13«  pcrmltllnff 

Iloan.e     reaulred     by     the     Ant     <rf 

April  nth,   1»I»,  t.  a  eilnilnal  uro- 

eeadlng  and  A  wril  of  error  can  be 
taken    without    the    allowaTiPO    ot   « 

roonwealth'"^of'"^i'enn«ylvlTila. It 

Under    tha    VBrlou.    Act.    of   A«embl7 

A    wu   Indicted    tor   murder    and    the 

r»  la  Ling  therato,  County  oinel«H  ar« 

Jury   raturnad  a  verdict  ol  Involun- 

Stat*'Tre«iiry  (nr  each  Indlient  In- 

rSiid"'"I!e'c5t"ha  va?dlo?°aBd  iS- 

the  flr.t  or  .econd  degree  or  volun- 

COCNTY  ooKTRomat. 

The    ControllBr    o(    Allegheny    Ctninty. 

termination     «f      the     Joopardy      In 
which     the     delendanl     was     placed     . 

when  the  Jury  was  .worn  and   they 

Miner  o(  Pho  Annuil  Report  ol  Hi* 

dsr    the     Instructton     of    the    court. 

COURTS. 

which    hear    ■    proper    ind    obvious 

outor  of    a    par.on    alleged    to    have 

to   nhJch   the    clsHlflcstlDD   Ij   made 

St'aVe    '*Jn''"''ln'itlaSn2'p™-e^''i.'i™ 

contraventtoD    of   Section    7,    Anlcle 

*or    Violation    oC    Medical     Practice 

fore    the    provliloiu.    of    the    Act    ot 

Grud   'Dry. 

Mar      2»rd,      ISIS,      providing     lh»t 

Court  Haa  been  entered  on   the  ver- 

dlctmanu'^dlnctly    by  Vhe    IMatrtct 

Cotnmon    Plea*   Court    ihall    ba    at- 

lacted  until  lea-ve  haa  been  obtained 

Jury''  .".""".*.■ '!^ff..?...™.  IM 

than     Jury     trial*    without    gecurlng 

flndlng  a  irua  bill  by  a  (tieind  Jury 

SraUarr, 

cuaed  gullly.     Charge  to  grand  Jury  111 

Whqre  the  sentence  of  a  convict  who 

Bond.    Given   for   PaymeBt   of   Hoaey — 

■■  commuted  under  provl.ion  o(  the 

Act   of   May    11th.    1»01.    the    condl- 

The  lUbllliy  ot  a  surety  on  a  fnrnlca- 

Uoo  imneied  by  the  Ooverror  under 

llon    and    bastardy    bond,    regulariy 

given  In  the  Conrt  of  Quarter  Sea- 

the  eSoot  "that   If  *  he  convict.    Uur- 

.lona,    U  limited   to  Ibe  payment  of 

ina    the    term   between    the    date    of 

arrearages  lo  the  time  ot  the  death 

hi!  dl«h«-se  by  reason  of  hi.  com- 

ot  the  principal IM 

HabHi.  Corpus 

Habeas   corpus   proceeding!    cannot   be 

10     '.lie     penalty     Imposed     for     th»t 

the    validity    ot    proceedings    of    the 

Ing  ■  person  who  pleads  guilty  to  a 

mutation,      which     he     would     have 

w«l'"th'e*reT''whee.er'wVancle.ll4 

eommulTtlon*  o(''hl'.     .fntenca!     a« 

JnaUce  of  the  Ptwt— Coiutsble. 

provided     for     In     the     Act.       In     re 

^pnience    with    Second    Sentence tt 

the    eiecutlon    of    criminal    writs   to 

tor   service    of   ench    writ,    the    con- 

Rtabla    1.    entitled    to    his    slalulory 

fees.         Qoldslein       vs.        Allegheny 

County     »U 

19th.     ISll.     or     Us     eupplfment     of 

l"nc*ed    under    the*Xci''ot*°l'!''o'  msy 

claim  credit!  for  good  behavior  and 

leBes  of    l«rol    granted    bv    the    Act 



An    Indictment    drawn    merely    in    th« 

A  conviction  and   une  with   llie  alter- 

language  ot  the   staiat*  prohibiting 

the  crime  and   prescribing  the  pun- 
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Faoe-    Subjact 


tboae    caniEined    1 


DfSlect  ID  (ujiirort  bll  wlf«  o 


Omto     FmneDt  br   Onr  Deffndant. 


I    defciidtTita    Bnd 


MaUctou  Pn*Mutl«i 


KitrmdltloD. 


St.    Ldulg    Kallrasd    CO. .  '    [11 


,   I>cfendB.iit  not  gullli'  of  mpe 


DAMAOBS— B^lmcBt. 

B.    providing   (or   purchaje    by   pa 


,    d»y    on    Which    tha    indLcImsnt 
d"    unlawtuliy   Knd   wilfully    h&va 


lent  In  value.     Abel  vs.  M.  U.  Pick- 
srlng    Compsny    1 

DECEDENTS'     E8TATES  —  KlertloD     to 
Tkhe  I'Ddrr  Win. 
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Subject.                                                               P»le. 

BubjMt           .                                                   Pa«e. 

FOREION  ATTACHMENT— Renl  Ettate. 

certlBotea     eiemptlng     the     holdera 

from    certain   of    the    reatrlctlona   ot 

ogy.     aclenilata    and    proiaeatora    of 

gams,    and    It    haa    no    authority    to 

erly.     Wy.ockl,   Adtnit.  v..   Tomaalii     91) 

grant  the  certlBoolca  cicepl  to  per- 

OvnErahlD    or    Debl. 

"wcnmcm?  'ev?d"°i"  'ww^'^alfen 

Ing'^H^dara"  (rom^Gamo'laii .*"".'?  4H 

be   a"tached"    He'd,  *  hal*^  tt.™  ouei- 

aVARAMTY    AND    SDRSTXBHIP— Onl 

BvMenc*. 

In    a    aull     agalnal    the    luretv    on    K 
bond  for  Ihe  complotlon  ot  a  build- 
ing ccntracl.  If  the  condition  ot  the 

be  discharged.     Hlnich   va.    Zelnlck- 

meanlnglesi     it     la     proper    tor    the 

court    to    taKe   oral    evld.nce  of   the 

partlej     to     the    bond    and    contract 

A    Arm    bidding    on    a    contract    mib- 

bond,     which     waa     algned    by    the 

principal.  The  contract  vus  awarded 

Realdn.™,^^!^  ^^     ^  ^^^^^  ^  ^.^^^  ^^  j^_. 

cute    It,    whereupon   It    waa   awarded 

""SSn'attachmeNl  "    th?  ground  lh« 

delenda<it     »>a     a     re.ldent   or    the 

wan      brought      tor      the      dllfarerce 

-a™V'  trlveMSK'^^eamSii.  '''HViJai 

but  bin  parents  realded  In  Ohio,  and 

detect  the  plaintiff  had  knmvledged. 

he  regarded  thai  place  aa  hia  home 

Held,   that  Ihe  bidder  waa  liable  for 

Ita  failure  to  carry  out  the  term,  ot 

the  propoaal   and  the  failure  of  Ihe 

pro  peri  y     laaued.       Saunderi     Co  dee 

FORKIOH   CORPOBATIONB—SerrlH. 

a-galTisI    the    bidder     and     that     the 
aurety    waa    Halle    an    Ihe    bond    to 

Ihe    obligee.      PUtiburgh    Board    ot 

Dauphlo     Counly.     which     oummona 

Jwlgoient    Agataat    PrtarlpKl. 

wai    laiued    out    of    another    county 

and    acrved    by    the    aherlff    of    Ih* 

menl   agalnat   Ihe  principal   waa  en- 

county  laaukng   It,    la   la-wful.      Lom- 

tered  by  default  and  a  rule  for  Judg- 

aak      va.     German- AIn•^^lca^     Inaw- 

lapn|^J''Hej"*2f\jS,^^'£^ 

In  an  aitlon  In  aagumpalt  commenced 
under    the    rraudirtenl    Dehtora'    Act 

prTnclpal  waa  not  conclua^'c  agalnat 

or   »arch    IT,    ISt*.    by   atlaohmant. 

datenae     admitting     the     debt,      but 
denying     the     allegallona    ol     fraud. 

flCARDIAN    AND   WARD— Adoptlsn. 

Held,    that  Judgment  ahould   be   en- 

tered  for    the    plalntllt   and   the   at- 

tachment   itand.     aa    the    act    llaelf 

provided     the    only    remedy    for    lla 
dlaaolutlon,    namely,    by    apBllcatlon 

relative  la   nol   a   proper    proceeding 

menl."  ™"     H,     Smith     Woodenware 

Bulk  Halea. 

The  remedy  or  a  creditor  complaining 

Salea   Act   o"    March   !».    1M6.   la  by 

HCRBAND  AND  WIFE— Conveyance  o( 

attachment    under   Ihe    Act   of   18«>. 

Pnmerty. 

and   not  by  a  bill  in  ..-qulty  for  Ihe 

Ihe'helra   of   the    huaband    to   (how 

able,   that   It   wa.  her  volun-!ar'y  act 

and    made    with    full    knowledge    ot 

^a.^fui^lo^  Mil.  ll^'^^j'^^l^r^'ll"  ]^i 

^■^"'''"'"'^"'''""  '"'n'""*'^'  "■■'■•''  „, 

""amend'ln'g   the' Ac/  of  "vay'ss,   llo?: 

Muaeuma. 

Iheir    wlvi.    and    falli-d    In    provide 
for    their    Bupuort,     the    property    of 

PITTSBURGH  LEGAL  JOURNAL 


INSANR    PEIWONS. 


Falie  Statemn 


apiilli:Btli>n  (or  in- 


policy  of  InBura-nce  and 


wife,     ^uprcmt    L«dse    KnlshLi 


RMnflnilatiiHia — Br-  Laivi. 
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Subject                                                               P>(a. 

Subject                                                               Pas*. 

FOBBIGM  ATtACHMKNT— BcBl  Batirip. 

certlflule.     .xemptlng     the     holder. 

utats   aftsr   ILa   ule    by    tho   BherllT 

Ihe'"law'"'Sn"y*''to''!.'g/n?.''^of'™bnc 

on   ■   Lev.    Fa.,    but    Oetort    Ikr    ac- 

knonledimenl  of  the  deed  crealei  a 

v»11d   lien   on   the  def^ndanfa  prop- 

SO 

gram'  tbe  certlflcalca  cic^pt  lo  rer- 

aoiu  eipeclnlly  atated   [u  ho  ellilble 

be   artached."    H-Tld.    ihat    Ii.e   qu«c 

OIIAJUJ4T1-    ANO    SPRRTYBHIP— om 

In    ■    luil    aialnal     (he    ■ur<-ty    on    a 

cannot   be  tried 'und^dUpoud' ot^ln 

be  dlechsrjed.     Hlreeh   ve.   Zelnlek- 
er  Supply  <;omp»ny 

tZH 

bond  for  Ihe  completion  ot  a  build- 
bond      as      wrliien   ""■      prarikaii? 

An    anlgnmenl     of     a     portion    ot    a 

Judgment   obtalnc-d    (or   pertonal    In- 

EHcntton    ot   Bond 

mIKaJ  ■  Joint  and  leveral  "bidden" 

m'M.  '"VvlI-SmtS.  "companr"i"» 

bond,     which     wM     algned     by     the 

"^"tt'euithm 'ni  Sn^he"  ground'  !SLl 

to'thi''n«t'*h'iXal  'bldd-'r  B^d'^ll 

was      brought      for      the      dlfferei^ce 

aga'lnat    the    aurely    which    defended 

lirtn-'d    by    ihe    principal,    of    which 

Mi 

effect    the    rlghta   of    ihe    Burely    aa 

aialnet    the    bidder     and     that     the 

FORRItJK  rORI-ORATIONtt— Serrlce. 

the  "obligee.       PUtaburgh    Board    ot 
Public    Education    ve.     Fidelity    and 

Depostl    Ca.    of    Maryland Ell 

and    BLrvBd    by     the    eherlK    o(    tbe 

lounty   jHulng   11.    U   lavtul.      Irf.m- 

aiik     va     German-Amvrlcan     Ineur- 

lit 

:5sieiVnt^*'^;mXjft''  j;  VJ^'Z  "U 

under   the    F'rauilulenI    &»l>iDrH'    Aot 

ready     been     obtained     again  at     Ihe 
pr'nclpat  waa  not  conclusive  aEBlnal 

denying     the     allegalloni     of     fraud. 

OL'ARDIAN   AND  WAKD— AdHrttu. 

Where  a  relative   la  appointed  by   the 

court   Ihe  guardian  of  an  orphan,   a 

lered    for    Ihe    plalnlin    and    the   at- 
Wchmfni    itand,     aa    IhB    act    Itielf 

petlllon    to    the   Common    Pleas    for 

provided     tho    only    rBmedy    for    lla 

to  iha  court  to  dluaWe  Ihe  aitach- 

where  ^It    Joe.    not    apppar    that    It 

monl.       L.     K.     Smith     Waodenware 

Balk  Sain. 

the    Adoption   of   a    Minor til 

ttt   a   sale   In    violation   of   the    Bulk 

3*1e>  Act   o(   March   2S.    ISM.   la  by 

HUKBAND  AMD  WIFB— Cenvennee  ot 

atlachment   under    ihe    Act   ot   1g«g. 

Provnty. 

and   not  by  a  bill   In  'sjulty  tor  the 

appointment  ot  a  n-celver.      Gordon 

"wife  "(."hu'aband    wllhout"*conslder" 

tlon.    Ihe    burden    of    proof    la    upon 

r.AMK    LAWS— Flah. 

able,    that   11   wa.  her  voluntary  bci 

and    made    with    full    hmwiedge   at 

Its   effeft,      Sturm    va.   Sturm,    B^ilr., 

PenniylvanH. '   certain     vsrleliea     ot 
flih.      In   re  Sale  of   Imnorled   Freah 

» 

I>e»rt  Ion— Pra|>erty . 

Under     Ihe     Atl     ot     July     tl.     ISIS. 
amending  Ihe  Act   of  May  js,   ISOT. 

M»«Qml' 

ot'"''hu'-fhBndi'"'wro"'have'    de°er[^ 

their    n'lvi.-.    and    failed     to    provide 

for    their    eupoort.     the    properly    ot 
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nirfl-i   lupixtrt.      RLedrkh   vi.    Rled- 

rich     » 

BepaiMloD  AcHcmrot — CUUm  on  BatUe. 


IN8AXE   PBIUWN9. 


I  plKlmin  In   the 


Fklae  Statemmt. 


Honor   vn    Ul«n 
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INTBBPLBADBR— OwMnUp  at  Btocb. 

raqulra  a  CDrporatlon  to  tranatar  Id 

th>L  Jt  had  been  noIMed  by  B  l-haL 
be  ovned  and  bad  paid  tor  tba 
Btock  In  queillon.     Held,  tbat  It  was 


JVDOMEMTS  —  Bond       AceompaMtnt 


1   Judgment    «■■ 


irlbutlon     or     the 
olber     JudgmenU. 


Tbli  has  bean 


e  judgment  aued  o 


a  Bkmed  boib  li 


n«d  the  bond  to  C.  ^ 


JUSTICE    OF    THB    PRAOB— «MtB. 


of     tha     joatk 


The 


a  JuatI 


I    jurli 


ban  twenty  da;a 

the     Judgtneni.  Trl-St«tf     OH     * 

Suppllf  _Cd,    vi.    Plitaburgh    A    i 

JoHadlcUaB 


e   deren 


ment   tor   Utt.it    i 
plalntin   flua'  a     i 
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B  Juitlce   hnil  3ur 

I    bfforf    the    ilm 
IB  Judgment  warn 


LACK  BS— Xon-Sull. 


Bepitlnt— SublfltlDS. 


)   anumed   sll   liability   a 


.lsal0iim«nl   of  L«aiir 


Replevin    by    Third    I'Mt}' — Eiwutar. 


I-ATBRAl,  Sl'PPORT— Dua  Core  tn  Ei- 


fy    the    ttrtjolnli 


PITTSBURGH  I^EGAL  JOURNAL 


subject.  Pasa. 

I,IQUOB  LAWH— OrnDtlDK  X-lreiun. 


t  pJace  or  r?Bldence  bad  been  i 
'  count;  where  the  petUfon  «a 
nenled.   one   o(   which   ■nffallon 


MAUfnOt'S     PROSECUTION — Ptatwkle 


Tr«ilpaH — Malicious  Use  or  I.ecsl  Prowe. 


LUNACY. 

Cam  m  litre— Pewen. 

porchn    of   an    ati-i 
an    BdJolnln*   lot    w 

lion   with  the   ocljuli 


MANDAHCS—Water   ComiMiilnk 


Mnnb-lpal   OITIm 


HRCHANIC'H    URN  — Oae    ButtdlBC  — 


PITTSBURGH  LEGAL  JOURNAL 

!Kih.    t>ia,    provldl'nc    1 


give    wrlttsn 


iir«riDff     Inquiries 


■  UHl   Items — Hob-CiHitnictar. 


SpoclfTlnC  Dated  ml   Item. 


RIBl«    Board   of   Oatnopathlc    Kiam- 
Inert    to    Omnt    UceimeH i 

>  MINDia  —  MlnliiB  Com- 


RellB^oui    CantoPMloD. 


ervenil    BaJIdlDfi — HrpwMr    Uena 


See   Negl Irene 


?Fdln«s   In   a   caie 


NekllCMir*— l.tahllHT  'or  >llnr  Foremi 


Adjoin  Ins    llniue*. 


M  EDiriNE — Neurotwtbr . 


BiHtlns— RpKii  latloii 
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MORTGAGES  —  Paiment    at    Beotali — 


e  handj  of  ■  rpcslver 


isnnedy     VM.     Unlit 


MVNK'IPAl,    CORPORATIONS— MarhFt 


plPBl     Of    the    mormagB.    which    he 
h«d  aereed  l<i  pay.  It  icaa  hUd:  That 


Wireft— 'Plarlnar   Vndvtvround, 


Lnarhold— Va  lldltj. 
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Bdopllon    of  the 

evert    built    by 
plan     o(     lota 


by    the    munlqlpatlty. 


LMbn  In  ObJcrtlnK- 


nn — iDdtpetidnit   Contnctor. 


arriptloo  ot  Property. 


Towiublp*. 

tlvltiff  the  rlghl  ■ 
lown«htpi.  lo  all  , 
lureo  by  the  chai 


Who  In  an  Emplofpr. 


DBBiBCes  —  OpcniBB     Strnt      PreTloiitbr 
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IhBl     Ihe     coie     ■»«■     for     lh»    Jury 
PUdJih      v(.      puiabnrah      RBtlwLy* 

AineiHlm»«    of    BMtenrnt  —  MMntA    st 


et    ui.    vc    Borough   of    BaM    Pltl*- 

burgb ! 

Death— UstrlbiiUoa    of    Amount    R«nv- 


Hldcwalko— Del 

PlalniiiT  >vBi 


CompiuiT  Snrsran — MBIPnU'tIre, 


and  grulually  rt 


W«Mn— Roller— Dntr    lo    IHOP- 


Injured.       Held, 
rolliT  obpyLng  ih. 


8tn>M  faf^-Automabilf — lliilr  to  8tsp. 


HtTHt  rar— PiuMfngrr — Kunnlnc  Board. 


plilnlirr    WBi    lulltv   o(  con 


of     n-illBfn 
car  dlnchargli 

tory   ncKlJEeac 
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H«   had   betn 


n,VVh 

''HJSw 

?nV 

le  the  n 

"ived'f 

CompHny...   (tB 


UbUh  ar   Mini-   Foranuta. 


Ow>   EiphMli 


condiilon   o(   Ihe   PIpei 


«l(w.Ne»  Vatbinr. 


tHdcwalk — IPK  nnd  Hiutn. 


BlrrlrKr   WIm— Impr 


NOTICK. 

OFFICEKH— Fire  MknhBl. 
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[■niuiarf — FBiltm   to  Drill.  . 

not  avmllabls  far  building  loit.   Tlia 


operallon.       HlKhHelil    Com- 


JnritdlcUoB  i>r  Caminoii  Pica. 


fair*   Jhould.    lh^^eto^^.    Ub    rptused. 
PAJtTITION'— PropMrtT  la  Br  Inrladed. 


PARTY  WALI^-RviMJra. 

The  tact   that  a   party   ivbII   ;i  so 


nil!   In    cltlea 
.wn«  va  Plli- 


PAWN   BKOKBB8— TJcMMf. 


POCNDAflB. 

POOR  DIRB<-TOH»— FWXt*  C 


PRACTICE  —  Meter 
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Dftttb— SDlMtltntlon  of  FartaM. 

The  rule  o(  Jbs  Common  Ple« 


BAILROADH — Suit    rur    FrHsbl — Defee- 


PL'BLIC   Bl'IIJ>INaS-'I.lma. 


PIIBI.1C  BKRVICE  COMMISSION— J Di- 


4CI  of  Uti  doe*  nal  apply  ti 
'    CoBdemnatiaD— Width. 


Hltw.        Borough     r 


ShipR — Tr*  aanortatloD 


RAPE. 

REAL    ESTATE  —  i;aal — pFrpetoal    Op- 
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BuWerl.                                                             P""*- 

subject.                                                 .flduc^"* 

Er"i'E'\^%£fv?r'S.?l£i 

or    MBlBOfc     hereby     cdven«iit  ^and 

sb^^H^lo'^rEi  si^™^^ 

not'^iceedlnB'^  one"  mTad^eil  'do"'ar« 

Boyce    Independent  School    DLlrtct.   m 

p«   .,;re."      Held,    that    «W    «Pllon 

The    proper    Intarprelatlon    ot    fiaeOon 

1101    ot    the    School    Coda    governln* 

.hould   be   BccBptBd    and    the    rl«hl. 

the  eiDDloymenC  of  tsacbera   related 

■  lleraDtfd      lo      be      given      '['«™5 

to    the    achool    boa»d    la    that    tha 

to?d'M'^g"n«  'he  W.  "bilng   In 

ul  conianjulnltj-  only,  .icept  lo  tha 

violation    a(    Ihe    rule    agaln.l    per- 

petultle.,  >na  hid  been  •^'^'"^'^  'J|,» 

In    re  Conalrucilon    of   Swtlon    12D) 

17 

Bolldlntt  R««rl*tloii»— S««o«d  Stofy. 

The  portion,  of  the  Act  of  June  !Bth 

A   covenant   In  s  d«ed   rMtrlptlng   the 

building  on  any  lot  In  ■  plan  on  the 

■  trecl    to  a.  distance  01   Inenly   feet 

^al"d"hy  "fhe"  s'?Wl''cJie  'o^M'V 

from  the  atreet  except  upen  porchaa 

'ifopp^atf™     hy     building     n     iecond 

within    the    iwvnly    (eel.      Praeer    el 

3j 

In    r"  fompenaallon   of   School    Tai  ^^^ 

ent  of  achools  .hould  he  (Tied  under 

ai.anmen[  and  It.  er,.cllon  In  a  plan 

«cllon.    nil   to   ins    Inclualve.   and 

o(   1o»   in    Ivoiiitlon   of   the    building 

■ectlon  i:i»  of  the  School  Code  and 

llflcate  8»  a  i«chw.      Jn  re  Charge 

•1-    ■"■    Buchholti    e.   al" 

!SB 

AgalnBt   County   Superlnlendeni   Un- 
der   School    Code MS 

SERVICE  or  PROCESS. 

Under  the   Act  of  June  3.   1901.  a  re- 

then    mnde   ■   conveyance    lo   B  anfl 

lurn    ot    aervlce    reciting    ■aarved    a 

the  wife  at  B  of  ihe  land  In  qu»- 

true   copy    of   tha   orlrlnal   aummona 

llon       There    were    no   word*   In   tha 

on    A     till    wife,    and    at    the    nme 

Donvoyance   rrom   whlth  It   could   b* 

Inferred    thai    the    granlcfra    did    not 

inlend  to  <T«te  In  B  and  hi.  wife  an 

of"   doe.  not   comply   nllh   the  act. 

e.ti<a  by  entlretlen^^HeW^^thal  th. 

Biandarrt  Talking  Machine  Company 

Money  received  and   held  hy  ■  iherlll 

wlte  of  B  the   latter   could  make  k 

•iRiple.      Oeneto    va.    Tepllw 

RBTEIVBIia— Nodrp  of   Bale— Rlaht   to 

PanrhaH. 

The  nue.ilon  of  whether  notice  la  lut- 

Oorponttlon— Partnmblp. 


defendant.      Trl-State   Oil    k  Supply 
..phone    Co ♦ 


tha     Town.hlpa    out 
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AgP«MBllfB      LBfbM. 


8BI-  OFF — iudKmrnt. 

A    ]uil»m(.nt    ohtmlned     for    the     pur- 
chaiD    price    o(    Mrtaln    rin»»    m«y 

SHERIFFS— Frm. 

Th«    Bpecia:     Aci     ul    ]»7»     novldln* 

In'AIUBbeny  Co1[ncy"n  repe.^d'by 
Ihe  Act  of  April  Irt.  laST.  relillns 
lo  Jherlir.  (eel.  Ths  Act  of  Julr 
11,  ]»01,  Oslre  ft  («B  of  H  lor  ■ 
■herlir.  InterptejdcM  U  not  In 
force   In  AUcKhsni'  Counti'.      In   Ihe 

County  Controller   1 

Sti\tallr  Court. 
Where  minori  are  nrreated  for  an  In- 

llonal   oincer  of   the  Juvenile   Uourt. 
provided  by  iho  fee  bill  at  Il.SO  for 

SHBHIFF-I4    ttAJ.BS  —  PouadBKe  —  UfD 
(Editor. 

Auditor. 

tribute    the    [>roc><ea9    ot    a    BherlfTa 

■  ub.equently   be   vacated   upon    pell- 
tor  uie   VB.   C-BrnvrlShi    el  al... '.."..   S 
STATB    HIGHWAVR — Htrn-t   Rcllwayi. 

the    location    or    Its    Poles    upon     a 
of   Ih^   nisi*    Highway    Depairiniein, 

Boruuihd. 

come,  a  borouBh  .trpei.by  the  Incor- 
infllnwi'ned     by     Ihe   "b^oroggh     unlew 


Kv-lorkUan. 

11  IB  not  the  duly  ot  the  Slate  Hlah- 

r^a  hy"lhe'a^o"ndlng  Ae"%r''juTy 
23nd.  im.  In  re  Maintenance  of 
etale    Hl(hnayi    ■•    Re-localrd    by 

Hila. 

Where  a  bid  waa  received  by  the  Stale 
Highway     Depanmenl    In     Ut^     tor 

the  balance,  a  conlraci  cannot  be 
let  for  auch  balance  now.  aHumln* 
the  bidder  la  (till  wllllnB  to  perrorm 

ti™  made  by  the  leKlilalure  In  1»07 
and  uoa.  Jn  re  Completion  of 
Road    in    Hickory    Townehlp,    Uw- 

etate  Highway  Act,  It  Is  now  part  of 
taken    to    malte    It    a    county    bridge 

Toll  Koada. 

Highway  Act  of  June  1«I.  1611.  au- 
thorliing  the  atate   to  condemn   the 

Ihr'couHty  In"  which  the  borough 
Ilea,  in  Iho  ma-nner  provided  by  the 

Toll   Roada— BarouKlia- 

Where    a    condemned    Inrnplke    within 

'  of  a  stalv  hUhway.   ihe  itate   lilgh- 

Df  >uch  condemn^  lurnplUe  wllhln 
Jurlrdlfllon    o(    ."iiate    Hlgliway    De- 

wlthln  the  llmUa  D(  a  borough  by 
the  Btsle  Highway  Departmenl 
which  constllutei  a  porllon  of  one 
of  the  Biate  hlghwaya  under  Ihe  Aec 

ough    Umlta    Condemned    by    Riate 
VaratiB*   Koada— Nuppllnl    lir. 
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another  musi  be  In  writing.     SILber- 

STATL'TE     OF     L11I1TAT10N8 — Aecwn- 

Atter    Itie'ilatuie    of    UmJtsMani    Had 
■ntecU    11»   paymBnl    «nfl   hi.   aul«s- 


i1<->itor  hJi  Bsent.     Homeu 
STRAYS— BnrliMiid  Luida. 


STRRBT   RAILWAYS— 8tr«et»—ll«|ialr. 


L   Tradlon   Company 


STRKGTM    ROADS  / 


Ing    borough    wHh    a    county    road. 
ChKpIn    =t    Bl.    v..    c-ounty    of    Alle- 

BrliLng    froni    the    sale    of    the    real 
estate  the  lien  of  the  Commonwealth 

priority   ov'r   an   encnmlirHnce   upon 
the  land  prior  to   lea  Bcqulaltlon  by 

Ihf  creditor,     ehlrkler,    for   u«,   va. 

tikle  *l   Piwefty — Failure  lo   CIMn. 

-     Borouch    ichDol    tax    for    the    ysar 

ertaln     real     eel  ale     wai     sold     at 


Bardrn  o(  Proof. 


TOWN  MH I  PS— Boardwsllw— I.lablHtr . 


CbaBKv  of  antde — Sld#  Tr» 


cupied    by    railroad    t 
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TRL'STS. 

Mon«BS< But  J    of    Truitrv. 


curtly      tor  Vthe 


of  delPMB   warn   not  ■umelent. 
Hate    UepoKlI    ft    Trimt    Compai 

Fanarr  of — DlatribntloD. 


WATKH 

lulo 

Unaer 

"m 

Ihe^nfroauetlo" 

'r'?* 

i'fr 

years 

nim 

with  miero-t  III 

H 

f 

;r,f^ 

I'di'^ 
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I    MEASURES— Wm"' 


(our  nephBws  ■ 


Rraldiun'   Eatalc — IIaitKhal< 


jtvnrr — N«le  of  R»«l  K»M|li 


rnlid:i1anii— I'lHBld   l'r*Mrii;< 


,    rqn^n'i'on  of   RvdIIt. 
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Paca.     Subject. 


Lrttn^CodiclI. 


merely    Id    lh9    way    ol 
Evldcacs— VhIcbciI    WIH. 


lahrrllBiii'p  tax. 


vcnl     ot     both     djln 


r   RfnltT   anil    PrrMnallT. 


Pswm  or  l>laiHHial. 


H<Mn>— I.lnral  P 
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DiT  Trnrt— VHled   I 


Mil— Rtork  10  Tndr. 


MaUe  or  Km  I   HrtBtc. 


-^ 


i^ 


rl^y 


